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HOMESTEAD  AND  EXEMPTION  LAWS  OF  THE 

SOUTHERN  STATES. 

1.  Synopns  of  the  Oanstitutions  and  Statutes  of  the  Southern 
States  relative  to  Homesteads  and  Exemptions;  and  the 
decmons  of  the  Supreme  Courts  of  the  respeetive  States 
under  said  Constitutions  and  StattUes. 

2.  Z%6  constitutionality,  construction,  effect,  ^c,  of  said  Some" 
stead  and  Exemption  Laws. 

I.  Synopsis  of  the  Homestbad  and  Exemption  Laws  of  the 

Southern  States,  &c. 

Alabama. — Article  XIV.  of  the  Constitution  of  1868  provides 
as  follows : — 

"  Sbo.  1.  The  personal  property  of  any  resident  of  this  state 
to  the  value  of  one  thousand  dollars,  to  be  selected  by  such  resi- 
dent, shall  be  exempted  from  sale  on  execution  or  other  final 
process  of  any  court,  issued  for  the  collection  of  any  debt  con- 
tracted after  the  adoption  of  this  Constitution. 

'^  Seo.  2.  Every  homestead,  not  exceeding  eighty  acres  of  land 
and  the  dwelling  and  appurtenances  thereon  to  be  selected  by  the 
owner  thereof,  and  not  in  any  town,  city,  or  village,  or  in  lieu 
thereof  at  the  option  of  the  owner,  any  lot  in  the  city,  town,  or 
village,  with  the  dwelling  and  appurtenances  thereon,  owned,  and 
occupied  by  any  resident  of  this  state,  and  not  to  exceed  the  value 

of  two  thousand  dollars,  shall  be  exempted  from  sale,  on  execution, 
Vol.  XDC.— 1  (1) 
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or  any  other  final  process  from  a  court,  for  any  debt  contracted 
after  the  adoption  of  this  Constitution.  Such  exemption,  how- 
ever, shall  not  extend  to  any  mortgage  lawfully  obtained,  but 
such  mortgage,  or  other  alienation  of  such  homestead,  by  the 
owner  thereof,  if  a  married  man,  shall  not  be  valid  without  the 
voluntary  signature  and  assent  of  the  wife  of  the  same. 

"  Sbc.  3.  The  homestead  of  a  family,  after  the  death  of  the 
owner  thereof,  shall  be  exempt  from  the  payment  of  any  debts 
contracted  after  the  adoption  of  this  Constitution,  in  all  cases, 
during  the  minority  of  the  children. 

"  Sec.  4.  The  provisions  of  sections  1  and  2  of  this  article 
shall  not  be  so  construed  as  to  prevent  a  laborer's  lien  for  work 
done  and  performed  for  the  person  claiming  such  exemption,  or  a 
mechanic's  lien  for  work  done  on  the  premises. 

"  Sec.  5.  If  the  owner  of  a  homestead  die,  leaving  a  widow,  but 
no  children,  the  same  shall  be  exempt,  and  the  rents  and  profits 
thereof  shall  enure  to  her  benefit." 

And  by  the  Revised  Cole,  page  665,  the  following  property  is 
exempt  from  execution : — 

Sec.  2878  (2460).  The  goods  and  chattels  in  possession  of  and 
upon  the  premises  of  a  tenant  held  by  lease  for  one  or  more  years 
until  the  rent  due  or  to  fall  due  during  the  current  year  is  paid 
or  tendered  to  the  landlord. 

Sec.  2879  (2461  a).  The  growing  crop,  except  for  the  purpose 
of  enforcing  the  lien  of  the  landlord  for  rent. 

Sec  2880  (2462).  Property  exempt  for  the  use  of  every  family 
in  this  state : — 

"  1.  Household  and  kitchen  furniture  of  the  value  of  one  hun- 
dred and  fifty  dollars,  to  be  selected  by  the  head  of  the  family ; 
all  necessary  and  proper  wearing  apparel  of  each  and  every  mem- 
ber of  the  family,  not  to  exceed  in  value  fifty  dollars  for  each 
member  of  the  family,  the  value  thereof  to  be  assessed  by  three 
disinterested  persons,  to  be  selected  by  the  sheriff. 

"  2.  All  books  not  kept  for  sale,  all  family  portraits,  one  gun, 
one  loom,  two  spinning-wheels,  one  man's  and  one  woman's 
saddle. 

"  3.  Two  cows  and  calves,  twenty  head  of  sheep,  twenty  head 
of  hogs,  one  work-horse  or  mule,  or  one  pair  of  oxen,  one  horse 
or  ox  cart,  all  poultry  on  the  place,  five  hundred  pounds  of  meat, 
one  hundred  bushels  of  corn,  one  thousand  pounds  of  fodder, 
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twenty-five  bushels  of  wheat,  one  thousand  pounds  of  oats  in  the 
sheaf,  twenty-five  bushels  of  sweet  potatoes,  all  the  meal  at  any 
time  on  hand  not  kept  for  sale,  thirty  pounds  of  wool  or  wool- 
rolls,  two  hundred  pounds  of  lint  cotton  for  spinning  purposes, 
one  hundred  pounds  of  ginned  cotton  or  four  hundred  pounds  of 
seed  cotton,  all  cloth  on  hand  at  any  one  time,  not  made  or  kept 
for  sale,  all  tools  or  implements  of  any  mechanical  trade  not  kept 
for  sale,  not  to  exceed  two  hundred  dollars  in  value,  two  ploughs 
and  plough-gear,  and  two  hoes. 

"  4.  Such  real  property  as  may  be  selected  by  the  head  of  the 
family,  to  include  the  homestead,  not  to  exceed  three  hundred 
and  twenty  acres,  and  not  to  exceed  in  value  five  hundred  dol- 
lars; all  burying  grounds  and  lots  set  apart  for  the  interment  of 
deceased  persons,  and  the  improvements  and  appurtenances  to  the 
same  appertaining,  are  reserved  for  the  use  of  the  families  to 
whom  they  respectively  belong.*' 

Sec.  2881  (2463).  This  section  directs  how  the  value  of  the 
homestead  shall  be  settled. 

Sec.  2882  (2463  a).  "  In  addition  to  the  property  hereinbefore 
exempted,  there  may  be  in  like  manner  exempted,  for  the  use  of 
any  mechanic,  the  head  of  a  family  in  this  state,  two  hundred 
dollars'  worth  of  such  stock  and  materials  as  may  be  used  by  him 
in  the  prosecution  of  his  trade." 

Sec.  2883  (2463  i).  This  section  exempts  one-half  of  the  salary 
or  wages  of  the  head  of  a  family,  when  the  exemptions  under 
other  laws  do  not  exceed  five  hundred  dollars  in  value,  and  in  no 
case  to  be  less  than  twenty-five  dollars  per  month  of  such  salary 
or  wages. 

Sec.  2884  (2463  c).  ^^  In  addition  to  the  real  and  personal 
property  permanently  exempted  [by  other  laws]  from  levy  and 
sale  under  legal  process,  there  shall  be  retained  by  virtue  of  this 
section,  adopted  19th  February  1867,  for  the  use  and  benefit  of 
every  family,  twelve  hundred  dollars*  worth  of  real  estate,  includ- 
ing the  homestead,  and  one  thousand  dollars*  worth  of  personal 
property:  provided  that  nothing  contained  in  this  section  shall 
have  the  efiect  to  exempt  any  property  from  levy  and  sale  in 
satisfaction  of  any  liability  incurred  by  the  execution  of  any  offi- 
cial bond  or  bonds,  or  other  bond  required  by  law.  The  provisions 
of  this  section  shall  not  apply  to  administrators,  guardians,  or 
trustees  or  their  sureties  on  their  official  bonds,  for  liabilities  in- 
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curred  in  their  representative  character.     This  section  shall  not 
operate  against  the  liens  of  laborers  and  mechanics.*** 

Arkansas. — The  statutes  of  this  state  are  still  unpublished. 
The  legislature  have  recently  adopted  the  Code,  thereby  chang- 
ing, to  a  great  extent,  the  statutes  of  the  state.  Under  the 
present  homestead  and  exemption  laws,  the  head  of  a  family  is 
entitled  to  five  thousand  dollars  in  real  property  and  two  thousand 
in  personal  property — ^in  all  seven  thousand  dollars.* 

Florida. — The  provision  of  the  Constitution  is  as  follows : — 
"  A  homestead  to  the  extent  of  160  acres  of  land,  or  the  half 
of  one  acre  within  the  limits  of  any  incorporated  city  or  town, 
owned  by  the  head  of  a  family  residing  in  this  state,  together 
with  one  thousand  dollars'  worth  of  personal  property,  and  the 
improvements  on  the  real  estate,  shall  be  exempted  from  forced 
sales  under  any  process  of  law ;  and  the  real  estate  shall  not  be 
alienable  without  the  joint  consent  of  husband  and  wife,  when 
that  relation  exists.  But  no  property  shall  be  exempt  from  sale 
for  taxes,  or  for  the  payment  of  obligations  contracted  for  the 
purchase  of  said  premises,  or  for  the  erection  of  improvements 
thereon,  or  for  house,  field,  or  other  labor  performed  on  the  same. 
The  exemption  herein  provided  for  in  a  city  or  town  shall  not 
extend  to  more  improvements  or  buildings  than  the  residence  or 
business  house  of  the  owner."     Const,  of  1868,  Art,  9,  sec.  1. 

In  addition  to  the  exemption  provided  for  in  section  1st, 
section  2d  provides  for  an  additional  exemption  to  the  head  of  a 
family  of  such  property  as  he  or  she  may  select,  to  the  amount 
of  $1000,  which  exemption  shall  only  prevent  the  sale  of  property 
in  cases  where  the  debt  was  contracted,  liability  incurred,  or  judg- 
ment obtained,  before  the  10th  day  of  May,  A.  D.  1865.  Said 
property  is  not  exempt  from  the  payment  of  the  purchase-money 
for  the  same,  or  the  payment  of  taxes  or  labor.'** 

Georgia. — The  provision  of  the  Constitution  is  as  follows : — 
'^  Each  head  of  a  family,  or  guardians  or  trustee  of  a  family  of 


I  For  the  foregoing  we  are  indebted  to  Hon.  T.  M.  Peters,  of  Monlton. 

'  For  the  foregoing  sammary  we  are  indebted  to  Garland  &  Nash,  Esqs.,  of 
Little  Bock. 

*  For  the  foregoing  we  are  indebted  to  George  P.  Raney,  Esq.,  of  Talla- 
hassee. 
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minor  children  shall  be  entitled  to  a  homestead  of  realty  to  the 
value  of  $2000  in  specie,  and  personal  property  to  the  value  of 
$1000  in  specie,  both  to  be  valued  at  the  time  they  are  set  apart. 
And  no  court  or  ministerial  officer  in  this  state  shall  ever  have 
jurisdiction  or  authority  to  enforce  any  judgment,  decree,  or 
execution  against  said  property  so  set  apart,  including  such  im- 
provements as  may  be  made  thereon  from  time  to  time,  except  for 
taxes,  money  borrowed  or  expended  in  the  improvements  of  the 
homestead,  or  for  the  purchase-money  for  the  same,  and  for  labor 
done  thereon  or  material  furnished  therefor,  or  remoVal  of  encum- 
brances thereon :"  Const,  of  1868,  Art.  7,  Sec.  1 ;  also  Act  of 
October  3d  1868,  passed  to  carry  said  provision  into  effect. 

If  the  applicant  seeks  to  have  a  homestead  set  apart  out  of 
town  property  exceeding  in  value  $2000  in  specie,  and  it  cannot 
be  so  diTided  as  to  give  a  homestead  of  that  value,  an  order  is 
granted  by  the  court  that  should  said  property  thereafter  be  sold 
by  virtue  of  any  order,  judgment,  or  decree  of  any  court  of  this 
state,  $2000  in  specie,  or  its  equivalent  in  currency,  of  the  pro- 
ceeds of  such  sale  (or  the  whole  of  said  proceeds,  if  they  do  not 
exceed  that  amount),  shall  be  paid  over  to  the  court  to  be  invested 
in  a  home  for  the  benefit  of  the  family  of  the  applicant,  &c. : 
Act  of  October  8d  1868. 

By  the  Act  of  October  8d  1868,  enacted  to  carry  into  effect 
the  Constitution  of  1868  (Art.  7,  Sec.  1,  8upra)j  as  to  homesteads 
and  exemptions,  it  is  declared  that  "  nothing  contained  in  said 
acts  shall  hb  construed  to  prevent  any  debtor,  who  does  not  wish 
to  avail  himself  of  the  benefit  of  the  homesteads  and  exemptions 
as  set  forth  in  the  Constitution  of  1868,  and  said  act,  from  claim- 
ing the  homesteads  and  exemptions  allowed  in  section  2018  of  the 
Code.  But  the  applicant  cannot  take  the  benefit  of  both  acts :" 
Acts  of  1868,  p.  29. 

Under  section  2018  of  the  Code  "  the  following  property  of 
every  debtor,  who  is  the  head  of  a  family,  shall  be  exempt  from 
levy  and  sale  by  virtue  of  any  process  whatever,  under  the  laws 
of  this  state ;  nor  shall  any  valid  lien  be  created  thereon,  &c. 

"  1.  Fifty  acres  of  land,  and  five  additional  acres  for  each  of 
his  or  her  children  under  the  age  of  sixteen  years.  This  land 
includes  dwelling-house,  if  value  of  house  and  improvements  do 
not  exceed  $200,  provided  none  of  the  above  land  be  within  the 
limits  of  a  city,  town,  or  village,  and  does  not  include  any  cotton 
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or  wool  factory,  saw  or  grist-mill,  or  any  other  machinery  pro- 
pelled by  water  or  steam,  the  value  of  which  exceeds  ?200 ;  and 
that  such  land  shall  not  derive  its  chief  value  from  other  cause 
than  its  adaptation  to  agricultural  purposes ;  or,  in  lieu  of  the 
above  land,  real  estate  in  a  city,  town,  or  village,  not  exceeding 
$500  in  value. 

^'2.  One  farm  horse  and  mule;  one  cow  and  calf:  ten  head 
of  hogs,  and  fifty  dollars*  worth  of  provisions,  and  five  dollars' 
worth  additional  for  each  child ;  bed,  bedding,  and  common  bed- 
steads suflScient  for  family;  one  loom,  one  spinning-wheel,  and 
two  pairs  of  cards,  and  one  hundred  pounds  of  lint  cotton ;  tools 
of  trade  for  himself  and  wife ;  equipment  and  arms  of  a  militia 
soldier  and  trooper's  horse ;  cooking  utensils,  crockery,  wearing 
apparel  for  himself  and  .wife,  family  Bible,  religious  and  school 
books,  family  portraits;  the  library  of  a  professional  man  in 
actual  practice  or  business,  not  exceeding  $300  in  value." 

Upon  the  Constitution  and  the  Act  of  1868,  and  the  Code 
(section  2013)  which  went  into  effect  on  the  1st  January  1863, 
the  Supreme  Court  of  Georgia  have  delivered  several  decisions. 

As  to  the  Constitutionality  of  said  Acts. — ^'  Homestead  and 
exemption  laws,  when  made  in  good  faith,  to  secure  to  the  family 
of  insolvent  debtors  a  reasonable  means  of  subsistence  from  the 
debtor's  property,  do  not  even,  though  retroactive,  fall  within  the 
prohibition  of  Art.  10,  sec.  1,  of  the  Constitution  of  the  United 
States,  declaring  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  a  contract :  Hardiman  v.  Donner^  39  Cfa.  425. 

"  The  homestead  provision  of  the  Constitution  of  1868  is  retro- 
active, and  applies  to  judgments,  executions,  and  decrees,  founded 
on  debts  contracted  before  its  adoption,  even  though  reduced  to 
judgment  before  that  time,  and  is  without  exception,  save  as 
therein  provided :"  Id. 

"  The  Constitution  of  the  United  States  does  not  prohibit  a 
state  from  divesting  a  vested  right,  except  when  that  right  is 
vested  by  virtue  of  and  under  a  contract  of  the  parties.  A 
creditor  under  an  ordinary  contract  acquires  no  vested  right  in 
the  property  of  his  debtor ;  and  it  is  within  the  power  of  a  state 
to  declare  which  of  the  claimants  against  an  insolvent  debtor — a 
stranger  or  his  wife  and  family,  who,  by  law,  have  a  legal  right 
to  a  support  from  him — ^shall  have  preference :"  Id. 

"  The  condition  of  this  state  in  the  formation  and  adoption  of 
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• 
the  Constitution  of  1868  was  anomalous,  and  it  was  competent 

for  the  convention  and  the  people,  with  the  express  consent  of  the 

United  States,  to  adopt  as  a  part  of  the  Constitution  the  article 

therein  providing  for  a  homestead,  or  any  other  provision  designed 

to  adjust  the  evils  and  inequalities  produced  by  the  ravages  of  the 

war  and  the  emancipation  of  the  slaves :  such  provisions  stand 

upon  the  footing  of  a  compact  between  the  state  and  the  United 

States,  at  the  close  of  the  war,  in  adjustment  of  the  inequalities 

produced  between  individuals  by  the  settlement  imposed  upon  the 

people  by  the  United  States  :**  Id. 

Mortgages  and  Judgments. — "  A  mortgage  given  by  the  debtor 
is  not  one  of  the  exceptions  provided  by  the  Constitution  to  which 
the  homestead  for  his  family  is  liable:*'  Chamhlm  v.  Phelps^  89 
6a.  386.  "  Where  one  Harrison  had  a  judgment  against  Kelly, 
and  was  about  to  levy  on  and  sell  the  land  now  in  controversy, 
and  Kelly  applied  to  Thomas,  who  loaned  him  the  money  to  relieve 
the  land  from  sale,  and  took  his  note,  secured  by  mortgage,  the 
lien  of  which  it  is  now  sought  to  enforce  by  the  sale  of  the  land, 
and  Kelly  claims  a  homestead  in  the  land  as  against  the  mortgage 
hen :  held^  that  Kelly  is  not  entitled  to  claim  a  homestead  in  the 
land,  because  as  to  past  contracts  the  plaintiff's  mortgage  created 
an  ^encumbrance'  upon  the  land  which  the  defendant  is  bound 
to  discharge  before  he  is  entitled  to  a  homestead  under  that  act. 
The  term  ^  encumbrances^^  as  used  in  the  Constitution  of  1868, 
was  there  used  in  the  legal  sense  of  that  word,  and  should  receive 
its  obvious  legal  interpretation  by  the  courts  in  the  construction 
thereof:"  Kelly  r.  Stephens,  89  Ga.  Rep.  466.  "A  homestead 
is  not  subject  to  the  payment  of  a  judgment  obtained  prior  to  the 
passage  of  the  homestead  law,  which  does  not  fall  within  one  of 
the  exceptions  mentioned  in  the  Act  of  1868  :"  Pulliam  et  ah  v. 
Sewell  et  al.,  decided  March  22d  1870 ;  to  appear  in  40  Ga. 

"  An  execution  which  was  issued  from  a  judgment  to  foreclose 
a  mortgage  before  the  adoption  of  the  Constitution  of  1868  can- 
not be  enforced  against  the  homestead.  A  homestead  is  subject 
to  an  execution  founded  upon  a  debt  contracted  for  the  purchase- 
money,  and  the  fact  that  the  debt  has  been  transferred  to  a  third 
party  does  not  change  that  liability ;  and  it  is  subject  to  the  pay- 
ment of  the  purchase-money,  whether  contracted  before  or  since 
the. Constitution ;  and  if  the  judgment  for  the  purchase-money  is 
dormant,  but  not  barred  by  the  Statute  of  Limitations,  the  home- 
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stead  is  still  bound  for  its  satisfaction,  if  if  is  revived  within  the 
period  allowed  by  the  statute:*'  Chamblm  v.  PhelpSj  39  Ga. 
888,  390. 

Exceptions. — The  exceptions  in  the  homestead  provisions  of 
the  Constitution  of  1868  apply  as  well  to  the  personalty  as  to  the 
realty  set  apart,  provided  the  specific  property  is  capable  of  iden- 
tification :  Phelps  v.  Porter ^  decided  March  31st  1870 ;  to  appear 
in  40  Ga. 

As  to  Purchasers  with  Notice. — "  Where  property  is  levied  on 
to  satisfy  a  fi.  fa.^  and  before  the  sale  the  defendant  applies  to 
the  court,  under  the  Act  of  1868,  for  a  homestead  in  the  property 
levied  on,  the  property  is  subject  to  the  homestead,  and  if  it  is 
sold  with  notice  of  the  application,  the  purchaser  buys  it  with 
that  encumbrance  upon  it:"  Blivins  v.  Johnson^  decided  March 
15th  1870 ;  to  appear  in  40  Ga. 

"  Where  the  head  of  a  family  applies  to  the  court  to  have  a 
homestead  set  apart  under  section  2013  of  the  Code,  and  the  land 
was  sold  at  sherifi''s  sale  pending  this  application,  the  purchaser 
at  such  sale  with  notice  that  such  application  was  pending  took 
the  property,  under  the  Code,  subject  to  the  encumbrance  of  the 
homestead  when  properly  laid  off;"  Kilgore  v.  Beck  etaL^  decided 
March  15th  1870 ;  to  appear  in  40  Ga. 

As  to  pre-existing  Creditors. — "  The  wife  of  the  defendant  in 
fi.  fa.  is  entitled,  under  section  2013  of  the  Code,  to  have  $500 
of  the  proceeds  of  the  sale  of  a  town  lot  set  apart  and  invested 
in  a  house  for  herself  and  family,  against  b,  pre-existing  creditor :" 
Maxat/y  Jordan  ^  Co.  v.  Loyal^  38  Ga.  631. 

^yhat  is  meant  by  "  the  Head  of  a  Family.'' — "  An  unmarried 
man,  whose  indigent  mother  and  sisters  live  with  him,  and  are 
supported  by  him,  is  the  head  of  a  family:*'  Marsh  et  al.  v. 
Lazenbyy  decided  July  6th  1870. 

Bights  of  Widows  and  Minors  as  to  Homestead. — "  The  widow 
and  minor  children  of  a  deceased  person  are  entitled  to  a  home- 
stead, to  be  laid  off  just  as  it  would  have  been  upon  the  applica- 
tion of  the  husband  and  father  prior  to  his  death :"  Hodo  v.  John- 
son ^  Heathy  decided  March  22d  1870  ;  to  appear  in  40  Ga. 

Rights  of  a  Bankrupt  under  Homestead  Acts. — "  The  homestead 
and  exemption  provision  of  the  Code,  §  2013,  is  the  Exemption 
Law  of  this  state,  referred  to  in  the  Bankrupt  Act  of  the  United 
States,  and  as  by  the  Code,  said  homestead  is  not  subject  to  levy 
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and  sale,  even  for  the  purchase-money,  a  judgment  against  a  dis- 
charged bankrupt,  though  obtained  before  his  discharge,  cannot 
levj  upon  and  sell  a  homestead  for  the  bankrupt,  set  apart  bj  the 
bankrupt  officials,  even  though  said  judgment  be  for  the  purchase- 
money  of  the  same  :"•  Rmkin  v.  Qatise^  decided  July,  1870. 

'^  A  bankrupt  is  not  entitled  to  the  exemption  of  a  homestead 
oat  of  land  mortgaged  by  him  at  the  time  of  its  purchase,  to 
8ecure  the  payment  of  the  purchase-money  until  the  said  mort- 
gage is  satisfied:"  In  re  John  B.  Whitehead^  bankrupt,  Southern 
Dist.  of  6a.,  Ebskinb,  J.,  April,  1869.  ^<  The  homestead  of  a  bank- 
rupt cannot  be  sold  after  he  has  filed  his  petition  in  bankruptcy, 
although  it  may  then  be  levied  upon  by  the  United  States  Mar- 
shal:"  In  re  Jesse  S.  Chriffin^  Erseine,  J.,  Southern  Dist., 
Ga.,  2  Bank.  Beg.  85. 

As  to  Taxes. — "  The  state  is  bound  by  the  Acts  of  the  Legisla- 
ture, exempting  certain  articles  of  property  from  levy  and  sale  for 
debts,  for  the  benefit  of  the  wife  and  children  of  the  debtor ;  and 
such  property,  exempted  under  §  2013  Code,  cannot  be  seized  and 
sold  under  execution  to  pay  the  taxes  due  by  him :"  Doe  ex  dem. 
Qleiney  v.  Beavers^  11  Ga.  79. 

As  to  Judgments  founded  on  Torts,— r-^^  The  Homestead  Exemp- 
tion Acts,  as  contained  in  the  Code,  do  not  protect  property  from 
judgments  founded  on  torts  ;  they  apply  expressly  and  exclusively 
to  judgments  founded  on  contracts :"  Davis  v.  Eenson^  29  Ga. 
Ub. 

From  the  foregoing  decisions  it  will  be  seen  that  the  Supreme 
Court  has  so  construed  the  Homestead  and  Exemption  Laws  as  to 
almost  entirely  deprive  a  creditor  from  collecting  his  debts.  From 
the  foregoing  decisions  we  deduce  the  following  points,  which  are 
most  important  to  creditors : — 

1.  That  the  homestead  provision  of  the  Constitution  of  1868 
is  retroactive,  and  applies  to  judgments,  executions  and  decrees, 
founded  on  debts  contracted  before  its  adoption,  even  though  re- 
duced to  judgment  before  that  timcy  unless  they  fall  within  the 
exceptions  provided  for  in  the  Constitution. 

2.  That  if  the  mortgages,  judgments,  executions,  and  decrees 
are  founded  upon  debts  contracted  for  money  borrowed  and  ex- 
pendedinthe  improvements  of  the  homestead ;  or,  for  the  pur- 
chase-money of  the  same;  or,  for  labor  done  thereon;  or,  for 
materials  furnished  therefor ;  or,  for  removal  of  encumbrances ; 
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or,  for  taxes,  that  then  said  mortgages,  judgments,  executions,  and 
decrees  can  be  enforced^  and  the  homesteads  and  exemptions  made 
subject  to  them, 

3.  That  under  the  Homestead  and  Exemption  laws  of  the  Code, 
§  2013,  no  executions  or  liens  whatsoever^  nvhether  contracted  be- 
fore or  afta*  the  adoption  of  the  Code,  can  be  enforced. 

4.  AllproducCy  rents  or  profits  arising  from  homesteads  shall 
be  exempt  from  levy  and  sale,  except  as  is  provided  for  in  the  case 
of  the  homestead  itself,  with  the  following  additional  exceptions: — 
For  stocky  provisions^  and  other  articles  used  in  making  the  crop  ; 
for  necessaries  for  the  family  ;  for  medical  services  for  the  family  ; 
and  for  tuition  for  education. 

Louisiana. — Under  the  Code  of  Practice  it  is  declared  that 
the 'sheriff  cannot  seize;  the  linen  and  clothes  belonging  to  the 
debtor  or  his  wife ;  his  bed,  nor  those  of  his  family ;  his  arms  and 
military  accoutrements ;  the  tools  and  instruments  necessary  for 
the  exercise  of  the  trade  or  profession  by  which  he  gains  a  living ; 
the  right  of  personal  servitude,  of  use  and  habitation,  of  usufruct 
to  the  estate  of  a  minor  child,  or  the  income  of  dotal  property ; 
the  agricultural  implements  and  working  cattle  separately  from 
the  land  to  which  they  are  attached ;  the  corn,  fodder,  hay,  pro- 
visions, and  other  supplies  necessary  for  carrying  on  the  plantation 
to  which  they  are  attached  for  the  current  year.  Also  160  acres 
of  ground,  and  the  buildings  and  improvements  thereon,  occupied 
as  a  residence,  and  bond  fide  owned  by  the  debtor,  having  a  family, 
or  mother,  or  father,  or  person  or  persons  dependent  on  him  for 
support ;  also,  one  workhorse,  one  wagon  or  cart,  one  yoke  of  oxen, 
two  cows  and  calves,  twenty-five  head  of  hogs,  or  1000  pounds  of 
bacon  or  equivalent  in  pork ;  and  in  the  case  of  a  farmer  the 
necessary  quantity  of  com  and  fodder  for  the  current  year: 
Provided^  that  the  property  herein  declared  to  be  exempt  from 
seizure  and  sale  does  not  exceed  in  value  92000. 

No  debtor  is  entitled  to  the  exemption  provided  for  in  this 
section,  whose  wife  shall  own  property  worth  more  than  $1000. 
(Whenever  the  widow  or  minor  children  of  a  deceased  person 
shall  be  left  in  necessitous  circumstances,  and  not  possess  in  their 
own  right  property  to  the  amount  of  JIOOO,  the  widow  or  the 
legal  representatives  of  the  children  shall  be  entitled  to  dema^id 
and  receive  from   the   succession   of  their  deceased  father   or 
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linsband  a  sum  which,  added  to  the  amount  of  property  owned  by 
them  or  either  of  them,  in  their  own  right,  will  make  up  the  sum 
of  $1000,  and  which  said  amount  shall  be  paid  in  preference 
to  all  other  debts,  except  those  for  the  vendor's  privilege,  and 
expenses  incurred  in  selling  the  property :  Bevised  Stat,  of  1870, 
sec.  1693).     And  provided  further,  that  no  property  shall  be 
exempt  from  sale,  by  virtue  of  this  provision,  for  non-payment 
of  taxes  or  assessments  levied  pursuant  to  law,  nor  for  debt  con- 
tracted for  the  purchase-price  of  said  exempted  property,  nor  for 
money  due  for  rents,  bearing  a  privilege  on  said  property  under 
existing  laws  :*'  Articles  644,  645. 

"But  if  the  debtor  has  neither  movable  nor  immovable  pro- 
perty, the  sheriff  may  seize  the  rights  and  credits  which  belong 
to  him,  and  all  sums  of  money  which  may  be  due  to  him,  in 
whatsoever  right,  unless  it  be  for  alimony  or  salaries  of  office  :*' 
Article  647. 

From  the  above  it  will  be  seen  that  there  has  been  but  little 
legislation  on  the  law  of  homesteads  Orud  exemptions,  since  the 
war,  in  Louisiana. 

Mississippi. — Under  the  statutes  of  Mississippi  the  following 
property  is  exempt  from  seizure  and  sale,  under  execution : 

The  tools  of  a  mechanic  necessary  for  carrying  on  his  trade, 
and  five  hundred  dollars'  worth  of  material  used  in  his  business, 
and  the  agricultural  implements  of  a  farmer  necessary  for  two 
male  laborers ;  the  implements  of  a  laborer  necessary  in  his  usual 
employment ;  books  a  student  requires  for  the  completion  of  his 
education ;  wearing  apparel  of  every  person ;  libraries  of  all  per- 
sons ;  saddles  and  bridles  necessary  for  the  use  of  the  family ;  the 
instruments  of  surgeons  and  dentists  used  in  their  profession; 
the  arms  and  accoutrements  of  each  and  every  person ;  all  globes, 
pictures,  and  scientific  apparatus,  books  and  maps  used  by  teachers 
of  schools,  academies,  colleges,  and  heads  of  families ;  also,  the 
head  of  every  family  being  a  housekeeper,  240  acres  of  land,  re- 
gardless of  its  value,  so  laid  off  as  to  include  the  dwelling-house 
and  other  buildings  and  the  farm,  so  far  as  the  same  can  be  done 
without  including  more  than  240  acres  of  land ;  all  household  and 
Idtchen  furniture;  all  necessary  articles  of  husbandry  usually 
nsed  and  needed  in  carrying  on  a  farm ;  farm  horses  or  mules 
necessary  to  carry  on  the  farm,  not  to  exceed  four  in  number ; 
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one  year's  supply  of  provisions  for  the  family  and  hands  employed 
to  carry  on  the  farm ;  one  year's  supply  of  forage  for  the  teams 
and  stock  of  every  kind  exempted  by  this  act ;  fifty  head  of  hogs, 
twenty  head  of  cattle,  including  work  oxen,  twenty  head  of  sheep, 
one  wagon  and  one  cart :  Laws  of  1865,  p.  137,  Sec.  1,  approved 
November  28th, 

''Each  head  of  a  family,  being  a  housekeeper  resident  in  any 
incorporated  city,  town,  or  village  in  this  state,  may  and  shall 
be  entitled  to  hold  and  own,  exempt  from  seizure,  levy,  and  sale, 
under  execution  or  attachment,  four  thousand  dollars'  worth  of 
real  and  personal  property,  comprising  the  proper  homestead. and 
other  buildings  connected  therewith :"  Id.  Sec.  2. 

From  the  above  statute  it  will  readily  be  seen  that  the  collec- 
tion of  any  debts  whatever  is  almost  entirely  prevented.^ 

North  Carolina. — ^By  the  Constitution,  Art.  X.  sect.  1, 
"  The  personal  property  of  any  resident  of  this  state  to  the  value 
of  $500,  to  be  selected  by  such  resident,  shall  be  and  is  hereby 
exempted  from  sale  under  execution  or  other  final  process  of  any 
court  issued  for  the  collection  of  any  debt." 

Art.  X.  sect.  2.  ''  Every  homestead  and  the  dwelling  and  build- 
ings used  therewith,  not  exceeding  in  value  $1000,  to  be  selected 
by  the  owner  thereof,  shall  also  be  exempted." 

There  has  been  suitable  legislation  to  carry  out  said  provision. 

The  Supreme  Court,  upon  the  question  whether  the  provision 
of  the  state  Constitution  (art.  x.  §§  1,  2,  9upra)y  exempting  cer- 
tain property  from  execution  sale,  impairs  the  obligation  of  pre- 
existing contracts,  decided  that  the  exemption  of  a  homestead  of 
$1000,  and  of  personal  property  worth  $500,  applies  to  debts  ex-- 
isting  before  the  adoption  of  the  Constitution :  Hill  v.  Kessler^  63 
N.  C.  427. 

In  McKeithan  v.  Terry^  64  N.  C.  25,  the  execution  was  levied 
before  the  adoption  of  the  Constitution ;  and  the  Court  held  that 
there  was  a  specific  lien,  a  vested  rightj  which  it  was  not  the  pur- 
pose of  the  Constitution  to  destroy,  if  indeed  it  had  the  power. 

In  Sluder  v.  Rogers^  64  N.  C.  289,  the  court  held,  1.  The  minor 


1  In  Stej}Juinson  v.  Osborne,  41  Miss.  B.  119,  the  Supreme  Court  hold  that  the 
Exemption  Law  of  that  state  '^was  constitutional  as  to  contracts  existing  at  tka 
time  of  its  passaged* 
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heirs  of  one  who  died  before  the  adoption  of  the  Constitution  of 
1868,  are  not  entitled  to  a  homestead  in  the  land  descended  to 
them  from  their  father,  as  against  their  father* 9  debts.  They 
would  be  as  against  their  otcn  debts.  So  they  would  be  as  against 
HieiT  father's  debts,  if  he  had  died  qfter  the  adoption  of  the  Con- 
stitution. 

2.  A  conTeyance  in  trust  to  pay  debts,  made  before  the  adop- 
tion of  the  Constitution,  gives  to  the  creditors  secured,  a  lien 
saperior  to  the  homestead. 

We  deduce  the  following  points  from  the  above  decisions,  which 
are  of  special  interest  to  creditors : — 

1.  The  Homestead  and  Exemption  Laws  apply  to  debts  (mere 
indebtedness)  existing  before  the  adoption  of  the  Constitution  of 
1868 — debts  not  being  a  lien  upon  the  property  of  the  debtor. 

2.  Speeific  liens  created  before  the  adoption  of  the  Constitu- 
tion are  not  divested  by  the  provision  for  a  homestead  in  it. 

3.  The  minor  heirs  of  one  who  dies  before  the  adoption  of  the 
Constitution  are  not  entitled  to  a  homestead  in  the  lands  of  their 
father  as  against  his  debts ;  but  if  he  died  after  the  adoption  of 
the  Constitution,  then  they  would  be  entitled  to  a  homestead. 

South  Carolina. — ^By  the  Constitution,  adopted  on  the  17th 
day  of  March  1868,  Art.  11.,  Sect.  82,  it  is  provided  that  ^'  the 
family  homestead  of  the  head  of  each  family  consisting  of  dwell- 
ing-house, out-buildings,  and  lands  appurtenant,  not  to  exceed 
{1000,  and  yearly  products  thereof,  shall  be  exempt  from  attach- 
ment, levy,  or  sale  on  any  mesne  Or  final  process  issued  from  any 
court."    And  the  following  personal  property,  to  wit : — 

''  Household  furniture,  bed  and  bedding,  family  library,  arms, 
carts,  wagons,  farming  implements,  tools,  neat  cattle,  work  ani- 
mals, swine,  goats,  and  sheep,  not  to  exceed  in  value,  in  the  aggre- 
gate, $500,  shall  be  subject  to  like  exemption  as  said  homestead ; 
and  there  shall  be  exempt  in  addition  all  necessary  wearing  ap- 
parel :  Provided^  that  no  property  shall  be  exempt  from  attach- 
ment, levy,  or  sale,  for  taxes,  or  for  payment  of  obligations  con- 
tracted for  the  purchase  of  said  homestead,  or  the  erection  of 
improvements  thereon.  Provided  further j  that  the  yearly  products 
of  said  homestead  shall  not  be  exempt  from  attachment,  levy,  or 
sale  for  the  payment  of  obligations  contracted  in  the  production 
of  the  same." 
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No  decisions  upon  the  Homestead  and  Exemption  Act,  have 
been  published  up  to  this  time.^ 

Tennessee. — The  Code  of  1858,  Art.  2107,  contains  a  long 
enumeration  of  the  "  articles  of  household  furniture,  provisions* 
cow  and  calf,  horse,  poultry,"  &c.,  exempted.  The  list  is  long, 
but  contains  only  articles  of  absolute  necessity  for  a  family  in 
humble  life.  In  favor  of  "  heads  of  families  engaged  in  agricul- 
ture there  are  exempted  also  certain  agricultural  implements,  five 
sheep  and  ten  hogs."  In  favor  of  a  "  mechanic,  a  set  of  tools, 
and  in  favor  of  every  male  citizen  of  eighteen  years  a  gun." 
"  Such  property,  on  the  death  of  the  owner,  is  exempted  from 
execution  in  the  hands  of  his  widow  and  children.  Any  life- 
insurance  effected  by  a  husband  on  his  own  life,  enures  to  the 
benefit  of  his  widow  and  children,  and  is  not  liable  for  his  debts." 

By  an  act  passed  March  12th  1868,  "  the  value  of  the  home- 
stead exemption  was  increased  from  $500  to  $1000,  and  there  is 
exempted  in  favor  of  the  heads  of  families  in  this  state  250  dol- 
lars* worth  of  personal  property,  in  addition  to  that  now  allowed 
under  the  Code  of  1858,  Art.  2107. 

From  the  above  it  will  be  seen  that  there  has  been  but  very 
little  legislation  in  the  state  of  Tennessee  on  the  subject  of  home- 
steads and  exemptions. 

Texas. — By  act  of  August  15th  1870,  it  is  enacted  as  follows : — 
Sec.  1.  The  homestead  of  a  family  not  to  exceed  two  hundred 
acres  of  land  (not  included  in  a  city,  town,  or  village),  or  any 
city,  town,  or  village  lot  or  lots  not  to  exceed  five  thousand  dol- 
lars in  value  at  the  time  of  their  destination  as  a  homestead,  and 
without  reference  to  the  value  of  any  improvements  thereon,  shall 
not  be  subject  to  forced  sale  for  debts,  except  for  the  purchase- 
money  thereof,  or  for  taxes,  or  labor  and  materials  expended 
thereon. 

Sec.  2.  There  shall  also  be  reserved  to  every  family  in  this 
state,  free  and  exempt  from  forced  sale  for  debts,  the  following 
property:  All  household  and  kitchen  furniture;  all  implements 
of  husbandry ;  all  tools  and  apparatus  belonging  to  any  trade  or 

>  Por  our  information  as  to  the  laws  of  South  Carolina  we  are  indebted  to  Hon. 
Wm.  F.  Colcock,  of  OiUisonyille. 
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profession;  and  all  books  belonging  to  public  or  private  libraries; 
five  milch  cows  and  calves ;  two  yoke  of  oxen ;  two  horses  and 
one  wagon ;  one  carriage  or  buggy ;  one  gun ;  twenty  hogs ; 
twenty  head  of  sheep;  all  provisions  and  forage  on  hand  for 
home  consumption ;  all  saddles,  bridles,  and  harness  necessary  for 
the  use  of  the  family ;  and  to  every  citizen  not  a  head  of  a  family 
one  horse,  bridle,  and  saddle,  all  wearing  apparel,  all  tools,  appa- 
ratus and  books  belonging  to  his  private  libraries.^ 

Virginia. — ^By  the  Act  of  February  20th  1867,  in  case  of  a 
husband,  parent,  or  other  person,  who  is  a  housekeeper  and  head 
of  a  family,  there  shall  be  exempt  from  distress  or  levy  the  fol- 
lowing articles :  The  family  Bible ;  family  pictures,  school  books, 
and  libraries  for  the  use  of  the  family,  not  exceeding  one  hundred 
dollars  in  value ;  a  seat  or  pew  in  any  house  or  place  of  public 
worship;  a  lot  in  any  burial-ground;  all  necessary  wearing 
apparel  of  the  debtor  and  his  family;  all  beds,  bedsteads,  and 
bedding  necessary  for  the  use  of  such  family;  all  stoves  and 
appendages  put  up  and  kept  for  the  necessary  use  of  the  family, 
not  to  exceed  three ;  one  cow,  one  horse,  six  chairs,  one  table,  six 
knives,  six  forks,  six  plates,  one  dozen  spoons,  two  dishes,  two 
basins,  one  pot,  one  oven,  six  pieces  of  wood  or  earthenware,  one 
loom  and  its  appurtenances,  one  safe  or  press,  one  spinning-wheel, 
one  pair  of  cards,  one  axe,  two  hoes,  five  barrels  of  corn,  five 
bushels  of  wheat  or  one  barrel  of  flour,  two  hundred  pounds  of 
bacon  or  pork,  three  hogs,  ten  dollars  in  value  of  forage  or  hay, 
one  cooking  stove  and  utensils  for  cooking  therewith,  and  one 
sewing  machine ;  and  in  case  of  a  mechanic,  the  tools  and  utensils 
of  his  trade,  not  exceeding  one  hundred  dollars  in  value. 

If  the  debtor  be  at  the  time  actually  engaged  in  the  business 
of  agriculture,  there  shall  be  exempt  from  such  distress  or  levy, 
while  he  is  so  engaged,  one  yoke  of  oxen,  or  a  pair  of  horses  m* 
mules  in  lieu  thereof,  with  the  necessary  gearing ;  one  wagon  or 
cart,  two  ploughs,  one  dray,  one  harvest-cradle,  one  pitchfork,  one 
rake,  two  iron  wedges. 

By  the  Constitution  of  1868,  Art.  11,  Sect.  1,  every  head  of 
a  family  shall  be  entitled,  in  addition  to  the  articles  exempt  from 

'  We  are  indebted  for  the  foregoing  statement  of  the  laws  of  Texas  to  Gray  & 
Botts,  Esqs.,  of  Houston. 
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levy  or  distress  for  rent  by  the  foregoing  act,  to  hold  exempt  from 
levy,  seizure,  garnisheeing,  or  sale  under  execution,  order,  or  other 
process,  issued  on  any  demand  for  any  debt  heretofore  or  here- 
after contracted,  his  real  and  personal  property,  or  either,  including 
money  and  debts  due  him,  whether  heretofore  or  hereafter  ac- 
quired or  contracted,  to  the  value  of  not  exceeding  $2000,  to  be 
selected  by  him :  Provided^  That  such  exemption  shall  not  extend 
to  any  execution,  order,  or  other  process  issued  on  any  demand 
in  the  following  cases :  1st.  For  the  purchase-price  of  said  pro- 
perty or  any  part  thereof.  2d.  For  services  rendered  by  a  labor- 
ing person  or  a  mechanic.  8d.  For  liabilities  incurred  by  any 
public  officer,  or  officer  of  a  court,  or  any  fiduciary,  or  any  attor- 
ney at  law,  for  money  collected.  4th.  For  a  lawful  claim  for 
any  taxes,  levies,  or  assessments  accruing  after  the  1st  day  of 
June  1866.  5th.  For  rent  hereafter  accruing.  6th.  For  the 
legal  or  taxable  fees  of  any  public  officer,  or  officers  of  a  court, 
hereafter  accruing. 

Sec.  2.  The  foregoing  section  shall  not  be  construed  as  sub- 
jecting the  property  hereby  exempted,  or  any  portion  thereof,  to 
any  lien  by  reason  of  any  execution  levied  on  property  which  has 
been  subsequently  restored  to  the  defendant,  or  judgment  ren- 
dered or  docketed  on  and  after  the  17th  day  of  April  1861,  and 
before  the  2d  day  of  March  1867,  for  any  debt  contracted  pre- 
vious to  the  4th  day  of  April  1865,  except  debts  of  the  character 
mentioned  in  either  of  the  above  first  three  exceptions. 

Sec.  3.  Nothing  contained  in  this  article  shall  be  construed  to 
interfere  with  the  sale  of  the  property  aforesaid,  or  any  portion 
thereof,  by  virtue  of  any  mortgage,  deed  of  trust,  pledge,  or  other 
security  thereon. 

Sec.  4.  The  General  Assembly  is  hereby  prohibited  from  pass- 
ing any  law  staying  the  collection  of  debts,  commonly  known  as 
'^stay  laws" — but  this  section  shall  not  be  construed  as  prohibit- 
ing any  legislation  which  the  General  Assembly  may  deem  neces- 
sary to  fully  carry  out  the  provisions  of  this  article. 

Sec.  5.  The  General  Assembly  shall  at  its  first  session  under 
this  Constituion  prescribe  in  what  manner  and  on  what  condi- 
tions the  said  householder  or  head  of  a  family  shall  thereafter  set 
apart  and  hold  for  himself  and  family,  a  homestead  out  of  any 
property  hereby  exempted,  and  may,  in  its  discretion,  determine 
in  what  manner  and  on  what  conditions  he  may  thereafter  hold, 
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for  the  benefit  of  himself  and  family,  such  personal  property  as 
he  may  have,  and  coming  within  the  exemption  hereby  made. 
But  this  section  shall  not  be  construed  as  authorizing  the  General 
Assembly  to  defeat  or  impair  the  benefits  intended  to  be  conferred 
by  the  provisions  of  this  article. 

By  an  Act  of  June  27th  1870  the  General  Assembly,  in  ac- 
cordance with  section  5  of  the  foregoing  article  of  the  Constitu- 
tion, prescribed  the  mode  of  setting  apart  exempted  property. 
By  this  act  the  debtor  may  waive  the  benefit  of  the  exemptions 
given  by  the  Constitution,  but  not  those  under  the  Act  of  1867. 
The  mode  of  setting  apart  the  homestead,  &c.,  is  elaborately 

provided  for. 

J.  H.  Thomas, 

SftTftnnah,  Gk. 
(To  be  c(meUded  in  the  next  number.) 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Court  of  Maine. 
CHARLES  W.  GODDARD  c.  THE  GRAND  TRUNK  RAILWAY. 

A  common  carrier  of  passengers  is  responsible  for  the  wilful  misconduct  of  his 
serrant  toward  a  passenger. 

A  passenger  who  is  assaulted  and  grossly  lasnlted  in  a  railway  car  by  a  brake- 
man  employed  on  the  train,  has  a  remedy  therefor  against  the  company. 

If  a  brakeman,  employed  on  a  railway  passenger  train,  assault  and  grossly 
insult  a  passenger  thereon,  and  the  company  retain  the  offending  servant  in  their 
serrice  af^er  his  misconduct  is  known  to  them,  they  will  be  liable  to  exemplary 
damages. 

The  plain  tiflT,  a  highly  respectable  citizen,  and  a  passenger  in  the  defendants' 
railway  car,  on  request,  surrendered  his  ticket  to  a  brakeman  authorized  to  de- 
mand and  receive  it.  Shortly  after,  the  brakeman,  without  provocation,  approached 
the plaintiflf  in  his  seat,  and,  accosting  him  in  aloud  voice,  denied,  in  the  presence 
of  the  other  passengers,  that  he  had  seen  or  received  the  plaintiff's  ticket,  and  in 
language  coarse,  profane,  and  grossly  insulting,  called  the  plaintiff  a  liar,  charged 
him  with  then  attempting  to  evade  the  payment  of  his  fare,  and  with  having  done 
M before;  and  leaning  over  the  plaintiff,  then  in  feeble  health  and  partially 
reclining  in  his  seat,  and  bringing  his  fist  do^n  close  to  his  face,  violently  shook 
it  there,  and  threatened  to  split  the  plaintiff's  head  open  and  to  spill  his  brains 
right  there  on  the  spot,  with  much  more  to"  the  same  effect.  The  defendants, 
although  well  knowing  the  brakeman's  misconduct,  did  not  discharge  him,  but 
Riained  him  in  hia  place,  which  he  continued  to  occupy  at  the  time  of  the  trial. 

Vol.  XrX.— 2 
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The  jury  was  instructed  that  the  case  was  a  proper  one  for  exeifiplary  damages, 
and  they  returned  a  verdict  for  $4850,  which  the  court  declined  to  set  aside. 

On  exceptions  and  motion  to  set  aside  the  verdict  as  being 
excessive. 

Trespass  for  an  alleged  assault  by  a  servant  of  the  defendants, 
in  one  of  their  cars,  upon  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4850.  And 
the  defendants  alleged  exceptions. 

G.  F.  Shepley,  for  the  plaintiff. 

P.  Bameiy  for  the  defendants,  cited  Derby  v.  Penna,  Railroad 
Co,<i  14  How.  468,  and  cases  there  cited ;  Howe  v.  Newmarchj  12 
Allen  56 ;  Reeves's  Dom.  Relations  356,  358 ;  Foster  v.  Faaex 
Bank,  17  Mass.  508 ;  2  Kent's  Com.  259,  260  ;  Story  on  Agency, 
§  318;  Broton  v.  Purviance,  2  Harris  &  Gill  817;  Lyons  v. 
Martin,  8  Ad.  &  E.  514 ;  Thames  Steamboat  Co.  v.  Railroad  Co,^ 
24  Conn.  40 ;  1  Redfield  on  Railways  510-515 ;  Pote  v.  Dill,  48 
Maine  539,  Rice's  dissenting  opinion ;  Sagan  v.  Prov.  ^  War. 
Railroad  Co.,  3  R.  I.  188 ;  Turner  v.  N.  B.  ^  M.  Railroad  Co., 
34  Cal.  594 ;  Pleasant  v.  N.  B.  ^  M.  Railroad  Co.,  34  Cal.  586 ; 
Finny  v.  Mil.  ^  Wis.  Railroad  Co.,  10  Wis.  338;  Clarke  v. 
Newson,  1  Exch.  131;  Montfort  v.  Wordsworth,  7  Ind.  83; 
Ripley  v.  Miller,  11  Ind.  247. 

The  opinion  of  the  court  was  delivered  by 

Walton,  J. — Two  questions  are  presented  for  our  considera- 
tion :  first,  is  the  common  carrier  of  passengers  responsible  for 
the  wilful  misconduct  of  his  servant  ?  or,  in  other  words,  if  a 
passenger  who  has  done  nothing  to  forfeit  his  right  to  civil  treat- 
ment, is  assaulted  and  grossly  insulted  by  one  of  the  carrier's 
servants,  can  he  look  to  the  carrier  for  redress  ?  and,  secondly, 
if  he  can,  what  is  the  measure  of  relief  which  the  law  secures  to 
him  ?  These  are  questions  that  deeply  concern,  not  only  the 
numerous  railroad  and  steamboat  companies  engaged  in  the  trans- 
portation of  passengers,  but  also  the  whole  travelling  public ;  and 
we  have  endeavored  to  give  them  that  consideration  which  their 
great  importance  has  seemed  to  us  to  demand. 
.  I.  Of  the  carrier's  liability.  It  appears  in  evidence  that  the 
plaintiff  was  a  passenger  in  the  defendants'  railway  car ;  that,  on 
request,  he  surrendered  his  ticket  to  a  brakeman  employed  on  the 
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train,  T?ho,  in  the  absence  of  the  conductor,  was  authorized  to 
demand  and  receive  it ;  that  the  brakeman  afterwards  approached 
the  plaintiff,  and,  in  language  coarse,  profane,  and  grossly  insult- 
ing, denied  that  he  had  either  surrendered  or  shown  him  his 
ticket ;  that  the  brakeman  called  the  plaintiff  a  liar,  charged  him 
with  attempting  to  avoid  the  payment  of  his  fare,  and  with  having 
done  the  same  thing  before,  and  threatened  to  split  his  head  open 
and  spill  his  brains  right  there  on  the  spot ;  that  the  brakeman 
stepped  forward  and  placed  his  foot  upon  the  seat  on  which  the 
plaintiff  was  sitting,  and,  leaning  over  the  plaintiff,  brought  his 
fist  close  down  to  his  face,  and  shaking  it  violently,  told  him  not 
to  yip,  if  he  did  he  would  spot  him ;  that  he  was  a  damned  liar, 
that  he  never  handed  him  his  ticket ;  that  he  did  not  believe  he 
paid  his  fare  either  way ;  that  this  assault  was  continued  some 
fifteen  or  twenty  minutes,  and  until  the  whistle  sounded  for  the 
next  station ;  that  there  were  several  passengers  present  in  the 
car,  some  of  whom  were  ladies,  and  that  they  were  all  strangers 
to  the  plaintiff;  that  the  plaintiff  was  at  the  time  in  feeble  health, 
and  had  been  for  some  time  under  the  care  of  a  physician,  and  at 
the  time  of  the  assault  was  reclining  languidly  in  his  seat ;  that 
he  had  neither  said  nor  done  anything  to  provoke  the  assault ; 
that,  in  fact,  he  had  paid  his  fare,  had  received  a  ticket,  and  had 
surrendered  it  to  this  very  brakenjan  who  delivered  it  to  the  con- 
ductor only  a  few  minutes  before,  by  whom  it  was  afterwards 
produced  and  identified;  that  the  defendants  were  immediately 
notified  of  the  misconduct  of  the  brakeman,  but  instead  of  dis- 
charging him,  retained  him  in  his  place ;  that  the  brakeman  was 
still  in  the  defendants'  employ  when  the  case  was  tried,  and  was 
present  in  court  during  the  trial,  but  was  not  called  as  a  witness, 
and  no  attempt  was  made  to  justify  or  excuse  his  conduct. 

Upon  this  evidence  the  defendants  contend  that  they  are  not 
liable,  because,  as  they  say,  the  brakeman's  assault  upon  the 
plaintiff  was  wilful  and  malicious,  and  was  not  directly  nor  im- 
pliedly authorized  by  them.  They  say  the  substance  of  the  whole 
case  is  this,  that  "  the  master  is  not  responsible  as  a  trespasser, 
unless  by  direct  or  implied  authority  to  the  servant  he  consents  to 
the  unlawful  act." 

The  fallacy  of  this  argument,  when  applied  to  the  common 
carrier  of  passengers,  consists  in  not  discriminating  between  the 
obhcration  which  he  is  under  to  his  passenger,  and  the  duty  which 
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he  owes  a  stranger.  It  may  be  true  that  if  the  carrier's  servant 
wilfully  and  maliciously  assaults  a  stranger,  the  master  will  not 
be  liable ;  but  the  law  is  otherwise  when  he  assaults  one  of  his 
master's  passengers.  The  carrier's  obligation  is  to  carry  his 
passenger  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  the  performance  of  this  duty  to  his  servants, 
the  law  holds  him  responsible  for  the  manner  in  which  they  exe- 
cute the  trust.  The  law  seems  to  be  now  well  settled  that  the 
carrier  is  obliged  to  protect  his  passenger  from  violence  and 
insult,  from  whatever  source  arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety  against  every  possible  source  of 
danger ;  but  he  is  bound  to  use  all  such  reasonable  precautions 
as  human  judgment  and  foresight  are  capable  of,  to  make  his 
passenger's  journey  safe  and  comfortable.  He  must  not  only 
protect  his  passenger  against  the  violence  and  insults  of  strangers 
and  co-passengers,  but  a  fortiori^  against  the  violence  and  insults 
of  his  own  servants.  If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished,  but,  on  the  contrary, 
the  passenger  is  assaulted  and  insulted  through  the  negligence  or 
the  wilful  misconduct  of  the  carrier's  servant,  the  carrier  is 
necessarily  responsible. 

And  it  seems  to  us  it  would  be  cause  of  profound  regret  if  the 
law  were  otherwise.  The  carrier  selects  his  own  servants  and 
can  discharge  them  when  he  pleases,  and  it  is  but  reasonable  that 
he  should  be  responsible  for  the  manner  in  which  they  execute 
their  trust.  To  their  care  and  fidelity  are  intrusted  the  lives  and 
limbs  and  comfort  and  convenience  of  the  whole  travelling  public, 
and  it  is  certainly  as  important  that  these  servants  should  be 
trustworthy  as  it  is  that  they  should  be  competent.  It  is  not 
sufficient  that  they  are  capable  of  doing  well,  if  in  fact  they 
choose  to  do  ill ;  that  they  can  be  as  polite  as  a  Chesterfield,  if, 
in  their  intercourse  with  the  passengers,  they  choose  to  be  coarse, 
brutal,  and  profane.  The  best  security  the  traveller  can  have 
that  these  servants  will  be  selected  with  care,  is  to  hold  those  by 
whom  the  selection  is  made  responsible  for  their  conduct. 

This  liability  of  the  master  is  very  clearly  expressed  in  a  recent 
case  in  Massachusetts.  The  court  say,  that  wherever  there  is  a 
contract  between  the  master  and  another  person,  the  master  is 
responsible  for  the  acts  of  his  servant  in  executing  that  contract, 
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aIthou$^h  the  act  is  fraudulent  and  done  without  his  consent : 
Hmoe  V.  Newmarch^  12  Allen  55. 

And  Messrs.  Angell  &  Ames,  in  their  work  on  Corporations 
(section  388,  p.  404,  8th  ed.),  say :  "  A  distinction  exists  as  to 
the  liability  of  a  corporation  for  the  wilful  tort  of  its  servant 
toward  one  to  whom  the  corporation  owes  no  duty  except  such  as 
each  citizen  owes  to  every  other ;  and  that  toward  one  who  has 
,  entered  into  some  peculiar  contract  with  the  corporation  by  which 
this  duty  is  increased ;  thus  it  has  been  held  that  a  railroad  cor- 
poration is  liable  for  the  wilful  tort  of  its  servants  whereby  a 
passenger  on  the  train  is  injured." 

In  Brand  v.  Railroad^  8  Barb.  868,  the  court  say :  "  A  pas- 
senger on  board  a  stage-coach  or  railroad-car  and  a  person  on 
foot  in  the  street  do  not  stand  in  the  same  relation  to  the  carrier. 
Toward  the  one  the  liability  of  the  carrier  springs  from  a  contract, 
express  or  implied,  and  upheld  by  an  adequate  consideration. 
Toward  the  other  he  is  under  no  obligation  but  that  of  justice 
and  humanity.  Hence  a  passenger,  who  is  injured  by  a  servant 
of  the  carrier,  may  have  a  right  of  action  against  him  when  one 
not  a  passenger,  for  a  similar  injury,  would  not." 

In  Moore  v.  Railroad^  4  Gray  465,  the  plaintiff  was  forcibly  put 
out  of  a  car  for  not  giving  up  his  ticket  or  paying  his  fare,  when  in 
fact  he  had  already  surrendered  his  ticket  to  some  one  employed 
on  the  train.  The  defendants  insisted  that  they  were  not  respon- 
sible for  the  misconduct  of  the  conductor ;  and  further,  that  an 
action  for  an  assault  would  not  lie  against  a  corporation.  But 
the  court  held  otherwise,  and  the  plaintiff  recovered. 

In  Seymour  v.  Oreenwood,  7  H.  &  N.  354,  the  plaintiff  was 
assaulted  and  taken  out  of  the  defendant's  omnibus  by  one  of  his 
servants.  The  defendant  insisted  that  he  was  not  liable,  because 
it  did  not  appear  that  he  authorized  or  sanctioned  the  act  of  the 
servant.  But  it  was  held  in  the  Exchequer  Chamber,  aflBrming 
the  judgment  of  the  Exchequer  Court,  that  the  jury  did  right  in 
returning  a  verdict  for  the  plaintiff. 

In  Railroad  v.  Finney^  10  Wis.  388,  the  plaintiff  was  unlaw- 
fully put  out  of  a  car  by.  the  conductor.  After  stating  that  it 
was  insisted,  by  the  counsel  for  the  railroad,  that  in  no  case  could 
a  cause  of  action  arise  against  the  principal  for  the  wilful  mis- 
conduct of  the  agent,  the  court  went  on  to  say  that,  after  a 
careful  examination  of  the  position,  they  were  satisfied  it  was  not 
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correct ;  that  ^'here  the  misconduct  of  the  agent  causes  a  breach 
of  the  principal's  contract,  he  will  be  liable  whether  such  miscon- 
duct be  wilful  or  merely  negligent. 

In  Railroad  v.  Vandiver^  42  Penn.  St.  R.  365,  a  passenger 
received  injuries,  of  which  he  died,  by  being  thrown  from  the 
platform  of  a  railroad  car  because  he  refused  to  pay  his  fare  or 
show  his  ticket,  he  averring  he  had  bought  one  but  could  not 
find  it.  The  evidence  showed  he  was  partially  intoxicated.  It 
was  urged  in  defence  that  if  the  passenger's  death  was  the  result 
of  force  and  violence,  and  not  the  result  of  negligence,  then  (such 
force  and  violence  being  the  act  of  the  agents  alone  without  any 
command  or  order  of  the  company),  the  company  was  not  respon- 
sible therefor.  But  the  court  held  otherwise.  "  A  railway  com- 
pany,'* said  the  court,  "  selects  its  own  agents  at  its  own  pleasure, 
and  it  is  bound  to  employ  none  except  capable,  prudent,  and  hu- 
mane men.  In  the  present  case  the  company  and  its  agents  were 
all  liable  for  the  injury  done  to  the  deceased." 

In  Weed  v.  Railroad^  17  N.  Y.  362,  the  jury  found  specially 
that  the  act  of  the  servant  by  which  the  plaintiff  was  injured  was 
wilful.  The  court  held  the  wilfulness  of  the  act  did  not  defeat 
the  plaintiff's  right  to  look  to  the  railroad  company  for  redress. 

In  Railroad  v.  Derbt/y  14  How.  468,  where  the  servant  of  a 
railroad  company  took  an  engine  and  ran  it  over  the  road  for  his 
own  gratification,  not  only  without  consent,  but  contrary  to  ex- 
press orders,  the  Supreme  Court  of  the  United  States  held  that 
the  railroad  company  was  responsible. 

In  Railway  v.  Hinds,  7  Am.  Law  Reg.  N.  S.  14,  a  passenger's 
arm  was  broken  in  a  fight  between  some  drunken  persons  that 
forced  their  way  into  the  car  at  a  station  near  an  agricultural 
fair,  and  the  company  was  held  responsible,  because  the  con- 
ductor went  on  collecting  fares,  and  did  not  stop  the  train  and 
expel  the  rioters,  or  demonstrate,  by  an  earnest  effort,  that  it  was 
impossible  to  do  so. 

In  Flint  v.  Transportation  Company,  34  Conn.  554,  where  the 
plaintiff  was  injured  by  the  discharge  of  .a  gun  dropped  by  some 
soldiers  engaged  in  a  scuffle,  the  court  held  that  passenger  carriers 
are  bound  to  exercise  the  utmost  vigilance  and  care  to  guard  those 
they  transport  from  violence  from  whatever  source  arising;  and 
the  plaintiff  recovered  a  verdict  for  $10,000. 

In  Landreaux  v.  Bell,  5  Louisiana,  0.  S.  275,  the  court  say, 
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that  carriers  are  responsible  for  the  misconduct  of  their  servants 
toward  passengers  to  the  same  extent  as  for  their  misconduct  in 
regard  to  merchandise  committed  to  their  care ;  that  no  satisfac- 
tory distinction  can  be  drawn  between  the  two  cases. 

In  Chamberlain  v.  Chandler ,  8  Mason  242,  Judge  Stort  de- 
clared in  language  strong  and  emphatic,  that  a  passenger*s  con- 
tract entitles  him  to  respectful  treatment ;  and  he  expressed  the 
hope  that  every  violation  of  this  right  would  be  visited,  in  the 
shape  of  damages,  with  its  appropriate  punishment. 

In  Nieto  v.  Clark^  1  Cliff.  145,  where  the  steward  of  the  ship 
assaulted  and  grossly  insulted  a  female  passenger.  Judge  Clifford 
declares,  in  language  equally  emphatic,  that  the  contract  of  all 
passengers  entitles  them  to  respectful  treatment  and  protection 
against  rudeness  and  every  wanton  interference  with  their  persons 
from  all  those  in  charge  of  the  ship ;  that  the  conduct  of  the 
steward  disqualified  him  for  his  situation,  and  justified  the  master 
in  immediately  discharging  him,  although  the  vessel  was  then  in 
a  foreign  port.  And  we  have  his  authority  for  saying  that  he  has 
recently  examined  the  question  with  care,  in  a  case  pending  in 
the  Rhode  Island  district,  where  the  clerk  of  a  steamboat  unjus- 
tifiably assaulted  and  maltreated  a  passenger,  and  that  he  enter- 
tains no  doubt  of  the  carrier's  liability  to  compensate  the  passen- 
ger for  the  injury  thus  received,  whether  the  carrier  previously 
authorized  or  subsequently  ratified  the  assault  or  not.  A  report 
of  the  case  will  soon  be  published.     (See  8  Clifford.) 

And  a  recent  and  well-considered  case  in  Maryland  (published 
since  this  case  has  been  pending  before  the  law  court,  and  very 
much  like  it  in  all  respects),  fully  sustains  this  view  of  the  law : 
Railroad  v.  Bhcher,  27  Md.  277. 

The  grounds  of  the  carrier's  liability  may  be  briefly  stated 
thus: — 

The  law  requires  the  conunon  carrier  of  passengers  to  exercise 
the  highest  degree  of  care  that  human  judgment  and  foresight  are 
capable  of,  to  make  his  passenger's  journey  safe.  Whoever  en- 
gages in  the  business  impliedly  promises  that  his  passenger  shall 
have  this  degree  of  care.  In  other  words,  the  carrier  is  conclu- 
sively presumed  to  have  promised  to  do  what,  under  the  circum- 
stances, the  law  requires  him  to  do.  We  say  conclusively  presumed, 
for  the  law  will  not  allow  the  carrier  by  notice  or  special  contract 
even  to  deprive  his  passenger  of  this  degree  of  care.     If  the 
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passenger  does  not  have  such  care,  but  on  the  contrary  is  unlaw- 
fully assaulted  and  insulted  by  one  of  the  very  persons  to  whom 
his  conveyance  is  intrusted,  the  carrier's  implied  promise  is  broken, 
and  his  legal  duty  is  left  unperformed,  and  he  is  necessarily 
responsible  to  the  passenger  for  the  damages  he  thereby  sustains. 
-The  passenger's  remedy  may  be  either  in  assumpsit  or  tort,  at  his 
election.  In  the  one  case,  he  relies  upon  a  breach  of  the  carrier's 
common-law  duty  in  support  of  his  action  ;  in  the  other,  upon  a 
breach  of  his  implied  promise.  The  form  of  the  action  is  impor- 
tant only  upon  the  question  of  damages.  In  actions  of  assumpsit, 
the  damages  are  generally  limited  to  compensation.  In  actions 
of  tort,  the  jury  are  allowed  greater  latitude,  and  in  proper  cases, 
may  give  exemplary  damages. 

II.  We  now  come  to  the  second  branch  of  the  case.  What  is 
the  measure  of  relief  which  the  law  secures  to  the  injured  party ; 
or,  in  other  words,  can  he  recover  exemplary  damages  ?  We  hold 
that  he  can.  The  right  of  the  jury  to  give  exemplary  damages 
for  injuries  wantonly,  recklessly,  or  maliciously  inflicted,  is  as 
old  as  the  right  of  trial  by  jury  itself;  and  is  not,  as  many  seem 
to  suppose,  an  innovation  upon  the  rules  of  the  common  law.  It 
was  settled  in  England  more  than  a  century  ago. 

In  1763,  Lord  Chief  Justice  Pratt  (afterwards  Earl  of  Cam- 
den), with  whom  the  other  judges  concurred,  declared  that  the 
jury  had  done  right  in  giving  exemplary  damages :  Suckle  v. 
Moyiey,  2  Wils.  205. 

In  another  case  the  same  learned  judge  declared  with  emphasis, 
that  damages  are  designed  not  only  as  a  satisfaction  to  the  injured 
person,  but  likewise  as  a  punishment  to  the  guilty :  Campbell's 
Lives  of  the  Chancellors,  Am.  ed.,  vol.  6,  p.  214. 

In  1814,  the  doctrine  of  punitive  damages  was  stringently  ap- 
plied in  a  case  where  the  defendant,  in  a  state  of  intoxication, 
forced  himself  into  the  plaintiff''s  company,  and  insolently  persisted 
in  hunting  upon  his  grounds.  The  plaintiff  recovered  a  verdict 
for  five  hundred  pounds,  the  full  amount  of  his  ad  damnum,  and 
the  court  refused  to  set  it  aside.  Mr.  Justice  Heath  remarked 
in  this  case  that  he  remembered  a  case  where  the  jury  gave  five 
hundred  pounds  for  merely  knocking  a  man's  hat  off,  and  the  court 
refused  a  new  trial.  It  goes,  said  he,  to  prevent  the  practice  of 
duelling,  if  juries  are  permitted  to  punish  insult  by  exemplary 
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damages :  Merest  v.  Harvey^  5  Taunt.  442.  See  also,  to  the  same 
effect.  Sears  v.  Lyon^  2  Stark.  817,  decided  in  1818. 

In  1844,  Lord  Chief  Baron  Pollock  said,  that  in  actions  for 
malicious  injuries,  juries  had  always  been  allowed  to  give  what 
are  called  vindictive  damages :  Doe  v.  FilUterj  18  M.  &  W.  50. 

In  1858,  in  an  action  of  trespass  for  taking  personal  property 
on  a  fraudulent  bill  of-  sale,  the  defendant's  counsel  contended 
that  it  was  not  a  case  for  the  application  of  the  doctrine  of  ex- 
emplary damages ;  but  the  court  held  otherwise.  No  doubt,  said 
Pollock,  C.  B.,  it  was  a  case  in  which  vindictive  damages  might 
be  given :  Thomas  v.  Harris^  8  H.  &  N.  961. 

In  1860,  in  an  action  for  wilful  negligence,  the  defendant  con- 
tended that  the  plaintiff's  declaration  was  too  defective  to  entitle 
him  to  exemplary  damages ;  but  the  court  held  otherwise ;  and 
the  judge  who  tried  the  case  remarked  that  he  was  glad  the  court 
had  come  to  the  conclusion  that  it  was  competent  for  the  jury  to 
give  exemplary  damages,  for  he  thought  the  defendant  had  acted 
with  a  high  hand :  JSmblen  v.  Myers,  6  H.  &  N.  54. 

"Damages  exemplary,"  is  now  a  familiar  title  in  the  best  Eng- 
lish law  reports-     See  6  H.  &  N.  969. 

It  was  the  firmness  with  which  Lord  Camden  (then  Chief  Jus- 
tice Pratt)  maintained  and  enforced  the  right  of  the  jury  to 
punish  with  exemplary  damages  the  agents  of  Lord  Halifax  (then 
Secretary  of  State)  for  the  illegal  arrest  of  the  publishers  of  the 
North  Briton,  that  made  him  so  immensely  popular  in  England. 
Nearly  or  quite  twenty  of  those  cases  appear  to  have  been  tried 
before  him,  in  all  of  which  enormous  damages  were  given,  and  in 
not  one  of  them  was  the  verdict  set  aside.  In  one  of  the  cases  a 
verdict  for  a  thousand  pounds  was  returned  for  a  mere  nominal 
imprisonment  at  the  house  of  the  officer  making  the  arrest,  and 
the  court  refused  to  set  it  aside :  Beardmore  v.  Carrington,  2 
Wik.  244. 

"After  this,"  says  Lord  Campbell,  in  his  Lives  of  the  Chan- 
cellors, "  he  became  the  idol  of  the  nation.    Grim  representations 
of  him  laid  down  the  law  from  sign-posts,  many  busts  and  prints 
of  him  were  sold  not  only  in  the  streets  of  the  metropolis,  but  in 
tie  provincial  towns ;  a  fine  portrait  of  him,  by  Sir  Joshua  Rey- 
nolds, with   the  flattering  inscription,  *  in  honor  of  the  zealous 
asserter  of  English  liberty  by  law,'  was  placed  in  the  Guildhall 
of  the  city  of  London ;  addresses  of  thanks  to  him  poured  in  from 
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all  quarters ;  and  one  of  the  sights  of  London,  which  foreigners 
went  to  see,  was  the  great  Lord  Chief  Justice  Pratt." 

In  this  country  perhaps  Lord  Camden  is  better  known  as  one 
of  the  able  English  statesmen  who  so  eloquently  defended  the 
American  colonies  against  the  unjust  claim  of  the  mother  country 
to  tax  them.  Lord  Campeell  says  some  portions  of  his  speeches 
upon  that  subject  are  still  in  the  mouths  of  school-boys.  But  Jn 
England  his  immense  popularity  originated  in  his  firm  and  vigor- 
ous enforcement  of  the  doctrine  of  exemplary  damages.  And 
we  cannot  discover  that  the  legality  of  his  rulings  in  this  particu- 
lar was  ever  seriously  called  in  question.  On  the  contrary,  we 
find  it  admitted  by  his  political  opponents  that  he  was  a  profound 
jurist  and  an  able  and  upright  judge.  His  stringent  enforcement 
of  the  right  of  the  jury  to  punish  flagrant  wrongs  with  exemplary 
damages,  arrested  not  only  great  abuses  then  existing,  but  it  has 
had  a  salutary  influence  ever  since.  It  won  for  him  the  title  of 
the  "  asserter  of  English  liberty  by  law." 

In  this  country  the  right  of  the  jury  to  give  exemplary  damages 
has  been  much  discussed.  It  seems  to  have  been  first  opposed  by 
Mr.  Theron  Metcalf  (afterwards  reporter  and  judge  of  the  Su- 
preme Court  of  Massachusetts),  in  an  article  published  in  8  Ame- 
rican Jurist  387,  in  1830.  The  substance  of  this  article  was 
afterwards  inserted  in  a  note  to  Mr.  Greenleaf  *s  work  on  Evi- 
dence. Mr.  Sedgwick,  in  his  work  on  Damages,  took  the  opposite 
view,  and  sustained  his  position  by  the  citation  of  numerous  autho- 
rities. Professor  Greenleaf  replied  in  an  article  in  the  Boston 
Law  Reporter,  vol.  9,  p.  529.  Mr.  Sedgwick  rejoined  in  the  same 
periodical,  vol.  10,  p.  49.  Essays  on  different  sides  of  the  ques- 
tion were  also  published  in  3  American  Law  Magazine,  N.  S.  587, 
and  4  American  Law  Magazine,  ISf.  S.  61.  But  notwithstanding 
this  formidable  opposition,  the  doctrine  triumphed,  and  must  be 
regarded  as  now  too  firmly  established  to  be  shaken  by  anything 
short  of  legislative  enactments.  In  fact  the  decisions  of  the  courts 
are  nearly  unanimous  in  its  favor. 

In  a  case  in  the  Supreme  Court  of  the  United  States  Mr. 
Justice  Grier,  in  delivering  the  opinion  of  the  court,  says,  it 
is.  a  well-established  principle  of  the  common  law  that  in  all 
actions  for  torts  the  jury  may  inflict  what  are  called  punitive  or 
exemplary  damages,  having  in  view  the  enormity  of  the  offence 
rather  than  the  measure  of  compensation  to  the  plaintiff.     "  We 
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are  aware,"  the  judge  continues,  "  that  the  propriety  of  this 
doctrine  has  been  questioned  bj  some  writers ;  but  if  repeated 
judicial  decisions  for  more  than  a  century  are  to  be  received  as 
the  best  exposition  of  what  the  law  is,  the  question  will  not  admit 
of  argument :"  Day  v.  Woodwarthj  13  How.  363. 

In  a  case  in  North  Carolina  the  court  refer  to  the  note  in 
Professor  Greenleaf 's  work  on  Evidence,  and  say  that  it  is  very 
clearly  wrong  with  respect  to  the  authorities ;  and  in  their  judg- 
ment wrong  on  principle ;  that  it  is  fortunate  that  while  juries 
endeavor  to  give  ample  compensation  for  the  injury  actually 
received,  they  are  also  allowed  such  full  discretion  as  to  make 
verdicts  to  deter  others  from  flagrant  violations  of  social  duty. 
And  the  same  court  hold  that  the  wealth  of  the  defendant  is  a 
proper  circumstance  to  be  weighed  by  the  jury,  because  a  thousand 
dollars  may  be  a  less  punishment  to  one  man  than  a  hundred  dollars 
to  another.  In  one  case  the  same  court  sustained  a  verdict  which 
in  terms  assessed  the  actual  damages  at  $100,  and  the  exemplary 
damages  at  91000.  The  court  held  it  was  a  good  verdict  for 
81100 :  Pendleton  v.  Davisy  1  Jones  (N.  C.)  98 ;  McAulay  v. 
Birkhead,  13  Iredell  28 ;  Gilreath  v.  Allen,  10  Id.  67. 

In  fact,  Professor  Greenleaf  is  himself  an  authority  for  the 
doctrine  of  exemplary  damages.  Speaking  of  the  action  for 
assault  and  battery,  he  says  the  jury  are  not  confined  to  the 
mere  corporal  injury,  but  may  consider  the  malice  of  the  defend- 
ant, the  insulting  character  of  his  conduct,  the  rank  in  life  of  the 
several  parties,  and  all  the  circumstances  of  the  outrage,  and 
thereupon  award  such  exemplary  damages  as  the  circumstances 
may  in  their  judgment  require :  2  Greenl.  on  Ev.  §  89. 

But  if  the  great  weight  of  Professor  Greenleaf  s  authority  were 
to  be  regarded  as  opposed  to  the  doctrine,  we  have,  on  the  other 
hand,  the  great  weight  of  Chancellor  Kent's  opinion  in  favor  of 
it.  He  says,  surely  this  is  the  true  and  salutary  doctrine.  And 
after  reviewing  the  English  cases,  he  continues  by  saying  it  cannot 
be  necessary  to  multiply  instances  of  its  application ;  that  it  is 
too  well  settled  in  practice,  and  too  valuable  in  principle  to  be 
called  in  question :  Tillotaon  v.  Cheetham,  3  Johns.  66,  64. 

This  brief  review  of  the  doctrine  of  exemplary  damages  is  not 
80  much  for  the  purpose  of  establishing  its  existence,  as  to  correct 
the  erroneous  impression  which  some  members  of  the  legal  pro- 
fession still  seem  to  entertain,  that  it  is  a  modern  invention,  not 
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sanctioned  by  the  rules  of  the  common  law.  We  think  every 
candid-minded  person  must  admit  that  it  is  no  new  doctrine ;  that 
its  existence  as  a  fundamental  rule  of  the  common  law  has  been 
recognised  in  England  for  more  than  a  century ;  that  it  has  been 
there  stringently  enforced  under  circumstances  which  would  not 
have  allowed  it  to  pass  unchallenged,  if  any  pretext  could  have 
been  found  for  doubting  its  validity ;  and  that  in  this  country, 
notwithstanding  an  early  and  vigorous  opposition,  it  has  steadily 
progressed,  and  that  the  decisions  of  the  courts  are  now  nearly 
unanimous  in  its  favor.  It  was  sanctioned  in  this  state,  after  a 
careful  and  full  review  of  the  authorities,  in  Pike  v.  Dilling^  48 
Me.  539,  and  cannot  now  be  regarded  as  an  open  question. 

But  it  is  said  that  if  the  doctrine  of  exemplary  damages  must 
be  regarded  as  established  in  suits  against  natural  persons  for 
their  own  wilful  and  malicious  torts,  it  ought  not  to  be  applied  to 
corporations  for  the  torts  of  their  servants,  especially  where  the 
tort  is  committed  by  a  servant  of  so  low  a  grade  as  a  brakeman 
on  a  railway  train,  and  the  tortious  act  was  not  directly  nor 
impliedly  authorized  nor  ratified  by  the  corporation ;  and  several 
cases  are  cited  by  the  defendants'  counsel,  in  which  the  courts 
seem  to  have  taken  this  view  of  the  law ;  but  we  have  carefully 
examined  these  cases,  and  in  none  of  them  was  there  any  evidence 
that  the  servant  acted  wantonly  or  maliciously ;  they  were  simply 
cases  of  mistaken  duty ;  and  what  these  same  courts  would  have 
done  if  a  case  of  such  gross  and  outrageous  insult  had  been  before 
them,  as  is  now  before  us,  it  is  impossible  to  say ;  and  long  expe- 
rience has  shown  that  nothing  is  more  dangerous  than  to  rely 
upon  the  abstract  reasoning  of  courts,  when  the  cases  before  them 
did  not  call  for  the  application  of  the  doctrines  T^hich  their 
reasoning  is  intended  to  establish. 

We  have  given  to  this  objection  much  consideration,  as  it  was 
our  duty  to  do,  for  the  presiding  judge  declined  to  instruct  the 
jury  that  if  the  acts  and  words  of  the  defendants'  servant  were 
not  directly  nor  impliedly  authorized  nor  ratified  by  the  defend- 
ants, the  plaintiff  could  not  recover  exemplary  damages.  We 
confess  that  it  seems  to  us  that  there  is  no  class  of  cases  where 
the  doctrine  of  exemplary  damages  can  be  more  beneficially 
applied  than  to  railroad  corporations  in  their  capacity  of  common 
carriers  of  passengers ;  and  it  might  as  well  not  be  applied  to 
them  at  all  as  to  limit  its  application  to  cases  where  the  servant 
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is  directly  or  impliedly  commanded  by  the  corporation  to  maltreat 
and  insult  a  passenger,  or  to  cases  where  such  an  act  is  directly 
or  impliedly  ratified ;  for  no  such  cases  will  ever  occur.    A  corpo- 
ration is  an  imaginary  being.     It  has  no  mind  but  the  mind  of  its 
servants ;  it  has  no  voice  but  the  voice  of  its  servants ;  and  it  has 
no  hands  with  which  to  act  but  the  hands  of  its  servants.    All  its 
schemes  of  mischief,  as  well  as  its  schemes  of  public  enterprise, 
are  conceived  by  human  minds  and  executed  by  human  hands ; 
and  these  minds  and  hands  are  its  servants'  minds  and  hands. 
All  attempt,  therefore,  to  distinguish  between  the  guilt  of  the 
servant  and  the  guilt  of  the  corporation;  or  the  malice  of  the 
servant  and  the  malice  of  the  corporation ;  or  the  punishment  of 
the  servant  and  the  punishment  of  the  corporation,  is  sheer  non- 
sense, and  only  tends  to  confuse  the  mind  and  confound  the  judg- 
ment.   Neither  guilt,  malice,  nor  suffering  is  predicable  of  this 
ideal  existence  called  a  corporation.     And  yet  under  cover  of  its 
name  and  authority  there  is  in  fact  as  much  wickedness,  and  as 
much  that  is  deserving  of  punishment,  as  can  be  found  anywhere 
else.    And  since  these  ideal  existences   can  neither  be  hung, 
imprisoned,  whipped,  or  put  in  the  stocks, — since  in  fact  no  cor- 
rective influence  can  be  brought  to  bear  upon  them  except  that 
of  pecuniary  loss, — it  does  seem  to  us  that  the  doctrine  of  exem- 
plary damages  is  more  beneficial  in  its  application  to  them  than 
in  its  application  to  natural  persons.     If  those  who  are  in  the 
habit  of  thinking  that  it  is  a  terrible  hardship  to  punish  an  inno- 
cent corporation  for  the  wickedness  of  its  agents  and  servants, 
will  for  a  moment  reflect  upon  the  absurdity  of  their  own  thoughts, 
their  anxiety  will  be  cured.     Careful  engineers  can  be  selected 
who  will  not   run   their   trains  into   open   draws;   and  careful 
baggage-men    can  be  secured   who  will  not  handle  and  smash 
trunks  and  band-boxes  as  is  now  the  universal  custom ;  and  con- 
ductors and  brakemen  can  be  had  who  will  not  assault  and  insult 
passengers ;  and  if  the  courts  will  only  let  the  verdicts  of  upright 
and  intelligent  juries  alone,  and  let  the  doctrine  of  exemplary 
damages  have  its  legitimate  influence,  we  predict  these  great  and 
growing  evils  will  be  very  much  lessened,  if  not  entirely  cured. 
There  is  but  one  vulnerable  point  about  these  ideal  existences 
called  corporations ;  and  that  is,  the  pocket  of  the  moneyed  power 
that  is  concealed  behind  them ;  and  if  that  is  reached  they  will 
wince.     When  it  is  thoroughly  understood  that  it  is  not  profitable 
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to  employ  careless  and  indifferent  agents,  or  reckless  and  insolent 
servants,  better  men  will  take  their  places,  and  not  before. 

It  is  our  judgment,  therefore,  that  actions  against  corporations, 
for  the  wilful  and  malicious  acts  of  their  agents  and  servants  in 
executing  the  business  of  the  corporation,  should  not  form  excep- 
tions to  the  rule  allowing  exemplary  damages.  On  the  contrary, 
we  think  this  is  the  very  class  of  cases,  of  all  others,  where  it  will 
do  the  most  good,  and  where  it  is  most  needed.  And  in  this 
conclusion  we  are  sustained  by  several  of  the  ablest  courts  in  the 
country. 

In  a  case  in  Mississippi  the  plaintiff  was  carried  four  hundred 
yards  beyond  the  station  where  he  had  told  the  conductor  he 
wished  to  stop ;  and  he  requested  the  conductor  to  run  the  train 
back,  but  the  conductor  refused,  and  told  the  plaintiff  to  get  off 
the  train  or  he  would  carry  him  to  the  next  station.  The  plaintiff 
"^got  off  and  walked  back,  carrying  his  valise  in  his  hand.  The 
plaintiff  testified  that  the  conductor's  manner  toward  him  was 
insolent,  and  the  defendants  having  refused  to  discharge  him,  the 
jury  returned  a  verdict  for  $4500,  and  the  court  refused  to  set  it 
aside.  They  said  the  right  of  the  jury  to  protect  the  public  by 
punitive  damages,  and  thus  prevent  these  great  public  blessings 
from  being  converted  into  the  most  dangerous  nuisances,  was 
conclusively  settled ;  and  they  hoped  the  verdict  would  have  a 
salutary  influence  upon  their  future  management:  Railroad  v. 
ITurst,  36  Miss.  660. 

In  New  Hampshire,  in  an  action  against  this  identical  road, 
where,  through  gross  carelessness,  there  was  a  collision  of  the 
passenger  train  with  a  freight  train,  and  the  plaintiff  was  thereby 
injured,  the  judge  at  Nisi  Prius  instructed  the  jury  that  it  was  a 
proper  case  for  exemplary  damages ;  and  the  full  court  sustained 
the  ruling,  saying  it  was  a  subject  in  which  all  the  travelling 
public  were  deeply  interested;  that  railroads  had  practically 
monopolized  the  transportation  of  passengers  on  all  the  principal 
lines  of  travel,  and  there  ought  to  be  no  lax  administration  of  the 
law  in  such  cases ;  and  that  it  would  be  difficult  to  suggest  a  case 
more  loudly  calling  for  an  exemplary  verdict.  [If  mere  careless- 
ness, however  gross,  calls  loudly  for  an  exemplary  verdict,  what 
shall  be  said  of  an  injury  that  is  wilful  and  grossly  insulting  ?] 
Hopkins  V.  At.  ^  St.  Lawrence  Railroad^  36  N.  Ilamp.  9. 

Judge  Redfield,  in  his  very  able  and  useful  work  on  railways, 
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expresses  the  opinion  that  there  is  quite  as  much  necessity  for 
holding  these  companies  liable  to  exemplary  damages  as  their 
agents.  He  says  it  is  difficult  to  perceive  Tfhy  a  passenger,  who 
suffers  indignity  and  insult  from  the  conductor  of  a  train,  should 
be  compelled  to  show  an  actual  ratification  of  the  act,  in  order  to 
subject  the  company  to  exemplary  damages :  2  Redfield  on  Rail- 
ways 231,  note.  But  if  such  a  ratification  is  necessary,  he  thinks 
the  corporation,  which  is  a  mere  legal  entity,  inappreciable  to 
sense,  should  be  regarded  as  always  present  in  the  person  of  its 
servant,  and  as  directing  and  ratifying  the  servant's  acts  within 
the  scope  of  his  employment,  and  thus  be  made  responsible  for 
his  wilful  misconduct :  1  Redfield  on  Railways  515  et  seq. 

And  in  a  recent  case  in  Maryland  (published  since  this  case  has 
been  pending  before  the  law  court),  a  case  in  all  respects  very 
similar  to  the  one  we  are  now  considering,  the  presiding  judge 
was  requested  to  instruct  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  vindictive  or  punitive  damages  from  the 
defendants,  unless  they  expressly  or  impliedly  participated  in 
the  tortious  act,  authorizing  it  before  or  approving  it  after  it  was 
committed ;  but  the  presiding  justice  refused  so  to  instruct  the 
jury,  and  the  full  court  held  that  the  request  was  properly 
rejected;  that  it  was  settled  that  where  the  injury  for  which 
compensation  in  damages  is  sought  is  accompanied  by  force  or 
malice,  the  injured  party  is  entitled  to  recover  exemplary  damages: 
BaHroad  v.  Blocker,  27  Md.  277. 

Bat  the  defendants  say  that  the  damages  awarded  by  the  jury 
are  excessive,  and  they  move  to  have  the  verdict  set  aside  and  a 
new  trial  granted  for  that  reason.     That  the  verdict  in  this  case 
is  highly  punitive,  and  was  so  designed  by  the  jury,  cannot  be 
doubted;  but  by  whose  judgment  is  it  to  be  measured  to  deter- 
mine whether  or  not  it  is  excessive?     What  standard  shall  be 
used  ?     It  is  a  case  of  wanton  insult  and  injury  to  the  plaintiff's 
character  and  feelings  of  self-respect,  and  the  damages  can  be 
measured  by  no  property  standard.     It  is  a  case  where  the  judg- 
ment will  be  very  much  influenced  by  the  estimation  in  which 
character,  self-respect,  and  freedom  from  insult  are  held.     To 
those  who  set  a  very  low  value  on  character,  and  think  that  pride 
and  self-respect  exist  only  to  become  objects  of  ridicule  and  sport, 
the  damages  will  undoubtedly  be  considered  excessive.     It  would 
not  be  strange  if  some  such  persons,  measuring  the  sensibilities 
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df  others  by  their  own  low  standard,  should  view  this  verdict  with 
envy,  and  regret  that  somebody  will  not  assault  and  insult  them, 
if  such  is  to  be  the  standard  of  compensation.  While  others  who 
feel  that  character  and  self-respect  are  above  all  price,  more 
valuable  than  life  itself  even,  will  regard  the  verdict  as  none  too 
large.  We  repeat,  therefore,  that  it  is  a  case  where  men's  judg- 
ments will  be  likely  to  differ.  And  suppose  the  court  is  of  opinion 
that  Jthe  damages  in  this  case  are  greater,  much  greater  even, 
than  they  would  have  awarded,  does  it  therefore  follow  that  the 
judgment  of  the  court  is  to  be  substituted  for  that  of  the  jury  ? 
By  no  means.  It  is  the  wisdom  of  the  law  to  suppose  that  the 
judgment  of  the  jury  is  more  likely  to  be  right  than  the  judgment 
of  the  court,  for  it  is  to  the  former  and  not  to  the  latter  that  the 
duty  of  estimating  damages  is  confided.  Unless  the  damages  are 
so  large  as  to  satisfy  the  court  that  the  verdict  was  not  the  result 
of  an  honest  exercise  of  judgment,  they  have  no  right  to  set  it 
aside. 

A  careful  examination  of  the  case  fails  to  satisfy  us  that  the 
jury  acted  dishonestly,  or  that  they  made  any  mistake  in  their 
application  of  the  doctrine  of  exemplary  damages.  We  have  no 
doubt  that  the  highly  punitive  character  of  their  verdict  is  owing 
to  the  fact  that,  after  Jackson's  misconduct  was  known  to  the 
defendants,  they  still  retained  him  in  their  service.  The  jury 
undoubtedly  felt  that  it  was  due  to  the  plaintiff,  and  due  to  every 
other  traveller  upon  that  road,  to  have  him  instantly  discharged  ; 
and  that  to  retain  him  in  his  place,  and  thus  shield  and  protect 
him  against  the  protestation  of  the  plaiatiff,  made  to  the  servant 
himself  at  the  time  of  the  assault,  that  he  would  lose  his  place, 
was  a  practical  ratification  and  approval  of  the  servant's  conduct, 
and  would  be  so  understood  by  him  and  by  every  other  servant 
on  the  road. 

And  when  we  consider  the  violent,  long-continued,  and  grossly 
insulting  character  of  the  assault ;  that  it  was  made  upon  a  person 
in  feeble  health,  and  was  accompanied  by  language  so  coarse, 
profane,  and  brutal ;  that  so  far  as  appears  it  was  wholly  unpro- 
voked ;  we  confess  we  are  amazed  at  the  conduct  of  the  defendants 
in  not  instantly  discharging  Jackson.  Thus  to  shield  and  protect 
him  in  his  insolence,  deeply  implicated  them  in  his  guilt.  It  was 
such  indifference  to  the  treatment  the  plaintiff  had  received,  such 
indifference  to  the  treatment  that  other  travellers  might  receive, 
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such  indifference  to  the  evil  influence  which  such  an  example 
would  have  upon  the  servants  of  this  and  other  lines  of  public 
travel,  that  we  are  not  prepared  to  say  the  jury  acted  unwisely 
in  making  their  verdict  highly  punitive.  We  cannot  help  feeling 
that  if  we  should  interfere  and  set  it  aside,  our  action  would  be 
most  unfortunate  and  detrimental  to  the  public  interests.  On  the 
contrary,  if  we  allow  it  to  stand,  we  cannot  doubt  that  its  influ- 
ence will  be  salutary.  It  will  be  an  impressive  lesson  to  these 
defendants,  and  to  the  managers  of  other  lines  of  public  travel, 
of  the  risk  they  incur  when  they  retain  in  their  service  servants 
known  to  be  reckless,  ill-mannered,  and  unfit  for  their  places. 
And  it  will  encourage  those  who  may  suffer  insult  and  violence  at 
the  hands  of  such  servants,  not  to  retaliate  or  attempt  to  become 
their  own  avengers,  as  is  too  often  done,  but  to  trust  to  the  law 
and  to  the  courts  of  justice,  for  the  redress  of  their  grievances. 
It  will  say  to  them,  be  patient  and  law-abiding,  and  your  redress 
shall  surely  come,  and  in  such  measure  as  will  not  add  insult  to 
your  previous  injury. 

On  the  whole,  we  cannot  doubt  that  it  is  best  for  all  concerned 
that  this  verdict  be  allowed  to  stand. 


The  foregoing  case  is  one  of  marked  ferrcd  to  in  the  opinion  of  Mr.  Justice 
interest,  on  account  of  the  rery  unosaal  Walton.  It  is  scarcely  possible  to  con- 
miscoDdnct  and  abase  of  the  plaintiff  by  ceive  that  any  jury,  or  court,  would  erer 
the  defeodants'  serrant.  We  conjecture  be  able  to  fix  upon  any  rule  of  damages 
that  no  similar  case  of  misconduct  on  in  actions  for  torts,  and  especially  for 
the  part  of  the  conductor  of  a  first  class  personal  injury  of  an  aggravated  and  in- 
psasenger  train  will  be  likely  to  occur  suiting  character,  without  having  more 
here ;  and  for  the  credit  of  the  country,  or  less  reference  to  the  circumstances  at- 
ve  trust  it  will  not  be  regarded  as  pre-  tending  the  transaction.  There  is  a  de- 
ncptuous  that  we  should  predict,  that  gree  of  pain  and  suffering,  to  a  person 
00  such  case  will  ever  again  occur  in  of  delicacy  and  sensitive  feelings,  where 
our  country.  But  as  cases  must  be  con-  an  injury  is  wantonly  and  brutally  in- 
stantly liable  to  arise  where  the  same  flicted,  which  it  is  impossible  to  separate 
principle  as  to  the  rule  of  damages  will  from  the  injury  itself;  which  is,  indeed, 
te  raised,  we  have  great  satisfaction  in  *  Part  of  it,  and  the  principal  part,  and 
t>eing  able  to  present  our  readers  with  which  thus  renders  it  indispensable  to 
vh&t  we  regard  as  a  very  thorough  and  measure  the  compensation  awarded  by 
sstisfsctory  exposition  of  the  law  of  the  way  of  damages  largely  by  it,  in  order 
qneition.  to  meet,  in  any  just  sense,  the  real  roe- 

We  should  scarcely  expect  to  be  able  rits  of  the  case.  We  believe  that  the 
to  afford  much  aid  toward  solving  the  most  plausible  argument  against  giving 
qnestioa,  in  addition  to  what  we  have  damages,  by  way  of  example,  or  pun- 
already  attempted  in  another  place,  re-  ishment,  has  arisen  more  from  the  terms 

you  XIX.— 3 
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used  in  expressing  such  claims,  than  the  parties,  mast  render  mercl  j  compen- 
from  any  innate  infirmity  in  the  claim  satorj  damages  for  the  personal  injury 
for  having  damages  awarded,  in  such  wholly  Inadequate  as  a  redress.  The 
cases,  somewhat  beyond  the  mere  pecu-  expense  of  counsel  fees,  which  it  is  well 
niary  loss  sustained  by  the  plaintiff,  settled  cannot  be  included  in  the  verdict, 
It  is  quite  conceivable  that  a  man  might,  and  of  personal  attention  to  the  suit, 
by  way  of  simple  assault  and  insult,  suf-  and  mental  anxiety  in  regard  to  it,  are 
fer  so  severely  as  to  have  it  become  the  generally  far  beyond  the  mere  pecuniary 
proximate  cause  of  death,  even  where  damage  to  the  person.  And  these,  al- 
his  person  or  property  was  not  really  de-  though  not  proper  elements  of  the  ver- 
teriorated  one  cent.  From  this  extreme  diet,  ought  not  to  be  wholly  overlooked, 
supposed  case,  there  will  be  found  a  AH  that  is  really  meant,  then,  by 
regular  gradation  till  we  come  into  the  exemplary  or  punitive  damages  is,  that 
class  of  torts  altogether  unintentional^  such  ample  and  adequate  redress  shall  be 
such  as  come  from  mistake,  or  accident,  awarded  the  plaintiff  as  to  admonish  all 
or  forgetfulnesfi,  or  negligence.  And  others,  tempted  to  commit  similar  out- 
in  all  these  cases  the  primary  basis  of  rages  upon  the  rights  of  others,  that  it 
awarding  damages  unquestionably  is  the  will  prove  an  expensive  experiment,  and 
actual  wrong  and  iiyury  perpetrated  by  probably  be  attendedwith  such  incidental 
the  defendant  upon  the  plaintiff.  The  punishment  as  to  deter  all  prudent  men 
manner  and  motive  of  the  defendant  are  from  its  undertaking.  The  effect  of  ver- 
essential  media  of  measuring  the  wrong  diets  in  such  cases  should  be  to  deter  of- 
and  injury  to  the  plaintiff.  It  is  impos-  fenders  from  repeating  their  offences, 
sible  to  measure  the  plaintiff's  damage  and  to  encourage  the  injured  party  to 
except  through  such  media.  The  same  seek  redress  in  that  form, 
thing  done  in  one  manner,  and  from  one  Tliere  is  no  fair  question  that  dam- 
motive,  is  indifferent  to  us,  so  that  we  ages  cannot  properly  be  awarded  one 
almost  forget  it  in  an  hour ;  and  when  man,  solely  upon  the  ground  of  punish- 
done  differently,  in  these  respects,  bo-  ing  another,  or  of  making  a  public  ex- 
comes  absolutely  intolerable,  bo  that  no  ample  of  his  case.  But  eytry  man 
amount  of  money  is  any  compensation  should  obtain  such  redress  in  courts  as 
whatever,  and  we  never  can  forget  and  will  not  tend  to  discourage  resort  to  such 
scarcely  forgive  it  to  our  dying  day.  remedy.  Whenever  the  verdicts  of 
So  that  juries,  in  giving  damages  en-  juries  in  cases  of  this  character  are  so 
tirely  beyond  the  actual  pecuniary  detri-  far  reduced  as  to  become  an  insult  in- 
ment  to  the  plaintiff,  will  not  be  required  stead  of  a  cure  for  the  wrong,  the  people 
to  have  any  referenoe  to  meting  out  will  take  the  matter  into  their  own  hands, 
punishment  to  the  defendant,  or  making  and  the  injured  party  and  his  friends 
the  case  an  example  to  others.  But,  no  will  seek  redress  in  the  court  of  Judge 
doubt,  even  these  considerations  will  Lynch. 

more  or  less  enter  into  verdicts  upon  The  administration  of  the  law  in  the 

cases  of  wanton  and  unprovoked  injuries,  regularly   constituted  tribunals   of  the 

The  verdict,  in  such  cases,  as  matter  of  country  should  be  so  conducted  as  **  to 

the  simplest  justice,   should  solve  all  become  a  terror  to  the  evil-doer,  and  a 

doubtful    questions    against  the    party  praise  to  them  that  do  well."    And  this 

solely  in  the  wrong.     There  will  always  cannot  be  accomplished,  in  cases  of  this 

be  considerations    connected  with  the  character,  by  merely  nominal  verdicts, 

remedy  for  personal  wrongs  by  suit  in  or  those  that  give  only  the  pecuniary 

court,  which,  if  divided  equally  between  loss  sustained  by  the  plaintiff,  which  is 
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nothing  more  than  dividing  the  expenses  railroad  company  to  recover  damages, 
of  the  suit  between  the  parties.  on  account  of  the  company's  agent  hav- 
The  following  notes  upon  some  re-  ing  conveyed  the  plaintiff  to  a  point  be- 
cent  decisions  upon  the  point  may  be  yond  the  place  of  his  destination,  and 
of  some  interest  to  the  profession,  al-  then  compelling  him  to  leave  the  cars, 
though  they  do  not,  we  confess,  throw  the  jury  are  authorized  to  allow  not  only 
much  light  upon  the  points  in  dispute.  just  compensation  for  the  injury,  but  to 
In  Lmiisville  and  Portland  Railroad  inflict  proper  punishment  on  the  defend- 
Co,  V.  Smith,  2  Dnvall  556,  a  horse-car  ants  for  their  disregard  of  public  duty ; 
v&s  apset  and  thrown  down  an  embank-  and  in  such  case  they  may  take  into  con- 
ment,  whereby  the  plaintiff,  a  passenger,  sidoration  the  pecuniary  circumstances 
was  severely  cut  and  bruised,  and  per-  ofthe  defendant  company  :  New  Orleans f 
manently  disabled.     There  was  evidence  |-c.,  Railroad  y.  Hurst^  36  Miss.  660. 
that  fast  driving  was  the  primary  cause  The  decision  in  this  case  is  certainly 
of  the  accident.    Hdd^  that  it  was  error  expressed  in  most  unfortunate  language. 
to  instruct  the  jury  that  they  might,  in  The  plaintiff  was  certainly  entitled  to  be 
their  discretion,  award  exemplary  dam-  fully  indemnified  against  all  loss,  direct 
sges.    It  seems  to  us,  if  there  was  evi-  and  incidental,  and  it  was  proper  for  the 
d^t  misconduct  on  the  part  of  the  driver,  jury  to  award  such  damages  as  might 
it  was  the  act  of  the  company,  and  the  operate  to  correct  the  indifference  of 
jury  should  have  given  exemplary  dam-  railway  employees  in  such  cases,  and  to 
ages,  such  as  would  be  likely  to  make  make  the  company  more  watchful  in  se- 
other  companies  watchful  in  employing  lecting  their  agents.  But  *' punishment" 
sober  and  prudent  drivers,  and  such  as  is  certainly  no  function  of  a  jury  in 
would  fully  compensate  the  plaintiff  for  civil  cases,  and  what  the  pecuniary  con- 
all  damages,  direct  and  incidental.  dition  of  the  defendant  has  to  do  with 
In  SmAhem  Railroad    Co,   v.  Ken-  the  verdict  in  such  a  case  is  more  than 
dridc^  40  Miss.  374,  it  was  held  that  a  we  can  conjecture.     The  company  is 
neglect  of  duty,   clearly  not  attended  hound  to  pay  the  sum  awarded,  and  if 
with  any  circumstances  of  insult,  or  ag-  rich  it  is  fortunate  for  both  parties,  and 
gravation  of  feelings,  or  injury  to  the  if  very  poor,  it  might  prove  unfortunate 
perMU  or  his  property,  or  of  bodily  or  for  both. 

mental  suffering,  would  not  justify  vin-  in  Heirn  v.  McCaughn,  32  Miss.  1,  an 

dictive  damages  ;    yet   if  there  be  any  action  against  a  common  carrier,  a  vio- 

endence  tending  to  show  such  circum-  lation  of  general  duty  to  the  public  was 

stances,  its  weight  and  force  rest  with  regarded  as  sufficient  to  determine  the 

the  jurj,   whose  verdict  in  awarding  character  of  the  action  as  one  founded 

damages  for  such  wrong  will  not  be  dis-  in  tort  and  not  in  contract,  and  to  author- 

tarbed.     And  the  court  held  as  error  a  ize  the  jury  to  award  exemplary  dam- 

eharge  that  "any  failare  to  discharge  ages. 

all  the  duties  imposed  by  the  nature  of  In  this  case  a  steamboat  company  had 

the  office  of  common  carrier  amounts  to  advertised  to  stop  at  a  certain  place,  on 

pross  and  wilful  misconduct,  for  which  certain  days,  for  freight  and  passengers. 

punitive  damages  may  be  given."  There  The  plaintiff,  acting  upon  this  notice, 

coald  be  no  question  of  the  entire  sound-  went  with  his  wife  to  the  appointed  place 

oess  of  this  decision,  inasmuch  as  the  de-  at  the  time  designated,  and  there  waited 

faoJt  might  bare,  and  probably  did  occur  for  the  boat  until  daybreak  next  mom- 

wkbout  anj  intentional  wrong.  ing,  but  the  boat  did  not  come,  whereby 

In  an  Bcdon  hy  a  passenger  against  a  the  trip  was  lost  to  the  plaintiff's  wife. 
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who  was  detained  there  for  seyeral  days  tent  of  what' the  plaintiff' or  his  wife 
thereafter.  It  was  necessary  for  the  might  have  earned  in  the  time  would 
parties  to  remain  on  the  wharf,  watching  surely  be  nothing  less  than  an  insult, 
for  the  boat  daring  the  night,  in  order  to  In  an  action  for  damages  by  a  pas- 
get  passage,  and  the  wharf  was  a  most  senger  on  a  steamboat  against  the  owner 
inclement  place  at  that  time ;  the  night  of  the  boat  for  injuries  received  by  the 
being  unusually  cold,  and  the  situation  explosion  of  a  boiler,  the  plaintiff  is  en- 
hard  for  the  plaintiff's  wife,  from  which  titled  to  recover  for  his  bodily  pain  and 
she  suffered  pain  and  incurred  injury,  suffering:  Swarthout  t.  The  New  Jersey 
The  jury  on  these  facts  awarded  exem-  Steamboat  Company^  46  Barb.  222. 
plary  damages,  and  the  Supreme  Court  There  can  be  no  doubt  of  the  correctness 
sustained  the  rerdict.  This  decision  of  the  rule  here  laid  down.  The  courts 
seems  to  have  been  substantially  correct,  all  agree  in  this. 
A  verdict  awarding  damages  to  the  ex-  I.  F.  B. 


United  States  Oircuit  Courts  District  of  Louisiana. 

THE  CITIZENS'  BANK  et  al.  r.  OBER  et  al. 
In  re  YORK  &  HOOVER,  BANKRUPTS. 

The  general  rule  in  the  computation  of  time  within  which  an  act  is  to  be  done 
is  to  exclude  the  first  day  and  include  the  last. 

This  is  the  rule  prescribed  by  the  Bankrupt  Act,  unless  the  last  day  happens  to 
fall  on  Sunday,  in  which  case  that  day  is  excluded  also.  In  all  other  cases  Sun- 
days are  counted  as  other  days. 

A  proceeding  in  bankruptcy  from  the  filing  of  the  petition  to  the  discharge  or 
refusal  to  discharge  the  bankrupt  is  a  single  case,  and  is  subject  to  appeal  or  writ 
of  error  as  such,  but  there  may  be  a  large  number  of  cases  or  questions  arising  in 
the  course  of  it,  and  these  may  be  the  subject  of  review  by  the  Circuit  Court  by 
writ  of  error  or  appeal  or  petition  to  review,  according  to  their  nature. 

If  the  matter  is  a  suit  at  law  or  in  equity,  or  a  dispute  by  the  assignee  of  a 
creditor's  claim  allowed,  or  a  claim  by  a  creditor  Wholly  or  in  part  rejected,  then 
it  must  be  brought  before  the  Circuit  Court  by  writ  of  error  or  appeal. 

But  all  other  cases  or  questions  arising  in  the  progress  of  a  case  in  bankruptcy 
fall  within  the  supervisory  jurisdiction  of  the  Circuit  Court,  and  must  be  brought 
before  it  by  bill  or  petition  to  review. 

The  settlement  of  the  status  of  a  creditor's  claim  as  to  priority  with  respect  to 
other  liens  is  not  the  allowance  or  rejection  of  the  claim  meant  by  sect.  8,  by  which 
an  appeal  is  given,  and  the  proper  mode  of  bringing  such  a  matter  before  the 
Circuit  Court  is  by  petition  to  review. 

An  assignee  made  a  sale  of  real  estate  of  the  bankrupt  at  which  certain  creditors 
purchased.  The  District  Court  confirmed  the  sale  against  the  exceptions  of  other 
creditors,  and  made  an  order  as  to  the  priority  of  certain  liens.  Held^  that  this 
was  a  proceeding  within  the  supervisory  power  of  the  Circuit  Court,  and  should 
be  brought  before  it  by  petition  to  review. 
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This  was  a  petition  of  review  of  certain  proceedings  in  bank- 
ruptcy in  the  District  Court  of  Louisiana.     Ober,  At  water  &  Co. 
claimed  first  mortgages  on  two  plantations  surrendered  by  the 
bankrupts,  York  &  Hoover.    They  obtained  an  order  for  the  sale 
of  them,  and  purchased  both  at  the  assignee's  sale.    They  applied 
for  a  rule  to  confirm  the  sale,  and  asked  that  the  proceeds  of  sale 
be  applied   to  the   extinguishment  of    their  mortgages.      The 
Citizens'  Bank  and  other  creditors  answered  the  rule,  and  alleged 
that  the  mortgage  of  Ober,  Atwater  &  Co.  on  one  of  the  planta- 
tions, had  been  extinguished,  and  on  the  other  it  was  only  second 
in  rank.    They  further  alleged  that  Ober,  Atwater  &  Co.  had 
influenced  a  competitor  not  to  bid  for  one  of  the  plantations,  and 
had  also  made  overtures  to  the  solicitor  of  the  assignee,  calculated 
to  give  them  an   unjust  preference  over   other   creditors  with 
respect  to  both.    The  District  Court  made  the  rule  absolute,  and 
the  Citizens'  Bank  appealed,  and  also  joined  the  other  creditors 
in  a  petition  of  review  to  the  Circuit  Court. 

Htfams  ^  Jone9^  and  Randolph,  Singleton  ^  Browne^  for  appel- 
lants, cited  Jvdd  v.  FuUon,  10  Barb.  117 ;  Snyder  v.  Warren^  2 
Cowen  518 ;  6  Id.  605 ;  Broom's  Legal  Maxims  22 ;  Wathen  v. 
Beaumont,  11  East  271 ;  Story  v.  BllioUy  8  Cowen  28 ;  McGHll 
V.  The  Bank  of  U.  S.,  12  Wheat.  511 ;  2  Hill  375 ;  Long  v. 
Eugheiy  1  Duvall  (Ky.  Rep.)  387 ;  Fowler  v.  Smith,  1  Rob.  448 ; 
J(me9  V.  Boyle,  14  La.  268 ;  Q-orham  v.  De  Armas,  7  Martin 
359;  i^ie  v.  Boyk,  9  La.  Ann.  371. 

B.  ^  H.  Marty  for  appellees. 

• 

Woods,  J. — York  and  Hoover  having  been  declared  bankrupts 

by  the  adjudication  of  the  District  Court,  E.  E.  Norton,  their 

assignee,  by  H.  D.  Stone,  his  solicitor,  filed  a  petition  in  said 

District  Court,  sitting  as  a  Court  of  Bankruptcy,  praying  for  an 

order  to  sell  two  plantations,  the  property  of  bankrupts.     An 

order  of  sale  was  obtained,  and  under  it  a  sale  of  the  plantations, 

called  respectively  "  White  Hall"  and  "  Home,"  was  made  on  the 

J6(i  February  1869,  and  Ober,  one  of  the  creditors,  became  the 

pnrchaser  thereof-   On  the  —  day  of  February  1869  C.  H.  Slocomb, 

one  of  the  creditors  of  York  &  Hoover,  filed  his  petition  in  the 

District  Court,  setting  forth  the  fact  of  the  sale  to  Ober,  that  no 

deed  had   at  the  time  of  filing  his  petition,  been  made  by  Norton, 
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the  assignee,  to  Ober,  charging  that  the  sale  was  fraudulent,  and 
therefore  illegal  and  void,  and  praying,  on  behalf  of  ^imself  and 
other  creditors  of  York  &  Hoover,  that  Ober,  Norton,  the 
assignee,  and  others,  show  cause  why  the  sale  should  not  be  set 
aside. 

According  to  the  prayer  of  this  petition,  an  order  was  made  as 
prayed  for,  and  the  parties  named  were  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted. 

The  minutes  of  the  District  Court  of  the  date  of  March  19th 
1869  show  the  following  entry :  No.  608.  Matter  of  York  & 
Hoover.  On  motion  of  H.  D.  Stone,  attorney  of  E.  E.  Norton, 
and  upon  showing  to  the  court  that  a  sale  was  made  of  two  plan- 
tations surrendered  herein,  namely,  the  "Home**  and  "White 
Hair*  plantations,  situated  in  the  parish  of  Concordia  (here  fol- 
lows a  description  of  the  two  plantations),  on  the  16th  of  February 
1869,  and  upon  further  showing  to  the  court  that  the  following- 
named  parties  appear  to  have  had  mortgages,  privileges,  claims, 
and  liens  upon  said  plantations  (here  follow  the  names  of  some 
fifty  creditors),  it  is  ordered  that  the  parties  above  named,  and 
the  bankrupts,  and  all  persons  interested  herein,  show  cause,  on 
the  1st  day  of  May  1869,  at  11  o'clock  A.  M.,  why  said  sale  should 
not  be  confirmed,  and  at  the  same  time  the  priority  and  rank  of 
said  mortgages,  privileges,  liens,  and  claims  be  fixed  and  adjudi- 
cated ;  that,  as  so  adjudicated,  the  same  be  directed  to  be  paid ; 
that  notice  thereof  be  given  by  publication  in  the  New  Orleans 
Republican  for  three  days,  the  last  publication  to  be  at  least  ten 
days  before  such  hearing. 

After  this  order  to  show  cause  was  made  by  the  court,  but  pre- 
cisely when,  we  are  unable  to  ascertain  from  the  papers  submitted 
to  us,  the  Citizens'  Bank  of  Louisiana,  and  a  large  number  of 
other  creditors  of  Y^ork  &  Hoover,  filed  an  exception  to  the 
rule,  in  which  they  set  out  various  grounds  why  the  sale  should 
not  be  confirmed,  and  conclude  by  praying  that  the  application 
of  the  assignee  for  the  confirmation  of  the  sale  be  refused  and 
rejected,  and  that  said  sale  be  set  aside  and  annulled. 

On  the  day  fixed  for  the  hearing  of  the  rule,  the  matter  of  the 
rule  and  exception  thereto  were  referred  by  the  District  Court, 
sitting  in  bankruptcy,  to  a  commissioner  to  ascertain  and  report 
upon  the  validity  of  the  sale  and  the  priority  of  the  claims ;  and 
subsequently  said  commissioner  reported  that  there  was  no  fraud 
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or  collusion  in  making  the  sale,  and  that  certain  mortgages  held 
1)7  Ober,  Atwater  &  Co.  on  said  White  Hall  and  Home  planta- 
tions were  the  first  and  best  liens  on  those  places  respectivelj, 
and  that  the  amount  due  on  them  was  more  than  the  proceeds 
of  the  sale. 

Thereupon  it  was  ordered  by  the  court,  on  motion,  that  the 
report  of  the  commissioner,  if  not  opposed  within  three  days,  be 
approved  and  homologated. 

Exceptions  were  filed  to  the  report  of  the  commissioner,  and 
afterwards,  to  wit,  on  11th  January  1870,  the  District  Court  con- 
firmed the  sale,  but  reserved  the  question  of  priority  of  mortgages 
and  liens  for  further  argument. 

On  the  81st  of  March  1870,  the  District  Court  declared  that 
the  mortgi^es  of  Ober,  Atwater  k  Co.  were  the  first  lien  on  said 
plantations  and  on  the  proceeds  of  the  sale  thereof,  and  directed 
them  to  be  paid  in  preference  to  any  of  the  other  mortgages  set 
up  in  the  opposition  of  the  creditors  of  York  &  Hoover,  and 
directed  the  money  arising  from  the  sale  to  be  paid  to  Ober,  At- 
vater  k  Co. 

On  the  5th  of  April  1870,  an  application  was  made  for  a  re- 
bearing  on  the  matters  embraced  in  the  decision  of  the  court,  and 
on  the  27th  of  April  a  rehearing  was  refused. 

The  Citizens'  Bank  and  other  creditors  of  York  &  Hoover,  on 
the  9th  of  May,  took  an  appeal  from  the  order  of  the  court  of 
March  Slst,  which  in  efiect  dated  from  the  refusal  for  rehearing 
on  the  27th  of  April.  And  on  the  said  9th  of  May  said  Citizens' 
Bank  and  other  creditors  filed  in  this  court  a  petition,  invoking 
the  supervisory  jurisdiction  of  this  court,  under  the  2d  section 
of  the  Bankrupt  Act,  and  praying  that  the  orders  and  decrees 
of  the  District  Court  above  recited  be  set  aside,  the  sale  of  said 
plantations  declared  null  and  void,  and  the  same  ordered  to  be 
resold,  and  that  their  mortgages  be  decreed  to  have  priority. 

The  case  has  been  heard  upon  two  questions : — 

1.  Whether  the  appeal  was  taken  within  the  time  limited  by 
lav;  and, 

2.  Whether  the  case  presented  by  the  petition  of  the  Citizens* 
Bank  and  others  was  a  case  for  the  supervisory  jurisdiction  of 
Ac  court,  and  whether  the  court  has  jurisdiction  thereof. 

1.  As  intimated  during  the  argument,  we  are  of  opinion,  that  if 
this  were  a  proper  case  for  appeal,  the  appeal  was  taken  too  late ; 
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if  Sundays  are  counted,  the  delay  of  ten  days  allowed  for  the 
appeal  had  expired  before  the  appeal  was  taken :  unless  Sundays 
are  expressly  excepted  in  the  statute,  they  are  to  be  counted ;  the 
language  of  the  8th  section  of  the  Bankrupt  Act  is,  ''  no  appeal 
shall  be  allowed  from  the  District  to  the  Circuit  Court,  unless  it 
lis  claimed  and  notice  thereof  given  to  the  clerk,  &c.,  &c.,  within 
ten  days  after  the  entry  of  the  decree  or  decision  appealed  from." 
The  rule  for  computing  the  number  of  days  within  which  an 
appeal  is  allowed,  is  expressly  declared  by  the  48th  section  of  the 
Bankrupt  Act,  as  follows :  ^'  In  all  cases  in  which  any  particular 
number  of  days  is  prescribed  by  this  act,  &c.,  &c.,  for  the  doing 
of  any  act,  the  same  shall  be  reckoned  in  the  absence  of  any 
expression  to  the  contrary,  exclusive  of  the  first  and  inclusive 
of  the  last  day,  unless  the  last  day  shall  fall  on  Sunday,  in  which 
case  the  time  shall  be  reckoned  exclusive  of  that  day  also.''  The 
fair  and,  as  it  seems  to  us,  unavoidable  inference  is,  that  where 
Sunday  is  not  the  last  day,  it  is  not  to  be  excluded.  Applying 
this  rule,  and  excluding  the  27th  of  April,  the  day  on  which  the 
decision  was  signed,  the  delay  for  appeal  in  this  case  expired  with 
the  7th  of  May ;  the  appeal  not  having  been  taken  till  the  9th,  it 
was  two  days  too  late. 

2.  The  other  question  presented  is,  whether  this  is  a  proper 
case  for  the  supervisory  jurisdiction  of  the  court. 

By  the  2d  section  of  the  Bankrupt  Act  it  is  provided  that  the 
Circuit  Courts,  in  the  districts  where  proceedings  in  bankruptcy 
are  pending,  shall  have  a  general  superintendence  and  jurisdic- 
tion of  all  cases  and  questions  arising  under  this  act ;  and,  except 
where  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  deter- 
mine the  case  as  a  court  of  equity. 

"  The  only  construction  which  gives  due  eflFect  to  all  parts  of 
this  section  is  that  which,  on  the  one  hand,  excludes  from  the 
category  of  general  superintendence  and  jurisdiction  of  the  Circuit 
Court,  the  appellate  jurisdiction  defined  by  the  8th  section ;  and 
on  the  other,  brings  within  that  category  all  decisions  of  the 
District  Court  or  district  judge  at  Chambers,  which  cannot  be 
reviewed  upon  appeal  or  writ  of  error  under  the  provisions  of  that 
section  :*'  Chase,  C.  J.,  In  re  Alexander,  8  Am.  Law  Reg.  423. 

By  the  8th  section  of  the  act  it  is  provided  that  appeals  may  be 
taken  from  the  District  to  the  Circuit  Courts  in  all  cases  in  equity, 
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and  writs  of  error  may  be  allowed  to  the  said  Circuit  Courts  from 
said  District  Courts,  in  oases  at  law  under  the  jurisdiction 
created  by  the  Bankrupt  Act,  when  the  debt  or  damages  claimed 
amount  to  more  than  8500;  and  any  supposed  creditor  whose 
claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dissatis- 
fied with  the  allowance  of  a  claim,  may  appeal.  Now,  according 
to  the  decision  of  Chief  Justice  Chase,  just  quoted,  unless  this 
case  falls  under  one  of  the  classes  provided  for  in  this  section,  it 
is  a  proper  case  for  the  supervisory  jurisdiction  of  the  court. 

1.  It  is  not  the  case  of  an  assignee  who  is  dissatisfied  with  the 
allowance  of  a  claim. 

2.  It  is  not  the  case  of  a  supposed  creditor,  whose  claim  has 
been  wholly  or  in  part  rejected.  The  claims  of  these  petitioning 
creditors,  so  far  as  the  record  shows,  have  all  been  allowed  in 
fall  It  is  true,  the  court  has  decided  that  their  claims  arc  not 
entitled  to  priority,  and  that  other  creditors  are,  but  this  is  not  a 
rejection  of  their  claims.  A  creditor's  claim  is  the  debt  due  from 
the  bankrupt  to  him,  and  the  question  of  priority  of  payment  is 
one  totally  distinct  from  the  claim  or  debt.  We  think  this  is 
clear  from  the  1st  section  of  the  act  which  extends  the  juris- 
diction of  the  court  a.  to  all  cases  and  controversies  between  the 
bankrupt  and  any  creditor  who  shall  claim  any  debt  or  demand 
nnder  the  bankruptcy ;  (.  the  collection  of  the  assets ;  c,  the 
ascertainment  and  liquidation  of  liens,  &c. ;  d.  the  adjustment 
of  the  various  priorities  and  conflicting  interests  of  all  parties. 
Here  is  an  evident  distinction  made  between  the  claim  of  a 
debt  or  demand  against  the  bankrupt  and  priority  as  to  other 
creditors.  A  claim  of  priority  is  not  a  claim  asserted  against 
the  bankrupt,  but  a  right  asserted  against  other  creditors. 

3.  That  the  matter  decided  by  the  District  Court  on  March 
31st  is  not  a  case  at  law  in  which  a  writ  of  error  would  lie ;  this 
is  dear  and  is  not  disputed. 

4.  It  remains  then  to  consider  whether  it  was  a  case  in  equity 
in  which  an  appeal  might  be  taken.  The  phrase  case  in  equity, 
in  the  8th  section,  in  our  view,  means  a  suit  in  equity. 

It  would  seem  hardly  necessary  to  cite  authority  to  show  what 
3  case  or  suit  in  equity  is.     Blackstone  says :  ^^  The  first  com- 
mencement of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
Lord  Chancellor,  in  the  style  of  a  petition,  humbly  complaining, 
sboweth  to  your  lordship,  your  orator,"  kc.   This  is  in  the  nature 
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of  a  declaration  at  common  law,  or  a  libel  and  allegation  in  the 
spiritual  courts,  setting  forth  the  circumstances  of  the  case  at 
length,  and  for  that  your  orator  is  wholly  without  remedy  at  the 
common  law ;  relief  is  therefore  prayed  at  the  chancellor's  hands, 
and  also  process  of  subpoena  against  the  defendant  to  compel  him 
to  answer,  under  oath,  all  the  matter  charged  in  the  bill.  The 
bill  must  call  all  the  necessary  parties,  however  remotely  con- 
cerned in  interest,  before  the  court — must  be  signed  by  counsel. 

The  7th  Equity  Rule,  as  prescribed  by  the  Supreme  Court  of 
the  United  States,  provides  that  the  process  by  subpoena  shall  con- 
stitute the  proper  mesne  process  in  all  suits  in  equity  to  require 
the  defendant  to  appear  and  answer  the  exigency  of  the  bill. 
Rule  12  provides  that  whenever  a  bill  is  filed  the  clerk  shall  issue 
process  of  subpoena  thereon,  which  shall  be  returnable  into  the 
clerk's  oflSce  the  next  rule-day,  or  the  next  rule-day  but  one  at 
the  election  of  the  plaintiflF,  occurring  after  twenty  days  from  the 
issuing  thereof. 

It  is  further  provided  in  the  equity  rules  that  the  appearance- 
day  shall  be  the  rule-day  to  which  the  subpoena  is  made  return- 
able, provided  the  defendant  has  been  served  with  process  twenty 
days  before  that  day ;  otherwise  his  appearance-day  shall  be  the 
next  rule-day  succeeding  the  rule-day  when  the  process  is  return- 
able. And  it  is  made  the  duty  of  defendant  to  file  his  plea, 
answer,  or  demurrer  to  the  bill  on  the  rule^ay  next  succeeding 
his  appearance.  From  what  has  preceded,  it  will  be  seen  what  is 
a  case  in  equity,  how  it  is  instituted,  and  how  the  parties  are 
brought  into  court,  and  when  they  are  required  to  answer. 

If  we  decide  that  the  case  before  the  court  is  not  one  for  its 
revisory  jurisdiction,  we  in  eflFect  decide  that  the  matter  which 
was  passed  on  by  the  District  Court  on  March  Slst,  was  a  case 
In  equity.  In  other  words,  that  a  mere  motion  entered  on  the 
minutes  of  the  court,  not  verified  by  aflSdavit,  without  a  prayer 
for  relief,  without  a  prayer  for  process,  is  a  bill  in  equity ;  that  a 
notice  published  three  times  in  a  newspaper  is  service  of  process, 
and  brings  parties  into  court  as  if  served  with  a  subpoena  in 
chancery,  and  that  a  decree  rendered  upon  such  rule,  where  only 
a  portion  of  the  parties  referred  to  in  the  rule  make  any  appear- 
ance whatever,  where  only  a  part  of  them  file  any  response  to  the 
motion,  and  that  in  the  way  of  an  exception  and  not  sworn  to, 
where  no  decrees  pro  confesso  are  taken  against  those  who  do  not 
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appear,  is  a  final  decree  in  a  case  in  equity,  from  which,  under 
the  Judiciary  Act,  an  appeal  lies  to  the  Circuit  Court ;  the  mere 
statement  of  the  proposition  is  its  own  refutation.  Kor  do  we 
think  the  case  made  hy  the  petition  of  Slocomb,  even  if  it  was 
held  to  give  character  to  the  proceeding  and  decision  which 
petitioning  creditors  seek  to  review,  is  any  more  of  a  case  in 
equity  than  the  motion  of  the  assignee  Norton  by  his  solicitor 
Stone.  There  is  scarcely  anything  in  the  petition  which  assimi- 
lates it  to  a  bill  in  equity.  It  is  in  fact  nothing  more  than  a 
motion  in  writing.  It  simply  prays  that  said  Ober,  the  said 
assignee,  and  said  Girardy  &  Co.,  show  cause  on  a  certain  day 
why  the  said  sales  should  not  be  set  aside  as  void,  and  until  the 
hearing,  that  the  parties  named  be  enjoined  from  taking  any  steps 
towards  perfecting  said  sales.  Only  three  or  four  of  the  persons 
interested  iu  the  question  are  named  in  the  petition — the  great 
mass  of  them  are  left  out  entirely :  no  prayer  of  process,  no  de- 
mand for  answers  under  oath,  no  service  of  process,  and  in  fact 
scarcely  any  of  the  common  incidents  of  a  bill  in  equity  are  to 
be  found  in  the  petition.  To  call  it  a  bill  in  equity,  or  the  pro- 
ceeding a  case  in  equity,  it  seems  to  us,  is  an  entire  misapprehen- 
sion of  the  meaning  of  the  term. 

But  it  is  insisted  that  the  setting  aside  a  sale  for  fraud,  and 
determining  the  priorities  of  liens,  are  matters  of  purely  equitable 
cognisance,  and,  therefore,  the  proceeding  sought  to  be  reviewed 
is  a  case  in  equity  from  which  appeal  lies. 

Courts  of  law  frequently  pass  upon  questions  purely  equitable, 
on  motion  or  rule,  but  the  nature  of  the  question  has  never  been 
held  to  make  such  motion  or  rule  a  case  in  equity.  It  is  a  very 
common  practice  for  courts,  on  motion,  to  set  aside  sales  made  by 
a  sheriff  on  execution,  on  account  of  some  fraud  or  unfairness  on 
the  part  of  the  sheriff  or  purchaser ;  yet,  he  would  be  a  bold  man 
who  would  insist  that  such  a  motion  was  a  case  in  equity.  When 
money  is  brought  into  court,  the  proceeds  of  a  sale  on  execution, 
courts  of  law  do  not  hesitate,  on  motion,  to  direct  how  the  money 
shall  be  distributed,  assuming  to  pass  upon  the  priorities  of  claim- 
ants to  the  fund ;  yet  it  has  never  been  supposed  that  by  so  doing 
they  were  rendering  a  decree  in  chancery,  or  that  the  motion  to 
distribute  the  fund  according  to  the  rights  of  the  parties  made  a 
case  in  equity.  These  two  things — passing  upon  the  validity  of  a 
sale,  and  directing  the  distribution  of  the  fund  arising  therefrom, 
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on  motion  or  rule  to  show  cause— are  precisely  what  the  District 
Court  did,  and  we  do  not  think  the  motion  was  a  case  in  equity, 
or  the  ruling  of  the  court  a  decree  in  equity.  It  was  the  simple 
exercise  of  a  power  incident  to  courts  of  law,  as  well  as  of  equity, 
to  regulate  the  proceedings  in  a  case  pending  before  them,  to 
regulate  their  own  process  and  to  distribute  funds  brought  into 
court. 

Our  general  view  of  the  whole  subject  is  this :  The  proceeding 
in  bankruptcy,  from  the  filing  of  the  petition  to  the  discharge  of 
the  bankrupt,  and  the  final  dividend,  is  a  single  statutory  case  or 
proceeding.  In  the  conduct  of  the  case  a  large  number  of  ques- 
tions may  arise.  Before  the  assets  of  the  bankrupt  can  be  col- 
lected and  distributed,  it  will  frequently  occur  that  the  assignee 
or  the  creditor  is  driven  to  a  regular  bill  in  equity,  or  an  action 
at  law.  In  these  cases,  the  Circuit  Court  has  no  supervisory  juris- 
diction. Nor  has  it  where  the  claim  of  a  supposed  creditor  has 
been  rejected  in  whole  or  in  part,  or  where  the  assignee  is  dis- 
satisfied with  the  allowance  of  a  claim.  These  classes  of  cases 
may  be  taken  up  on  writ  of  error  or  appeal.  But  all  other  cases 
and  questions  arising  in  the  progress  of  a  case  of  bankruptcy 
through  the  Bankrupt  Court,  whether  the  matter  is  of  legal  or 
equitable  cognisance,  and  where  the  matter  is  not  the  subject  of  a 
regular  suit  at  equity  or  at  law,  or  is  not  the  allowance  or  disal- 
lowance of  a  claim,  fall  within  the  supervising  jurisdiction  of  the 
court,  and  may,  upon  bill,  petition,  or  other  proper  process  of  any 
party  aggrieved,  be  heard  and  determined  in  the  Circuit  Court  as 
a  court  of  equity. 

We  think  the  exceptions  to  the  petition  of  review  in  this  case 
not  well  taken ;  they  are  therefore  overruled. 

The  appeal,  we  think,  is  not  well  taken,  both  because  not  taken 
in  time  and  because  the  matter  decided  was  not  the  subject  of 
appeal.     The  appeal  is  therefore  dismissed. 

Bradley,  J.,  concurred. 

The  decision  appealed  from  in  the  and  the  motion  to  dismiss  was  on  the 

foregoing  case  was  rendered  in  open  ground  that  the  Circuit  Court  had  no 

court,  and  was  entered  on  the  minutes  jurisdiction  of  an  appeal  not  taken  within 

on  the  26th  April,  and  it  was  copied  into  ten  days  after  the  entry  of  the  decision 

the  opinion  and  judgment  docket,  and  appealed  from. 

signed  hy  the  judge,  on  the  27th  April.  The  appellant  contended  that  the  de- 

The  appeal  was  taken  on  the  9th  of  May,  lay  for  an  appeal  must  be  counted  from 
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the  date  of  the  signing  by  the  judge:  and  knew  that  it  was  not  necessary  to 
that  It  was  the  intention  of  Congress  to  declare,  as  is  done  by  way  of  indnce- 
allow  ten  jaridical  days;  that  Sanday,  ment  in   section   48  of  the   Bankrupt 
the  1st  of  May,  mnst  be  omitted,  as  Act,  that  the  compntation  of  any  nam- 
di*»  non  juridicus ;  and  that  Snnday,  the  ber  of  days  prescribed  by  the  act  shall 
SthofMay,  being  the  tenth  day,  was  also  be  exclasive  of  the  first  and  inclusive 
to  be  excluded  by  the  express  terms  of  of  the  last  day ;  because  jnrisprudencc, 
section  48  of  the  Bankrupt  Act.  state  and  national,  had,  long  before, 
Now,  it  is  erident  that,  if  Sunday  is  fixed  that  as  the  rule,  in  accordance 
to  be  excluded,  at  any  part  of  the  term,  with  the  Roman  law,  the  law  of  Spain, 
simply  because  it  is  <&*es  fion /tirufteus,  it  of  France,   and  of  England:   4  Am. 
most  be  excluded  at  every  part  of  the  Law  Reg.  N.   S.   22S  $  4  Washington 
tertn  for  the  same  reason.    If  it  must  C.  C.  240 ;  1  Pick.  485 ;  3  N.  H.  93 ; 
be  excluded  when  it  is  an  intermediate  4  N.  H.  268 ;  2  Wallace  190. 
day,  the  fourth  day  of  the  term,  as  in  The  thing  which  it  was  necessary  for 
this  case,  because  it  is  diei  non  jundicusj  the  Congress  to  do,  as  it  intended  to  fol- 
it  mast  be  excluded  at  the  end  of  the  low  jtuisprudence  in   every  other  re- 
tenn,  when  it  happens  to  be  the  tenth  spect,  in  the  computation  of  any  pre- 
daj  namerically.     So  that,  upon  the  scribed  number  of  days,  the  thing  which 
hypothesis  of  the    appellant,    Sunday  was  in  the  mind  of  the  law-making 
aerer  can  be  the  terminal  day.  power,  was  to  fix  the  rule  of  computation 
By  section  48  of  the  Bankrupt  Act,  when  the  last  day  of  the  term  should 
Sonday,  and  certain  other  days  of  pub-  happen  to  fall  on  Simday,  or  the  Fourth 
lie  rest,  are  to  be  excluded,  when  the  of  July,  or  Christmas,  or  any  day  ap- 
IsBt  of  any  prescribed  number  of  days,  pointed  by  the  President  of  the  United 
happens  to  fall  on  such  day  of  rest.  States  as  a  day  of  public  fast  or  thanks- 
Congress,  therefore,  contemplated  and  giving:   and  the  declaration  that  the 
provided  for  a  contingency  in  which  the  computation  shall  be  exclnsive  of  the 
last  day  might  fall  on  such  day  of  rest ;  first,  and  inclusive  of  the  last  day,   a 
a  contingency  which  would  be  simply  rule  already  perfectly  understood  and 
impossible  if  such  day  is  to  be  excluded  well  established,  about  which  there  was 
in  any  part  of  the  term  as  diet  nonjurU  no  question,  is  merely  the  recognition 
iiau^  not  a  day,  in  legal  contemplation,  and  announcement  of  that  rule,  and  in- 
and,  therefore,  not  to  be  counted  as  one  dncement  to  the  ^'Rule"  which  the 
of  the  prescribed  ntunber  of  days.     As  Congress  had  in  view,  intended  to  adopt, 
the  Congress  thought  it  necessary  to  ex-  and  did  adopt,  exceptionally,  by  section 
clnde,  by  the  express  provision  of  sec-  48,  that  when  the  last  day  falls  on  Sun- 
tion  48,  Snnday  and  certain  other  days  day,  &c.,  the  time  shnll  be  reckoned  ex- 
of  ptiblic  rest,  in  the  single  exceptional'  elusive  of  that  day  also.     This  rule  is  a 
case  when  the  last  day  of  the  prescribed  departure  from  the  general  rule,  estab- 
t«nn  falls  on  Sunday,  &c.,  this  is  a  clear  lished  by  jurisprudence,  then  and  now 
expression  of  the  legislative  understand-  existing;  and  is  copied  almost  literally 
iog  and  will,  that   Sundays  and  other  from    the    English    rule    of    practice, 
dsjs  of  public  rest  not  being  terminal  adopted  at  Hilary  Term,  2  William  IV. 
days,  are   to   be  counted  as  any  other  Without  this  latter  clause  of  section 
dajs.  48,  the  computation  would  have  been 
It  must  be   presumed  that  Congress  exclusive  of  the  first  day,  the  dies  a  quo, 
was  not  ignorant  of  the  existing  law,  and  inclusive  of  the  last  day,  the  dies  ad 
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quenif  withont  respect  to  the  day  of  the  and  the  appeal  taken  on  Monday,  the 
week,  or  month,  or  year,  on  which  the  3d  May,  was  maintained,  the  court  de- 
last  day  might  happen  to  fall.  ciding  that  the  intermediate  Snndays 

Jurisprndence,  state  and  national,  had  were  to  he  incladed,  and  the  terminal 

established  the  general  rale,  that  when  Sunday  to  be  excluded :   GomoiUrU  Es- 

a  term  is  fixed,  either  by  statute  or  by  tate^  3  Penna.  201. 
contract,  within  which  something  is  to        In  New  York,  where  an  appeal  was 

be  done,   and  no  provision  is  made,  to  be  taken  within  ten  days,  the  tenth 

either  by  the  statute  or  the  contract,  ex-  day  was  Sunday,  and  the  appeal  was 

pressly  excluding  any  day,  the  days  of  taken  on  Monday,  the  court  said : — 
the  term  are  to  be  taken  consecutively,        "  When  a  statute  declares  an  act  shall 

reckoned  numerically ;  and,  if  the  last  be  done  within  a  certain  number  of  days, 

day  falls  on  Sunday,  the  thing  cannot  Sunday  must  be  computed  as  one,  though 

be  done  on  the  following  Monday.  it  happens  to  be  the  last ;  and,  in  such 

In  Pierpont  v.  Graham^  4  Wash.  C.  C.  a  case,  performance  on  Monday  follow- 

240,  this  rule  was  applied  to  a  contract,  ing  will  not  be  a  compliance  with  the 

An  assignment  had  been  made  for  the  statute.     Sunday  has  in  no  case  been 

benefit  of  creditors,   one  of  the  condi-  excluded  in  the  computation  of  statute 

tions  of  which  was  that  they  should  re-  time:**  7  Cowen  147. 
lease  the  debtors  within  sixty  days  after        So,  in  King  v.  Dowdall,  2  Sandford, 

the  date  of  the  assignment.     The  six-  s.  C.  132,  where  there  was  a  delay  of  five 

tieth  day  was   Sunday;    and    Justice  days  for  an  appeal  from  the  decision  of  a 

Wasrinoton,  citing  1  Lord  Raymond,  justice,  and  Sunday  intervened,  the  court 

2  Rollers  Abridgment,  and  other  Eng-  said:   **  We  know  of  no  principle  by 

lish  authorities,  in  support  of  his  opin-  which  Sunday  is  to  be  excluded  from  the 

ion,  decided  that  the  release  executed  on  computation,  when  it  is  an    interme- 

the  following  Monday  was  not  in  time,  diate  day." 

By  statute  of  Massachusetts,  the  lien  in  Texas,  the  last  day  for  filing  an 
formed  by  attachment  on  mesne  process  appeal  bond  was  Sunday.  The  bond 
was  limited  to  thirty  days  after  the  rcn-  was  filed  on  the  following  Monday, 
dering  of  the  judgment.  The  thirtieth  The  court,  dismissing  the  appeal,  said : 
day  was  Sunday,  and  the  execution  ne-  •'Although  courts,  in  construing  their 
cessary  to  continue  the  lien  was  issued  own  rules,  exclude  Sundays,  in  con- 
on  the  following  Monday.  The  court  gtruing  a  statute  they  do  not,  though  it 
said :  «» It  is  not  for  this  court  to  extend  should  be  the  last  day  :*'  6  Texas  83. 
the  term  ;  nor  do  we  see  any  reason  why  gee  also  12  Iowa  186;  9  Indiana; 
the  last  day  of  the  thirty  should  be  ex-  and  7  Rhode  Island,  cases  to  the  same 
eluded  because  it  happens  to  be  Sunday,  effect. 

rather  than  any  or  all  the  Sundays  dur-        In  Kilgmtr  v.  J/iVe»,  6  Gill  &  John- 

ing  the  time  limited  :*'  15  Mass.  226.  son  268,  the  last  day  for  the  performance 

A  statute  of  Pennsylvania  allowed  an  of  a  contract  was  Sunday ;  the  court  held 

appeal  from  the  Court  of  Common  Pleas  that  the  delay  expired  on  the  preceding 

to  the  Supreme  Court,  within  twenty  days  Saturday. 

After   the    rendering  of   the    decision.        See  the  Rule  stated  in  the  same  terms : 

The  decision  was  rendered  on  the  12th  Story  on  Contracts,  2  971,  p.  1072. 
April ;  the  18th  and  25th  were  Sundays,        In  Salter  v.  Burt,  20  Wendell   207, 

and  were  included.    The  last  day,  nu-  Bronson,  J.,  said,  *'  In  computing  the 

merically,  was  Sunday,  the  2d  of  May ;  time  mentioned  in  a  contract  for  the  do- 
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ing  of  an  act,  interyening  Sandajs  are  party  dissatisfied  with  the  decision,  as 

to  be  counted ;  bat  when  the  day  of  per-  being  erroneous  in  point  of  law,  may 

formanoe  falls  on  Sunday,  it  is  not  to  be  apply  to  the  justice  to  state  the  case  for 

taken  into  th»  computation.  reriew  in  the  Court  of  Common  Pleas. 

See  also  S  Hill  375,  and  notes ;  Same  The  third  day  was  Sunday  ;  and  the 

587 ;  Story  on  Bills,  {  338.  application  was  on  Monday  following. 

Parsons,  Contracts,  rol.  2,  p.  666,  The  court  said : — 

Itjs  down  the  rule  thus :  "  If  a  contract  **  The  statute  giving  three  days,  and 

is  to  be  performed,  or  some  act  done,  in  saying  nothing  about  Sunday  being  ex- 

i  certain  number  of  days,  and  Sunday  eluded,  as  in  some  of  the  Rules  of  Court, 

happens  to  come  between  the  first  and  it  must  be  reckoned  as  one  of  the  three 

last  day,  it  must  be  counted  as  one  days.    The  appellee  ought  to  have  ap- 

day,  unless  the  contrary  be  clearly  ex-  plied  on  Saturday."    And  Btles,  J., 

pressed."    See  8  Q.  B.  380.  added :  *'  Sunday  at  common  law  is  like 

In  Baieman  v.  MeGcwan^  1  BCetcalfe  any  other  day:*'  93  Eng.  C.  L.  265. 

(Kj.)  548,  notice  of  contest  of  election  By  the  Louisiana  Code  of  Practice, 

most  be  given  within  ten  days.     The  art.  818,  Sunday  is  to  be  counted  as  any 

delay  began  on  the  6th,  and  notice  given  other  day,  except  where  it  is  expressly 

on  the  16th  was  held  too  late.    So,  the  excluded.    It  is  expressly  excluded,  in 

intervening  Sunday  was  counted  as  one  the  delay  allowed  for  an  appeal  from 

day.  the  District  Courts  to  the  Supreme  Court. 

''In  computing  the  time  of  notices  It  is  not  expressly  excluded,  and  it  is 

and  Boles  in  Practice,  intermediate  Sun-  always  counted  as  one  of  the  ten  days 

days  are  included  and  counted  with  or-  within  which  a  party  cited  is  to  appear 

dinary  week-days ;  but  where  the  last  and  answer.     It  is  excluded  by  juris- 

day  falls  on  Sunday,  it  is  excluded,  and  prudence  in  the  short  delays,  two  days  to 

the  party  has  the  whole  of  the  following  confirm  a   judgment  by  default ;  two 

Moaday :"  3  Chitty's  General  Practice  days  allowed  the  accused  in  capital  cases, 

702.  See  also  a  case  to  the  same  effect  in  after  service  of  copy  of  indictment  and 

11  £sjt27I,  which  was  a  fonr  days'  rule  jury  list,  before  he  can  be  put  upon  his 

to  show  cause,  &c.  trial ;  and  three  days  allowed  for  a  mo- 

In  State  v.  Boyle^  9  La.  Annl.  371,  tion  for  a  new  trial,  all  of  which  must 

the  statute    required,   in  capital  cases,  be  juridical  days. 

that  a  copy  of  the  indictment  and  list  By  the  Judiciary  Act  of  1789,  {  23, 

of  the  jury  should  be  served  on  the  Sundays  are  expressly  excluded  in  com- 

aocised,  at  least  two  entire  days  before  puting  the  ten  days  within  which  a  writ 

the  trial.    The  service  was  on  Friday,  of  error  must  be  taken  to  operate  as  a 

23d  April ;  and  the  trial  was  on  Mon-  supersedeas  ;  and  this  was  extended,  by 

day,  26th  April.    The  court  said  the  a  subsequent  Act  of  Congress,  to  appeals 

object  of  this  statute  was  to  enable  the  to  the   Supreme  Court  of  the  United 

secosed  to  confer  with  his  counsel,  and  States. 

to  have  his  witnesses  summoned,  which  By  the  Roman  law  two  days  were 

he  ooald  not  do  if  Sunday  was  counted  allowed  for  an  appeal,  where  the  party 

u  one  of  the  two  days ;  and,  in  this  managed  his  own  case,  and  three  days, 

gpeciH  ease,  it  was  held  that  the  two  where  it  was  conducted  by  an  attorney 

days  must  be  juridical  days.  or  other  representative.     By  the  2dd 

By  Statute  20  &  21  Victoria,  Ch.  43,  Novel,  Justinian  increased   the   delay 

{ 2,  a  delay  of  three  days  is  allowed,  in  to  ten  days,  to  be  reckoned  a  recitatione 

certain  summary  cases,  within  which  the  senteniia.    In  any  case  the  dies  a  quo 
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was  not  counted,  bat  the  dies  ad  quem  vt  temporal ea  a  litigantihua  observentur." 

was.  Cod.  lib.  7,  tit.  63,  1.  2. 

'  *  Sed praUer  iUum  diem  (the  dies  a  quo).  In  the  old  French  law,  anterior  to  the 

tree  alios,  arhitrio  ejus  qui  dilationem  im-  Code  Napoleon,  the  Bole  was,  as  staled 

petravit,  rdidos  esse.*^    Voet  ad  Fan-  by  D§nisart,  in  hia  Collection  of  Juris- 

dectas.  Tome  1,  p.  15.1,  No.  14.     See  prudence,  to  include  Sundays  and  holi- 

also  Spanish  law,  Ilustracion  k  la  Curia  days : — 

Philipica,  Tom.  1,  part  1,  {  16,  No.  5  ;  **Dans  Us  d/lais  pour  les  cusignations 

French  law,  Sirey  &  Villeneuve,  1834,  mime  pour  le  payment  desUttresde  change, 

part  2,   page  357;   3  J.  J.  Marshall  les  jours  de  dimanches  et /Hes  solennelles^ 

(Ky.)  202  ;  1  Blackford  392 ;  4  Wash,  se  computent.*'    Ap.  Verb.  «  D6Iai." 

240;  2  Wallace  190,  for  the  American  In  the  present  French  law,  under  the 

Bale  ;  and  1  Lord  Baymond  280, 2  Boll.  Code  Napoleon,  the  rule  is  the  same ; 

Abridgment  520,  pi.  5,  for  the  English  even  terminal  Sundays  being  counted. 

Bole,  the  same  as  that  of  the  Boman  See  Sirey  &  Villeneure,  1849,  part  2, 

law.  415. 

In  computing  delays  the  days  were  A  delay  of  eight  days  was  allowed  for 

taken  consecutively,  sacrificial  days,  holi-  filing  an  opposition  to  a  judgment  by 

days,  dies  non  juridici,  being  counted  default.     The  last  day  was  Sunday,  and 

with  the  others : —  the  opposition  filed  on  the  following 

*'  Cceterum  continua  sunt  dilationum  tern-  Monday,  was  held  to  be  too  late. 

pora,  connumeratis  etiam  diebus  feriatis,'*  ^<  La  lot  ne  distingue  pas  entre  lecasoi^ 

Voet,  ut  supra.     "  Feria  autem,  sive  re-  le  dernier  jour  est  bien  m  dimanche,  pour 

pentina  sive  solemnes  sint,    dilaiionum  excepter  le  cas  de  la  rigle  g^nerale.'^ 

temporibus  non  excipiantur,  sed  his  con-  Journal  du  Palais  10,  p.  210.  Ibid.  546. 

numeratis.^*    Cod.  Lib.  3,  tit.  xi.  1.  3.  In  a  prosecution  for  theft,  there  was 

So,  in  the  Spanish  law,  as  far  back  as  judgment  on  the  14th  May.    Ten  days 

the  time  of  Alfonso  the  Wise,  1222  to  were  allowed  within  which  an  appeal 

1284  :  En  el  tiempo  de  los  plazos,  que  los  might  be  taken.     The  24th  was  Sunday  ; 

omes  han  para  cdgarse  i  para  seguir  sus  and  the  appeal  was  taken  on  the  25th, 

al^adasy  tambien  denen  y  ser  contados  los  Monday.    It  was  urged  that  the  clerk's 

diasferiados,  como  los  otrosJ*'    Las  Sicte  oflBce  was  closed  on  Sunday  ;   but   the 

Partidas,  Ley  24,  part  3,  tit.  23.     See  court  held  the  rule  imperatire,  and  dis- 

also  Tapia,  Febro.  norismo.  tom.  4,  lib.  missed  the  appeal.     Jour,  du  Pal.  10, 

3,  tit.  2,  ch.  2,  p.  279.  697. 

There  is  also  a  Latin  version  of  this  Three  days  were  allowed  within  which 

law  24  of  the  Partidas,  not  a  literal  an  appeal  might  be  taken  from  the  jndg- 

translation,    rather    a    paraphrase,   by  ment  of  a  justice.    The  judgment  was 

Gregorio  Lopez,  as  follows : —  rendered  on  the  7th  September.   Sunday 

*  *  Tempora  a  judiee  assignata  ad  perse-  was  the  1 0th  ;  and  the  appeal  was  taken 

quendum  appdlationem  sunt  continua,  in  on  the  11th,  Monday.   It  was  dismissed, 

quibus  computantur  dies  feriati,^*  not  being  in  time.    Jour,  du  Pal.  23, 

If  the  last  day,  the  dies  fatalis,  dies  506.     See  also  Jour,  du  Pal.  46,  544. 

temporalis,  fell  upon  a  holiday,  or  any  No  one  supposes  that  Sundays  are  to 

dies  non  juridicus,  the  preceding  day  was  be  omitted  in  counting  the  30,  or  60,  or 

to  be  observed  as  the  last  day  : —  90  days  after  date,  in  bills  of  exchange 

** Si  forte  tempo/rales  in  feriatos  dies  and  promissory  notes;  and  where  the 

quoquomodoinciderintprucedenteseosdieSf  third  day  of  grace  falls  on  Sunday,  the 
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preceding  Saturday  is  the  last  day,  and  ten  days  within  which  an  appeal  is 
protest  on  Monday  would  bo  too  late.  allowed  by  section  8,  then  all  the  San- 
It  woold  be  difficnlt  to  find  rales  so  days,  ftc.,  which  may  occar  in  the  other 
genera],  so  well  established  by  aathority  delays,  3,  5,  7,  10,  14,  20,  60,  90  days, 
in  Europe  and  America,  in  ancient  law  mast  also  be  excladed.  There  is  nothing 
and  in  modem  law,  as  those  regulating  to  distingnish  the  ten  days  within  which 
the  eompatation  of  any  number  of  days  an  appeal  must  be  taken,  from  the  ten 
prescribed  by  statute.  In  the  short  delays  days  within  which  the  register  is  re- 
of  less  than  a  week,  in  some  of  the  quired,  by  section  27,  to  prepare  a  list 
states,  Sondays  are  not  counted.  In  of  creditors;  cr  the  ten  days  within 
eonrentional  delays,  it  is  held,  in  New  which  the  assignee  is  required  to  give 
York,  that  if  the  contract  be  one  not  bond,  by  section  13;  and  so,  with  respect 
entitled  to  days  of  grace,  the  terminal  to  all  the  prescribed  numbers  of  days. 
Snnday  is  not  counted.  In  Pennsylrania,  «« Ten  days"  can  mean  nothing  else  than 
vhere  the  last  day  for  an  appeal  fell  ten  periods  of  24  hours  each ;  and  where 
on  Sunday,  the  appeal  taken  on  the  the  statute  says  *<  ten  days,' 'without  qua- 
following  Monday  was  held  to  be  in  lificationorrestriction,  the  courts  hare  no 
time.  In  some  of  the  Bnles  of  Court,  right  or  power  to  exclude  Sundays,  &c., 
SondsTs  are  wholly  omitted,  while  in  and  thus  to  extend  the  prescribed  period 
others  the  terminal  Sunday  only  is  ex-  beyond  the  limitations  of  the  law. 
elnded,  in  computing  delays.  But,  with  No  part  of  the  Bankrupt  Act  refers 
these  exceptions  and  modifications,  the  to  the  mode  of  computing  any  prescribed 
general  rules  of  computation  may  be  number  of  days  except  section  48 ;  and, 
thos  stated : —  as  one  of  the  avowed  purposes  of  this 

1.  Where  an  act  is  to  be  done  within  section  is  to  fix  the  computation  of  time, 
a  certain  number  of  days,  the  day  from  the  conclusion  is  irresistible  that  the 
and  after  which  the  act  is  to  be  done,  is  Congress  has,  in  this  section,  established 
ezdnded,  and  the  day  on  which  the  act  all  the  exdusions  which  were  contem- 
is  to  be  done,  the  last  day,  is  included,  plated,  or  intended  to  be  allowed  ;  and, 

2.  The  days  are  to  be  counted  conse-  that,  so  far  as  Sundays,  &c.,  are  con- 
cotiTdj,  including  interrening  Sundays,  cemed,  the  exclusion  is  exceptional, 
&e.,  except  where  such  days  are  ex-  limited  to  the  one  single  contingency 
pressly  excluded.  mentioned,  when  such  day  happens  to  be 

3.  Where  the  law  has  not  otherwise  the  last  day,  numerically,  of  the  pre- 
expressly  prorided,    if   the   last    day,  scribed  number  of  days. 
Biunerically,  falls  on  Sunday,  &c.,  the  An  appeal,  therefore,  is  not  in  time, 
pnceding  Saturday,  &c.,  must  be  ob-  according  to  sections  8  and  48,  and  Rule 
senred  as  the  terminal  day.  26,  unless  it  is  taken  within  ten  conse- 

Sections  8,  11,  13, 14,  27,  29,  39,  40,  entire  days,  as  they  come  in  the  calen^ 

42,  of  the  Bankrupt  Act,  and  Rules  of  dar,   after    the  entry  of   the   decision 

Court  13,   21,    23,   24,    26,   prescribe  appealed  from,  excluding  the  day  of  tho 

Tarions  terms  of  delay,  3,  5,  7,  10,  14,  entry,  and  including  the  last  day,  ex- 

20,  60,  90  days.    In  each  and  all  of  cept  in  the  single  case  in  which  the  last 

tbeie  cases  the  number  of  days  is  men-  day  falls  on  Sunday,  &c.,  a  contingency 

tkmed  in  the  same  way,  so  many  days  expressly  provided  for  in  section  48,  the 

▼ithont  qualification^  and  without  refer-  only  part  of  the  Bankrupt  Act  which 

ence  to  the  omission  or  exclusion  of  any  authorizes  the  exclusion  of  any  day  in 

daj.    If  intermediate  Sundays,  &c.,  are  the  computation  of  time, 

to  be  excluded  in  the  computation  of  the  R.  &  H.  Mabk. 
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*  Supreme  Court  of  Pennsylvania. 

SMITH  V.  BROTHERLINE. 

An  attorney,  employed  or  consulted  as  such,  to  draw  a  deed  or  an  application 
for  an  original  title  to  land,  ia  in  the  line  of  hia  profession,  and  is  precluded  from 
buying  in,  for  his  own  use,  any  outstanding  title. 

The  relation  between  him  and  his  client  is  confidential ,  and  whether  he  acts 
upon  information  derired  firom  him,  or  from  any  other  source,  he  is  affected  with 
a  trust. 

But  where  an  attorney  was  consulted  and  drew  an  application  for  certain  land 
on  which  the  client's  improrements  were  supposed  to  be,  and  it  appeared  after- 
wards by  a  more  accurate  survey  that  the  improvements  were  on  a  different 
tract,  the  subsequent  purchase  of  the  latter  tract  by  the  attorney  in  ignorance  of 
the  fact  that  his  client's  improvements  were  on  it,  will  not  be  held  to  be  in  trust. 

A  verdict  for  '*  all  land  lying  in  C.  county  down  to  the  line  established  by  G. 
and  y.  in  1849,"  the  said  line  being  the  public  recorded  boundary  line  of  a 
county,  is  sufficiently  certain. 

In  ejectment,  plaintiff's  title  was  derived  from  a  sale  for  taxes  by  the  trearurer 
of  Cambria  county  in  1822.  The  lands  in  suit  were  on  or  near  the  boundary  line, 
and  from  the  generality  of  the  description  of  the  boundary  lines  in  the  act  incor- 
porating the  county,  it  could  not  be  ascertained  whether  the  lands  were  in  the 
county  or  not.  By  a  later  Act  of  1849  commissioners  were  appointed  to  *'  cor- 
rectly run  and  distinctly  mark  the  boundary  line,  &c.,  agreeably  to  the  acts  defin- 
ing" the  same.  Hdd^  that  in  the  absence  of  evidence  proving  the  existence  and 
recognition  of  a  different  line  by  the  officers  of  the  county  at  the  time  of  the  sale 
in  1822,  the  line  established  by  the  commissioners  under  the  Act  of  1849  must 
be  treated  as  the  original  and  true  line. 

Action  of  ejectment  in  the  Common  Pleas  of  Cambria  coantj, 
in  which  there  was  a  verdict  for  plaintiff;  whereupon  defendant 
brought  this  writ  of  error. 

The  opinion  of  the  court  was  delivered  bj 

Shabbwood,  J. — The  principle  of  law  invoked  by  the  plaintiff 
in  error  is  happily  settled,  and  clear  above  and  beyond  all  con- 
tention. A  counsel  or  attorney,  employed  and  consulted  as  such, 
to  draw  a  deed  or  an  application  for  an  original  title  for  land,  is 
in  the  line  of  his  profession,  and  is  precluded  from  buying  in,  for 
his  own  use,  any  outstanding  title.  The  relation  between  him 
and  his  client  is  confidential,  and  whether  he  acts  upon  informa- 
tion derived  from  hun  or  from  any  other  source,  he  is  affected 
with  a  trust:  Qalhraiih  v.  Elder ^  8  Watts  94;  Cleavinger  v. 
Meimarj  3  W.  &  S.  486 ;  Senry  v.  Raiman^  1  Casey  854.  This 
is  on  the  ground  of  policy,  not  of  fraud ;  for  the  attorney  may 
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be  entirely  innocent  of  any  intention  to  deceiye,  and  act  in  the 
most  perfect  good  faith.  It  is  of  the  utmost  importance  that 
men  should  be  able  to  intrust,  with  entire  safety,  their  most  secret 
inter^ts  to  their  professional  advisers.  Hence  the  rule  is  an 
unbending  one,  and  without  exception,  that,  where  the  attorney 
buys  in  a  title  outstanding  or  adverse  to  land  as  to  which  he  has 
been  consulted  or  employed,  he  buys  for  his  client  if  the  client 
should  elect  to  take  it.  The  cestui  que  trust  must  of  course,  if  he 
asks  the  interposition  of  a  chancellor  to  assist  him,  do  equity  by 
reimbursing  the  outlay  and  costs  of  the  trustee,  unless  it  may  be 
in  a  case  of  manifest  fraud  intended  and  attempted  to  be  perpe- 
trated. 

But  the  evidence  in  the  court  below  failed  to  show  any  case  to 
warrant  the  application  of  the  principle.  Mr.  Brotherline  was 
not  consulted  or  employed  in  regard  to  the  premises  involved  in 
tliis  ejectment.  They  included  two  of  a  Uock  of  connected  sur- 
reys, known  as  the  Barton  surveys.  At  the  request  of  John  R. 
Smith,  he  drew  for  him  an  application  to  the  surveyor-general 
^^  for  400  acres  of  land,  situate  in  Antis  township,  Blair  county, 
and  Clearfield  township,  Cambria  county,  Pennsylvania,  adjoin- 
ing lands  included  in  the  survey  of  Benjamin  R.  Morgan  on  the 

east,  and  lands  included  in  the  survey  of Barton  on  the 

west."  By  the  terms  of  this  paper  the  Barton  surveys  were 
expressly  excluded.  The  plaintiff  was  not  consulted  as  to  the 
title  of  the  Barton  surveys,  or  as  to  any  land  included  within 
them.  It  is  true  that  it  is  added,  ^^  on  which  said  tract  of  land 
there  is  an  improvement,  erected  and  occupied  by  the  subscriber 
since  the  27th  day  of  November,  a.  d.  1862."  This  was  inserted 
to  enable  the  land  office  to  compute  the  interest  due  to  the  Com- 
monwealth on  the  purchase-money,  and  to  fix,  incidentally,  and 
conclusively  as  to  the  applicant,  the  date  of  the  inception  of  his 
right  by  settlement  as  against  any  intervening  claims.  But  it 
now  appears  that  the  fact  was  not  as  asserted ;  that  the  improve- 
ment was  not  erected  on  the  land  applied  for,  but  on  other  land 
not  included ;  in  fact  on  a  part  of  the  Barton  surveys,  expressly 
excluded.  There  is  not  a  spark  of  evidence,  nor  is  it  even  pre- 
tended that  Mr.  Brotherline  knew,  when  he  drew  the  application, 
or  afterwards  at  any  time  before  he  purchased  the  Barton  surveys, 
that  the  defendant  Smith's  improvement  was  upon  them.  How, 
then,  can  it  be  pretended  that  he  stood  in  a  confidential  relation 
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as  regards  these  surveys,  any  more  than  if  he  had  bought  war- 
ranted land  one  hundred  miles  off,  upon  which  his  client  had  a 
claim  by  settlement  7  The  learned  judge  below  took  the  decision 
of  no  question  of  fact  from  the  jury ;  for  there  was  no  evidence 
upon  which  any  sucjjn  question  could  arbe.  He  might  have  con- 
tented himself  with  a  simple  and  absolute  direction  to  find  for  the 
plaintiff  on  his  paper  title.  This  disposes  of  all  the  assignments 
of  error  except  the  7th,  which  excepts  to  the  verdict  as  insensible 
and  void  for  want  of  certainty. 

The  title  of  the  plaintiff  below  was  deduced  through  a  sale  for 
taxes  by  the  treasurer  of  Cambria  county  in  1822.  He  could 
grant  no  such  title  for  lands  beyond  the  then  ascertained  and 
settled  limits  of  the  county,  and  a  subsequent  change  in  them 
could  not  enlarge  the  right  of  the  purchaser.  Hence  it  became  a 
question,  what  was  the  county  line  in  1822,  as  the  Barton  sur- 
veys lay  upon  the  boundary.  Cambria  county  was  erected  and 
laid  off  from  parts  of  Huntingdon  and  Somerset  by  the  6th  section 
of  the  Act  of  Assembly  of  March  26th  1804  (4  Smith  171),  and, 
so  far  as  the  line  in  question  is  concerned,  it  was  therein  described 
as  from  "  the  south-westerly  corner  of  Centre  county,  on  the  heads 
of  Mushanon  creek  southerly  along  the  Allegheny  Mountain  to 
Somerset  and  Bedford  county  lines,*'  and,  by  the  7th  section,  the 
governor  was  directed,  as  soon  as  convenient,  to  appoint  three 
commissioners  to  run  the  lines.  Either  this  was  never  done,  or 
no  record  was  made  of  it.  At  all  events,  an  Act  of  Assembly 
was  passed  on  March  29th  1849  (Pamph.  L.  260),  appointing 
James  L.  Given,  of  Blair  county,  and  E.  A.  Vickroy,  of  Cambria 
county,  "to  correctly. run  and  distinctly  mark  the  boundary  line 
or  lines  between  the  counties  of  Blair  and  Cambria,  agreeably  to 
the  Acts  of  Assembly  defining  the  boundaries  of  said  counties." 
They  were  directed  to  transmit  a  copy  of  their  report  and  plots 
to  the  commissioners  of  each  county.  These  duties  were  per- 
formed by  them.  Some  evidence  was  given  of  a  survey  of  part 
of  the  line  previously,  but  the  authority  under  which  it  was  made 
did  not  appear.  No  witness  could  identify  any  marks  on  the 
ground.  The  jury  were  instructed  that  if  there  was  no  other  line 
than  that  indicated  by  the  Act  of  Assembly  erecting  the  county, 
then  the  fixing  that  line  by  the  copimissioners  appointed  for  that 
purpose,  by  the  Act  of  1849,  should  be  regarded  as  indicating 
where  it  was  and  had  been ;  unless  there  was  evidence  which 
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showed  thftt  the  officers  of  the  county  at  the  same  time  recognised 
another.  No  error  has  been  assigned  to  this  part  of  the  charge, 
and  the  verdict  was  for  the  plaintiff  ^^  for  all  the  land  lying  in 
Cambria  county,  down  to  the  line  established  by  Mr.  Given  and 
E.  A.  Yickroy,  in  the  year  1849."  Now,  if  the  jury  had  found 
any  oU&er  line  in  this  general  way,  and  referred  to  by  the  evi- 
dence, oral  or  written,  given  on  the  trial,  without  describing  it 
widi  reasonable  certainty,  it  might  have  been  bad,  according  to 
Hagey  v.  Detweilerj  11  Casey  409 ;  O'Keson  v.  SUverthomy  7  W. 
k  S.  246.  But  these  cases  recognise  it  as  settled  that  the  verdict 
may  describe  a  tract  by  reference  to  something  of  a  permanent 
and  public  nature,  as  a  recorded  deed,  or  a  diagram  filed  in  court, 
like  the  draft  of  a  road  in  the  Quarter  Sessions.  Indeed,  this 
court  went  much  further,  and  held,  in  T^son  v.  Passmarey  7  Barr 
273,  that  a  verdict  for  82|  acres  of  land,  being  the  land  covered 
by  the  warrant  of  survey  of  July  1832,  was  sufficiently  certain. 
If  the  verdict  enables  the  court  to  give  judgment,  and  the  sheriff 
to  deliver  possession,  where  that  is  required  in  a  habere  fcunas 
fmemonemj  it  will  not  be  disturbed.  Oportet  quod  res  certa 
deduieatur  in  judicium^  but  id  cerium  est  quod  eertum  reddi  potest : 
Oreefi  v.  WatrauSy  17  S.  &  R.  898.  Now,  nothing  can  well  be 
stated  more  clearly  falling  within  these  principles  than  the  public 
recorded  boundary  line  of  a  county,  made  under  an  Act  of 
Assembly,  and  filed  with  a  plot  in  the  office  of  the  commissioners. 

Judgment  affirmed. 


United  States  Circuit  Courts  District  of  South  Carolina. 

LTVlNaSTON  AND  WIFE  it  ai.  r.  JORDAN. 

Diriiig  the  late  civU  war  the  conrts  of  8onth  Carolina  had  no  Jarisdiction  orer 
parties  residing  in  Maryland  by  which  their  rights  oonld  be  injuriously  affected, 
tlthongh  suit  was  commenced  by  said  parties  in  the  coorts  of  South  Carolina 
^ore  the  war,  and  the  proceedings  were  in  regard  to  land  in  that  state.  The 
jvisdiction,  however  it  attached,  was  suspended  during  the  war. 

^  stepfather  as  next  friend  of  two  infants  filed  a  petition  in  chancery  in  South 
Ctrolina,  asking  a  decree  to  confirm  a  certain  sale  of  land  of  the  infants,  situate 
in  Soath  Carolina.  AAer  reference  to  a  commissioner  a  decree  of  confirmation 
vu  made  and  a  deed  executed  by  the  commissioner  to  the  purchaser.  The  step- 
^^  and  infants  resided  in  Maryland,  and  the  petition  set  forth  that  the  stepfather 
^tt  gurdian,  but  in  fact  both  infants  had  at  the  time  of  filing  the  petition  attained 
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the  age  at  which  guardianship  ceased  in  Maryland,  and  both  became  tui  juris  by 
the  laws  of  South  Carolina  before  the  decree.  Held,  that  the  court  of  equity  had 
no  jurisdiction  to  make  the  decree,  and  no  title  passed  to  the  purchaser. 

Tins  was  an  action  of  trespass  to  try  title.  The  plaintiffs, 
Mary  Livingston  (formerly  McRa)  and  Julia  McRa,  in  1861  were 
possessed  of  certain  land  in  South  Carolina.  On  February  12th 
of  that  year  their  stepfather,  Henry  Oelrichs,  as  their  next 
friend,  filed  a  petition  in  the  Court  of  Chancery  of  Sumter  Dis- 
trict, S.  C,  setting  forth  that  the  parties  were  citizens  and  resi- 
dents of  Maryland ;  that  Oelrichs  was  the  guardian  of  the  infants 
in  Maryland ;  that  the  infants  were  entitled  to  certain  lands  in 
South  Carolina  under  the  will  of  D.  McRa ;  that  said  lands  were 
now  unproductive ;  that  a  contract  of  sale  had  been  made  for  said 
lands  subject  to  the  leave  of  this  court ;  and  praying  a  decree 
that  the  contract  of  sale  be  approved  and  a  conveyance  be  made 
accordingly. 

A  guardian  ad  litem  was  appointed  by  the  Chancellor,  and  the 
case  referred  to  a  commissioner  who,  on  28th  of  March  1861^ 
reported  that  Mary  had  arrived  at  the  age  of  twenty-one  years 
on  February  16th  1861  (four  days  after  the  filing  of  the  petition), 
and  Julia  was  twenty  on  March  6th  1861 ;  that  Oelrichs  had  been 
guardian,  but  that  by  the  laws  of  Maryland  guardianship  of 
female  infants  ceased  at  the  age  of  eighteen  years,  and  Oelrichs 
had  been  regularly  discharged  as  guardian  in  1859 ;  and  that 
the  proposed  sale  would  be  for  the  benefit  of  the  petitioners. 

Upon  this  report  the  Chancellor,  on  March  29th  1861,  decreed 
that  the  sale  be  made  upon  terms  prescribed.  On  April  5th  1862 
the  commissioner  reported  that  the  purchaser  had  not  complied 
with  the  terms  of  the  decree  within  the  time  specified,  but  was 
now  desirous  of  doing  so,  and  on  April  7th  1862  the  Chancellor 
entered  a  decretal  order  that  compliance  by  the  purchaser  with 
certain  terms  therein  specified  should  be  regarded  as  a  compliance 
with  the  terms  of  the  original  decree,  and  thereupon  the  commis* 
sioner  should,  execute  a  deed  of  conveyance  of  all  the  right,  title, 
&c.,  of  the  said  petitioners  to  the  purchaser.  The  purchaser 
having  complied  with  this  order,  a  deed  was  made  by  the  commis- 
sioner  to  him  October  29th  1862.  Defendant  in  this  action  was 
in  possession  under  title  derived  from  this  deed. 

Subsequently  the  commissioner  reported  that  the  fund  was 
unproductive,  and  that  the  parties  to  whom  it  was  due  were 


LIVINGSTON  V.  JORDAN.  55 

residents  of  Maryland,  beyond  the  Confederate  lines,  and  the 
money  could  not  be  remitted  to  them.  Thereupon  the  court 
ordered  the  fund  to  be  invested  in  Confederate  bonds. 

Chase,  C.  J.,  charged  the  jury  as  follows : — This  is  an  action 
of  trespass  upon  the  case  to  try  title.  There  is  very  little  in  it 
for  jou  to  pass  upon.  The  question  of  fact  lies  within  a  very 
narrow  compass.  The  only  question  of  importance  in  the  case  is 
ft  question  of  law.  • 

It  is  very  clear  that  this  contract,  made  between  Mr.  Moses  as 
solicitor  and  Mr.  Robertson  the  purchaser,  did  not  bind  the  plain- 
tifi.  It  was  a  contract  without  authority  from  them.  No  person 
has  a  right  to  intervene  as  a  volunteer  for  a  minor  child,  and 
make  a  contract  for  the  sale  of  a  minor's  estate. 

This  is  so  clear  that  it  needs  no  argument.  If,  however,  as 
apparently  in  this  case,  a  person  does  intervene  and  make  such 
ft  contract,  it  may  become  binding  by  subsequent  assent  of  the 
partly  on  arriving  at  full  age,  or  through  proper  proceedings  in 
a  court  of  equity. 

There  is  no  allegation  in  this  case,  that  we  have  heard,  of  any 
such  subsequent  assent  of  these  parties.  Tou  have  heard  the 
testimony  of  Chief  Justice  Moses.  He  stated  distinctly  there 
was  no  intercourse  between  him  and  these  minor  children  in  rela- 
tion to  this  contract.  It  was  made  solely  at  the  instance  of  their 
mother  and  stepfather.  So  far  as  their  consent  goes,  therefore, 
it  may  be  laid  out  of  the  case.  The  next  question  is,  whether 
there  is  any  jurisdiction  in  a  court  of  equity  of  South  Carolina  to 
make  a  decree  confirming  the  contract,  or  for  the  sale  of  the 
minora'  estate.     Upon  that  point  we  entertain  very  serious  doubts. 

Undoubtedly  an  infant  may  bring  suit  by  next  friend  in  a  court 
of  equity ;  and  the  court  has  jurisdiction  in  such  a  suit  to'  make 
an  order  giving  authority  to  sell  the  estate  of  the  infant.  There 
is  no  question  upon  that  point.  In  this  case,  however,  the  suit 
was  brought  by  the  stepfather,  representing  himself  as  next  friend 
of  the  minors ;  but  he  himself  resides  in  Maryland,  beyond  the 
jurisdiction  of  the  court  in  which  the  suit  was  brought.  Though 
represented  as  the  guardian  of  the  minors,  he  was  not  such  in  fact. 
He  had  ceased  to  be  the  guardian  of  one,  under  the  laws  of  Mary- 
land, for  more  than  two  years,  and  of  the  other  for  nearly  two. 
One  of  the  heirs  became  of  age,  according  to  the  laws  of  South 
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Carolina,  four  days  after  the  suit  was  brought,  and  the  other  long 
before  the  final  decretal  order,  under  which  the  defendant  claims 
title ;  and  neither  was  ever  brought  formally  into  court. 

As  we  have  already  said,  we  doubt  upon  the  question  of  juris- 
diction ;  but  for  the  purposes  of  this  case  will  rule  that  jurisdic- 
tion to  confirm  this  contract  made  in  behalf  of  the  minors,  or  to 
pass  the  final  decretal  order  under  which  the  title  was  conveyed, 
did  not  exist.  The  defendant,  if  dissatisfied,  may  move  in  arrest 
of  judgment,  or  fo»  a  new  trial. 

Under  this  ruling,  gentlemen,  your  verdict  must  be  for  the 
plaintiff;  for  if  there  was  no  jurisdiction  in  the  court,  the  de- 
fendant cannot  protect  himself  by  its  decree. 

It  is  proper  to  say,  further,  that  although  we  put  this  case  for 
the  present  upon  the  absence  of  jurisdiction  in  the  state  court  to 
confirm  or  order  the  .sale,  there  is  another  objection  to  the  de- 
fendant's title,  equally  fatal. 

The  jurisdiction  of  the  state  court  over  the  plaintiffs,  whatever 
it  was,  terminated  when  the  civil  war  broke  out.  Upon  that  point 
we  entertain  no  doubt.  As  between  parties  residing  in  the  state 
of  South  Carolina  and  parties  residing  in  the.  states  which  adhered 
to  the  National  Government,  between  whom  war  made  intercourse 
impossible,  there  could  be  no  jurisdiction  in  the  courts  of  South 
Carolina,  while  the  war  continued,  by  which  the  rights  of  non- 
residents could  be  injuriously  affected. 

This  ruling,  indeed,  applies  only  to  the  orders  made  during  the 
war ;  it  is  decisive,  however,  of  this  case. 

We  charge  you,  gentlemen,  that  the  courts  of  South  Carolina 
had  no  jurisdiction  of  these  plaintiffs,  and  no  jurisdiction  to  make 
any  order  prejudicial  to  their  rights  during  the  war. 

These  instructions,  gentlemen,  leave  nothing  for  your  deter- 
mination but  the  question  of  damages.  The  measure  of  damages 
must  be  the  amount  of  net  profits  made  by  the  defendant  from 
the  plantation.  The  defendant,  in  this  case,  is  Mr.  Jordan,  not 
the  original  purchaser,  Mr.  Robertson.  If  you  have  heard  any 
evidence  of  profits  made  by  him,  you  will  give  damages  to  that 
extent. 

The  jury  found  for  plaintiff;  damages  one  cent,  on  which  the 
court  entered  judgment,  and  issued  a  writ  of  habere  facias  posaei- 
sionem* 
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United  Stoics  Circuit  Courts  Hastem  District  of  Missouri. 

MATTER  OP  HENRY  BECKERKORD,  BANKRUPT. 

That  part  of  the  14th  section  of  the  Bankrupt  Act  which  adopts  the  state  ex- 
emption laws  in  force  in  1864  as  the  measure  of  property  to  be  exempted  under 
proeeedlngs  in  bankruptcy,  is  uniform  in  its  operation  among  the  states,  and  is 
therefore  constitutional. 

By  the  exemption  laws  of  Missouri,  in  force  in  1864,  a  homestead  may  be  set 
apart  to  a  debtor  out  of  a  leasehold  in  real  estate,  or  where  such  leasehold  is  not 
susceptible  of  division  he  may  retain  $1000  out  of  the  proceeds  of  it. 

This  ^ras  an  appeal  from  a  judgment  of  the  District  Court.  At 
the  time  Beckerkord  was  declared  a  bankrupt  he  was  the  owner 
of  an  unexpired  term  of  a  leasehold  estate.  The  value  thereof, 
as  appeared  from  a  sale  made  by  the  assignees,  was  $1490.  After 
the  sale  the  bankrupt,  by  his  counsel,  appeared  before  the  regis- 
ter and  claimed  $1000  of  the  proceeds  of  the  sale  in  lieu  of  a 
homestead,  which  claim  was  resisted  by  assignees.  The  register 
thereupon  certified  the  case  to  the  District  Court  of  the  Eastern 
District,  and  Treat,  J.,  allowed  the  claim,  and  ordered  the 
amount  to  be  paid  by  the  assignees.  From  this  order  the 
assignee  appealed  to  this  court. 

A.  Binswanger^  for  the  assignee. — ^In  some  twelve  states  no 
homestead  exemptions  existed  in  1864,  while  in  other  states  there 
is  a  great  diversity  as  to  the  amount  and  value  of  the  homestead 
exempt.  In  many  eastern  states  a  homestead  of  the  value  of 
only  |500  is  allowed  exempt  from  execution,  while  in  other  states 
a  much  greater  amount  is  exempt.  In  California  $5000  in  value 
is  exempt.  In  Wisconsin,  Minnesota,  and  Arkansas  there  is  no 
limitation  as  to  value  or  extent  of  the  homestead. 

These  exemptions  not  being  uniform  fall  within  the  inhibition 
of  section  8  of  article  1  of  the  Constitution  of  the  United  States, 
which  gives  Congress  the  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcy  throughout  the  United  States. 

Congress  cannot  do  that  indirectly  which  it  cannot  do  directly. 
Having  no  power  to  embody  the  various  homestead  exemptions 
of  the  various  states  in  the  law  itself,  it  cannot  do  it  indirectly 
by  inserting  such  a  clause  as  this,  and  there  is  no  uniformity  in 
the  law  as  required  by  the  Constitution. 

Charles  JS.  Pearce^  for  the  bankrupt. 
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The  opinion  of  the  court  was  delivered  by 

Kreeel,  J. — It  is  admitted  that  the  bankrupt  is  the  head  of  a 
family.  The  14th  section  of  the  Bankrupt  Law,  after  excepting 
certain  specific  articles,  goes  on  to  exempt  "  such  other  property 
as  now  is  or  hereafter  shall  be  exempted  from  attachment  or 
seizure  or  levy  on  execution  by  the  laws  of  the  United  States, 
and  such  other  property  not  included  in  the  foregoing  exceptions 
as  is  exempted  from  levy  and  sale  upon  execution  or  other  process 
or  order  of  any  court,  by  the  laws  of  the  state  in  which  the  bank- 
rupt has  his  domicile  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  to  an  amount  not  exceeding  that 
allowed  by  such  state  exemption  laws  in  force  in  the  year  1864." 
The  laws  of  Missouri  in  1864  exempted  among  other  property 
from  sale  under  execution  or  other  process,  "when  owned  by 
the  head  of  a  family  or  wife  who  shall  be  a  bond  fide  resident  of 
the  state,  any  of  his  or  her  real  estate  not  exceeding  160  acres  of 
farming  land,  or  one  lot  in  town  or  city  in  value  $1000,  at  the 
date  of  such  exemption,  to  be  held  and  enjoyed  by  such  party  as 
a  homestead.''  After  providing  for  setting  apart  of  homestead 
and  ascertaining  the  value  thereof,  the  law  proceeds  to  enact  that 
"  when  the  real  estate  owned  by  the  head  of  a  family  is  of  greater 
value  than  the  amount  allowed  as  the  value  of  a  homestead,  and 
is  not  susceptible  of  division,  such  real  estate  may  be  sold,  and 
the  officer  shall  pay  over  to  the  defendant  in  such  execution  the 
amount  or  value  of  a  homestead  exempted  under  the  provision  of 
the  act."  The  act  has  the  usual  provision  making  it  inapplicable 
to  liabilities  contracted  before  the  taking  effect  thereof. 

Two  questions  are  suggested  for  our  consideration.  First,  can  a 
homestead  be  carved  out  of  a  leasehold  estate,  and  if  so,  secondly, 
is  that  part  of  the  14th  section  of  the  Bankrupt  Law  making  the 
exemption  constitutional. 

The  language  of  the  Missouri  statute  in  reference  to  title  is, 
that  he  or  she  must  be  owner  of  the  real  estate  in  order  to  have  a 
homestead  exempted.  It  is  argued  that  there  can  be  no  such 
ownership  as  the  law  here  contemplates  in  a  leasehold  estate,  and 
hence  no  homestead  can  be  carved  out  of  it.  By  the  17th  section 
of  the  Missouri  statutes  relating  to  executions,  it  is  enacted  that 
leases  upon  land  for  any  unexpired  term  of  three  years  and  more, 
shall  be  subject  to  execution  and  sold  as  real  property. 

The  term  real  property  is  defined  by  the  38th  section  of  the 
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general  provisions  of  the  same  statute  as  including  every  estate, 
interest,  and  right  in  land.  These  provisions  seem  to  us  to  solve 
the  question  suggested  in  favor  of  the  bankrupt,  entitling  him  to 
have  a  homestead  set  apart  in  the  leasehold  owned  by  him  at  the 
time  he  was  declared  a  bankrupt. 

The  second  question  presented  and  urged  with  earnestness  is 
the  unconstitutionality  of  that  part  of  section  14th  of  the  Bank-^ 
rapt  Law,  making  the  homestead  exemption. 

^^  Congress  shall  have  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcy  throughout  the  United  States,"  is  the  lan- 
guage of  the  Constitution  by  which  the  grant  is  made.  It  is 
insisted  that  the  14th  section,  already  cited,  having  adopted  the 
exemption  laws  of  the  state  in  which  the  bankrupt  is  domiciled, 
and  these  exemptions  having  no  regard  to  uniformity,  violate  the 
constitutional  provision  authorizing  uniforjn  laws  throughout  the. 
United  States  to  be  passed.  It  is  obvious,  from  the  language 
employed,  that  the  uniformity  here  referred  to  was  a  uniformity 
among  the  states.  If  Congress  saw  cause  to  pass  bankrupt  laws 
under  the  grant  of  power  referred  to,  the  injunction  is  that  they 
shall  be  uniform  throughout  the  United  States.  So  far  as  the 
diatribution  of  the  bankrupt's  assets — the  point  under  considera- 
tion—is  concerned,  the  law  is  uniform.  When  viewed  with  refer- 
ence to  the  state  exemption  laws,  there  is  a  uniformity  which,  on 
reflection,  readily  suggests  itself.  Though  the  states  vary  in  the 
extent  of  their  exemptions,  yet  what  remains  the  Bankrupt  Law 
distributes  equally  among  the  creditors.  Nor  does  the  Bankrupt 
Law  in  any  way  vary  or  change  the  rights  of  the  parties.  All 
contracts  are  made  with  reference  to  existing  laws,  and  no  creditor 
could  recover  more  from  his  debtor  under  the  state  laws  than  the 
unexempted  part  of  his  assets,  the  very  thing  that  is  attained  by 
the  Bankrupt  Law,  which,  therefore,  is  strictly  uniforin. 

To  establish  the  uniformity  contended  for  would  have  made  it 
necessary  for  Congress  to  have  virtually  abrogated  all  state  ex- 
emption laws.  In  doing  so  it  would  necessarily  have  legislated 
against  the  debtor  class,  by  making  whatever  property  that  was 
exempt,  at  the  time  of  contracting,  subject  to  distribution.  This 
certainly  would  not  have  tended  either  to  uniformity,  justice,  or 
equality.  But  the  power  to  abrogate  state  exemption  laws  has 
never  been  claimed  for  Congress,  but  on  the  contrary,  such  laws 
have  been  upheld  and  declared  constitutional,  when  not  applied 
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to  obligations  incurred  prior  to  the  passage  of  the  law.  The  idea 
of  property  in  men  has  grown  gradually  weaker,  and  since  the 
abolishment  of  imprisonment  for  debt,  has  nearly  vanished. 

In  lieu  thereof,  the  state  for  its  own  purposes  and  the  well- 
being  of  the  individual  and  family,  has  secured  what  are  deemed 
necessaries  against  the  claims  of  creditors,  and  directed  the  latter 
to  look  to  the  integrity  and  property  of  his  debtor  for  security. 

Exemption  laws  now  exist  in  all  the  states,  and  are  deservedly 
becoming  more  and  more  popular.  There  is  something  so  humane 
underlying  them,  that  courts  will  not  interfere  unless  they  violate 
a  plain  mandate  of  the  organic  law. 

We  find  nothing  in  the  provisions  of  the  Bankrupt  Law  which 
we  are  now  considering,  that  is  in  violation  of  the  Constitution 
of  the  United  States,  The  order  of  the  District  Court  ia 
affirmed. 

Miller,  J.,  concurred. 
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SUPREME  COURT  OF  THE  UNITED  STATES.^ 
SUPREME  COURT  OF  INDIANA.' 

SUPREME  COURT  OF  MAINE.* 
SUPREME  COURT  OF  MISSOURI^ 
SUPREME  COURT  OF  NEW  YORK.* 
SUPREME  COURT  OP  PENNSYLVANIA.' 

Agent.     See  Master ,  dec. ;  Pleading, 

Suit  between  Consignor  and  Factor — Order  to  Factor  to  sell — 
Advances  by  Factor — Right  to  determine  when  to  sell. — In  a  suit  be- 
tween a  consignor  and  his  factors  who  had  made  advances  on  the  con- 
signment nearly  equal  to  its  value — the  allegation  of  the  consignor 

*  From  J.  Wm.  Wallace,  Esq. ;  to  appear  in  toIs.  10  and  11  of  his  reports. 
«  From  J.  B.  Black,  Esq.,  Reporter;  to  appear  in  32  Indiana  Rep. 

•  From  W.  W.  Virgin,  Esq.,  Reporter ;  to  appear  in  57  Maine  Rep. 

*  From  C.  C.  Whittlesey,  Esq.,  late  Reporter ;  to  appear  in  46  or  47  Mo.  Rep. 

•  From  Hon.  O.  L,  Barbour ;  to  appear  in  vol.  57  of  his  reports. 

.  *  From  F.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  63  Fenna.  State  Rep. 
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being  non-cbmpliance  by  the  factors  with  his  orders  to  sell — the  alleged 
order  being,  however,  but  a  verbal  one,  and  a  conflict  of  testimony 
existing  as  to  whether  such  an  order  was  given  at  all,  an  instruction 
was  rightly  refused  to  the  consignor  which  rested  the  liability  of  the 
&ctor  on  the  bare  fact  of  an  order  to  sell,  and  which  made  no  allusion 
either  to  the  advances  or  to  the  fact  that  three  weeks  after  the  alleged 
order  was  given,  the  factors  wrote  to  their  consignor  a  letter  informing 
bim  that  they  had  not  sold  his  goods,  as  the  market  had  been  dull  and 
OD  the  decline  every  day  since  he  left  them ;  that  the  goods  would  not 
tben  sell  for  more  ihan  so  much  (a  decline  on  former  prices) ;  that  they 
would  be  compelled  to  sell  unless  he  made  other  shipments,  or  remitted 
cash  as  a  margin,  the  money  market  being  tight ;  that  they  had  held  on 
thos  far  to  meet  his  views,  but  that  the  declining  tendency  of  the  market 
indaced  them  to  write,  and  asking  to  hear  from  him  on  his  receipt  of 
their  letteTy  which  letter  the  consignor  received,  but  purposely  declined 
to  answer:  Feild  v.  Farringtan,  10  or  11  Wall. 

When  factors  have  made  large  advances  or  incurred  expense  on 
account  of  the  consignment,  the  principal  cannot  by  any  subsequent 
orders  control  their  right  to  sell  at  such  a  time,  as  in  the  exercise  of  a 
Eound  discretion,  and  in  accordance  with  the  usage  of  trade,  they  may 
deem  best  to  secure  indemnity  to  themselves,  and  to  promote  the  in- 
terest of  the  consignor;  they  acting  of  course  in  good  faith  and  with 
reasonable  skill :  Id, 

The  effect  of  a  refusal  by  the  consignor  to  reply  to  such  a  letter  as 
tbat  mentioned  in  the  paragraph  next  but  one  above,  within  a  reasonable 
time  afler  he  received  it,  was  to  raise  a  presumption  that  he  approved 
of  what  his  factors  had  done,  so  far  as  their  letter  informed  him,  and 
in  the  absence  of  anything  to  rebut  that  presumption,  he  was  to  be 
regarded  as  having  consented  to  whatever  delay  hacl  occurred  in  effect- 
ing a  sale,  even  though  the  delay  was  contrary  to  his  directions :  Id. 

The  receipt  and  non-acknowledgment  of  such  a  letter  would  not, 
however,  relieve  the  factors  from  a  continuing  obligation  to  sell  within  a 
reasonable  time  after  sending  it  off,  all  the  circumstances  of  the  case 
being  considered,  and  at  the  best  prices  that  could  be  obtained :  Id. 

Hence  where,  after  mailing  such  a  letter,  the  factors  did  not  sell  for 
nearly  ten  months  afterwards,  the  market  declining  all  the  while :  Seld, 
though  the  letter  was  never  acknowledged,  that  it  was  a  question  which 
should  have  been  submitted  to  the  jury  whether  the  long  delay  to  sell 
in  Tiew  of  a  market  falling  all  the  while,  was  in  the  exercise  of  sound 
discretion,  good  faith,  and  reasonable  diligence ;  and  that  an  instruction 
that  the  consignors  should  bear  all  losses  sustained  after  a  refusal  to 
answer  the  factor's  letter,  without  excepting  such  portion  of  the  loss  as 
might  have  been  caused  by  the  factor's  fault,  was  error :  Id. 

Cannot  make  jprofit  for  himself  out  of  his  PrindpaVs  Property. — The 
managing  agent  of  a  steamboat  employed  to  secure  freights  and  make 
contracts,  cannot  speculate  for  his  own  private  advantage  with  the  busi- 
neas  intrusted  to  him.  If  he  make  a  contract  in  his  own  name  for 
freight  which  is  carried  out  by  the  boat,  he  will  be  compelled  to  ac- 
count for  the  sums  received  by  him  to  his  co-owners,  notwithstanding  he 
may  have  owned  the  larger  share  of  the  boat :  Rea  et  al  v.  Ccpelin, 
46  or  47  Mo. 
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Assumpsit. 

Contract — Member  of  Family — Liability  for  Board, — Where  a  man 
lives  in  the  family  of  his  son-in-law,  such  marriage  connection  rebuts 
any  presumption  of  an  implied  promise  of  the  father-in-law  to  pay  for 
board  which  would  exist  in  the  absence  of  such  a  relation  between  the 
parties:  DauLenspeck,  Executor,  v.  Powers,  32  Ind. 

Attachment. 

Whether  an  action  in  rem  or  in  personam — Must  be  a  Levy  on  Property 
OS  Foundation  of  Jurisdiction — Regularity  of  Proceedings. — Proceedings 
to  enforce  a  debt  or  demand  by  attachment  of  the  defendant's  property 
partake  of  the  character  of  suits  both  in  rem  and  in  personam :  Cooper 
V.  Reynolds,  10  or  11  Wall. 

If  there  is  a  personal  service  of  the  process  on  the  defendant  or 
personal  appearance  by  him,  the  case  is  mainly  a  personal  action ;  but 
if  in  the  absence  of  either  of  these  the  property  is  attached  and  sold, 
it  becomes  essentially  a  proceeding  in  rem  and  is  governed  by  principles 
applicable  to  that  class  of  actions :  Id, 

In  this  class  of  cases  the  court  cannot  proceed  without  a  levy  on  the 
property  of  the  defendant;  and  the  judgment  binds  nothing  but  the 
property  attached :  Id. 

The  seizure  of  the  property  of  the  defendant  under  the  proper  pro- 
cess of  the  court,  is,  therefore,  the  foundation  of  the  court's  jurisdic- 
tion, and  defective  or  irregular  affidavits  and  publication  of  notice, 
though  they  might  reverse  a  judgment  in  such  case  for  error  in  depart- 
ing from  the  directions  of  the  statute,  do  not  render  such  a  judgment 
void:  Id. 

Where  there  is  a  valid  writ  and  levy,  a  judgment  of  the  court,  an  order 
of  sale,  and  a  sale  and  sheriff's  deed,  the  proceeding  cannot  be  held 
void  when  introduced  collaterally  in  another  suit :  Id. 

Bond. 

Reforming. — A  bond  will  not  be  reformed  by  striking  out  portions 
alleged  to  be  erroneous,  where  there  is  no  evidence  to  show  that  it 
was  not*drawn  in  exact  conformity  to  the  agreement  previously  made 
between  the  parties,  but  on  the  contrary  the  complaint  alleges  that  the 
bond  was  drawn  according  to  such  agreement,  and  it  is  clear  that  both 
obligor  and  obligee  understood  that  the  bond  should  contain  the 
provisions  sought  to  be  stricken  out :  Gamer  v.  Bird  et  al.,  ExWs.,  57 
Barb. 

The  fact  that  the  obligor  employed  a  lawyer,  who  gave  him  bad  ad- 
vice, and  thereby  deceived  him  as  to  his  rights,  and  induced  him  to 
execute  the  bond,  furnishes  no  authority  to  the  court  to  alter  the  con- 
tract of  the  parties :  Id. 

Boundary. 

Deed  referring  to  Map  or  Plat — Evidence  dehors  the  Deed  to  show 
the  Line. — A  deed  which  refers  to  a  plat  of  the  land  for  one  of  the  lines 
of  the  boundary,  may  be  read  in  evidence  to  the  jury  without  the  pro- 
duction of  the  plat,  subject  to  an  identification  of  such  line  by  competent 
evidence  during  the  progress  of  the  trial :  Dreery  v.  Cray,  10  W^all. 
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A  deed  whicli  refers  to  such  a  plat  for  one  line,  or  wbicb  authorizes 
the  line  to  be  run  by  a  certain  person  according  to  such  a  plat,  is  not 
Toid  for  uncertainty  on  its  face  :  Id, 

In  case  of  such  a  deed  made  a  great  many  years  ago,  though  the  plat 
is  not  produced,  it  is  competent  to  show  by  other  proof,  written  or  parol, 
or  both,  that  such  a  line  existed  and  where  it  was  located :  Id. 

This  may  be  shown  by  long  possession  on  each  side  of  the  line,  evi- 
denced by  a  fence,  by  the  parol  declarations  of  the  parties  holding 
under  the  deed  on  each  side  of  the  line,  or  by  any  facts  which  clearly 
establish  the  existence  of  such  a  line  and  its  location  :  Id. 

Hearsay  Evidence — Ancient  Maps  and  Surveys. — In  trespass  q.  c./., 
"not  guilty''  puts  the  plaintiff's  possession  in  issue,  which  the  defendant 
may  disprove  by  proving  his  own  ancient  and  continued  possession  of 
the  heat  in  gtto :  Mc  Causland  v.  Fleming,  63  Peuna. 

Pedigree  and  boundary  are  the  excepted  cases  wherein  reputation  and 
nearsay  of  deceased  persons  are  received  in  evidence :  Id. 

Ancient  maps  and  surveys  are  evidence  to  elucidate  and  ascertain 
boundary  and  fix  monuments :  Id. 

No  drafts  when  offered  for  title  will  be  received  except  they  bear 
an  oficial  character ;  and  in  this  they  differ  from  those  offered  to  show 
homdary :  Id. 

A  party  claimed  to  what  was  known  as  the  '^  Taylor  line."  On  the 
trial  he  offered  a  draft  dated  forty-five  years  previously,  proved  to  have 
been  in  the  possession  of  a  former  owner,  who  claimed  by  it  thirty-firfe 
years  before,  and  proved  also  to  be  the  handwriting  of  Taylor,  who  was 
a  surveyor,  and  was  dead.     Held,  to  be  evidence  of  boundary  :  Id. 

Broker.     See  Evidence. 
Common  Carrier. 

Negligence — Act  of  God  or  the  Public  Enemy. — When  a  common 
carrier  shows  that  a  loss  was  by  some  vis  major  as  by  flood,  he  is  excused 
▼ithout  proving  affirmatively  that  he  was  guilty  of  no  negligence :  RaiU 
mtd  Co.  V.  Reeves^  10  Wall. 

The  proof  of  such  negligence,  if  the  negligence  is  asserted  to  exist, 
rests  on  the  other  party  i  Id.  • 

In  case  of  a  loss  of  which  the  proximate  cause  is  the  act  of  God  or 
the  public  enemy,  the  common  carrier  is  excused,  though  his  own  negli- 
gence or  laches  may  have  contributed  as  a  remote  cause  :  Id. 

The  maxim  causa  proxima  non  remota  spectatur  applies  to  such  cases 
as  to  other  contracts  and  transactions,  and  ordinary  diligence  is  all  that 
is  required  of  the  carrier  to  avoid  or  remedy  the  effects  of  the  over- 
powering cause :  Id. 

The  mere  promise  of  a  carrier,  made  without  additional  consideration, 
to  forward  freight  already  on  the  route  by  an  earlier  train  than  usual,  is 
•not  evidence  from  which  a  jury  may  Infer  a  special  contract  to  do  so : 
Id. 

Towhoats. — Steam  towboats  or  tugs  are  not  con^mon  carriers  as 
tegarda  the  vessels  they  have  in  tow  and  their  cargoes.  The  common- 
law  rale  as  to  common  carriers  applied  to  goods  only,  and  not  to  vessels : 
Brown  v.  Clegffj  63  Penna. 
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Confederate  States.     See  Tntemationcd  Law. 

Conflict  of  Laws.    See  Descent. 

Limitations — Lex  Fori. — The  statute  of  the  state  where  the  suit  is 
brought  is  alone  applicable  to  a  cause  of  action  accruing  in  another 
state :  Carson  y.  Hunter,  46  or  47  Mo. 

Contract. 

Covenant  to  Forbear — Breach  of. — A  covenant  or  agreement  to  for- 
bear to  sue  on  an  obligation  for  a  limited  time  after  maturity  of  such 
obligation,  though  founded  on  a  sufficient  conBideration,  cannot  be 
pleaded  as  a  release,  or  in  bar  of  an  action  on  such  obligation  brought 
within  the  time  limited.  In  such  case,  the  defendant  sued  is  left  to  his 
action  for  a  breach  of  the  covenant  or  agreement :  Irons  v.  WoodfiU, 
32  Ind. 

Illegal  Consideration. — A  promissory  note,  given  for  the  purchase  of 
slaves  taken  from  Missouri  and  sold  in  Arkansas  after  the  date  of  the 
President's  proclamation  of  August  18th  1861,  forbidding  commercial 
intercourse  with  the  insurgent  states,  is  founded  upon  an  illegal  con- 
sideration and  is  void :  Carson  v.  Hunter,  46  or  47  Mo. 

Dependent  Contracts. — Where  a  note  is  given  in  consideration  of  the 
purchase  which  is  to  be  conveyed  upon  payment  of  the  money,  the 
payee  cannot  recover  upon  the  note  without  tender  of  a  conveyance : 
Dietrich  v.  Franz,  46  or  47  Mo. 

Corporation. 

Promissory  Note — Signature, — The  secretary  of  the  "  Neal  Manu- 
facturing Co.,  Madison,  Ind.,"  gave  a  promissory  note,  in  which  were 
the  words  "  we  promise,"  &c.,  signed  in  his  own  name,  with  "  Sec'y" 
affixed  thereto,  and  bearing  the  seal  of  said  corporation.  Hdd,  that  he 
was  not  personally  liable  on  the  note.     Means  v.  Swormstedt,  32  Ind. 

Criminal  Law. 

Ohio  River — Boundary  of  the  State — Jurisdiction. — A  county  of 
this  stale  Iving  along  the  Ohio  river  is  bounded,  on  the  side  adjoining 
that  river,  by  low-water  mark ;  and  the  boundary  of  Kentucky  opposite 
to  such  county  is  low-water  mark  on  the  Indiana  side  of  the  river.  The 
proper  courts  of  such  county  have  concurrent  jurisdiction  with  the 
courts  of  Kentucky  over  crimes  committed  on  said  river  opposite  to 
such  county :  Carlisle  v.  The  State,  32  Ind. 

Venue — Variance. — A  variance  between  the  allegation  in  an  indict- 
ment as  to  the  place  where  the  offence  was  committed  and  the  proof  on 
the  trial,  the  place  not  being  a  part  of  the  description  of  the  offence, 
and  both  places  being  within  the  jurisdiction  of  the  court,  is  not  mate- 
rial: Id. 

An  indictment  for  murder,  in  the  Circuit  Court  of  the  county  of 
Spencer,  charged  the  offence  to  have  been  committed  "  at  and  in  the 
said  county  of  Spencer."  The  evidence  tended  to  prove  that  the  crime 
was  committed  on  the  Ohio  river  opposite  to  said  county,  below  low- 
water  mark.     Held,  that  the  variance  was  immaterial :  Id. 
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DsBT.     See  Master  and  Servant. 

Bebtob  and  CaSDlTOR.     See  Evidence;  Husband  and  Wife, 

Fraudulent  Assignment — Set-off. — If  an  insolvent  debtor  take  notes 
payable  to  his  wife,  the  consideration  moving  from  him,  with  intent  to 
binder  and  delay  his  creditors,  the  notes  will  be  treated  as  an  assignment 
of  the  debt  to  the  wife  and  fraudulent  as  to  creditors.  If  the  payees 
of  the  note  when  sued  by  the  wife  have  a  claim  against  the  husband 
which  would  be  a  competent  set-off  at  law,  they  may  plead  this  debt  as 
an  equitable  set-off  against  the  wife,  the  husband  being  insolvent :  Repp^ 
X.  R^pfy^  46  or  47  Mo. 

Fraudulent  Conversion  of  Debtor's  Property. — Although  one  may 
have  intended  to  defraud  the  creditors  of  another  by  taking  and  con- 
verting his  property  into  cash,  such  intention  will  be  rendered  harmless 
by  his  delivering  the  proceeds  of  the  sale  to  the  debtor,  or  his  wife  as 
anthorized  agent :    Cramer,  Receiver,  dhc,  v.  Blood,  57  Barb. 

And  if  he  subsequently  receives  a  portion  of  such  proceeds,  with  like 
intent,  from  the  debtor's  agent,  for  the  use  of  the  debtor  and  his  wife, 
and  to  be  handed  over  to  them  or  for  their  use  as  they  may  want,  such 
intent  will  be  rendered  harmless  by  his  paying  over  the  money  to  cre- 
ditors, or  to  the  debtor  or  his  wife  by  his  directions  :  Id. 

Rights  of  Subsequent  Judgment  Creditors. — A  settlement  between 
such  person  and  the  debtor,  and  payment  of  the  amount  due  for  such 
property  or  its  proceeds,  will  discharge  the  former  from  any  liability  to 
creditors  of  the  owner  who  subsequently  obtain  judgments  against  the 
latter:  Id. 

Creditors  at  Large — Fraudulent  Transfers. — A  creditor  at  large  is 
not  in  a  situation  to  question  the  bona  fides  of  a  transfer  of  the  debtor's 
property ;  nor  the  right  of  a  third  person  to  take  such  property ;  nor  his 
right  to  retain  the  proceeds  of  its  sale :  Id. 

The  statute  in  relation  to  conveyances  of  a  debtor's  property  with  the 
intent  to  delay,  hinder,  and  defraud  his  creditors,  has  no  application  to 
a  fraudulent  transfer  of  such  property  by  any  one  except  the  debtor ; 
and  no  one  can  avail  himself  of  the  statute  except  a  crcdit^^r  who  is 
hindered,  delayed,  or  defrauded  thereby.  A  creditor  at  large  cannot 
be  hindered  by  such  transfer,  within  the  purview  of  the  statute :  Id. 

Deed.     See  Boundary. 

Descent. 

Personal  Status. — When  a  canon  of  descent  makes  the  right  of 
inheritance  to  depend  on  personal  status^  such  status  must  be  ascertained 
from  the  lex  domicilii;  but  if  a  statute  of  descent  directs  the  inherit- 
aocd  of  land  without  regard  to  personal  status,  then  the  law  of  another 
state  as  to  such  status  canliave  no  influence  in  determining  upon  whom 
the  descent  is  cast :  Harvey  v.  Ball,  32  Ind. 

Section  123  of  chapter  28,  Revised  Statutes  1843,  which  provided, 
that  **  if  any  man  shall  marry  a  woman  who  has,  previous  to  the  mar- 
riage, borne  an  illegitimate  child,  and  after  marriage  shall  acknowledge 
snch  child  as  his  own,  such  child  shall  be  deemed  legitimate  to  all 
Vol.  XIX.— 5 
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intents  and  purposes/'  did  not  merely  or  primarily  declare  the  personal 
statits  of  sucli  child,  but  bestowed  upon  it  the  capacities  of  an  heir ; 
and  as  a  provision  governing  the  descent  of  lands  in  this  state,  it  oper- 
ated without  regard  to  domicil :  Id. 

Equitt.     See  Husband  and  Wt/e ;  Partnership. 

Power  to  reform  Written  Instruments. — ^The  authority  which  a  court 
of  equity  has  to  reform  a  written  instrument  does  not  extend  to  any 
alteration  of  a  contract,  but  only  to  making  the  contract  in  which  a 
mistake  has  occurred  correct,  by  conforming  it  to  what  was  actually 
agreed  upon  between  the  parties :  Gamer  v.  Birdy  57  Barb. 

Relief  from  Acts  done  under  a  False  Impression  as  to  the  Facts. — 
Courts  do  not  relieve  from  acts  done  under  a  false  impression  as  to  the 
facts,  though  under  a  mistake  of  the  law.  The  parties  must  be  left 
to  other  remedies  founded  on  fraud  if  it  existed ;  or,  if  relief  can  be 
granted  in  any  case  for  mistake  of  the  law  it  must  be  founded  on  the  fact 
that  the  adverse  party  had  parted  with  nothing  of  value :  Id. 

Error. 

Erroneous  Instruction  which  did  not  damage  the  Party  complaining 
of  it, — The  erroneous  instruction  of  the  court  in  regard  to  the  effect  of 
a  deed  of  mortgage  on  the  plaintiff's  title,  is  no  ground  of  reversal  when 
this  court  can  see  that  the  plaintiff  had  no  title  on  which  the  jury  could 
have  found  in  his  favor :  Dreery  v.  Cray^  10  Wall. 

Estoppel.     See  Partnership. 

What  amounts  to. — To  a  suit  brought  for  the  partition  of  a  lot,  seve- 
ral persons  who  owned  the  rear  part  thereof  were  made  parties.  In  the 
decree  the  description  of  the  property  ordered  to  be  sold  did  not  include 
the  rear  of  the  lot.  The  whole  lot  being  sold,  F.,  one  of  the  owners  of 
the  rear  portion,  although  knowing  of  the  sale,  made  no  objection,  and 
accepted  her  share  of  the  proceeds,  but  executed  no  release.  Heldy  that 
her  acts,  in  not  objecting  to  the  sale  and  afterwards  receiving  payment 
for  her  share,  estopped  her  and  her  representatives  from  claiming  any 
interest  in  the  land;  and  that  the  sale  of  the  lot  under  the  decree  was 
to  be  considered  as  conveying  a  good  title  to  the  whole  lot,  although  it 
was  not  correctly  described  in  such  decree :  Gamer  v.  Bird^  57  Barb. 

Although  a  mistake  as  to  the  law  forms  no  ground  for  reforming  a 
contract,  yet  where  a  party,  acting  under  a  mistake  of  law  or  of  fact, 
does  acts  which  mislead  tfie  adverse  party,  he  is  estopped,  as  well  as  if 
he  was  not  acting  under  such  mistake  :  Id. 

Evidence.     See  Boundary. 

Declarations  of  Strangers  to  affect  Tjtle. — The  declarations  of  a 
grantor  after  the  grant  cannot  be  received  to  affect  the  title  of  his 
grantee ;  but  if  the  grantee  permits  the  grantor  to  remain  in  actual 
possession,  the  grantor's  declarations  whilst  in  possession  may  be  given 
in  evidence:  this  is  not  extended  to  a  constructive  possession  :  Pier  v. 
Duffy  63  Penna. 
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What  a  man  in  possession  of  land  or  goods  says,  is  admissible  to  prove 
in  what  capacity  he  is  there :  Id, 

The  admission  during  his  tenancy,  by  one  under  whom  a  plaintiff 
claims,  affects  such  plaintiff  only :  Id, 

Tenants  in  common  have  no  community  of  title  and  interest  which 
will  make  their  declarations  admissible  against  each  other  :  Id, 

One  authorised  to  sell,  but  not  in  actual  possession,  is  a  mere  broker, 
and  not  even  constructively  in  possession  :  his  declarations  are  not  ad- 
minible  to  affect  his  principal :  /(/. 

If  there  be  even  very  slight  evidence  of  complicity  between  a  grantor 
and  grantee  to  defraud  creditors,  the  declarations  of  one,  although  after 
the  grant,  are  admissible  against  the  other  x  Id, 

Factor.    See  Agent 

Fraud. 

Purchase  hy  one  for  several  Associates — Disclosure  of  Real  Price, — 
Steveoscn  being  in  negotiation  for  oil  land,  proposed  to  form  a  com- 
pany, represented  that  the  land  could  be  bought  for  $12,000,  and  in- 
duced Short  to  take  and  pay  for  a  share  of  it  at  $1000.  Stevenson 
boaght  the  land  for  $6000,  without  disclosing  to  his  associates  the  price 
which  he  gave :  Held^  that  on  these  fact3  Short  could  recover  his 
money  back :  Short  v.  Stevenson,  63  Penna. 

If  Stevenson  had  disclosed  the  sum  for  which  the  land  could  be 
bought,  and  which  he  paid,  and  refused  to  sell  for  less  than  $12,000, 
and  Short  had  agreed  to  pay  $1000  for  a  share  with  a  knowledge  of  the 
facts,  the  transaction  would  have  been  unimpeachable :  Id, 

Good  faith  required  that  Stevenson  should  charge  his  associates  no 
more  for  their  respective  shares  than  the  amount  actually  paid  there- 
for: Id. 

Frauds,  Statute  of. 

Poifment  o/  Another's  Debt, — Where  A.  sells  to  B.  lands  which  are 
subject  to  the  lien  of  a  judgment,  and  C,  the  judgment  creditor,  agrees 
to  accept  the  promise  of  B.  to  pay  the  judgment-debt  which  is  credited' 
in  part  payment  of  the  purchase-money,  and  part  of  which  is  paid  to  C, 
the  contract  is  not  within  the  Statute  of  Frauds,  and  the  judgment  as 
against  A.  is  thereby  satisfied  :  Bishears  v.  Rowe^  46  or  47  Mo. 

Habeas  Corpus. 

A  party  beld  under  arrest  by  virtue  of  legal  process  by  a  court  having 
jarisdiction  of  the  person  and  the  offence,  cannot  be  discharged  upon  a 
hhtas  corpus,  on  the  ground  that  the  statute  creating  the  offence  is 
onconstitutional :  In  re  Harris,  46  or  47  Mo. 

Husband  and  Wipe.     See  Debtor  and  Creditor, 

Indirect  Conveyance  by  Husband  and  Wife — Mortgagc-^To  consti- 
tute an  indirect  conveyance  of  real  estate  to  a  married  woman  by  her 
hnsbaod,  within  the  meaning  of  E.  S.  c.  61,  §  1,  the  deed  from  him 
must  be  made  as  one  step  in  the  conveyance  to  her,  for  her  benefit,  and 
for  the  purpose  of  getting  the  estate  into  her  hands :  Bean  v.  Booihby, 
57  Me. 
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If  the  grantee  of  real  estate  mortgage  it  back  to  secure  the  purchase- 
money,  and  the  mortgagee  assign  bond  fide  the  mortgage  to  the  wife  of 
the  mortgagor,  such  assignment  will  not  operate  as  a  discharge  of  the 
mortgage :  Id, 

And  if,  when  the  mortgage  given  back  for  the  purchase-money  of  real 
estate  is  assigned  bond,  fide  to  the  wife  of  the  mortgagor,  the  husband 
quitclaim  to  her,  and  she  thereupon  convey  to  a  third  person,  by  a  deed 
of  warranty,  therein  referring  to  the  mortgage,  "  as  having  been  can- 
celled by  assignment/'  the  mortgage  will  not  thereby  become  merged^ 
but  it  will  be  upheld  :  Id, 

FfCLuduleni  Conveyance  of  Property  to  Wife, — Only  a  judgment 
debtor  can  seek  relief  in  equity,  on  the  ground  that  real  estate,  paid  for 
by  his  debtor,  has  been  fraudulently  conveyed  to  the  debtor's  wife : 
Griffin  v.  Nitcher,  57  Me. 

Insurance. 

Notice  of  Loss — Waiver  of  Objections  to  Form  of  Notice. — The  de- 
fendants, by  their  policy,  promised  the  plaintiff  to  pay  him  the  amount 
insured  upon  his  house,  within  three  months  next  after  a  loss  and 
**  notice  thereof  given,"  by  the  plaintiff,  "  in  writing  to  the  secretary 
within  thirty  days  from  the  time  such  may  have  happened."  In  less 
than  a  week  after  the  loss,  the  defendants'  local  agent  gave  the  secretary 

a  written  notice  of  the  following  tenor :   "  James  R.  Works,  of , 

requests  me  to  notify  you  that  his  house,  insured  in  policy  No.  72,272, 
was  totally  destroyed  by  fire  on  the  29th  ult.  5" '  to  which  the  secretary 
replied  by  letter,  acknowledging  the  receipt  of  the  notice,  and  declaring 
that  it  will  receive  the  attention  of  the  directors,  at  their  first  meeting, 
and  that  'Mn  all  probability  some  one  will  be  there  to  prepare  the 
necessary  papers  before  that  time."  In  an  action  on  the  policy,  Held^ 
that  no  objection  ever  having  been  made  to  the  notice,  all  exception 
thereto  was  thereby  waived  :  Works  v.  Farmers*  M.  F,  Ins.  Co.^  57  Me. 

Mutual  Insurance  Company — Deposit  Note  for  Losses  and  other 
Expenses. — Where  the  charter  of  a  Mutual  Insurance  Company  pro- 
vides that  the  deposit  note  shall  be  payable  in  part,  or  in  whole,  when 
the  directors  deem  the  same  requisite  for  the  ^^  payment  of  losses  or 
other  expenses,"  and  the  remainder,  afler  deducting  such  payment,  to 
be  relinquished  to  the  signer;  that  every  member  "  shall  pay  his  pro- 
portion of  all  losses  and  expenses  accruing  in  and  to  the  class  in  which 
his  property  is  embraced ;"  and  that  the  policy  shall  create  a  lien  upon 
the  property  insured  for  the  security  of  the  deposit  note,  ^'  and  the  cost 
which  may  accrue  in  collecting  the  same ;"  an  assessment  of  ninety-five 
per  cent,  additional  to  the  actual  losses  in  a  certain  class,  upon  the 
premium  notes  in  such  class  to  "  meet  estimated  bad  debts,  interest, 
expenses,  and  costs  of  collection,"  is  illegal :  York  Co.  Mut.  Fire  Ins, 
Co.  V.  Bowdeny  57  Me. 

International  Law. 

Foreclosure  of  Mortgage  by  Proceedings  Inside  the  Federal  Lines  dur^ 
ing  the  War — Rights  of  Parties  inside  the  Confederate  Lines  not  affected 
by  such  Proceedings. — The  equity  of  redemption  of  a  mortgage  is  not  ex- 
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tiDgaisbed  by  proceedings  to  foreclose  the  same  daring  the  rebellion^ 
when  sach  proceedings  were  taken  within  the  Union  Tines,  while  the 
defendants  were  absent  in  the  rebel  lines,  and  were  prohibited  by  the 
Federal  officers  from  entering  the  Union  lines :  Dean  v.  Nelson,  10  or 
11  Wall 

Limitations,  Statute  of. 

Suspension  of  Running  of  the  Statute  hy  a  Forced  Disability — Hov)  hng^ 
such  Susp^n^ion  was  an  enforced  one. — Although  the  running  of  a  Statute 
of  Limitations  to  the  right  of  suing  may  be  suspended  by  causes  not 
mentioned  in  the  statute  itself,  as,  for  example^  by  the  fact  that  the 
plaintiff  without  default  of  his  own,  has  been  disabled  by  a  superior 
power  from  the  capacity  to  sue — still,  when  by  the  removal  of  the  dis- 
abling power,  the  right  reyerts,  the  question,  in  a  case  where  the  statute 
is  afterwards  set  up  as  a  bar  to  a  suit,  will  be,  '^  how  long  did  the  sus* 
pension  which  it  caused  continue  V*  And  the  operation  of  the  statute 
will  not  be  prevented  for  a  longer  time  than  that  during  which  the  sus- 
pension was  an  enforced  one  :  Braun  v.  Saurwetn,  10  or  11  Wall. 

Maps.     See  Boundary, 

Master  and  Servant. 

Hiring /or  Indefinite  Time — Discharge  of  Servant — Damages — Action 
of  Debt, — ^By  a  written  contract,  Kirk  agreed  with  Hartman  to  act  "  as 
agent  or  salesman  for  stock  of  (a  company)  stone,  coal  and  coke  and  to 
tr&Tel/'  kc,  Hartman  "  to  pay  him  $3000  in  equal  quarterly  payments'' 
and  his  travelling  expenses,  and  to  allow  him  to  take  orders  from  others, 
kc,  Eeldj  that  this  was  a  hiring  for  a  ye^ :  Kirk  v.  Hartman,  63 
Penoa. 

When  one  is  employed  as  an  agent,  &o.,  for  no  definite  time,  it  is  a 
hiring  at  tlie  will  of  both  parties,  and  the  servant  may  be  discharged 
withoat  notice :  Id. 

Id  a  suit  on  a  contract  of  hiring  by  a  servant  discharged  before  his 
tera,  his  being  engaged  in  other  profitable  business  or  refusing  it  if 
offered  may  be  shown  by  the  defendant  (on  whom  is  the  burden)  in 
mitigation  of  damages :  Id, 

Evidence  that  other  agents  in  similar  business  at  the  same  places  did 
mneh  more  business  than  the  plaintiff,  is  not  admissible  to  prove  hia 
negligence  or  default :  Id, 

Debt  will  lie  on  a  contract  for  service  for  a  determinate  time  and  fixed 
compensation,  when  the  servant  is  dismissed  before  its  expiration :  Id, 

I)ebt  lies  on  any  contract  in  which  the  certainty  of  the  sum  or  duty 
appears:  Id, 

Mortgaqb.     See  Husband  and  Wife ;  International  Law, 

Foreclosure — Parties, — Parties  claiming  an  interest  in  the  land  mort- 
gaged, are  entitled  upon  their  own  application  to  be  made  defendants  to 
a  suit  to  foreclose  to  protect  their  own  interest,  although  they  may  not 
We  secured  the  legal  title  to  the  equity  of  redemption.  It  is  sufficient 
that  they  have  a  substantial  interest  in  the  property :  Bates  v.  Mller  ei 
al,,  46  or  47  Mo. 
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Negligence.     See  Common  Carrier. 

Ofpicb. 

Title  to. — If  a  person  is  legally  entitled  to  an  office  of  which  he  is  not 
in  actual  possession ,  it  is  his  property,  and  he  cannot  he  restricted  to 
the  compensation  provided  therefor,  hut  may  demand  the  office  itself: 
City  of  Madison  v.  Korhly^  32  Ind. 

A  writ  of  mandate  will  lie  to  reinstate  a  city  attorney  appointed  hy 
the  common  council  and  afterwards  wrongfully  removed  hy  it'  from  the 
office :  Id, 

Partnership.     See  Fraud, 

Accounts — How  to  he  made  where  one  Partner  has  entire  charge  of  the 
Bunness. — In  stating  partnership  accounts,  where  one  partner  has  had 
entire  charge  of  the  husiness,  he  is  to  he  debited  with  the  whole  capital 
placed  in  his  hands,  as  well  as  with  the  proceeds  of  sales  realized  by  him  : 
Gunnell  v.  Bird,  10  Wall. 

If  part  of  the  capital  consisted  of  stock,  which  has  been  used  in  the 
business,  or  disposed  of,  and  the  proceeds  charged  against  him,  he  should 
be  credited  with  such  stock  as  a  disbursement,  to  the  amount  at  which 
it  was  originally  charged  against  him :  Id, 

An  allegation  in  an  answer  entirely  impertinent  to  the  bill  cannot  be 
used  as  evidence  for  the  defendant,  even  though  the  plaintiff  neglect  to 
file  a  replication :  Id. 

Representation  of  Partnership  whether  it  existed  in  fact  or  not. — 
In  a  suit  against  two  as  partners  on  contract,  the  question  would  be 
whether  they  were  partners  in  that  contract.  Whether  they  were  gene- 
ral partners  is  immaterial :  Kirk  v.  Hartman  dh  Co.,  63  Penna. 

If  one  holds  himself  out  or  knowingly  suffers  himself  to  be  held  out, 
as  a  partner,  on  the  faith  of  which  others  trust  or  enter  into  a  contract 
with  the  firm,  he  is  responsible,  although  not  a  partner :  Id. 

Estoppels  shut  the  mouth  of  a  party,  whether  his  original  act  or  decla- 
ration was  intended  to  deceive  or  not :  Id. 

• 

Pleading.    See  Contract. 

Agency, — In  suing  upon  a  promissory  note  it  is  sufficient  to  allege 
that  the  defendant  executed  the  note.  It  is  not  necessary  to  state 
whether  he  signed  the  note  himself  or  by  his  agent.  The  question  of 
authority  is  one  of  evidence,  not  of  pleading :  Slivin  v.  Rippey,  46  or 
47  Mo. 

Peomissoet  Notes. 

Defence  that  Plaintiff  is  not  the  Real  Owner. — ^In  an  action  upon  a 
promissory  note,  brought  since  the  Code,  the  defendant  has  a  right  to 
prove  that  the  plaintiff  is  not  the  real  owner  of  the  note  sued  on  :  Eaton 
V.  Alger,  57  Barb. 

If  the  plaintiff  is  not  a  regular  endorsee  or  holder,  but  holds  the  not« 
merely  as  agent  for  the  payee,  against  whom  the  defendants  claim  to 
have  a  good  defence,  they  are  interested  in  questioning  the  plaintiff's 
title,  and  have  the  right  to  show  his  want  of  interest :  Id, 

Rebellion.    See  Contract;  International  Law. 
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ElVER. 

Title  of  Riparian  Oumer, — The  title  of  a  riparian  owner  on  the  Al- 
legheoj  (it  heing  a  navigable  stream),  sinoe  the  reservation  of  islands 
under  the  Act  of  1785,  would  not  include  an  island  opposite  his  land, 
bat  would  extend  only  to  ordinary  low-water  mark  on  his  own  side : 
Watnwright  v.  McCuUoughy  63  Penna. 

Between  high  and  low  water  mark,  the  title  of  the  riparian  owner  is 
qualified,  being  subject  to  the  right  of  navigation  over  it  and  improve- 
ment of  the  stream  as  a  highway ;  and  the  riparian  owner  cannot  oc- 
cupy to  the  prejudice  of  navigation,  nor  place  obstructions  on  the  shore 
without  express  authority  from  the  state :  Id, 

The  Act  of  April  16th  1858,  "  to  establish  high  and  low  water  lines 
in  the  Allegheny,"  &c.,  is  not  applicable  to  disputed  boundaries  between 
private  owners,  but  for  regulating  the  respective  rights  of  the  public 
and  landowners  over  whose  property  the  right  of  navigation  extends 
between  high  and  low  water  marks  :  Id,  - 

The  wrongful  diversion  of  the  waters  of  a  navigable  river  from  its 
bed  does  not  extinguish  the  title  of  the  state  nor  add  to  that  of  indi- 
viduals: Id. 

Riparian  Owner — Ohio  River. — The  title  of  the  riparian  owner  on 
the  Ohio  river  extends  to  low-water  mark,  subject  only  to  the  easement 
in  the  public  of  the  right  of  navigation  :  Martin  v.  City  of  Evansvilkf 
32  Ind. 

The  city  of  Evansville,  under  her  charter,  has  the  power,  as  a  police 
regulation,  to  establish  water  lines  and  to  make  reasonable  provisions 
for  the  protection- of  navigation,  and  for  this  purpose  may  prohibit  the 
erection  of  buildings  below  high-water  mark  which  would  have  a  ten- 
dency to  obstruct  navigation ;  but  this  power  does  not  extend  to  private 
wharfs  above  high-water  mark :  Id. 

Sbt-Opf.     See  Debtor  and  Creditor. 

Slander. 

Proof  of  Repetition. — In  an  action  for  slander,  it  is  proper  to  allow 
the  plaintiff,  ailer  giving  evidence  to  prove  the  speaking  of  the  action- 
able words  alleged  in  the  complaint,  to  prove  the  repetition  of  the  same 
slanderous  charge  on  other  occasions,  and  subsequent  to  the  commence- 
ment of  the  action :  Johnson  v.  Brown,  57  Barb. 

Proof  of  a  repetition  of  the  original  charge  is  allowed,  not  for  the 
purpose  of  proving  a  general  malicious  feeling  or  intention  on  the  part 
of  the  defendant  towards  the  plaintiff,  but  to  show  the  degree  of  malice 
irith  which  the  slander  involved  in  the  action  was  uttered :  Id. 

Qualijication  of  the  Slanderous  Words. — It  is  not  erroneous  for  the 
judge  to  charge  the  jury,  in  an  action  for  slander,  that  even  if  the 
words  were  spoken  with  the  qualification  "  if  reports  were  true,"  that 
will  not  change  the  actionable  nature  of  the  words :  Id. 

Tenant  in  Common.     See  Evidence. 

Title.     See  Boundary;  Evidence. 

A  person  who  has  conveyed  land  by  deed  of  warranty  m^y  acquire  a 
subsequent  title  thereto  by  disseisin :   Traip  v.  traip,  57  Me. 
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Trespass.     See  Boundary, 

Trover  and  Conversion. 

Where  the  plaintifiPs  sheep,  having  broken  out  of  his  lot,  mingled 
with  those  of  the  defendant,  which  were  being  driven  along  the  high- 
way, and  were  driven  by  the  defendant,  with  his  own,  to  his  yard,  and 
there  separated  and  turned  into  the  highway,  and  driven  towards  the 
place  where  they  had  joined  the  defendant's  flock.  Held,  that  this  did 
not  amount  either  to  an  unlawful  taking,  or  to  a  conversion :  Van 
Valkenhurgh  v.  Thayer,  57  Barb. 

Waters  and  Watercourses.    See  River, 

Damages  to  Riparian  Owner. — Log-owners  are  liable  to  the  riparian 
proprietor  for  the  actual  damages  caused  by  travelling  upon  the  banks 
of  a  floatable  stream  for  the  purpose  of  propelling  their  logs :  Hooper  v. 
Hobson,  57  Me. 
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THE  LEGAL  TENDER  DECISIONS.' 

Thb  jadgments  pronounced  in  the  above  cases  are  now  the 
law  of  the  land,  subject  to  the  reconsideration  of  the  Supreme 
Court  of  the  United  States.  As  such  they  must  await  the  final 
determination  of  that  tribunal.  It  is  no  part  of  the  design  of 
this  article  to  consider  the  authority  of  Congress  to  issue  notes 
and  declare  them  a  legal  tender.  That  question  has  been  ex- 
hausted by  the  ability  brought  to  bear  on  either  side.  But  the 
reasons  assigned  for  a  judicial  decision  are  sometimes  more  im- 
portant than  the  point  immediately  adjudged.  They  enter  into 
the  body  of  the  law ;  and  may  have  an  unforeseen  influence  on  the 
course  of  judicial  opinion.  It  is  from  this  point  of  view  that  we 
propose  to  notice  some  of  the  salient  points  of  Bromon  v.  Itodes 
and  Hepburn  v.  Ghriswold. 

A  promise  to  pay  ten  dollars,  or  any  other  giren  sum,  lawful 
money  of  the  United  States,  may  be  regarded  in  three  different 
aspects.  It  may  be  viewed  as  a  promise  to  pay  the  sum  of  $10 — 
<s  a  promise  to  deliver  ten  pieces  of  metal,  stamped  at  the  mint 
under  the  denomination  of  dollars— or  as  a  promise  for  the  delivery 
of  an  amount  of  bullion  corresponding  to  that  which  such  dollars 
would  contain.  Each  of  these  interpretations  is  not  only  different 
from,  but  inconsistent  with,  and  exclusive  of,  the  others.  If  the 
meaning  is  that  the  sum  of  $10  shall  be  paid,  the  contract  creates 

'  Bronsan  r.  RodeSj  7  Wall.  S29  ;   Buder  r.  Borvntz,  Id.  258 ;   Hepburn  r. 

Gritwold,  8  Id.  603. 
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a  debt,  which,  like  other  debts,  may  be  discharged  in  any  lawful 
money  corresponding  to  the  numerical  amount  of  the  obligation. 
The  kind  of  money  in  which  the  payment  is  made  will  be  imma- 
terial, if  it  is  duly  authorized  by  law.  A  gold  eagle  is,  in  this 
aspect  of  the  case,  equivalent  to  ten  silver  dollars  (see  Gushing 
V.  Wells  J  98  Mass.  550,  551),  and  these  again  to  ten  dollars 
in  gold ;  or  the  debtor  may,  if  he  thinks  fit,  tender  the  amount 
in  smaller  coin ;  substituting  two  half  dollars  or  ten  dimes  for  a 
dollar,  subject  to  the  limitation  imposed  by  the  Act  of  February 
21st  1853. 

On  the  other  hand,  if  the  contract  is  construed  as  a  promise  to 
deliver  ten  silver  coins  of  the  denomination  of  a  dollar,  the  obli- 
gation will  not  be  a  debt,  but  for  the  delivery  of  goods  of  a  specific 
kind.  Half  dollars,  gold  dollars  or  eagles,  cannot  be  substituted 
for  silver  dollars :  Mervine  v.  Sailor,  6  Phila.  R.  422,  433. 
Whether  dollars  are  or  are  not  coined  at  the  mint,  the  debtor 
must  procure  them  at  his  peril,  or  undergo  the  consequences  of  a 
default.  The  creditor  cannot  maintain  debt,  but  must  sue  in 
covenant  or  assumpsit,  and  call  in  a  jury  to  assess  the  damages. 
A  judgment  cannot  be  taken  under  the  law  of  Pennsylvania  for 
want  of  an  affidavit  of  defence.  The  very  pieces  for  which  the 
obligee  has  stipulated  must  be  given,  and  nothing  else.  This 
results,  not  less  from  the  import,  than  from  the  form  of  such  an 
obligation.  If  the  dollars  are  wanted  to  complete  a  series  of 
coins,  a  gold  dollar  or  two  half  dollars  will  not  supply  the  place  of 
a  silver  dollar.  If  they  are  wanted  for  exportation  to  a  foreign 
country,  as,  for  instance,  China,  it  may  well  be  that  coin  of  a 
greater  or  less  denomination  than  a  dollar  will  not  answer  the 
purpose.  This  was  notoriously  the  case  in  former  years,  when 
the  trade  with  that  country  was  transacted  chiefly  in  dollars. 

But  there  is  a  third  aspect  of  the  contract,  under  which  it  may 
be  viewed  as  a  promise  for  the  delivery  of  an  amount  of  bullion 
corresponding  to  a  dollar :  Branson  v.  Modes,  7  Wall.  229,  250. 
If  so  interpreted,  and  the  contract  speaks  of  silver  money,  gold 
cannot  be  substituted,  but  two  half  dollars  may,  for  the  purposes 
of  the  contract,  be  equivalent  to  a  dollar.  Bullion  may,  more- 
over, obviously  be  substituted  for  coin,  because  the  subject  of  the 
contract  is  not  money  in  either  sense  of  the  word,  but  a  given 
weight  of  metal. 

If  the  bullion  is  of  the  given  standard,  it  need  not  be  pure  or 
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refined;  Branson  v.  Rodea,  %upra^  although  the  judgment  in  this 
case  maj  be  thought  to  err  in  overlooking  the  distinction  between 
this  class  of  contracts  and  that  first  above  described. 

Whether  the  amount  of  alloy  should  be  fixed  or  follow  the 
variations  of  the  coinage,  is  a  more  difficult  question ;  but  if  the 
contract  were  for  silver  dollars,  gold  bullion  obviously  would  not 
be  a  fulfilment  of  the  contract. 

There  can  be  no  doubt  as  to  which  of  these  interpretations 
should  be  put  on  a  contract  payable  in  lawful  money  of  the 
United  States.  A  promise  to  give  a  dollar  is  not  in  common 
acceptation,  or  in  the  legal  sense  of  the  term,  a  promise  to  give 
a  specific  coin.  It  may  be  fulfilled  by  the  delivery  of  two  half 
dollars  or  of  ten  dimes.  Nor  is  it  a  promise  to  deliver  an  amount 
')f  gold  or  silver  corresponding  to  that  which  the  dollar  contains. 
The  promissee  may  demand  money  and  refuse  to  receive  bullion. 
It  is  a  contract  to  pay  the  sum  of  one  dollar  in  lawful  money ;  and  (/ 
whatever  legally  constitutes  that  sum  at  the  time  when  the  pay- 
ment is  made  will  be  a  performance  of  the  contract.  The  law 
has  long  been  established  on  this  basis ;  and  if  the  decisions  are 
not  more  numerous,  it  is  simply  because  the  point  has  been 
regarded  as  too  obvious  to  be  called  in  question. 

The  doctrine  has  been  more  than  once  exemplified  in  the  finan- 
cial history  of  the  United  States.  The  weight  of  the  gold  eagle 
was  reduced  by  the  Act  of  February  21st  1853,  from  270  grains 
to  258,  and  the  value  diminished  in  a  corresponding  ratio ;  and 
yet  no  one  thought  of  contending  that  eagles  coined  after  the 
passage  of  the  act  were  not  a  legal  tender  for  all  subsequent 
debts.  This  result  was  the  more  remarkable  because  the  statute 
was  not  worded  retroactively  except  in  containing  a  provision 
that  the  gold  and  silver  coins  issued  previously  "  should  continue 
to  be  legal  tenders  on  the  same  terms  as  if  they  were  of  the  new 
coinage"  which  the  act  established.  The  loss  to  the  debtor  was 
obviously  considerable,  amounting  to  nearly  one  dollar  out  of 
every  twenty-two ;  and  the  silence  of  the  reports  may  be  regarded 
as  conclusive  that  the  point  was  not  thought  tenable  by  the  courts 
or  the  profession.  Such  is  also  the  well-recognised  rule  in  Eng- 
land, Tfhere,  throughout  changes  that  have  been  made  in  the  coin- 
age either  by  the  king  or  Parliament,  it  has  always  been  conceded 
that  in  determining  whether  money  is  a  lawful  tender,  regard 
must  be  had  to  the  time  of  payment,  and  not  to  that  when  the 
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contract  was  made.  The  only  instance  to  be  found  in  the  books 
is  the  case  of  Mixed  Moneys,  Davies'  R.  50,  where  a  bond  con- 
ditioned for  the  payment  of  lOOZ.  sterling  was  held  to  be  payable 
in  the  debased  coin  which  Queen  Elizabeth  had  made  a  legal 
tender  during  the  interval.  General  acquiescence  in  a  matter 
that  concerns  every  man  is  the  strongest  proof  that  can  be  given 
of  public  sentiment  in  countries  where  the  courts  and  press  are 
free.  Accordingly,  it  cannot  be  surprising  that  when  the  ques- 
tion arose  in  our  own  time  under  the  recent  Acts  of  Congress, 
the  decisions  should  have  been  uniform,  with  one  singular  excep- 
tion, that  if  Congress  were  authorized  to  issue  paper  currency 
and  make  it  a  legal  tender,  debts  contracted  on  a  specie  basis 
might  be  paid  in  paper.  The  law  was  so  held  in  a  series  of  cases 
which  will  be  found  reported  in  2  P.  F.  Smith  9,  where  all  the 
judges  would  seem  to  have  concurred  in  the  opinion  that  to  know 
in  what  money  a  debt  should  be  paid,  we  must  consider  what  the 
currency  is  when  the  payment  is  made,  and  not  what  it  was  when 
the  debt  was  contracted.  "I  do  not  perceive,'*  said  Strong,  J., 
"  any  force  in  the  objection  that  the  Act  of  Congress  impairs  the  ob- 
ligation of  private  contracts.  The  objection  is  not  founded  in  fact. 
It  assumes  at  its  start  false  premises.  It  assumes  that  an  engage- 
ment to  pay  money  is  the  assumption  of  an  obligation  to  pay  the 
kind  of  money  recognised  by  law  when  the  engagement  was  under- 
taken, or,  if  not  that  kind,  money  of  equal  intrinsic  value  in  the 
market.  But  this  is  a  mistaken  meaning  given  to  the  contract. 
A  promise  to  pay  money  made  before  February  26th  1862  was 
not  a  promise  to  pay  gold  or  silver,  much  less  a  promise  to  pay  a 
weight  of  gold  or  silver  then  defined.  If  there  is  anything  settled, 
it  is  that  a  contract  to  pay  money  is  satisfied  according  to  its 
meaning  by  the  payment  of  that  which  is  money  when  the  pay- 
ment is  made.  I  refer  for  this  to  Davies's  Rep.  28 ;  Barrington 
V.  Potter,  Dyer  81  b.  folio  67 ;  United  States  v.  Robertson,  5 
Peters  644;  Faw  v.  Marsteller,  2  Cranch  20.  No  one  ever 
thought  that  a  debt  of  $1000,  contracted  before  1834,  could  not 
be  paid  by  100  eagles  coined  after  that  year,  though  they  con- 
tained no  more  gold  than  94  eagles,  such  as  existed  when  the 
debt  was  made.  Every  contract  is  necessarily  subject  to  the  power 
of  the  government,  whatever  that  may  be,  over  the  currency,  and 
the  obligations  of  the  parties  are  undertaken  with  reference  to 
that  power." 
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Instead  of  contracting  for  money,  in  the  ordinary  and  legal 
sense  of  the  term,  the  parties  may,  however,  obviously  contract  for 
specific  coins,  and  if  apt  words  are  used  to  manifest  such  a  design,  v/ 
full  effect  will  be  given  to  it  by  the  law.  The  intention  must, 
however,  appear,  and  will  not  be  inferred  from  terms  which,  like  ^ 
dollars,  sovereigns,  and  shillings,  &c.,  in  their  ordinary  accepta- 
tion, signify  money,  although  capable  of  being  used  in  another 
sense,  because  such  an  interpretation  would  tend,  in  the  great 
majority  of  instances,  to  defeat  the  true  object  of  the  contract. 
A  man  who  promises  to  give  ten  dollars  for  a  hat,  does  not  by  so 
doing  bind  himself  to  give  ten  coins  of  that  denomination,  but 
simply  to  give  ten  dollars  in  any  lawful  coin.  A  promise  to  pay 
ten  gold  dollars  is  within  the, same  principle.  Even  if  the  adjec- 
tive gold  excluded  silver,  the  purchaser  would  still  be  at  liberty  to 
tender  an  eagle  instead  of  the  dollars  which  the  contract  literally 
rqftires,  showing  that  what  the  parties  have  in  view  is  money  and 
not  coin :  Shollenberger  v.  Brinton^  2  P.  F.  Smith  9.  Nor  will  it 
make  any  difierence,  under  the  decisions  in  Pennsylvania,  that  the 
contract  prescribes  the  weight  of  the  dollars  in  which  the  payment 
is  to  be  made.  In  Mervine  v.  Sailor^  5  Phila.  R.  422,  2  P.  F. 
Smith  9,  the  promise  was  to  pay  $570  lawful  money  of  the  United 
States,  each  dollar  weighing  17  pennyweights  and  6  grains  at  least, 
but  the  court  held  that  the  pajrment  might  be  made  in  gold  dollars 
or  silver  dollars,  weighing  17  pennyweights  12  grains,  or  in  the 
treasury  notes  of  the  United  States,  or,  in  short,  in  any  money 
which  was  legally  equivalent  to  the  $570  mentioned  in  the  con- 
tract. The  same  rule  was  applied  to  a  certificate  of  deposit  of 
"gold  payable  in  like  funds  with  interest,"  and  to  a  note  promis- 
ing to  pay  a  sum  certain,  but  marked  in  the  margin  "$14,145 
specie."  In  like  manner,  in  Johnson  v.  Vicars,  1  Duvall  (Ky. 
Rep.),  the  court  held  that  a  promise  to  pay  $420  in  gold  or  silver, 
vas  a  promise  to  pay  420  dollars,  and  that  the  judgment  must 
follow  the  promise  and  be  generally  for  dollars. 

The  cases  in  Massachusetts  are  not  less  strong  in  the  same 
direction.  In  Woods  v,  Bullens,  6  Allen  516,  the  suit  was  on  a 
"promise  to  pay  five  hundred  dollars  on  demand,  payable  in 
specie.**  The  plaintiff  contended  that  five  hundred  dollars  in 
specie  meant  five  hundred  specie  dollars,  and  that  he  was  entitled 
to  judgment  for  the  amount  which  such  dollars  would  have  brought 
if  exposed  for  sale  when  the  note  fell  due.     Chapman,  J.,  in 
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delivering  the  opinion  of  the  court,  observed,  that  this  contention 
assumed  that  the  specie  stipulated  for  was  to  be  regarded  as  mer- 
chandise and  not  as  money.  If  it  was  regarded  as  money,  it  was 
itself  the  standard  of  value,  and  the  allegation  that  one  dollar 
was  not  equivalent  to  another  was  absurd.  A  silver  dollar  might 
be  worth  more  or  less  in  the  market  than  a  dollar  in  gold,  but  the 
courts  were  by  law  to  treat  them  as  money  and  of  equal  value. 
The  court  had  no  power  to  enter  a  specific  judgment,  but  only 
for  a  sum  certain  in  dollars  and  cents.  It  was  said,  in  like  man- 
ner, in  Buah  v.  Baldrei/,  11  Allen  369,  that  whether  the  money, 
which  the  defendant  had  received  to  the  plaintiff's  use,  was  paid 
to  him  in  gold  or  notes,  he  was  only  answerable  for  the  numerical 
amount  in  legal  currency.  The  coined  dollar  of  gold  being  fixed 
by  law  as  of  the  value  of  a  dollar,  could  not  be  treated  by  a 
judicial  tribunal  as  being  of  difi'erent  value.  These  decisions 
were  cited  and  approved  in  Cushing  v.  Wills,  98  Mass.  550,  and 
such  has  been  the  general  current  of  decision :  Whetstone  v.  Colley, 
36  111.  328 ;  Buchegger  v.  ShultZy  5  Am.  Law  Reg.  N.  S.  95 ;  13 
Mich.  420. 

It  is  on  the  other  hand  equally  well  settled  that  when  the 
parties  contract  for  coin  of  a  particular  kind  or  denomination, 
and  not  for  money,  the  very  thing  stipulated  for  must  be  fur- 
nished: Sears  v.  Dewing,  14  Allen  413;  Cushing  \,  Wills,  98 
Mass.  550.  If  the  contract  is  for  foreign  coin  it  must  be  procured 
and  delivered  ;  if  for  domestic  coin  of  a  particular  year,  that  and 
no  other  will  answer  the  purpose.  A  promise  to  deliver  a  dollar 
coined  in  the  year  1810  cannot  be  satisfied  by  the  delivery  of  a 
dollar  coined  in  any  other  year.  So,  if  the  contract  is  for  silver 
dollars  of  a  certain  weight  and  fineness,  these  and  not  gold  dollars 
or  half  dollars,  although  of  the  same  nominal  or  actual  value, 
must  be  supplied  under  the  contract.  It  will  make  no  matter 
that  dollars  of  the  kind  in  question  are  no  longer  coined  and 
cannot  be  procured  in  the  market,  because  the  obligor  takes  the 
burden  of  the  contract  on  himself,  and  must  fulfil  it  at  his  peril. 
Accordingly  in  The  Christ  Church  Hospital  v.  Fuechsel,  2  P. 
F.  Smith  71,  the  court  held  that  a  covenant  to  pay  32  Spanish 
milled  dollars  could  not  be  fulfilled  by  a  tender  of  anything  but 
the  very  coin  for  which  the  covenant  stipulated ;  and  a  similar 
decision  was  made  in  Mather  v.  Kinike,  1  P.  F.  Smith  425,  with 
reference  to  a  covenant  to  pay  21  Spanish  pieces  of  eight.     The 
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principle  was  stated  with  admirable  clearness  by  Sharswood,  J., 
in  Mervine  v.  SaHor^  5  Phila.  Rep.  422 ;  although  the  eircam- 
stances  did  not  require  the  application  of  the  principle.  A  breach 
of  covenant  is  not  excused  by  the  difficulty  or  impossibility  of 
performance.  This  was  vindicated  as  a  fundamental  rule  by  the 
Supreme  Court  of  the  United  States,  in  Dermott  v.  Jones,  2 
Wall.  1,  and  is  equally  applicable  whether  the  promise  is  to 
bnild  a  house  or  to  furnish  coin.  When,  however,  the  words  of  a 
contract  admit  of  two  interpretations,  the  parties  may  fairly  be 
presumed  to  have  intended  that  which  may  be  fulfilled  in  the 
usual  course  of  business.  A  man  may  promise  to  deliver  a  coin 
which  the  government  has  ceased  to  issue,  or  a  coin  such  as  no 
government  has  ever  issued,  and  must  then  submit  to  the  conse- 
quences of  his  own  folly  or  inadvertence.  But  such  an  interpre- 
tation should  not  be  put  on  the  contract  if  the  words  reasonably 
admit  of  a  different  meaning.  If  the  parties  intend  to  stipulate 
for  bullion  it  is  easy  to  say  so  in  language  that  cannot  be  misun- 
derstood. The  promise  may  be  in  terms  to  deliver  so  many 
pounds,  ounces,  or  pennyweights  of  gold  or  silver.  And  so  if 
the  intention  is  to  stipulate  for  the  coinage  of  a  particular  year, 
or  for  coin  equal  in  weight  or  fineness  to  such  a  coinage.  But 
the  use  of  the  word  dollar  primd  facie  imports  not  coin  but  mo- 
ney, and  an  intention  to  use  it  in  any  other  sense  should  not  be 
presumed  unless  the  meaning  is  clear.  Otherwise  a  man,  who 
intends  to  stipulate  for  the  delivery  of  that  which  with  adequate 
means  can  always  be  procured,  may  find  himself  bound  by  an 
onerous  obligation  that  cannot  be  fulfilled.  The  question,  how- 
ever, is  one  purely  of  intention,  and  if  that  can  be  ascertained,  i 
there  is  no  doubt  as  to  the  principle. 

In  Button  v.  Pailaret,  2  P.  F.  Smith  109,  the  bond  sued  on 
was  conditioned  for  the  payment  of  "  $3000,  gold  coin  of  the 
United  States,  of  the  present  weight  and  fineness.**  Here  the 
words  "present  weight  and  fineness"  clearly  indicated  such 
gold  coin  as  the  United  States  then  issued,  to  the  exclusion  of 
money  in  any  other  form.  The  contract,  therefore,  was  for  coin, 
not  money ;  and  the  court  held  that  it  could  not  be  fulfilled  by  a 
tender  of  notes,  or  of  any  coin  not  answering  to  the  description 
in  the  bond. 

It  is  equally  well  established  on  general  principles  that  the 
damages    for   the   breach   of  a    contract,   payable    in    specific 
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coin,  are  to  be  assessed  not  in  the  coin  which  the  defendant 
agreed  to  give,  but  generally  for  what  the  coin  was  worth  in 
lawful  money  at  the  time  when  it  was  to  have  been  delivered : 
Menderson  v.  McPike,  35  Mo.  255 ;  Mather  v.  Kinike^  1  P.  F. 
Smith  425;  Button  v.  Failaretj  2  Id.  109.  In  Mather  v. 
Kinike^  Woodward,  C.  J.,  said  that  contracts  for  specific  articles 
were,  if  not  performed,  to  be  compensated  in  the  currency  of  the 
country,  according  to  the  value  of  the  articles  stipulated  for.  A 
contract  to  ^^pay  21  Spanish  dollars  or  pieces  of  eight,  each 
piece  of  eight  weighing  17  pennyweights  6  grains,  or  so  much 
lawful  money  of  the  province  of  Pennsylvania  as  shall  from  time 
to  time  be  sufficient  to  purchase  21  such  pieces  of  eight,  was  as 
much  a  contract  for  a  commodity  as  if  it  had  been  for  wheat  or 
ingots  of  gold  or  silver."  Judgment  was  accordingly  given  for 
the  value  of  the  Spanish  dollars  in  the  legal  tender  notes  of  the 
United  States. 

It  was  said  in  like  manner,  in  Ussez  County  v.  Pacific  Mills. 
14  Allen  389,  that  wheh  rent  was  payable  in  silver  of  a  certain 
fineness,  the  value  of  it  should  be  estimated  in  treasury  notes, 
because  these  notes  are  the  most  common  currency  in  use  and 
most  easily  procured,  and  by  which  it  is  to  be  presumed  that  the 
debtor  will  satisfy  the  judgment.  So  in  Sears  v.  Dewing^  14 
Allen  413,  which  was  an  action  to  recover  rent  due  upon  a  lease, 
in  which  the  lessee  agreed  to  pay  "  the  yearly  rent  of  4  ounces, 
2  pennyweights  and  12  grains  of  pure  gold  in  coined  money," 
a  majority  of  the  court  held,  that  though  the  gold  was  by  the 
terms  of  the  contract  to  be  paid  in  the  form  of  money,  yet  the 
contract  regarded  it  as  a  commodity,  and  judgment  was  entered 
for  the  value  of  the  gold  in  treasury  notes.  For  a  like  reason  the 
judgment  on  a  note  payable  in  gold,  ought  not  to  be  for  gold  but 
for  dollars  generally,  without  specifying  the  kind :  Buchegger  v. 
Shultz,  5  Am.  Law  Reg.  N.  S.  95 ;  13  Mich.  420. 

When,  however,  the  question  arose  in  Branson  v.  JRodeSj 
7  Wall.  229,  a  difi'erent  conclusion  was  reached,  and  one  for  which 
there  is  seemingly  no  precedent.  The  suit  was  on  a  bond  con- 
ditioned for  the  payment  of  $1400  in  gold  and  silver  coin,  lawful 
money  of  the  United  States.  The  amount  was  tendered  in 
United  States  notes  and  refused  by  the  obligee.  Satisfaction 
was  thereupon  entered  upon  the  mortgage  accompanying  the 
bond  by  the  Supreme  Court  of  New  York,   and  their  decree 
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affirmed  by  the  Court  of  Appeals.     A  writ  of  error  was  then 
taken  to  the  Supreme  Court  of  the  United  States. 

The  counsel  for  the  appellant  contended  that  there  were  in 
fact  four  legal  tender  dollars  of  different  values,  Ist.  The  gold 
coin  coined  since  1834  of  the  value  of  100  cents,  or  lOOths  of 
such  dollars.  2d.  The  gold  coin  coined  before  1834  of  the  value 
of  106  of  such  cents.  3d.  The  existing  silver  dollar  of  the  value 
of  103  of  such  cents.  4th.  The  treasury  note  dollar  which  in 
December  1868  was  worth  75  of  such  cents. 

If  the  obligor  had  contracted  to  deliver  100  gold  dollars  of  the 
coinage  prior  to  1834,  he  could  not  have  discharged  the  obliga- 
tion by  the  tender  of  100  gold  dollars  of  the  present  coinage, 
unless  there  was  some  positive  law  compelling  the  court  to  regard 
things  essentially  of  unequal  value  as  equal  for  the  purposes  of 
payment.  For  a  like  reason  he  should  not  be  allowed  to  dis- 
charge an  agreement  to  pay  1000  specie  dollars  by  the  tender  of 
1000  paper  notes  worth  only  three-fourths  of  their  numerical 
amount  in  coin.  One  question  to  be  determined  under  these 
circumstances  was,  whether  the  law  declaring  treasury  notes  to 
be  lawful  money,  and  a  legal  tender  for  the  payment  of  all  debts, 
public  and  private,  was  designed  to  render  paper  dollars  legally 
equivalent  to  specie,  and  an  adequate  performance  of  a  contract 
expressly  stipulating  for  payment  in  coin. 

It  was  obvious  that  Congress  had  no  such  design,  and  that  the 
act  in  question  did  not  operate  to  prevent  parties  from  binding 
themselves  by  an  express  agreement  to  pay  in  a  metallic  currency 
as  distinguished  from  paper. 

It  was  said  on  behalf  of  the  defendant  in  error  that  if  the  bond 
under  consideration  had  been  for  the  delivery  of  1400  gold  dol- 
lars, and  not  as  it  was  in  fact  to  pay  $1400  in  gold  or  silver  coin, 
it  would  not  have  created  a  debt  in  the  sense  either  of  the  common 
law  or  of  the  statute,  making  treasury  notes  a  legal  tender.  Such 
an  obligation  would  regard  dollars,  not  as  currency  but  as  articles 
of  traflSc  or  commodities.  It  could  only  be  performed  by  the 
actual  delivery  of  the  number  and  kind  of  dollars  specified  in  the 
Bond,  and  the  damages  in  case  of  non-performance  would  be  the 
value  of  such  dollars  as  estimated  in  legal  currency  at  the  time 
when  the  breach  occurred.  But  it  was  contended  that  the  obliga- 
tion before  the  court  was  to  pay  a  sum  certain  in  lawful  money 

of  the  United  States,  and  that  the  words  gold  and  silver  coin 
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should  either  be  rejected  as  inconsistent  with  the  tenor  of  the 
contract,  or  viewed  as  merely  descriptive  of  that  which  the  law 
would  have  implied,  to  wit,  that  payment  was  to  be  made  in  the 
metallic  currency,  which  was  then  the  only  one. 

Chief  Justice  Chase  said,  in  delivering  judgment,  that  the 
legal  import  of  the  phrase  "  dollars  payable  in  gold  and  silver 
coin  lawful  money  of  the  United  States,"  might  be  ascertained 
without  much  difficulty.  Every  such  dollar  was  a  piece  of  gold 
or  silver  certified  to  be  of  a  given  weight  and  purity  by  the  form 
and  impress  given  to  it  at  the  mint  of  the  United  States,  and 
therefore  declared  to  be  a  legal  tender.  Any  number  of  such 
dollars  was  the  number  of  grains  of  standard  gold  or  silver  in 
one  dollar  multiplied  by  the  given  number.  A  contract  to  pay  a 
certain  number  of  gold  or  silver  coins,  was  therefore  an  agree- 
ment to  deliver  a  certain  weight  of  standard  gold,  to  be  ascer- 
tained by  a  count  of  coins,  each  of  which  was  certified  to  contain 
a  definite  portion  of  that  weight.  It  was  not  distinguishable  in 
principle  from  an  agreement  to  deliver  an  equal  weight  of  bullion 
of  equal  fineness.  It  was  distinguishable  in  circumstance  only 
by  the  fact  that  the  sufficiency  of  the  amount  to  be  tendered  in 
payment  must  be  ascertained  in  the  case  of  bullion  by  assay  and 
the  scales,  while  in  the  case  of  coins  it  might  be  ascertained  by 
count.  This  construction  gave  efiect  to  the  intention  of  the  par- 
ties. Their  intent  was  that  the  debtor  should  deliver  to  the 
creditor  a  certain  number  of  gold  and  silver  coins  of  a  certain 
fineness  ascertained  by  count  of  coins  made  legal  tender  by 
statute.  If  paper  dollars  were  a  valid  tender  under  such  a  con- 
tract it  could  only  be  by  the  force  of  the  statute.  Taking  the 
statute  in  connection  with  the  general  course  of  legislation  on  the 
subject  of  the  currency,  it  did  not  require  or  even  admit  of  a 
construction  that  would  invalidate  express  contracts  for  payment 
in  coin.  Duties  on  imports  must  be  paid  in  coin,  and  interest  on 
the  public  debt  in  the  absence  of  other  provisions  must  also  be 
paid  in  coin.  An  argument  was  not  needed  to  prove  that  these 
positive  requirements  could  not  be  complied  with  if  contracts 
between  individuals  to  pay  coin  dollars  could  be  satisfied  by  ofiers 
to  pay  their  nominal  equivalent  in  note  dollars.  The  merchant 
who  agrees  to  pay  in  coin  must  contract  for  the  coin  which  he 
requires.  The  bank  which  receives  coin  from  him  on  deposit 
contracts  to  repay  it  on  demand.     The  messenger  who  is  sent  to 
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the  bank  or  custom-house  is  under  an  obligation  to  pay  or  deliver 
tbe  coin  according  to  his  instructions.  These  were  all  contracts 
either  express  or  implied  to  pay  coin.  It  was  plain  that  duties 
could  not  be  paid  in  coin  if  such  contracts  could  not  be  enforced. 
The  result  was  that  contracts  for  the  payment  of  coin  dollars 
could  only  be  satisfied  by  the  payment  of  coin#  dollars.  They 
were  not  debts  which  could  be  satisfied  by  the  tender  of  United 
States  notes. 

It  remained  to  determine  what  judgment  should  be  entered 
upon  a  contract  for  payment  in  coin.  It  had  loeen  taken  for 
granted  that  payment  could  only  be  made  in  one  description  of 
money.  But  the  Act  of  1792  provided,  "that  the  money  of 
account  of  the  United  States  shall  be  expressed  in  dollars,  dimes, 
cents,  and  mills,  and  that  all  accounts  in  public  offices  and  all 
proceedings  in  the  courts  of  the  United  States  shall  be  kept  and 
had  in  conformity  with  these  regulations.'' 

This  regulation  was  part  of  the  first  coinage  act,  and  had  refer- 
ence to  the  coins  provided  for  by  it.  It  was,  however,  a  general 
regulation  relating  to  all  accounts  and  all  judicial  proceedings. 
As  therefore,  two  descriptions  of  money  were  sanctioned  by  law, 
both  expressed  in  dollars  and  both  made  current  in  payments,  it 
vaa  necessary  in  order  to  prevent  ambiguity  and  prevent  a  failure 
of  justice,  to  regard  the  regulation  as  applicable  alike  to  both. 
When  the  contract  in  suit  was  payable  in  coin  the  judgment 
should  be  entered  in  coin  dollars  and  parts  of  dollars.  When  the 
contract  was  payable  in  dollars  generally,  without  specifying  to 
what  description  of  currency  it  referred,  judgment  was  to  be 
entered  generally  without  such  specification. 

Mr.  Justice  Miller  dissented  from  the  opinion  of  the  court  on 
the  ground  that  an  agreement  to  pay  a  given  sum  of  dollars  in 
gold  and  silver  dollars  lawful  money  of  the  United  States  was  a 
debt  in  the  common  acceptation  of  the  term,  and  within  tbe  mean- 
ing of  the  act  by  which  the  notes  of  the  United  States  were 
declared  to  be  lawful  money  and  a  legal  tender  for  all  debts  pub- 
lic and  private.  The  specification  of  the  kind  of  money  in  which 
the  pajrment  was  to  be  made  merely  expressed  what  the  law  would 
have  implied  at  the  time  the  contract  was  made.  It  did  not  there- 
fore control  the  legal  effect  of  the  word  dollar  as  the  unit  of  value 
established  by  law. 
The  argument  of  the  Chief  Justice  in  Branson  v.  Bodes  is 
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not  new,  and  contains  nothing  that  will  not  generally  be  con- 
ceded. It  follows  the  line  of  thought  which  had  been  drawn  by 
Judge  Sharswood  with  equal  clearness,  in  Mervine  v.  Sailor, 
5  Phila.  Rep.  422,  432.  The  authorities  agree  that  a  covenant 
to  pay  specific  coin  is  not  a  debt  but  an  obligation  of  a  very 
diflferent  kind.  .  It  is,  in  the  language  of  the  Chief  Justice,  "  an 
agreement  to  deliver  a  certain  weight  of  standard  gold,  to  be 
ascertained  by  a  count  of  coins,  and  is  distinguishable  from  an 
ordinary  contract  for  the  delivery  of  bullion  only  in  the  method 
by  which  the  suflSciency  of  the  tender  is  to  be  ascertained."  The 
debtor  may,  if  he  thinks  proper,  substitute  ingots  of  gold  or  silver 
for  coin,  and  require  the  weight  and  fineness  to  be  tested  by  assay 
and  the  scales. 

The  Act  of  July  11th  1862  obviously  does  not  apply  to  such 
a  contract  or  render  it  invalid.  It  relates  exclusively  to  debts, 
and  a  contract  to  deliver  bullion  is  not  a  debt  but  an  agreement 
to  furnish  merchandise  of  a  particular  kind.  The  anomaly  of 
Branson  v.  Rodes  is  not  the  reasoning  of  the  court,  but  the  con- 
clusion ultimately  deduced  in  giving  judgment.  Decrees  for 
specific  performance  are  nearly  if  not  quite  unknown  to  the  com- 
mon law.  The  redress  afforded  in  actions  ex  contractu  is  an  order 
not  that  the  contract  shall  be  fulfilled,  but  that  the  plaintiff  shall 
have  compensation  in  damages  for  the  breach.  The  contract  may 
be  for  the  delivery  of  grain,  but  the  judgment  is  not  on  that 
account  for  grain,  but  for  as  much  money  as  the  grain  would  have 
been  worth  at  the  time  and  place  appointed  for  the  fulfilment  of 
the  contract.  The  judgment  on  a  contract  for  Spanish  dollars 
follows  the  same  rule,  and  is  not  for  dollars  but  for  the  value 
which  the  dollars  would  have  had  if  delivered  according  to  the 
agreement.  There  is  nothing  in  a  contract  for  domestic  coin  to 
exempt  it  from  this  principle  or  require  an  anomalous  judgment 
for  the  things  or  class  of  things  contracted  for.  A  court  of 
equity  may  compel  the  specific  execution  of  a  contract  for  the 
conveyance  of  land,  but  such  a  decree  is  seldom,  if  ever,  made 
where  the  agreement  relates  to  chattels.  The  reasons  for  this 
course  are  obvious,  and  apply  with  peculiar  force  at  law  where 
judgments  are  enforced  by  converting  the  property  of  the  defend- 
ant into  that  which  he  has  been  adjudged  to  owe.  If,  for  instance, 
a  judgment  were  rendered  against  him  for  wheat,  his  goods  would 
be  sold  to  the  bidder  who  would  give  the  greatest  number  of 
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bushels  of  wheat,  and  when  the  judgment  is  for  bullion  or  specific 
coin,  the  execution  must  follow  and  enforce  the  judgment  for  bul- 
lion or  specie.  If  the  reasoning  of  the  Chief  Justice  is  sound,  a 
contract  payable  in  lawful  silver  money  of  the  United  States 
entitles  the  promissee  to  a  judgment  for  silver  dollars,  which,  as 
we  have  seen,  are  worth  3  per  cent,  more  than  gold.  Such  dol- 
lars are  rarely  coined  at  the  mint,  and  could  not  be  obtained  in 
sufficient  numbers  to  satisfy  an  execution  for  a  large  amount.  The 
inconvenience  that  might  result  is  obvious,  because  it  would  be 
the  duty  of  the  sheriff  to  give  efiect  to  the  mandate  of  the  court, 
and  refuse  any  bid  that  was  not  made  in  silver.  The  debtor 
might,  it  is  true,  tender  bullion  as  equivalent  to  coin.  But  there 
are  many  parts  of  this  country  where  it  would  be  difficult,  if  not 
impracticable,  to  procure  a  large  quantity  of  silver  in  any  form 
within  the  time  allowed  for  the  levy  and  return  of  a  fieri  facias  ; 
and  if  an  execution  can  be  issued  exclusively  for  silver,  the  pro- 
perty of  the  debtor  may  be  sold  for  much  less  than  it  is  worth, 
and  bought  in  by  a  rapacious  creditor  notwithstanding  the  pre- 
sence of  bidders  who  are  ready  and  willing  to  give  full  value  for 
it  in  the  currency  established  by  law,  and  the  only  one  accessible 
to  men  engaged  in  the  ordinary  operations  of  business.  A  forced 
sale  is  a  severe  but  necessary  means  of  administering  justice. 
The  hardship  would  be  real  if  the  debtor  were  cut  oflF  from  the 
ordinary  means  of  payment,  and  compelled  to  satisfy  the  writ  in 
specific  coin  or  chattels.  The  rule  of  the  common  law  that  judg- 
ments shall  be  general  for  as  much  lawful  money  as  will  compen- 
sate the  plaintiff  is  not  less  humane  than  just,  and  we  may  doubt 
the  wisdom  of  the  departure  from  it  in  Bronson  v.  Rodea. 

These  remarks  apply  with  equal  force  to  the  case  of  Butler  v. 
Horwitz.  In  that  ca^e  the  suit  was  on  a  lease  for  ninety-nine 
years  executed  in  the  year  1791,  and  containing  the  following 
covenant,  "  yielding  and  paying  therefor  the  yearly  rent  or  sum 
of  \bl,  current  money  of  Maryland,  payable  in  English  golden 
guineas  weighing  5  pennyweights  and  6  grains,  and  other  gold 
and  silver  at  their  present  established  rate  and  weight  according 
to  the  Act  of  Assembly."  The  contract  here  was  clearly  for  bul- 
lion payable  in  foreign  or  other  coin  at  the  established  rate-  and 
value  according  to  the  law  of  Maryland  as  then  existing. 

The  court  below  gave  judgment  for  $69.71,  being  the  value  of 
the  rent  as  estimated  in  the  legal  tender  currency  of  the  United 
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States.  When,  however,  the  question  came  before  the  Supreme 
Court  of  the  United  States,  that  tribunal  held  that  whether  the 
contract  be  for  foreign  or  domestic  coin  it  equally  entitles  the 
creditor  to  an  amount  of  bullion  of  the  stipulated  weight  and 
fineness.  The  damages  should  therefore  be  assessed  in  lawful 
gold  and  silver  money  of  the  United  States,  agreeably  to  the  rule 
laid  down  in  Bronson  v.  JRodea.  The  judgment  was  therefore 
reversed,  and  judgment  entered  in  accordance  with  this  principle. 

In  these  instances  the  constitutionality  of  the  Legal  Tender  Act 
was  taken  for  granted,  and  the  turning  point  of  the  decision  was 
the  nature  of  the  contract  as  entitling  the  plaintiff  to  bullion  in 
the  shape  of  coin.  The  obligation  of  the  defendant  was  said  not 
to  be  a  debt  in  the  ordinary  acceptation  of  the  term  or  within  the 
meaning  of  the  statute.  In  the  subsequent  case  of  Mephum  v. 
Oriswoldj  8  Wall.  603,  the  suit  was  on  a  promise  to  pay  "  JlOOO 
lawful  money  of  the  United  States."  It  was  therefore  a  debt,  and 
was  held  to  be  such  by  the  court.  Yet  the  judgment  was  the 
same,  to  wit,  for  gold  and  silver  coin.  We  may  therefore  infer 
that  in  the  opinion  of  the  Chief  Justice  there  is  no  real  distinction 
between  a  contract  payable  in  lawful  money  of  the  United  States 
and  in  foreign  coin ;  each  being  for  a  given  weight  of  gold  or 
silver,  equalling  the  number  of  grains  of  bullion  in  each  coin, 
multiplied  by  the  whole  number  of  coins  contracted  for.  If  this 
view  is  sound,  a  specie  dollar  of  the  present  coinage  is  not  a  legal 
tender  for  a  debt  incurred  prior  to  the  year  1834.  A  promise  to 
pay  a  sum  certain  in  lawful  money  of  the  United  States,  may  be 
satisfied  in  any  coins  which  by  law  make  up  that  sum ;  but  the 
United  States  have  no  more  power  over  a  contract  for  bullion 
than  they  have  over  a  contract  to  deliver  wheat.  Such  a  contract 
is  for  merchandise,  and  depends  on  the  law  of  the  state  where  it 
is  made,  or  on  the  law  of  the  state  where  it  is  to  be  performed. 

The  reason  given  in  Bronson  v.  Modes  for  entering  a  specific 
judgment,  can  hardly  be  deemed  suflScient.  It  is  the  Act  of 
1792,  directing  that  the  money  of  account  of  the  United  States 
shall  be  expressed  in  dollars,  dimes,  cents,  and  mills,  and  that  all 
accounts  in  the  public  offices  and  all  proceedings  in  the  courts  of 
the  United  States  shall  be  so  kept.  With  all  due  submission,  the 
motive  for  laying  down  this  rule  seems  to  have  been  a  different 
one  from  that  assigned  by  the  Chief  Justice.  It  was  to  correct 
the  inveterate  habit  of  conducting  pecuniary  transactions  in  the 
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depreciated  currency  which  had  prevailed  under  the  confedera- 
tion.   Sales  were  made  and  accounts  kept,  not  in  dollars  and 
cents,  but  in  pounds,  shillings,  and  pence,  having  a  different  value 
in  every  state.     This  practice  continued  down  to  our  own  times, 
and  the  traces  of  it  have  not  wholly  disappeared.    During  the  first 
half  of  this  century  the  Spanish  real  held  its  ground  against  the 
dime,  and  was  popularly  designated  in  New  York  as  a  shilling,  in 
Pennsylvania  as  elevenpence  or  eleven-penny  bit,  and  as  nine  pence 
in  Massachusetts.     The  purchaser  who  bought  at  retail  in  New 
England  was  told  the  price  in  shillings,  and  an  explanation  might 
be  necessary  to  inform  him  that  the  vendor  had  reference  to  an 
obsolete  coin  answering  to  seventeen  cents  of  our  money. 

The  source  of  the  evil  lay  far  back  in  the  colonial  history. 
It  is  clearly  indicated  in  the  American  Negotiator,  published  in 
1761,  and  dedicated  to  "Samuel  Lord  Sandys,  First  Commis- 
sioner for  trade  and  the  plantations."  "  The  currencies  in  the 
colonies  have  fluctuated  and  varied  so  much  that  they  have  differed 
greatly  both  as  to  time  and  place,  seldom  being  the  same  in  two 
different  provinces  at  a  time,  and  often  changing  value  in  the 
same  place.  In  some  of  the  provinces  they  have  deviated  so 
mucli  from  sterling  money  in  the  way  of  reckoning  their  moneys, 
and  run  to  such  a  degree  of  depreciation,  that  two  shillings  ster- 
ling have  become  equal  to  one  pound  currency,  or  one  pound 
sterling  equal  to  ten  pound.  At  Boston,  in  New  England,  they 
run  on  in  a  continual  course  of  depreciation  in  the  space  of  forty- 
seven  years  in  an  irregular  progressive  advance  from  133?.  cur- 
rency for  lOOL  sterling  to  1100/.  currency  for  lOOZ.  sterling." 
(Page  60).  The  General  Court  afforded  a  partial  remedy  by 
cancelling  the  depreciated  bills  and  issuing  others  for  money 
actually  borrowed,  after  which  the  legal  rate  of  exchange  was 
filed  at  133/.  currency  for  100/.  sterling,  while  the  Spanish  dollar 
was  rated  at  six  shillings.  A  Massachusetts  shilling  was  conse- 
quently worth  three-fourths  of  the  English  coin  of  the  same 
denomination.  See  Palfrey's  Hist,  of  Mass.,  vol.  2,  403,  525. 
Felt's  Acct.  of  Mass.  Currency  31,  45,  131.  Similar  causes 
produced  a  like  effect  in  the  other  colonies.  A  pound  in  Pennsyl- 
vania currency  was  estimated  at  ^2.66^,  or  but  little  more  than 
one-half  the  value  of  the  pound  sterling,  and  the  depreciation 
was  somewhat  greater  in  New  York.  The  currency  of  Virginia 
aud  Maryland  stood  higher  than  that  of  Pennsylvania,  but  the 
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disorder  reached  its  height  in  South  Carolina,  where  700t  cur- 
rency were  required  to  buy  lOOZ.  sterling. 

A  merchant  in  Philadelphia,  who  wished  to  consign  goods  to 
Charleston  and  remit  the  proceeds  to  England,  had  to  go  through 
an  intricate  and  laborious  calculation,  and  elaborate  tables  were 
prepared  to  facilitate  the  process.  (See  the  American  Negotiator 
42,  71.)  It  was  a  scene  of  monetary  and  financial  disorder,  which 
continued  under  the  confederacy,  and  did  not  close  until  after 
the  adoption  of  the  Constitution.  Men  were  slow  to  abandon  the 
method  of  computation  in  which  they  had  been  educated  for  the 
decimal  coinage  established  by  Congress,  and  thought  a  bad  sys- 
tem, to  which  they  were  accustomed,  preferable  to  the  inconve- 
nience incident  to  change. 

The  pound  and  shilling  continued  in  general  use  as  the  money 
of  account  until  the  close  of  the  century.  This  was  true  not 
only  of  private  transactions,  but  of  those  which  concerned  the 
public.  The  transition  to  dollars  and  cents  took  place  in  the 
ofiice  of  the  Auditor-General  of  Pennsylvania  in  1797,  and  seems 
to  have  been  longer  delayed  in  some  of  the  other  states. 

Congress  might  coin  money,  but  could  not  make  the  use  of  it 
compulsory,  nor  could  they  prevent  the  states  or  individuals  from 
keeping  their  accounts  in  the  way  they  thought  preferable.  They 
could,  however,  and  did,  require  the  pecuniary  transactions  of  the 
government  to  be  conducted  in  the  money  established  by  law. 
This  was  the  object,  and  the  only  object,  of  the  regulation  of 
1791.  It  had  no  reference  to  coin  as  such,  or  to  the  distinction 
between  coin  and  paper  money.  The  meaning  was  that  dollars, 
dimes,  cents,  and  mills,  or,  in  other  words,  units,  tenths,  hun- 
dredths, and  thousandths,  should  be  substituted,  where  the  United 
States  were  concerned,  for  the  heterogeneous  currency  which 
filled  the  channels  of  trade.  If  the  existing  dollars  were  called 
in  and  others  issued,  the  regulation  would  apply  equally  to  these, 
and  so  if  paper  dollars  were  substituted  for  coin.  The  end  in  view 
was  uniformity,  and  not  the  diversity  that  must  inevitably  result 
from  the  use  of  different  standards  of  varying  and  unequal  value. 

Unquestionably  when  dues  and  customs  are  payable  in  specie 
and  so  collected,  the  officer  is  under  an  obligation  to  pay  over 
what  he  receives,  and  should  make  a  corresponding  entry  in  his 
books ;  but  it  does  not  follow  that  the  damages  are  to  be  assessed 
specifically  in  coin  if  the  duty  is  not  fulfilled.     A  judgment  in 
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1869  for  91000  in  coin  would  have  been  an  inadequate  satisfac- 
tion for  the  misappropriation  of  a  thousand  gold  or  silver  dollars 
in  the  spring  of  1864. 

Such  a  rule  would  be  alike  injurious  to  the  creditor  and  debtor, 
B8  tempting  the  one  to  speculate  on  the  fall  of  gold,  and  depriv- 
ing the  other  of  what  he  would  have  made  if  the  contract  bad 
been  punctually  fulfilled.  It  is  therefore  di£5cult  to  believe,  with 
the  Chief  Justice,  that,  bj  the  use  of  one  and  the  same  term, 
two  different  standards  of  value  were  intended. 

On  turning  to  ffepbum  v.  OriBWoldy  we  shall  find  the  diver* 
gence  from  the  antecedent  course  of  decision  not  less  marked 
than  in  Branson  v.  Bodes.  The  court  held  that  if  the  Act  of 
February  25th  1862  was  constitutional  for  any  purpose,  it  was 
invalid  with  regard  to  antecedent  contracts.  To  make  the  notes 
of  the  United  States  a  legal  tender  for  a  debt  payable  in  specie 
would  impair  the  obligation  of  the  contract,  and  was  beyond  the 
power  of  Congress.  The  Chief  Justice  did  not  deny  that  the 
obligation  of  a  contract  might  be  impaired  through  the  operation 
of  the  express  powers  of  government.  So  much  has  to  be  con- 
ceded in  view  of  the  power  to  declare  war,  of  the  power  to  estab- 
lish an  uniform  system  of  bankruptcy,  of  the  power  to  coin  money 
and  declare  the  value  thereof.  But  he  contended  that  when  a 
power  not  enumerated  is  made  the  means  of  executing  an  enume- 
rated power,  it  must  be  consistent  with  the  spirit  of  the  Consti- 
tution. That  spirit  required  the  government  to  maintain,  not 
destroy  rights  conferred  by  grant  or  contract.  To  compel  the 
creditor  to  accept  less  than  the  amount  of  the  debt,  or  to  compel 
him  to  accept  something  which  might  bear  the  same  name  but  waa 
in  reality  less  valuable,  was  in  effect  to  take  private  property  with- 
out compensation,  and  not  in  the  due  course  of  law.  Such  an  act 
was  therefore  beyond  the  legislative  power  of  Congress. 

This  distinction  may  be  thought  more  plausible  than  sound. 
Certainly  Congress  have  not  been  authorized  to  impair  the  obli- 
gation of  contracts.  Such  a  head  of  power  would  be  a  novel  one 
under  any  form  of  government.  Ordinarily,  contracts  are  regu- 
lated by  the  law  of  the  state  where  they  are  made,  or  the  law 
of  the  state  where  they  are  to  be  performed,  and  cannot  be  varied 
or  controlled  by  Oongress.  But  the  powers  of  the  United  States 
may  be  carried  into  execution  even  when  the  effect  is  to  impair 
the  obligation  of  a  contract :  Evans  v.  Eatan^  1  Peters  0.  C.  Bepw 
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322 ;  Shollenberger  v.  Brinton,  2  P.  F.  Smith  9,  70.     This  is  as 
true  of  the  general  government  as  it  would  be  of  the  states  if 
there  were  no  prohibitory  words.    To  hold  that  a  measure  designed 
for  the  common  good  must  fail  because  it  conflicts  with  an  agree- 
ment between  individuals  is  contrary  to  the  fundamental  concep- 
tion of  government,  and  subversive  of  the  end  for  which  it  is 
established.     Accordingly,  no  one  would  maintain  that  the  opera- 
tion of  a  certificate  in  bankruptcy  is  limited  to  debts  incurred 
subsequently  to  the  passage  of  the  statute,  or  that  a  debt  con- 
tracted prior  to  the  year  1834  cannot  be  paid  in  current  coin. 
And  yet  the  obligation  is  impaired  retroactively  in  the  one  instance 
and  discharged  altogether  in  the  other.     So  an  agreement  in  New 
York  to  open  a  credit  in  London  will  be  at  an  end  if  Congress 
declare  war  against  Great  Britain.     It  may  be  said  that  these 
are  express  powers.     But  when  an  implied  power  is  a  necessary 
and  proper  means  for  the  execution  of  an  express  power,  it  is  as 
much  a  part  of  the  express  power  as  if  it  were  conferred  in  terms. 
It  is  therefore  settled,  that  a  law  may  be  valid  although  not 
authorized  expressly  and  tending  to  impair  the  obligation  of  a 
contract.     An  embargo  suspends,  if  it  does  not  dissolve,  a  con- 
tract of  charter  or  affreightment,  yet  the  power. of  Congress  to 
lay  an  embargo  is  as  well  established  as  that  it  results  by  impli- 
cation from  the  commercial  power  :  Gibbons  v.  Ogden^  9  Wheat.  1. 
The  shipper  may  be  ready  to  forward  the  goods,  and  the  ship- 
owner under  a  covenant  to  receive  them,  yet  either  party  may 
plead  the  statute  as  a  justification  for  the  non-fulfilment  of  the 
contract.     So  the  power  to  draft  is  not  given  expressly,  and  is  a 
mere  inference  from  the  power  to  raise  and  equip  armies.     The 
conscript  is  obviously  released  from  any  obligation  which  he  may 
have  incurred,  to  do  work,  devote  his  skill  and  labor  to  the  manu- 
facture of  goods,  or  render  a  personal  service  of  any  other  descrip- 
tion.    Yet  this  was  not,  so  far  as  I  am  aware,  made  a  ground  of 
objection  in  any  of  the  ingenious  forensic  or  judicial  arguments 
against  the  power. 

The  provision  that  private  property  shall  not  be  taken  without 
compensation  or  the  due  course  of  law,  seems  equally  irrelevant. 
Every  one  will  agree  with  the  Chief  Justice,  that  Congress 
cannot  declare  that  an  agreement  to  deliver  100  bushels  of  wheat 
may  be  fulfilled  by  a  tender  of  50  bushels.  The  reason  is, 
that  such  contracts  belong   to  the  domain  of  the  state  legisla- 
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tion,  and  are  not  ordinarily  subject  to  the  jurisdiotion  of  the 
United  States.  When,  however,  the  contract  is  drawn  within 
the  power  of  Congress  by  the  insolvency  of  the  vendee,*  the 
liability  arising  under  it  may  be  varied  or  extinguished  through 
the  operation  of  a  bankrupt  law  passed  by  Congress.  This  is 
every  day's  experience,  and  yet  no  one  thinks  of  contending  that 
a  discharge  in  bankruptcy  is  invalid  as  taking  private  property 
without  compensation. 

Contracts  for  the  payment  of  money  are  by  an  exception  to  the 
general  rule  subject  to  the  authority  of  Congress,  as  it  regards 
the  means  of  payment.  This  results  not  only  from  the  power  to 
regulate  the  currency',  but  from  the  terms  of  every  contract 
which  is  expressly  or  by  implication  payable  in  the  lawful  money 
of  the  United  States..  Plainer  language  could  not  be  found  to 
indicate  the  intention  of  the  parties  that  payment  shall  be  made 
in  such  dollars  as  may  be  lawful  when  the  time  arrives.  These 
may  be  of  greater  or  of  less  value,  or  of  a  different  material,  and 
yet  within  the  terms  of  the  agreement.  The  power  of  Congress 
has  accordingly  been  exercised  in  various  instances  in  this  sense 
without  encountering  the  objections  made  in  Hepburn  v.  Oriswold, 

In  1834,  6  per  cent,  was  taken  from  the  weight  and  value  of 
the  gold  dollar,  and  the  holders  of  all  debts  subjected  to  a 
corresponding  loss.  In  1837  and  1853  the  half  dollar  and 
smaller  silver  coins  underwent  a  similar  reduction,  through  which 
debts  not  exceeding  five  dollars  lost  one-tenth  of  their  value. 
Was  this  taking  private  property  without  compensation  or  due 
process  of  law  ?  or  could  that  effect  be  attributed  to  a  law  substi- 
tuting platinum  dollars  for  gold  ?  or  providing  that  the  coinage 
should  be  debased,  by  doubling  the  amount  of  alloy  ?  If  these 
questions  must  be  answered  negatively,  it  cannot  be  contended 
that  issuing  paper  money  and  making  it  a  legal  tender  is  pro- 
hibited by  the  Fifth  Amendment.  So  a  manufacturer  may  be 
deprived  of  needful  services  by  a  draft,  or  a  merchant  ruined 
through  the  operation  of  an  embargo.  The  right  may  be  secured 
in  either  case  by  contract,  and  yet  the  case  will  not  be  within  the 
Fifth  Amendment.  This  illustrates  the  difference  between  the 
statutory  abrogation  of  a  contract  and  a  law  directed  to  another 
end  and  operating  incidentally  on  the  contract.  An  act  avoiding 
a  charter-party  or  contract  for  services,  would  clearly  be  invalid, 
but  a  contract  may  as  clearly  be  dissolved  or  varied  through  the 
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operation  of  the  commercial  power  or  the  power  to  declare  war. 
In  like  manner  Congress  could  not  provide  that  a  contract  for 
one  hundred  dollars  should  be  satisfied  by  seventy-five,  but  may 
provide  that  each  dollar  shall  contain  25  per  cent,  less  gold. 

I  may  here  advert  to  another  argument  used  in  Hepburn  v.  Oris- 
tvoldy  which  concerns  historical  truth  not  less  than  the  law.  It  was 
alleged  that  an  irredeemable  paper  currency  is  not  a  fit  or  useful 
instrument  for  any  purpose,  and  cannot  therefore  be  a  necessary 
or  proper  means  for  executing  the  powers  conferred  on  Congress. 
This  assumption  is  the  hinge  on  which  the  judgment  turned.  We 
might  appeal  on  this  head  from  the  opinion  of  the  Chief  Justice 
to  the  administration  of  the  Secretary  of  the  Treasury.  Leaving 
the  argumentum  ad  hominem  on  one  side,  it  is  more  material  to  ob- 
serve that  the  case  is  not  fully  stated  in  the  judgment  of  the  court. 
The  choice  was  not  between  a  redeemable  and  an  irredeemable 
paper  currency^  but  between  an  irredeemable  currency  issued  by 
the  government,  and  an  irredeemable  currency  issued  by  the  banks. 

It  was  not  conceivable  that  institutions  which  did  not  redeem 
their  notes  during  the  war  of  1812,  and  thrice  suspended  payment 
between  1836  and  1857,  could  be  adequate  to  the  trial  which  the 
country  was  about  to  undergo.  The  experience  of  England, 
France  and  Austria,  coincides  with  that  of  the  United  States,  that 
a  paper  currency  cannot  be  maintained  on  a  specie  basis  during  a 
great  political  and  military  crisis.  Every  thinking  man  knew 
that  gold  and  silver  would  disappear  from  circulation  under  the 
pressure  of  the  rebellion.  The  practical  question  was  by  what 
means  they  should  be  replaced.  A  paper  currency  based  on  the 
credit  of  the  government  was  manifestly  preferable  to  a  paper 
currency  resting  upon  the  credit  of  corporations  created  by  the 
states.  We  should  in  this  way  at  least  secure  uniformity,  and 
avoid  the  embarrassment  that  had  been  occasioned  in  former  years 
by  the  unequal  rates  of  exchange  between  the  different  sections 
of  the  country.  Whether  the  notes  of  the  United  States  should 
be  made  a  legal  tender  was  a  more  doubtful  question  on  which 
differently  constituted  minds  cannot  be  expected  to  agree.  But 
it  can  hardly  be  said  that  the  solution  reached  by  Congress  is 
so  clearly  erroneous  that  a  judge  can  properly  declare  it  void. 
If  a  power  can  be  valid  under  any  circumstances,  the  question 
whether  it  is  appropriate  to  the  existing  circumstances  is  political 
not  legal,  and  does  not  belong  to  the  judicial  province. 

J.  I.  Clark  Harb. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Illinois. 
CHARLES  KURTZ  £T  AL.  v,  JOHN  HIBNER  £T  AL. 

Where  a  testator  in  nnambigaons  language  devised  a  lot  in  section  32  of  the 
town  of  Joliet,  parol  eridenoe  is  not  admissible  to  show  that  he  meant  a  lot  in 
section  31. 

For  the  purpose  of  determining  the  object  of  testator's  bounty  or  the  subject 
ef  disposition,  parol  evidence  may  be  received ;  but  in  this  case  the  devise  was 
certain  both  as  to  object  and  subject,  and  the  court  could  not  look  beyond  the 
instrament  itself. 

la  a  bill  for  a  partition  of  land  devised  by  a  father,  parol  testimony  is  admissible 
to  ibow  that  one  of  the  parties  (a  daughter)  has  been  in  possession  of  part  of  the 
land,  and  has  made  valuable  improvements  under  a  promise  by  testator  to  convey. 
Such  evidence  is  not  to  affect  the  will,  but  the  rights  of  parties  under  it,  and  the 
daughter  is  entitled  to  have  the  part  improved  by  her  set  out  in  her  purpart,  or  to 
be  allowed  for  her  improvements  if  partition  cannot  be  thus  made. 

This  was  a  bill  for  partition  filed  by  John  Hibner  and  others, 
children  and  heirs  at  law  of  John  Hibner,  deceased,  against 
Charles,  Elizabeth,  and  James  Kurtz. 

The  bill  alleged,  that  by  the  death  of  the  deceased,  complain- 
ants and  defendants,  except  James,  became  seised  in  fee  as  tenants 
in  common  of  the  W.  |  S.  W.  J  sec.  33,  T.  36,  B.  10,  E.  80 
acres,  and  the  S.  J  E.  }  S.  E.  J  32,  T.  85,  R.  10,  E.  40  acres  : 
that  Elizabeth  was  entitled  to  the  undivided  one-sixth  part  of  the 
lands ;  that  James  claimed  title  to  the  forty-acre  tract,  and  that 
Elizabeth  is  a  daughter  of  the  deceased,  and  the  wife  of  Charles. 

The  appellants  answered,  admitting  the  allegations  of  the  bill, 
ezcept  as  to  the  intestacy  of  Hibner ;  and  averred  that  he  devised 
the  eighty  acre  tract  to  Elizabeth,  and  the  forty  acres  to  James ; 
that  there  was  a  misdescription  of  the  lands  in  the  will,  and  that 
Charles  and  Elizabeth  had  been  in  possession  of,  and  made  valu- 
able improvements  upon,  the  eighty-acre  tract,  upon  the  promise 
of  the  deceased  that  he  would  give  the  same  to  Elizabeth. 

The  usual  replication  was  filed,  cause  heard,  and  decree  ren- 
dered for  partition. 

To  reverse  this  decree,  appellants  brought  the  case  to  this  court. 

The  Circuit  Court  refused  to  hear  parol  evidence  to  explain  the 
language  of  the  will.  The  only  provisions  of  the  will  to  be  con- 
sidered are  the  following : — 
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3d.  I  give  and  bequeath  to  my  daughter,  Elizabeth  Eortz,  all 
that  tract  or  parcel  of  land  situate  in  the  town  of  Joliet,  Will 
county,  Illinois,  and  described  as  follows :  The  west  half  of  the 
south-west  quarter,  section  thirty-two,  township  thirty-five,  range 
ten,  containing  eighty  acres,  more  or  less,  together  with  all  the 
appurtenances  thereunto  belonging  or  in  anywise  appertaining. 

''  7th.  I  give  and  bequeath  to  my  grandson,  James  Kurtz,  all 
that  part  or  parcel  of  land  described  as  the  south  half  of  the 
east  half  of  the  south  quarter,  section  thirty-one,  in  township 
thirty-five,  range  ten,  containing  forty  acres,  more  or  less." 

Appellants  offered  to  prove  that  testator,  at  the  time  of  his 
death,  owned  only  one  eighty-acre  tract  in  township  thirty-five, 
which  was  the  one  described  in  the  bill ;  that  a  mistake  was  made 
in  drafting  the  will,  by  the  insertion  of  the  words,  "  section  thirty- 
two,"  instead  of  section  '^ thirty-three;"  that  Charles  and  Eliza- 
beth Kurtz  had  been  in  the  actual  possession  of  the  tract  for  a 
number  of  years ;  and  upon  the  repeated  promise  of  the  testator 
in  his  lifetime  that  he  would  give  the  same  to  Elizabeth,  had 
made  lasting  and  valuable  improvements  at  their  own  expense  on 
the  land ;  had  fenced  it,  and  erected  thereon  a  dwelling-house, 
barn,  and  corn-cribs,  dug  wells,  and  set  out  fruit-trees. 

Appellants  also  offered  to  prove  that  James  Kurtz,  at  the  time 
of  the  death  of  the  testator,  was  in  the  actual  possession  of  the 
forty-acre  tract  as  the  tenant  of  the  deceased,  and  that  the  drafts- 
man of  the  will,  by  mistake,  inserted  the  word  "  one"  after  the 
words  "  section  thirty,"  instead  of  "  two,"  so  as  to  bequeath  to 
James  land  in  section  thirty-on^,  instead  of  section  thirtj-two. 
This  evidence  was  rejected  by  the  court  on  the  hearing. 

D,  IL  Ptnnet/y  for  appellants. 
W.  0.  Goodhue^  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Thornton,  J. — It  has  been  strongly  urged  by  counsel  that 
the  evidence  off'ered  by  appellants  should  have  been  received  for 
the  purpose  of  ascertaining  the  intention  of  the  testator. 

The  will  devises  land  to  Elizabeth  in  section  thirty-ftro ;  the 
parol  evidence  offered  was  for  the  purpose  of  locating  the  land 
in  section  ihirij-three. 
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The  will  devised  to  James  the  south  half  of  the  east  half  of  the 
south  quarter  of  section  thirty-one. 

It  was  proposed  to  show  bj  parol  evidence  that  the  testator 
intended  to  devise  to  James  the  south  half  of  the  east  half  of  the 
south-east  quarter  of  section  thirty-two. 

The  law  requires  that  all  wills  of  land  shall  be  in  writing ;  and 
extrinsic  evidence  is  never  admissible  to  alter,  detract  from,  or 
add  to  the  terms  of  a  will.  To  permit  evidence,  the  effect  of 
which  would  be  to  take  from  a  will  plain  and  unambiguous  lan- 
guage and  insert  other  language  in  lieu  thereof,  would  violate  the 
foregoing  well-established  rule.  For  the  purpose  of  determining 
the  object  of  the  testator's  bounty  or  the  subject  of  disposition, 
parol  evidence  may  be  received  to  enable  the  court  to  identify  the 
person  or  thing  intended. 

In  this  regard  the  evidence  offered  afforded  no  aid  to  the  court. 
The  devise  is  certain,  both  as  to  the  object  and  subject.  There 
are  no  two  objects — no  two  subjects. 

The  intention  of  the  testator  must  prevail.  How  shall  this  be 
ascertained  ?  In  the  case  of  Smith  v.  Bell^  6  Peters  74,  Chief 
Justice  Marshall  says :  ^^  The  first  and  great  rule  in  the  exposi- 
tion of  wills,  to  which  all  rules  must  bend,  is  that  the  intention 
of  the  testator,  expressed  in  his  will,  shall  prevail,  provided  it  be 
consistent  with  the  rules  of  law.  This  principle  is  asserted  in  the 
construction  of  every  testamentary  disposition.  It  is  emphati- 
cally the  will  of  the  person  who  makes  it,  and  is  defined  to  be  the 
legal  declaration  of  a  man's  intentions,  which  he  wills  to  be  per- 
formed after  his  death.  These  intentions  are  to  be  collected  from 
his  words,  and  ought  to  be  carried  into  effect,  if  they  be  consistent 
with  law." 

The  thing  devised  is  certain  and  specific ;  section,  township,  and 
range  are  given.  The  evidence  offered  as  to  the  mistake  in  the 
section  would  have  made  a  new  and  different  will.  The  testator 
deyised  lands  in  certain  sections.  The  description  is  full,  certain, 
and  explicit.  No  doubt  arises  upon  the  reading  of  the  will. 
Every  mind  is  forced  to  the  same  conclusion,  that  the  land  devised, 
the  subject  of  disposition,  is  clearly  and  without  the  slighest  am- 
biguity described. 

The  language  is  not  applicable  to  any  other  land.  No  extrinsic 
evidence,  then,  is  needed  to  identify  the  thing  intended.  The 
intention  is  manifest  from  the  words  of  the  will. 
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The  case  of  Tucker  et  at  v.  Seamans*  Aid  Society^  7  Met.  188, 
is  cited  by  appellants-  counsel.  It  appeared  in  that  case  that  in 
consequence  of  incorrect  information  the  legatee  was  not  probably 
the  object  of  the  testator's  bounty.  Other  societies  claimed  the 
legacy.  The  court,  however,  decided  that  the  legacy  should  be 
paid  to  the  "society"  designated  in  the  will,  not  upon  extrinsic 
proof,  but  upon  the  words  of  the  will. 

The  case  of  JRiggs  v.  Mi/erSj  20  Mo.  289,  is  also  cited  by  coan- 
sel  for  appellants.  That  case  is  very  different  from  the  one  under 
consideration.  The  testator  in  that  case  made  a  full  disposition 
of  all  his  estate,  and  there  described  certain  lands,  locating  them 
in  a  township  in  which  he  owned  no  lands.  The  land  intended 
to  be  devised  was,  however,  identified  by  reference  to  the  "  big 
spring"  upon  it. 

In  the  case  before  the  court  there  is  no  disposition,  either 
specifically  or  generally,  of  the  lands  in  bill  mentioned. 

We  think,  therefore,  there  was  no  error  in  refusing  the  admis- 
sion of  extrinsic  evidence  to  detract  from  or  add  to  the  terms  of 
the  will.  The  law  requires  the  will  to  be  in  writing,  to  be  executed 
in  the  presence  of  two  witnesses  and  with  certain  solemnities,  to 
insure  its  correctness  and  protect  the  testator  from  mistake  and 
imposition. 

There  is  no  ambiguity  in  this  case,  as  is  urged.  When  we  look 
at  the  will  it  is  all  plain  and  clear.  It  is  only  the  proof  aliunde 
which  creates  any  doubt ;  and  such  proof  we  hold  to  be  inadmis- 
sible :  Doe  V.  JliscockSj  6  Mees.  &  Welsby  363 ;  Miller  v.  Th-avercej 
8  Bing.  244 ;  Jackson  v.  Sill^  11  Johns.  212 ;  Jackson  v.  Wilkin- 
son, 17  Id.  146 ;  Mann  v.  Mann^  1  Johns.  Oh.  231. 

The  decree  in  this  case  must,  however,  be  reversed  for  the 
refusal  of  the  court  to  admit  the  evidence  offered,  as  affecting  the 
rights  and  interests  of  the  parties  in  making  the  partition.  By 
the  decree,  the  court  found  that  Elizabeth  Kurtz  was  entitled  to 
the  undivided  one-sixth  part  of  the  lands,  without  any  direction 
to  the  commissioners  to  assign  to  her  the  portion  improved,  and 
in  case  partition  could  not  be  made  to  allow  her  a  reasonable 
remuneration  from  her  co-tenants  who  received  the  benefit  of  the 
improvements.  This  was  error :  Louvalle  et  aL  v.  Menard  et  a?., 
1  Oilman  39 ;  Dean  et  al  v.  O'Meara  et  al  47  111.  121 ;  Borah 
V.  Archer,  7  Dana  176. 

It  would  be  inequitable  to  permit  the  complainants  to  share  in 
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the  benefits  of  the  improvements  without  making  some  compensa- 
tion to  the  defendants  for  the  necessary  increased  value  to  the 
land  occasioned  bj  the  improvements. 

As  to  the  eighty-acre  tract,  we  think  from  the  evidence  offered 
that  Elizabeth  Kurtz  is  entitled  to  specific  performance  of  the 
parol  promise  repeatedly  made  by  her  father.  Appellants  offered 
to  prove  such  parol  promise  by  the  testator  in  his  lifetime  to 
Elizabeth,  and  that  in  consequence  of  such  promise  possession 
was  taken  and  extensive  and  valuable  improvements  made  by 
them.  A  court  of  equity  will  always  enforce  a  promise  upon 
which  reliance  is  placed,  and  which  induces  the  expenditure  of 
labor  and  money  in  the  improvement  of  land.  Such  a  promise 
rests  upon  a  valuable  consideration.  The  promiesee  acts  upon  the 
faith  of  the  promise. 

We  can  perceive  no  important  distinction  between  such  a 
promise  and  a  sale.  Courts  would  sanction  wrong  and  fraud  not 
to  sustain  such  a  promise.  If  the  proof  offered  can  be  made,  then 
Elizabeth  is  entitled  to  specific  performance,  and  a  decree  for  the 
conveyance  of  the  eighty  acres  to  her  upon  the  filing  the  proper 
bill:  Bright  et  al  v.  Bright,  41  111.  97;  Sheppard  v.  Bevin,  9 
Gill  82 ;  King's  HeirB  v.  Thompson,  9  Peters  204. 

We  do  not  think  that  James  Kurtz  has  any  title  to  the  forty 
acres  by  virtue  of  the  will  or  otherwise,  and  partition  should  be 
made  of  it. 

Decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  with  instruction  to  that  court  to  proceed  in 
accordance  with  this  opinion,  and  with  leave  to  Eliza- 
beth to  file  her  cross-bill. 

We  regret  the  necessity  of  dissenting,  strnction  of  a  written  intniment   are 

so  entirely  as  we  most,  from  the  argu-  concerned,   that  oral    eridence  is  not 

meat  and  condusiona  of  the  learned  received  in  aid  of  its  construction.    To 

judge  in  the  foregoing  opinion.    Bat  such  an  extent  is  this  true,  that  it  would 

if  we  say  anything,  we  must,  of  course,  be  impossible  for  any  court  to  fix  the 

nj  what  we  think ;  and  eren  silence  is  construction  of  a  will  in  such  a  roan- 

liible  to  misconstruction.      From   the  ner  as  to  make  any  reasonable  approxi- 

Kenenl  doctrine  of  the  case,  that  oral  mation  to  the  truth  of  the  instrument, 

proof  is  not  admissible  to  explain  or  without  the  admission  of  such  evidence, 

▼ary  the  words  of  a  written  instrument,  For  the  court,   then,  to  throw  them- 

tbere  could  be   no  dissent    But  there  selves    back    upon   the  general    rule, 

ve  80  many  exceptions  and  qualifica-  and  reject  all    oral    proof,    upon  the 

lions  of  the  rule,  that  no  case  is  ever  broad  ground  that  the  will  must  speak 

tried,  where  the  force,  operation  and  con-  by  its  words,  is    much  the   same  as 

Vol.  XIX.— 7 
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refusing  to  receive  oral  proof  in  any  oral  proof  to  show,  that  langnnge  was 

othercase  where  the  matter  rests  wholly  used  in  a  peculiar  sense,  or  that  one 

in  parol,  and  practically  amounts  to  a  term  was  used  for  another,  or  that  an 

denial  of  justice.     Wo  understand  well  essential  terra,  to  make  the  deBnition 

enough,  of  course,  in  the  present  case,  perfect,  was    wholly  omitted  or  erro- 

that  the  court  felt  compelled  to  reject  neonsly  stated.    These  corrections,   so 

the  evidence  offered,  and  that  if  there  to  speak,  are  every  day  made  by  courts, 

had   been,   in  their  apprehension,  any  in  fixing  the  construction  of  wills  and 

clear  way  to  admit  it  they  would  gladly  other  written  instruments,  by  the   aid 

have  so  done.  of   extraneous  evidence  in   regard    to 

If  the  ground  upon  which  the  evi-  the  state  and  condition  of  the  subject- 

dence  was  offered,  is  fully  stated  by  matter  of   the  devise,  or  of  the  de- 

the  judge  iu  giving  the  opinion,  it  is  visee^  or  of  the  testator  in  regard  to 

not   improbable    the  court    may  have  the  one  or  the  other.    But  for  this   lati- 

fallen  into  the  misapprehension,  partly  tude  of  construction,  and  the  aid  thu<$ 

on  account  of  the  true  ground  of  the  derived  from  oral   proof,  the  adminis- 

admissibility  of  the  evidence  not  being  tration  of  the  law  would  become  but 

fully  or  understandingly  stated  at  the  a  sncceasion  of  blunden  in  the  4ark. 

time  the  e^  idence  was  offered.    Com-  The  familiar  illustration  of  a  promis- 

monly,  where  evidence  is  offered,  upon  sory  note  expressed,    *'I  promise  not 

a  ground  and  for  a  purpose  for  which  it  to  pay,"  &c.,  will  occur  to  all.     The 

is  not  admissible,  it  is  not  error  in  the  court  found  no  difficulty  in  holding  it  a 

court  to  reject  it,  although  upon  other  valid  note,  and  a  promise  to  pay.     The 

grounds,  and    for   other   purposes,    it  caseof  TFi76arv.  jSbittA,  5  Allen  194,  well 

might  have  been  admissible.    Bat  the  illustrates  the  practice  of  the  courts  in 

rejection  of  the  evidence   here  is  not  supplying  a  word  omitted.    The  word 

placed  upon  any  such  narrow  ground,  ''residue''  was  there  wholly  omitted  iu 

The  court  seemed  to  suppose  the  evi-  the  residuary  clause,  which  was  perfect 

dence  not  admissible  for  any  purpose,  or  in  all  other  respects,  providing  that  the 

upon  any  ground.  legatees,   who  had  received  particular 

The  court  say,  indeed,  that  the  evi-  legacies,  should  receive  in  proportion  to 

dcnce  was  offered  by  the  appellants  for  their  former  legacies,  but  did  not  say 

the  purpose  of  showing  that  the  will  what  they  should  receive.    There  could 

was  by  mistake  drawn  differently  from  be  but  one  answer  to  this  question,  and 

what  the  testator  intended.     That  pre-  that  was,  the  residue  of  the  estate,  and 

cise  point  was  immaterial,  and  the  evi-  the  court  so    held.    And    one  would 

dence  was  not,  strictly  speaking,  admis-  blush  for  the  lameness  of  the  law,  and 

sible  for  that  purpose.     That  would  be  of  its  administration,  if  the  court  had 

to  add  a  new  term  to  the  will  by  mak-  done  otherwise.     The  books  are  filled 

ing  it  read,  in  terms,  as  the  testator  with  similar  cases.    And  the  present 

would  have  had   it  made,  if  he   had  case,   when    properly    considered,  and 

recollected  the  number  of  the  sections  in  fully  comprehended^  is  one  of  precisely 

which  his  lands  lay,  which  can  never  the  same  character,   except  that  it  is 

be  done.     And  the  rule,  excluding  oral  attended  with  far  less  difficulty  than  the 

proof  in  explanation  of  written  instru-  one  last  cited.     Here  the  description  is 

ments,  applies  to  the  language  of  the  entirely  sufficient,  and  more  than  suffi- 

instrument,  and  not  to  its  import  or  cient,   if  we  confine  ourselves   to  the 

construction:    1   Greenl.   Ev.    §   277.  particulars,  which  are  truly  stated.    The 

But  nqthing  is  more  common,  or  we  description  would  liave  been  sufficient 

might  say  universal,   than  to  receive  by    merely   naming    the   township   in 
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which  the  Uod  lay  ;  and  in  many  cmm  tobd,  in  3  Snr.  Bep.  148  «l  geq,^  i%  rery 

a  deriie  of  a  right  of  land  is  held  Taltd»  pertinent 'to  the  preeent  case,  and  en- 

witbont  fixing  the  location  within  any  tirely  decisive  in  favor  of  the  devisees, 

particnlar  township  ev«n ;  as  in  Twm*'  See  also  1  Bedfield  on  Wills  580,  H 

vd  V.  Dmner^  23  Vt.  SSS,  where  the  mg,  and  cases  cited,  where,  we  trust,  it 

descripdon  was,  *'  s  certain  right  of  sufficiently  appears,    that    the   former 

land  I  pofchased,  lying  on  th«  main,  decisions  are  all  opposed  to  the  one  now 

lapposed  to  be  in  Varmont ;"  Mid  the  before  ns. 

registry  of  titles  in  the  town  of  Bur-  In  the  principal  case,  there  could  be 
lington,  Yennont,  showing  a  right  of  no  question  of  the  admission  of  oral 
land  standing  in  the  name  of  the  tes-  evidence  to  show  the  state  and  extent 
tator,  the  court  held  the  devise  applied  of  the  testator's  property,  in  order  to 
to  that  antil  it  appeared  the  testator  place  the  court  in  the  same  position  the 
held  some  other  right  in  the  state  to  testator  was  at  the  time  he  made  the  will, 
which  the  words  would  apply.  Teste-  No  reasonable  man  could  question  this 
tors  too  often  depend  upon  memory,  in  upon  the  decided  cases.  This  beiug  done, 
describing  lands  in  their  wills,  and  are  it  appears  the  testator  had  no  such  land 
br  consequence  liable  to  great  indefinite-  as  that  described,  in  the  particular  sec- 
oess,  and  occasional  error.  And  the  tions  named.  This  rendered  it  dear, 
courts  have,  for  a  long  period  of  years,  absolutely  certain,  we  may  say,  that  the 
felt  oompeUed  to  deal  with  these  de-  sections  named  were  erroneous  and 
icriptions  in  a  very  lenient  manner,  and  could  have  no  possible  operation,  and 
to  reach  the  intent  of  the  testator,  where  must  be  rejected.  The  devise  then  was 
that  seemed  practicable,  by  the  act  of  the  same  as  if  the  sections  had  not  been 
coBStmction  and  by  the  admission  of  named  at  all,  or  had  been  named,  leav- 
oral  CTidenoe  to  remove  latent  am-  ing  the  numbers  blank.  We  are  then 
bigoities.  compelled  to  fall  back  upon  the  remain- 
One  rale  upon  the  subject  is  so  ing  portion  of  the  description,  <*  eighty 
tboronghly  established  as  to  have  become  acres  of  land  in  range  ten,  in  township 
a  maxim  in  the  law,  falsa  demomttraiio  thirty-five,**  and  "  forty  acres  of  land 
MiHocflr.  The  practical  meaning  of  this  in  range  ten,  in  township  thirty-five ;" 
maxim  is,  that  however  many  errors  and,  upon  inquiry,  we  find  precisely 
there  may  be  in  the  description,  either  such  pieces  of  land  "  in  range  ten,  in 
of  the  legatee  or  of  the  subject-matter  township  thirty-five,"  belonging  to  the 
of  the  devise,  it  will  not  avoid  the  testator.  This  renders  the  devise  as  cer- 
beqoest,  provided  enough  remains  to  uin  as  it  is  possible  to  make  it.  The  d^ 
ibow,  with  reasonable  certainty,  what  scription  would  not  have  been  one  whit 
wu  intended:  Soman  Catholic  Orphan  more  clear  or  certaio,  if  the  true  sections 
^ff/im  V.  EmnoM^  3  Bradf.  Sur.  Bep.  had  been  stated ;  nor  is  it  in  fact  rendered 
144;  Jadcwn  v.  5i7/,  11  Johns.  201,  ^y  more  uncertain  by  the  insertion  of 
»18,  at  which  latter  page  Mr.  Justice  sections  31  and  32,  instead  of  32  and 
Tuoxrsoir,  a  very  high  authority,  de-  33.  It  is  entirely  certain,  from  the 
icrihcs  the  foroe  and  extent  of  the  language  of  the  will,  what  the  testator 
maxim  faiMa  demonatroHo  turn  nocet,  and  must  have  intended,  in  either  form.  He 
shows  very  clearly,  that  Sn  a  steto  of  could  not  have  intended  to  devise  land 
facts  Ukt  those  in  the  principal  case  to  which  he  never  had  any  title;  he 
there  is  not  the  slightest  difficulty  in  must  have  intended  to  devise  land  which 
giving  effect  to  ihe  devise.  The  Ian-  did  belong  to  him.  Ho  had  two  just 
guge  of  the  learned  surrogate,  Brad-  such  pieces  of  land  as  he  names,  and 
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every  way  described  as  these  are,  with  ence  to  natural  objects  upon  it  is  not 
the  single  exception  of  this  one  falte  different  in  principle  from  its  identifica- 
particular.  It  is  the  Tery  case  to  which  tion  by  the  remaining  portion  of  the  de- 
the  maxim, /a/ja,  ^c,  applies,  and  to  scription.  All  that  is  required  in  any 
which  alone  it  can  apply.  The  cases  snch  case  is  that  enough  of  the  descrip- 
are  almost  innumerable  where  similar  tion  shall  be  correct,  to  enable  the  court 
errors  have  occurred;  and  we  cannot  to  see  clearly  what  was  intended.  And  in 
find  a  single  case  where  any  such  de-  regard  to  that  there  can  be  no  question 
clsion  as  that  of  the  principal  case  has  in  the  principal  case.  It  would  not  be 
been  made.  There  are  any  number  of  rendered  any  more  certain  by  reference 
cases  where  similar  and  far  more  doubtful  to  any  number  of  natural  objects  on  the 
devises  have  been  upheld.  We  should  land.  So  that,  in  fact,  the  last  case 
scarcely  feel  justified  in  setting  forth  cited  is  precisely  in  point,  and  of  con- 
any  considerable  number  of  them,  but  trolling  authority  in  the  principal  case, 
some  few  may  serve  to  show  how  other  There  are  a  great  number  of  cases  in 
courts  have  viewed  similar  cases,  and  the  books  where  the  name  of  the  de- 
although  it  may  not  enable  the  court  to  visee,  whether  a  natural  person  or  a 
do  justice  in  this  case,  it  will,  we  trust,  corporation,  is  defectively  described, 
persuade  this  court  and  all  others  not  that  involve  the  same  principle  as  the 
to  follow  the  case  as  an  authority.  principal  case.     In    The  Domettic  and 

In  Allen  v.  Lyons^  2  Wash.  C.  C.  Foreign  Miuionary  Society's  Appeal^  SO 

Rep.  475,  the  devise  was  of  a  house  Penna.  St.  425,  the  devise  was  to  the 

and  lot  in  Fhurih  street,  Philadelphia.  *<  missions  and  schools  of  the  Episcopal 

But  it  appeared  on  oral  proof,  admitted  Church  about  to  be  established  at  or 

by  the  court,  that  the  testator  had  no  near  Point  Cresson,"  and  it  appeared 

such  property  in  Fourth  street,  but  did  the   mission    was    maintained    by  the 

own  a  house  and  lot  in  Third  street,  *' Domestic    and    Foreign    Missionary 

and  it  was  held  to  pass  under  the  devise;  Society    of  the    Protestant    Episcopal 

a  case  so  precisely  in  point  that  no  one  Church  in  the  United  States ;"  and  this 

can   argue  against  its  application  and  society  was  held  entitled  to  receive  the 

control  of  this  case.  bequest.     And  in  Button  v.  The  Ameri- 

In  WinJdey  v.  Kaime,  SS  N.  H.  268,  can  Tract  Society,  23  Vt.  833,  a  similar 
the  devise  was  of  '*  thirty-six  acres,  departure  from  the  exact  description 
more  or  less,  of  lot  37,  in  the  second  was  held  not  fatal  to  the  devise.  In 
division  of  Barnstead ;''  and  it  appear-<  these  and  many  similar  cases  the  de- 
ing  that  there  was  no  snch  lot  in  that  scription  found  in  the  will  has  to  be 
division,  but  that  the  testator  owned  rejected,  almost  every  word  of  it,  and 
land  in  lot  97,  in  that  division,  it  the  bequests  are  given  to  corporations 
was  held  to  pass  under  the  will.  This  almost  wholly  dissimilar  in  name, 
case,  too,  is  precisely  in  point,  since  upon  the  ground  that  there  being  but 
there  being  no  such  number,  and  the  one  claimant,  and  that  one  sufficiently 
testator  not  having  any  land  in  it,  is  identified  by  the  erroneous  description, 
the  same.  And  the  case  of  Myere  v.  it  is  proper  he  should  take  rather  than 
Bigga,  20  Mo.  239,  which  the  court  the  bequest  be  held  wholly  void, 
seem  to  regard  as  different  from  the  In  an  earlier  period  of  the  history 
principal  case,  in  its  principle,  seems  of  this  rule  of  evidence,  excluding  oral 
to  us  essentially  the  same.  The  fact  proof  in  regard  to  the  hnport  and  con- 
that  the  actual  location  of  the  land  struction  of  written  instruments,  there 
devised  is  sufficiently  identified  by  refer-  may  be  found  an  occasional  case  where 
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beqaesti  haTe  beeu  held  void  upon  some  the  decision,  and  it  of  no  powible  im- 
snch  groands  as  those  relied  upon  in  the  portance  in  any  riew,  since  the  precise 
principal  case.  Bnt  in  modem  times  import  of  the  points  of  compass,  when 
no  6Qch  results  are  allowed  except  from  Qsed  in  a  general  way,  and  not  upon 
the  most  inevitable  necessity.  And  it  actual  survey,  is  never  rigidly  applied 
»eems  almost  incomprehensible  how  j^  construction,  but  regarded  only  as 
sny  such  misapprehension  of  the  estab-  ^  approximation, 
lished  rules  of  evidence  and  construction  ^^  j^^  ^^  h^^^  not  failed  to  ex- 
fonld  have  occurred  in  the  present  case.  ^^^  ^^  ^j^^,  in  regard  to  the  fore- 
Bat  nnless  we  have  spent  our  life,  and  ^-^^  ^^  ^jjh  all  that  moderation  and 
smdied  the  books,  to  small  purpose,  ^^^^^^  ^^^^  i^  ^^^  ^  j^e  decision  of 
there  is  surely  some  fatal  miscarriage  ^^  j^^^  ^„^  ^^,^  ^  ^^rt,  and  which 
in  this  ease.  The  recent  decision  In  re  ^^  ^^^  ,j„^,^,y  f^^j,  g^^  ^^at  the 
Gf^l,  11  Jut.  N.  S.  634,  is  a  very  decision  is  fatally  and  flagrantly  crro- 
mtrked  one,  going  much  further  than  is  „^^,^  ^j,^^  ^n  be  no  more  question  or 
required  to  sustain  the  devise  in  the  prin-  jq^,,^  ^Yiim  of  the  axioms  of  geometry 
ciptl  ease;  and  we  might  continue  to  ^^  j^e  propositions  in  the  most  exact 
cite  cases  without  end  fully  sustaining  ^iences.  There  is  no  proposition  in 
oar  views ;  but  we  have  said  enough  ^^^  j^^  ^f  evidence  more  unquestion- 
if  to  the  purpose,  and,  if  not,  the  less  ^^^^^  ^Yia^  ^^^  ^1^^  evidence  offered  was 
said  the  better.  We  have  not  alluded  admissible  in  aid  of  the  construction, 
to  the  slight  variation  in  the  descrip-  ^^  ^^^^  ^-^^  t,^4  ^5^  the  devise  should 
oons  between  •*  south"  and  "  south-  ^^^  ^„  ^p^l^, 
east,"  because  it  is  not  relied  upon  in  I.  F.  R. 
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ALEX.  NIMICK  ET  AL.  r.  MUTUAL  LIFE  INSURANCE  CO. 

A  provision  in  a  policy  of  life  insurance  that  it  shall  be  void  if  the  assured 
''sbsll  die  by  his  own  hand,*'  includes  all  kinds  of  voluntary  self-destruction.  If 
the  assured  commit  suicide,  comprehending  the  physical  nature  and  consequences 
of  his  act  and  intending  to  destroy  his  life,  the  policy  is  void,  though  he  may  not 
have  been  able  to  comprehend  the  moral  nature  of  the  act. 

In  sn  action  on  such  a  policy,  the  burden  is  first  on  the  insurer  to  show  that  the 
insnred  died  by  his  own  hand ;  and  this  being  done,  it  then  rests  upon  the  plain- 
tiff to  prove  that  the  insured  was  of  such  insane  mind  that  he  did  not  commit  the 
Kt  with  the  knowledge  and  intent  that  it  should  result  in  death. 

This  was  an  action  upon  a  policy  of  life  insurance.  The  facts 
saScientlj  appear  in  the  charge  of  the  court. 

John  Barton  and  J.  H.  Bailey^  for  plaintiff,  cited  Breasted  v. 
Farmers'  L.  and  T.  Co.,  4  Hill  73;  s.  c.  4  Selden  299;  Esta- 
Irooh  y.  Union  Mut.  L.  Ins.  Co.,  54  Me.  224 ;  St.  Louis  Mut.  L. 
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Ins,  Co.  V.  OraveSj  Ct.  of  Appeals  of  Ky .  (not  yet  reported) ;  and 
1  Phillips  on  Ins.,  &c.  §§  896  and  1162. 

Geo.  ShiraSy  Jr.y  and  J.  M.  Stoner^  for  defendants,  cited  Bor- 
radaile  v.  Sunter,  5  M.  •&  G.  639 ;  OKft  v.  Schwabe^  3  C.  B. 
437 ;  Dean  v.  Am.  L.  Ins.  Co.,  4  Allen  96. 

McKennan,  Circuit  J.,  charged  the  jury  as  follows : — This  suit 
is  brought  by  the  assignees  of  H.  C.  Benham  to  recover  from  the 
Mutual  Benefit  Life  Insurance  Company  the  sum  of  $5000,  which 
it  agreed  to  pay  at  the  death  of  Benham,  upon  certain  conditions, 
set  forth  in  the  policy  of  insurance  on  which  the  suit  is  founded. 

The  defendants,  by  their  plea,  admit  all  the  essential  facts 
alleged  in  the  declaration,  and  they  are,  therefore  to  be  assumed 
as  fully  proved,  and  the  plaintiff's  right  primarily  to  recover 
as  established.  But  this  admission  is  covered  with  an  averment 
that  the  assured  "  died  by  his  own  hand."  Upon  this  ground  the 
plaintiff's  recovery  is  resisted. 

This  allegation  is  denied  by  the  plaintiffs,  and  they  further  reply 
that  Benham,  at  the  time  of  his  death,  was  of  unsound  mind. 

Evidence  has  been  produced  on  both  sides  touching  the  manner 
of  Benham's  death,  and  his  mental  condition  at  the  time.  Of  the 
sufficiency  of  this  you  are  to  judge,  under  the  instructions  presently 
to  be  given. 

Upon  the  party  who  affirms  an  essential  fact  devolves  the  bur- 
den of  proving  it.  It  is  incumbent  on  the  defendants,  then,  to 
convince  you  that  the  assured  was  the  wilful  destroyer  of  his  own 
life.     On  the  proof  of  this  the  defence  must  stand  or  fall. 

So,  if  this  fact  is  satisfactorily  shown,  it  is  the  duty  of  plain- 
tiffs to  make  out  the  allegation  that  the  assured  was  insane.  In- 
sanity  is  an  exceptional  condition  of  the  mind,  and  the  legal 
presumption,  therefore,  is  that  every  one  is  of  sound  taind  until 
the  contrary  is  proved  by  sufficient  affirmative  evidence. 

You  will  then  inquire,  in  the  first  place,  as  to  the  manner  in 
which  the  assured  came  to  his  death.  Did  he  take  his  own  life, 
or  was  it  taken  by  others  ?  Was  his  death  voluntary  or  acci- 
dental ?  If  you  find  that  it  resulted  from  his  own  act  you  will 
then  consider  the  state  of  his  mind,  as  it  affected  the  exercise  of 
his  will,  and  a  comprehension  of  the  physical  consequences  of  the 
act,  aside  from  its  moral  character. 
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I  do  not  deem  it  at  all  pertinent  to  the  practical  solution  of  the 
question  to  invite  a  discriminating  scrutiny  of  the  opinions  of  the 
excellent  professional  gentlemen  who  have  differed  so  widely  in 
judgment  upon  the  same  statement  of  facts  as  to  the  sanity  of 
the  assured.  It  would  furnish  you  no  assistance  in  reaching  a 
Gonclosion  within  the  range  which  the  law  prescribes  as  the  limit 
of  your  inquiry.  How  far  it  is  necessary  or  proper  for  you  to  go 
in  this  direction,  I  proceed  to  state  more  fully,  in  answer  to  the 
points  submitted  by  the  counsel  on  both  sides. 

The  provision  in  the  policy  is  in  these  words :  "  Or  in  case  he 
shall  die  by  his  own  hand  *  *  *  this  policy  shall  be  void,  null, 
and  of  no  effect."  Literally  interpreted,  those  words  import  death 
under  all  circumstances  caused  by  the  act  of  the  assured,  whether 
intentional  or  accidental.  Some  relaxation  of  their  strict  sense, 
however,  is  required  by  the  nature  of  the  contract,  to  effectuate 
the  intention  and  object  of  the  parties,  but  no  qualification  of 
them,  not  necessary  to  this  end,  is  warrantable.  They  are  in- 
tended to  protect  the  insurer  against  the  consequence  of  the 
physical  act  of  the  assured.  They  refer  distinctly  to  the  physical 
agency  by  which  death  may  be  caused ;  only  by  implication,  quite 
speculative,  to  the  moral  sensibility  of  the  agent.  Their  sense, 
then,  is  entirely  satisfied  by  expounding  them  as  describing  an 
act  of  the  assured  resulting  in  his  death,  as  an  intended  conse- 
quence of  it,  irrespective  of  his  understanding  of  its  moral  nature. 

Adopting  the  language  of  Ebseine,  J.,  in  Borradaile  v.  Munter, 
5  M.  &;  6.  689,  '^  It  seems  to  me  that  the  only  qualification  that 
a  liberal  interpretation  of  the  words,  with  reference  to  the  nature 
of  the  contract,  requires,  is  that  the  act  of  self-destruction  should 
be  the  wilful  act  of  a  man  having,  at  the  time,  sufficient  powers 
of  mind  and  reason  to  understand  the  physical  nature  and  con- 
sequences of  such  act,  and  having,  at  the  time,  a  purpose  and 
intention  to  cause  his  own  death  by  that  act ;  and  that  the  ques- 
tion whether,  at  the  time,  he  was  capable  of  understanding  and 
appreciating  the  moral  nature  and  quality  of  his  purpose  is  not 
relevant  to  the  inquiry  further  than  as  it  might  illustrate  the 
extent  of  his  capacity  to  understand  the  physical  character  of  the 
act  itself;"  and  also  the  words  of  Bigblow,  C.  J.,  delivering  the 
unanimous  judgment  of  the  Supreme  Court  of  Massachusetts  in 
Dean  v.  Am.  Mut  Life  Ins.  Co.,  4  Allen  98 :  "  Applying,  then. 
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the  first  and  leading  rule  by  which  the  construction  of  a  contract 
is  regulated  and  governed,  we  are  to  inquire  what  is  a  reasonable 
interpretation  of  this  clause,  according  to  the  interest  of  the  par- 
ties. It  certainly  is  very  difficult  to  maintain  the  proposition 
that,  where  parties  reduce  their  contract  to  writing,  and  put  their 
stipulations  into  clear  and  unambiguous  language,  they  intended 
to  agree  to  anything  different  from  that  which  is  plainly  expressed 
by  the  terms  used.  It  is,  however,  to  be  assumed  that  every  part 
of  a  contract  is  to  be  construed  with  reference  to  the  subject- 
matter  to  which  it  relates,  and  with  such  limitations  and  qualifi- 
cations of  general  words  and  phrases  as  properly  arise  and  grow 
out  of  the  nature  of  the  agreement  in  which  they  are  found. 
Giving  full  force  and  effect  to  this  rule  of  interpretation,  we  are 
unable  to  see  that  there  is  anything  unreasonable  or  inconsistent 
with  the  general  purpose  which  the  parties  had  in  view  in  making 
and  accepting  the  policy,  in  a  clause  which  excepts  from  the  risks 
assumed  thereby,  the  death  of  the  assured  by  his  own  hand,  irre- 
spective of  the  condition  of  his  mind  as  affecting  his  moral  and 
legal  responsibility  at  the  time  the  act  of  self-destruction  was  con- 
summated. Every  insurer,  in  assuming  a  risk,  imposes  certain 
restrictions  and  conditions  upon  his  liability.  Nothing  is  more 
common  than  the  insertion  in  policies  of  insurance  of  exceptions 
by  which  certain  kinds  or  classes  of  hazards  are  taken  out  of  the 
general  risk  which  the  insurer  is  willing  to  incur.  Especially  is 
this  true  in  regard  to  losses  which  may  arise  or  grow  out  of  an 
act  of  the  party  insured.  Such  exceptions  are  founded  on  the 
reasonable  assumption  that  the  hazard  is  increased  when  the  in- 
surance extends  to  the  consequences  which  may  flow  from  the 
acts  of  the  person  who  is  to  receive  a  benefit  to  himself  or  con- 
fer one  on  others  by  the  happening  of  a  loss  within  the  terms 
of  the  policy.  Where  a  party  secures  a  policy  on  his  life,  pay- 
able to  his  wife  or  children,  he  contemplates  that,  in  the  event  of 
his  death,  the  sum  insured  will  inure  directly  to  their  benefit. 

"  So  far  as  a  desire  to  provide,  in  that  contingency,  for  the  wel- 
fare and  comfort  of  those  dependent  upon  him  can  operate  on  his 
mind,  he  is  open  to  the  temptation  of  a  motive  to  accelerate  a 
claim  for  a  loss  under  the  policy  by  an  act  of  self-destruction. 
Against  the  increase  of  the  risk  arising  from  such  a  cause,  it  is 
one  of  the  objects  of  the  proviso  in  question  to  protect  the  in- 
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gorera.  Although  the  assured  can  derive  no  pecuniary  advantage 
to  himself  by  hastening  his  own  death,  he  may  have  a  motive  to 
take  his  own  life,  and  thus  to  create  a  claim  under  the  policy  in 
order  to  confer  a  benefit  on  those  who,  in  the  event  of  his  death, 
will  be  entitled  to  receive  the  sum  insured  on  his  life.  Unless, 
then,  we  can  say  that  such  a  motive  cannot  act  on  a  mind  dis- 
eased, we  cannot  restrict  the  words  of  proviso  so  as  to  except 
from  the  risk  covered  by  the  policy  only  the  case  of  criminal  sui- 
cide, where  the  assured  was  in  a  condition  to  be  held  legally  and 
morally  responsible  for  its  acts.  It  certainly  would  bo  contrary 
to  experience  to  affirm  that  an  insane  person  cannot  be  influenced 
and  governed  in  his  actions  by  the  ordinary  motives  which  ope- 
rate on  the  human  mind.  Doubtless  there  may  be  cases  of  delirium 
or  raving  madness  where  the  body  acts  only  from  frenzy  or  blind 
impulse,  as  there  are  cases  of  idiocy  or  the  decay  of  mental  power, 
in  which  it  acts  only  from  the  promptings  of  the  lowest  animal 
instincts.  But  in  the  great  majority  of  cases  where  reason  has 
lost  its  legitimate  control,  and  the  power  of  exercising  a  sound 
and  healthy  volition  is  lost,  the  mind  still  retains  sufficient  power 
to  supply  motives  and  exert  a  direct  and  essential  control  over 
their  actions.  In  such  cases  the  effect  of  the  disease  often  is  to 
give  undue  prominence  to  surrounding  circumstances  and  events, 
and,  by  exaggerating  their  immediate  effects  or  future  conse- 
quences, to  furnish  incitement  to  acts  of  violence  and  folly.  A 
person  may  be  insane,  entirely  incapable  of  distinguishing  between 
right  and  wrong,  and  without  any  just  sense  of  moral,  responsi- 
bility, and  yet  retain  sufficient  powers  of  mind  and  reason  to  act 
with  premeditation,  to  understand  and  contemplate  the  nature 
and  consequence  of  his  own  conduct,  and  to  intend  the  results 
which  his  acts  are  calculated  to  produce.  Insanity  does  not 
necessarily  operate  to  deprive  its  subjects  of  their  hopes  and 
fears,  or  the  other  mental  emotions  which  agitate  and  influence 
the  minds  of  persons  in  the  full  possession  of  their  faculties.  On 
the  contrary,  its  effect  often  is  to  stimulate  certain  powers  to 
extraordinary  and  unhealthy  action,  and  thus  to  overwhelm  and 
destroy  the  due  influence  and  control  of  the  reason  and  judgment. 
Take  an  illustration :  A  man  may  labor  under  the  insane  delusion 
that  he  is  coming  to  want,  and  that  those  who  look  to  him  for 
Bnpport  will  be  subjected  to  the  ills  of  extreme  poverty.     The 
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natural  effect  of  this  species  of  insanity  is  to  create  great  mental 
depression,  under  the  influence  of  which  the  sufferer,  with  a  view 
to  avoid  the  evils  and  distress  which  he  imagines  to  be  impending 
over  himself  and  those  dependent  upon  him  for  support,  is  im- 
pelled to  destroy  his  own  life.  In  such  a  case  suicide  is  the  wilful 
and  voluntary  act  of  a  person  who  understands  its  nature,  and 
intends  by  it  to  accomplish  the  result  of  self-destruction.  lie 
may  have  acted  from  an  insane  impulse  which  prevented  him  from 
appreciating  the  moral  consequences  of  suicide ;  but  nevertheless 
may  have  fully  comprehended  the  physical  effect  of  the  means 
which  he  used  to  take  his  own  life,  and  the  consequences  which 
might  ensue  to  others  from  the  suicidal  act. 

"  It  is  against  risks  of  this  nature: — the  destruction  of  life  by 
the  voluntary  and  intentional  act  of  the  party  assured — that  the 
exception  in  the  proviso  is  intended  to  protect  the  insurers.  The 
moral  responsibility  for  the  act  does  not  affect  the  nature  of  the 
hazard.  The  object  is  to  guard  against  loss  arising  from  a  par- 
ticular mode  of  death.  The  causa  cau$ans^  the  motive  or  influence 
which  guided  or  controlled  the  will  of  the  party  in  committing  the 
act,  are  immaterial  as  affecting  the  risk  which  the  insurers  intended 
to  except  from  the  policy.  This  view  is  entirely  consistent  with 
the  nature  of  the  contract.  It  is  the  ordinary  case  of  an  excep- 
tion of  a  risk  which  would  otherwise  fall  within  the  general  terms 
of  the  policy.  These  comprehended  death  by  disease,  either  of 
the  body  or  brain,  from  whatever  cause  arising.  The  proviso 
exempts  .the  insurers  from  liability  when  life  is  destroyed  by  the 
act  of  the  party  insured,  although  it  may  be  distinctly  traced  jw* 
the  result  of  a  diseased  mind.  It  may  well  be  that  insurers  would 
be  willing  to  assume  the  risk  of  the  results  flowing  from  all  diseases 
of  the  body,  producing  death  by  the  operation  of  physical  causes, 
and  yet  deem  it  expedient  to  avoid  the  hazards  of  mental  disorder, 
in  its  effects  upon  the  will  of  the  assured,  whether  it  originated 
in  bodily  disease  or  arose  from  external  circumstances,  or  was 
produced  by  a  want  of  moral  and  religious  principle.'-' 

I  have  appropriated  so  much  of  these  opinions  because  they 
could  not  be  abridged  without  impairing  the  completeness  of  the 
argument  presented  by  them  with  so  much  force  and  clearness. 
They  declare  what  is  now,  upon  the  fullest  discussion  and  con- 
sideration, and  after  repeated  decisions,  the  settled  law  of  Eng- 
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land,  and  of  one  of  the  most  respectable  judicial  tribunals  in  the 
United  States.  I  am  not  unmindful  that  there  is  some  diversity 
of  adjudication  in  reference  to  this  question ;  but,  in  my  judgment, 
the  weight  of  authority,  as  well  as  of  reason  and  argument,  is 
decidedly  in  favor  of  the  construction  adopted. 

We  must  not  forget  that  we  are  dealing  with  a  contract,  reduced 
to  writing,  and  founded  upon  the  assent  of  both  parties  to  it.  It 
is  oar  imperative  duty,  then,  to  expound  and  enforce  it  as  the 
parties  themselves  have  made  and  declared  it  to  be,  not  as  we 
might  think  it  ought  to  have  been  made. 

If  you  are  not  satisfied,  by  the  evidence,  that  Horace  G.  Ben- 
ham  came  to  his  death  by  his  own  hand,  you  will  find  for  the 
plaintiffs  the  amount  claimed  by  them  in  this  suit. 

If,  however,  you  believe  from  the  evidence  that  he  committed 
self-destruction,  that  he  intended  to  destroy  his  life,  and  compre- 
hended the  physical  nature  and  consequences  of  his  act,  the 
plaintifBs  are  not  entitled  to  recover,  and  your  verdict  should  be 
for  the  defendant.  ^ 

The  jury  found  a  verdict  for  plaintiffs  for  $5440. 
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JOHN  A.  HAMPTON  ET  UX.  v.  BENJAMIN  STEVSNS. 

TakiDg  an  acknowledgment  of  a  deed  is  a  quasi  jadicial  act,  and  cannot  be  per- 
foimed  bj  a  party  interested. 

A  tmstee  in  a  mortgage  or  deed  of  trust  to  hold  in  pledge,  with  power  of  sale, 
&c.,  is  so  far  a  party  in  interest  that  he  is  not  competent  to  take  the  acknowledg- 
ment of  the  deed. 

The  want  of  proper  acknowledgment  does  not  affect  the  yaliditj  of  the  deed, 
bat  prevents  it  from  being  legally  recorded. 

If  a  deed  shows  apon  its  face  that  it  was  not  legally  acknowledged  (as  where 
the  tcknowledgment  was  taken  by  a  party),  it  is  not  entitled  to  be  recorded,  and 
though  it  is  in  fact  entered  on  the  records,  it  is  not  constructive  notice  to  subse- 
quent purchasers ;  but  if  the  acknowledgment  is  regular  on  its  face,  then  it  is 
properly  recorded,  and  its  record  operates  as  notice,  notwithstanding  there  may 
he  soDce  bidden  defect. 

Bat  evcB  with  *  patent  defect  in  the  acknowledgment,  and  therefore  without 
legal  record,  a  subsequent  purchaser  with  notice  in  fact  will  take  subject  to  the 
deed. 

If  the  purchaser  at  a  sale  under  a  deed  of  trust  pays  his  money  and  takes  a 
deed  before  he  has  notice,  either  in  fact  or  constructiyely  by  legal  record,  of  a 
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prior  deed,  liis  title  is  protected)  even  though  his  vendors,  the  trustee  and  bene^ 
iiciary  had  notice  in  fact  of  the  prior  deed. 

A  deed  of  trust  recited  that  it  was  made  to  secure  a  promissory  note  due  the 
beneficiary,  whereas  in  fact  it  was  made  to  indemnify  him  as  surety  on  a  note  to 
a  third  person.  Held,  that  the  amount  of  the  debt  being  correctly  described,  and 
the  transaction  being  without  fraud,  there  was  no  such  misdescription  as  should 
affect  the  validity  of  the  deed. 

This  was  an  action  of  ejectment  for  certain  lands  near  the  city 
of  Hannibal,  and  both  parties  claimed  under  one  Carmi  Hobson, 
and  were  purchasers  at  sales  under  different  deeds  of  trusts  exe- 
cuted by  him.  The  one  under  which  Stevens,  the  plaintiff,  claimed, 
was  given  in  June  1859  to  Edward  A.  Lockwood,  as  trustee,  to 
secure  the  plaintiff  in  certain  notes  for  the  purchase-money,  and 
some  months  after  was  acknowledged  before  the  said  trustee.  It 
was  not,  however,  filed  for  record  until  March  1861,  and  in  the 
mean  time,  to  wit,  on  the  28th  of  July  1860,  said  Hobson 
executed  another  deed  of  trust  to  John  E.  Lockwood,  trustee, 
purporting  to  secure  a  note  given  to  one  Hoffner  for  J1050,  but 
in  fact  given  to  secure  said  Hoffner  as-surety  upon  such  note  to  a 
third  person,  which  last  deed  was  immediately  recorded.  In 
August  1861,  which  was  after  the  first  deed  was  recorded,  the 
defendant,  Mrs.  Hampton,  purchased  at  a  trustee's  sale  under 
the  deed  last  executed  but  first  recorded,  and  the  purchase-money 
was  applied  to  extinguish  the  note  for  which  the  beneficiary 
Hobson  had  become  liable;  and  in  1864  the  plaintiff  purchased 
under  a  sale  made  by  his  trustee.  The  other  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

James  CarVy  for  plaintiff  in  error. — 1.  Hoffner  was  surety  for 
the  grantor  in  the  second  deed  of  trust.  He  is  a  creditor  within 
the  purview  of  the  law,  although  he  had  not  paid  the  debt  secured 
when  the  sale  took  place  under  the  deed  to  secure  him :  Duvall  v. 
Eaisin,  7  Mo.  449 ;  Scott  v.  Bailey ^  28  Id.  150 ;  Eantman  v. 
Foster y  8  Met.  19;  Hubbard  v.  Savage^  8  Conn.  214;  Mix  v. 
Coules,  20  Id.  420. 

2.  He  is  a  bond  fide  purchaser  for  a  valuable  consideration 
without  notice,  and  as  such  he  is  entitled  to  be  protected  5  Story's 
Eq.  §§  165,  981,  409,  410;  FrUby  v.  Thayer,  25  Wend.  398; 
James  v.  Johiison,  6  Johns.  Ch.  407. 

8.  The  deed  of  trust  executed  by  Hobson  to  John  E.  Lock- 
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wood  to  Susan  Hoffner  having  been  recorded  firtt,  secured  the 
first  hen  on  the  property  in  controversy :  Sec.  40,  41,  and  42 
Revised  Statutes,  1855,  ch.  82,  p.  864 ;  Walden  v.  Russell,  5 
Mo.  387 ;  Bellas  v.  MeOarty,  10  Watts  13 ;  Vaughn  v.   Tracy, 

22  Mo.  415 ;  Beattie  v.  BtUhr,  21  Id.  822 ;  Williamsm  v.  Brown, 
15  N.  Y.  354. 

4.  The  plaintiff  in  error,  Susan  Hampton,  is  protected  as  a* 
purchaser  under  Hoffner,  although  she  may  have  purchased  with 
actual  notice  of  the  first  deed :  Fort  v.  Burch,  6  Denio  187. 

5.  The  true  amount  of  the  incumbrance  is  recited  in  the  deed 
of  trust  under  which  the  plaintiff  in  error  claims  title.  No  person 
was  or  could  be  misled  as  to  the  extent  of  it.  The  misrecital  of 
the  note  then  will  not  vitiate  said  deed  of  trust :  Scott  v.  Brierly, 

23  Mo.  150 ;  Shirr  as  et  ah  v.  Craig  et  ah,  7  Cranch  84 ;  Jack- 
m  V.  Bowm,  7  Cow.  18 ;  4  Id.  406 ;  8  Id.  530 ;  8  Johns.  456. 

6.  The  recording  of  the  first  deed  of  trust  after  the  second,  but 
before  the  sale  under  the  second,  is  no  notice  actual  or  con- 
structive to  the  cestui  que  trust  in  the  second  deed  of  trust : 
Styvtsant  v.  Hall^  2  Barb.  Ch.  158 ;  Trescott  v.  King^  6  Barb. 
346;  Bushel  v.  Bushel,  1  Scho.  &  Lef.  99;  Liehey  v.  Wolf,  10 
Ohio  80 ;  Hahtead  v.  Bank  of  Ky.,  4  J.  J.  Marshal  558 ;  Wise- 
man V.  Wegtland,  1  Young  &  Jervis  117 ;  Bedford  v.  Backhouse, 
W.  Kelynge  5. 

7.  The  acknowledgment  of  the  grantor  to  the  first  deed  of  trust 
was  taken  by  Edward  A.  Lockwood,  the  trustee,  to  himself.  It 
was  not  proved  by  any  subscribing  witness.  The  recording  of  it 
was  not  in  pursuance  of  any  law.  Hence  it  did  not  import  notice 
to  any  person. 

John  T.  Redd,  for  defendant  in  error. — 1.  The  elder  trust 
deed  having  been  given  bond  fide  to  secure  a  valid  subsisting 
debt  for  the  purchase-money  due  plaintiff,  he  is  entitled  to  prece- 
dence over  a  creditor  whose  debt  is  secured  by  a  junior  trust 
deed,  in  accordance  with  the  maxim,  Qui  prior  est  tempore  potior 
est  jure,  and  he  can  only  be  postponed  to  a  bond  fide  purchaser 
for  value  without  notice.  If  the  subsequent  trust  deed  was  taken 
the  trustee  and  creditor  having  actual  notice  of  the  prior  deed, 
the  claimants  under  the  junior  deed  are  not  bond  fide  purchasers, 
but  are,  as  to  the  prior  trust  creditor,  purchasers  mala  fide.  A. 
purchaser  with  notice  of  a  prior  deed  takes  subject  to  that  deed. 
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Under  the  evidence  in  the  cause  the  court  erred  in  refusing  to 
submit  the  question  of  aetiuxl  notice  to  the  jury. 

2.  If  Hobson,  in  point  of  fact,  was  not  indebted  to  HoflFner, 
and  if  in  point  of  fact  no  such  note  as  that  described  in  the  trust 
deed,  as  executed  by  Hobson  and  payable  to  Hoffner,  had  an 
existence,  the  making  of  the  trust  deed  by  Hobson,  and  its  ac- 
ceptance by  Hoffner  to  secure  such  false  and  fictitious  debt,  was 
fraudulent  as  to  the  creditors  of  Hobson,  and  consequently  void, 
and  the  title  could  not  be  set  up  by  John  E.  Lockwood,  the 
trustee,  and  Hoffner  the  pretended  creditor,  as  against  the  prior 
unrecorded  deed.  This  state  of  facts  made  the  purchase  on  their 
part  maid  fide^  and  without  any  valuable  consideration,  there 
being  no  consideration  but  the  pretended  debt,  evidenced  by  the 
note  recited ;  and  the  defendant's  purchase  under  this  voluntary 
and  maid  fide  deed,  having  been  made  five  months  after  the  prior 
deed  had  been  recorded,  she  was  affected  with  notice. 

3.  The  court  told  the  jury  that  if  the  junior  deed  was  recorded 
before  Hoffner  (the  pretended  creditor)  had  notice  of  the  prior 
deed,  they  ought  to  find  for  defendant.  This  instruction  took 
from  the  jury  all  question  as  to  the  bona  fides  of  the  deed  or  its 
consideration, 

4.  The  court  told  the  jury  that  the  fact  that  the  defendant 
paid  her  purchase-money  and  received  her  deed  before  she  had 
actual  notice  of  the  prior  trust  deed,  entitled  her  to  a  verdict. 
Under  this  instruction,  the  jury,  finding  the  facts  embraced  in  it 
were  proved,  so  found  for  defendant,  although  they  were  satisfied, 
from  the  evidence,  that  the  deed  of  trust  under  which  defendant 
claims  was  fraudulent,  and  that  the  prior  deed  was  on  record  five 
months  before  she  purchased.  The  defendant,  to  entitle  her  to 
protection  against  plaintiff's  elder  title,  must  show  either,  1st. 
That  she  is  a  bond  fide  purchaser  for  a  valuable  consideration 
without  notice  of  plaintiff's  elder  title ;  or,  2d.  That  her  grantor 
is  a  purchaser  bond  fide  for  a  valuable  consideration  without 
notice.     She  has  failed  to  show  either. 

The  opinion  of  the  court  was  delivered  by 

Bliss,  J. — We  must  treat  the  deed  to  Edward  A.  Lockwood, 
trustee,  and  acknowledged  before  him,  as  though  never  acknow- 
ledged, unless  we  assume  that  a  party  to  a  deed  may  take  its 
acknowledgment,  which  will  not  be  seriously  claimed.     There  are 
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several  cases  where  an  acknowledgment  was  attacked  upon  the 
ground  of  interest  in  the  party  taking  it,  and  in  every  case  the 
incompetency  of  a  grantee  is  assumed :  Oroesbeck  v.  Seely,  IS  Mich. 
829.  The  court  says,  ''  We  should  have  no  hesitation  in  holding 
that  a  person  could  not  take  the  acknowledgment  of  a  deed  made 
to  himself.  Such  a  point  is  too  plain  for  doubt."  Du9%aume  v. 
Burnett,  5  Iowa  103,  seems  to  recognise  the  doctrine  that  the 
party  to  the  instrument  cannot  take  its  acknowledgment.  And 
in  WUsan  v.  ffare  ^  Co..,  20  Id.  281,  an  acknowledgment  before 
one  of  the  grantees  is  expressly  held  to  be  void.  The  court,  in 
Beaman  v.  Whitnetf,  20  Maine  418,  speaks  of  an  acknowledg- 
ment before  a  grantor  ^^  as  at  most  a  void  acknowledgment  leav- 
ing the  deed  operative  between  the  parties,"  &c.  Withers  v.  Baird, 
T  Watts  227,  was  an  action  of  covenant  to  receive  the  price  of 
a  tract  of  land,  and  the  defence  was  that  no  sufficient  deed  had 
been  tendered.  It  appeared  that  the  plaintiff,  who  had  agreed 
to  make  the  deed,  obtained  one  from  one  Baxter  and  wife,  who 
held  the  title,  which  was  made  directly  to  the  defendant  and 
acknowledged  before  the  plaintiff.  The  court  (Gibson,  J.)  held 
the  acknowledgment  to  be  insufficient  to  bar  the  dower  of  Bax- 
ter's wife,  as  the  duties  of  a  magistrate  in  regard  to  her  separate 
examination  are  judicial,  and  cannot  be  performed  by  a  party 
interested.  On  the  other  hand.  Lynch  v.  Limngstan^  6  N.  Y. 
422,  and  Kimball  v.  Johnson^  14  Wis.  674,  seem  to  recognise  a 
contrary  doctrine,  although  I  think  there  is  no  real  conflict.  In 
the  former  case,  an  ordinary  acknowledgment  was  held  to  be  a 
ministerial  act,  and  hence  did  come  under  the  prohibition  against 
the  action  of  judges  or  jurors  who  were  relatives  of  the  parties. 
In  the  latter  case,  a  mortgage  was  given  to  a  married  woman  to 
secure  her  for  money  loaned  which  belonged  to  her  separate 
estate  and  was  acknowledged  before  her  husband.  In  regard  to 
this  action,  the  court  simply  says,  "We  do  not  think  on  that 
account  he  was  disqualified  from  taking  it."  In  this  case,  the 
husband  was  not  a  party  to  the  instrument,  and  could  have  no 
interest  in  the  separate  estate  of  the  wife,  and  the  court  doubt- 
less treated  his  action  as  ministerial,  and  not  affected  by  his 
relationship  to  the  grantee. 

In  the  cases  referred  to  where  the  acknowledgment  was  held 
invalid,  the  party  taking  it  was  or  was  supposed  to  be  a  party  in 
interest,  I  have  found  no  case  where  it  was  taken  by  a  trustee ; 
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and  perhaps  there  might  be  ground  for  holding  that  where  the 
grantor  was  a  mere  naked  trustee,  the  title  by  the  Statute  of 
Uses  vesting  at  once  in  the  beneficiary,  the  acknowledgment 
should  be  held  to  be  valid.  But  trustees  to  hold  in  pledge  with 
power  of  sale  stand  in  a  very  different  relation.  The  objection 
to  the  party  in  interest  is  analogous  to  the  one  forbidding  a  judge 
to  pass  upon  his  own  case.  Though  the  act  may  not  be  strictly 
judicial,  it  is  of  a  judicial  nature,  and  requires  disinterested 
fidelity.  We  know  that  in  practice  this  kind  of  trustee  is  always 
solicited  by  the  beneficiary ;  he  is  controlled  by  the  beneficiary 
in  fixing  the  time  of  sale,  and  its  proceeds  come  into  his  hands. 
There  is  such  an  interest  that  as  to  the  requisites  of  the  deed 
itself  he  should  be  placed  upon  a  level  with  the  other  parties,  and 
be  incapacitated  from  holding  any  official  relation  to  its  execution. 

The  want  of  a  proper  acknowledgment  does  not,  however,  in- 
validate the  deed,  but  only  goes  to  the  effect  of  the  record.  If 
not  acknowledged  or  proved,  its  record  is  not  provided  for  by  law, 
and  the  fact  thai  it  may  be  copied  upon  the  book  of  records  will 
not  operate  as  constructive  notice  to  subsequent  purchasers :  Dub- 
saume  v.  Burnett^  supra  ;  Schultz  v.  Moore^  1  McLean  620 ;  Bar- 
ney V.  Sutton^  2  Watts  31 ;  Hastings  v.  Vaughn^  5  Cal.  315 ;  Price 
V.  McDonald,  2  Md.  403 ;  Johns  v.  ScoU,  6  Id.  81.  The  deed, 
however,  is  good  as  between  the  parties,  and  should  prevail  against 
subsequent  deeds  to  those  who  had  actual  notice  of  its  existence : 
Dussaume  v.  Burnett,  supra;  Caldwell  v.  Head,  17  Mo.  561; 
Corby  v.  Rankin,  11  Id.  647. 

In  view,  then,  of  the  acknowledgment  as  affecting  the  right 
of  record  and  the  question  of  constructive  notice,  the  following 
would  seem  to  be  a  reasonable  rule :  That  where  the  recorded 
instrument  shows  upon  its  face  that  the  acknowledgment  was 
taken  by  a  party  or  parties  in  interest,  it  is  improperly  recorded, 
and  is  no  constructive  notice ;  but  where  it  is  fair  upon  its  face, 
it  is  the  duty  of  the  register  to  receive  and  record  it,  and  its  record 
operates  as  notice,  notwithstanding  there  may  be  some  hidden 
defect. 

In  the  case  at  bar  the  second  trust  deed,  that  is,  the  one  under 
which  defendant  purchased,  is  the  only  one  entitled  to  record,  and 
the  question  of  priority,  so  far  as  it  depends  upon  constructive 
notice,  need  not  be  considered ;  still,  if  the  beneficiary  iii  that 
deed  was  actually  advised  in  regard  to  the  former  before  he 
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asaamed  the  obligation  upon  the  strength  of  the  security,  his  lien, 
so  far  as  he  is  concerned,  must  be  subject  to  that  created  by  such 
former  deed,  though  otherwise  as  to  an  innocent  purchaser  from 
him. 

Upon  the  subject  of  notice,  the  plaintiff  asked  for  instructions 
to  the  jury,  which  the  court  refused  to  give,  embracing  the  fol- 
lowing points : — 

Ist.  That  if  Hoffner,  the  beneficiary  in  the  second  deed  of 
trust,  had  notice,  at  the  time  of  its  execution  and  delivery,  of  the 
fonner  deed,  the  plaintiff  should  recover,  notwithstanding  such 
former  deed  was  not  filed  for  record  until  after  the  record  of  tho 
second  deed,  provided  the  fonner  deed  was  recorded  before  the 
sale  to  defendant. 

2d.  That  if  John  E.  Lock  wood,  the  trustee  in  the  second  deed 
of  trust,  had  notice,  at  the  time  of  its  execution  and  delivery,  of 
the  former  deed,  the  plaintiff  should  recover,  notwithstanding,  &c. 
But  the  court,  at  defendant's  instance,  gave  the  following : — 

Ist.  "If  the  deed  of  trust  to  secure  Hoffner  was  recorded 
before  he  had  notice  of  the  deed  in  favor  of  Stevens,  the  jury 
will  find  for  the  defendant. 

2d.  "  K  the  deed  to  Mrs.  Hampton  was  made  and  the  money 
paid  before  she  had  notice  of  a  prior  deed  other  than  by  the 
records,  they  will  find  for  defendant,*  even  though  Hoffner  had 
notice." 

By  comparing  the  instructions  refused  with  the  second  one 
giren,  it  will  be  seen  that  the  court  held  Mrs.  Hampton,  the 
defendant,  who  bid  in,  and  claims  title  to  the  property,  to  be 
protected  by  her  ignorance  of  the  former  deed,  notwithstanding 
Hoffner  the  beneficiary  and  his  trustee  may  have  been  advised  of 
such  deed.  It  seems  to  have  been  for  this  supposed  error  that 
the  District  Court  reversed  the  judgment  of  the  Circuit  Court, 
though  it  appears  also  to  have  treated  the  record  of  the  first  deed, 
with  its  defective  acknowledgment  before  the  sale  under  the  second 
deed,  as  constructive  notice.  In  this  the  Circuit  Court  committed 
no  error ;  and  the  law  upon  the  subject  cannot  be  better  stated 
than  in  the  language  of  Judge  Stort  :  '^  If  a  person  who  has 
notice  sells  to  another  who  has  no  notice,  and  is  a  bond  fide  pur- 
chaser for  a  valuable  consideration,  the  latter  may  protect  his 
title,  although  it  was  affected  with  the  equity  arising  from  notice 

in  the  hands  of  the  person  from  whom  he  claimed  it,  for  otherwise 
Vol.  XIX.— S 
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no  man  would  be  safe  in  any  purchase,  but  would  be  liable  to  have 
his  own  title  defeated  by  secret  equities  of  which  he  could  have 
no  possible  means  of  making  a  discovery."  And,  after  quoting 
an  old  English  authority,  he  further  says :  "  This  doctrine  ha^j 
ever  since  been  adhered  to  as  an  indispensable  muniment  of  title. 
And  it  is  wholly  immaterial  of  what  nature  the  equity  is ;  whether 
it  is  a  lien  or  encumbrance,  or  a  tract,  or  any  other  claim;  for  a 
bond  fide  purchaser  of  an  estate  for  a  valuable  consideration, 
purges  away  the  equity  from  the  estate  in  the  hands  of  all  per- 
sons who  may  derive  title  under  it,  with  the  exception  of  the 
original  party  whose  conscience  stands  bound  by  the  violation  of 
his  trust,  and  meditated  fraud :"  Story's  Eq.  33,  409,  410 ;  see 
also  Foot  V.  Buck,  5  Denio  187. 

Another  question  is  raised  by  the  record.  The  second  trust 
deed,  being  the  one  under  which  Mrs.  Hampton  purchased,  pur- 
ports to  be  given  to  secure  a  promissory  note  due  the  beneficiary, 
when  the  evidence  shows  that  it  was  given  to  indemnify  him  as 
surety  upon  a  note  to  a  third  person,  and  that  the  proceeds  of  the 
sale  were  applied  in  payment  of  such  note.  It  does  not  appear 
that  the  purchaser  knew  of  this  misdescription  of  the  debt.  But, 
whether  she  knew  it  or  not,  there  is  no  such  variance  as  should 
affect  the  validity  of  the  second  deed.  The  legal  title  was  in  the 
trustee,  the  amount  of  the  *debt  was  correctly  described,  the  de- 
fault was  made,  and  the  proceeds  of  the  sale  were  applied  to 
extinguish  the  contingent  liability  to  the  beneficiary,  as  well  as 
the  actual  liability  to  the  payee  of  the  note.  No  fraud  is  pre- 
tended, and  there  was  no  such  misdescription  as  could  injure  any 
one.  The  courts  have  uniformly  sustained  bond  fide  mortgages, 
notwithstanding  the  debt  may  have  been  incorrectly  set  out  in 
the  condition,  and  parol  evidence  is  admissible  to  explain  the  con- 
sideration :  Scott  V.  Baily^  23  Mo.  140 ;  Shiras  v.  Qraig^  7 
Cranch  86. 

The  judgment  of  the  District  Court  is  reversed,  and  that  of  the 
Circuit  Court  affirmed. 
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United  States  Circuit  Courts  Southern  District  of  New  York, 
WILLIAM  H.  ROBERTS  v.  RENSSELAER  R.  NELSON. 

Where  the  record  of  a  snit  at  the  time  it  is  remoyed  from  a  state  to  a  Federal 
court  under  the  Act  of  1789,  shows  the  matter  in  dispute  to  exceed  |500,  a  sub- 
sequent reduction  of  the  demand  by  the  plaintiff  in  his  pleadings  will  not  entitle 
him  to  have  the  case  remanded. 

Nor  will  the  fact  that  the  suit  as  developed  by  the  pleadings  subsequent  to  the 
remoral,  includes  a  claim  not  cognisable  in  a  Federal  court,  entitle  it  to  be 
remanded.  Tlie  jurisdiction  of  the  Federal  court  having  once  attached,  no  sub- 
sequent event  can  direst  it. 

In  August  1870  an  action  was  commenced  in  the  Supreme  Court  of  New  Yoric 
i>T  snmmons,  commanding  defendant  to  appear  or  have  judgment  entered  against 
him  for  $330,  with  interest  from  July  1st  1858.  Before  any  other  steps  were 
taken  the  defendant  appeared  and  filed  a  petition  to  have  the  case  removed  to  the 
United  States  Circuit  Court  on  the  ground  that  he  was  a  citizen  of  Minnesota. 
The  state  court  granted  the  petition  and  the  cause  was  removed.  Plaintiff  then 
Hied  his  declaration  in  the  Circuit  Court  showing  a  claim  for  $187.25,  with 
interest  from  January  1st  1859,  and  also  another  claim  for  $43.25,  as  assignee 
of  one  Fierce,  a  citizen  of  New  Jersey,  and  thereupon  moved  to  remand  the  case 
to  the  New  York  court.     Held^  that  the  cause  could  not  be  remanded. 

This  was  a  motion  on  the  part  of  the  plaintiff  for  an  order 
remanding  the  suit  to  the  Supreme  Court  of  the  state  of  New 
York. 

R.  S,  Cruemset/j  for  plaintiff. 

Edward  JST.  Hawke^  for  defendant. 

Blatchford,  J. — This  suit  was  commenced  in  the  Supreme 
Court  of  New  York  by  the  service  on  the  defendant  of  a  summons 
dated  August  1st  1870,  unaccompanied  by  the  service  or  filing 
of  a  complaint.  The  summons  is  called  on  its  face  a  ''  summons 
for  a  money  demand  on  contract."  It  notifies  the  defendant  that 
the  complaint  will  be  filed  without  specifying  when,  and  requires 
him  to  answer  it  within  twenty  days  after  the  service  of  the 
summons,  and  notifies  him  that  if  he  shall  fail  to  do  so,  the  plain- 
tiff will  take  judgment  against  him  for  the  sum  of  $380.25,  with 
interest  from  July  1st  1858,  besides  the  costs  of  the  action.  The 
time  for  the  defendant  to  appear  or  answer  was  extended  by 
consent  until  October  15th  1870.  The  defendant  entered  his 
appearance  in  the  state  court  in  the  suit  on  the  14th  of  October, 
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and  at  the  same  time  filed  therein  a  petition  praying  for  the 
removal  of  the  suit  into  this  court,  and  offered  proper  surety 
therefor.  On  the  17th  of  October  the  state  court,  on  such  peti- 
tion, entry  of  appearance,  and  offer  of  surety,  made  an  ordej 
stating  that  it  was  made  to  appear  to  the  satisfaction  of  that  court 
that  this  suit  was  commenced  in  that  court  by  a  citizen  of  the 
state  of  New  York  against  a  citizen  of  the  state  of  Minnesota, 
and  that  the  matter  in  dispute  exceeded  the  sum  of  J500,  exclu- 
sive of  costs,  and  ordering  that  such  surety  be  accepted,  and  that 
the  suit  be  removed  for  trial  into  this  court.  The  proceedings  for 
removal  were  instituted  under  the  provisions  of  the  12th  section 
of  the  Act  of  September  24th  1789 :  1  U.  S.  Stat,  at  Large  79. 
The  petition  presented  to  the  state  court  by  the  defendant  stated 
that  the  matter  in  dispute  in  the  suit,  and  for  which  the  suit  was 
brought,  exceeded  the  sum  of  $500,  exclusive  of  costs,  and  a 
copy  of  the  summons  was  annexed  to  the  petition.  No  proceed- 
ing other  than  the  service  of  the  summons  took  place  in  the  state 
court  prior  to  the  filing  by  the  defendant  of  the  papers  for 
removal.  Copies  of  the  process  and  the  other  papers  in  the  suit 
were  entered  in  this  court,  and  subsequently  the  plaintiff  filed  a 
declaration  in  this  court,  in  the  suit  in  assumpsit,  in  which  he 
counts  on  an  indebtedness  due  to  him  by  The  defendant  July  Ist 
1858,  amounting  to  $287.25,  less  a  payment  thereon  of  $100 
April  16th  1858,  and  also  on  an  indebtedness  due  to  one  Pierce 
by  the  defendant  April  10th  1858,  for  merchandise  then  sold  by 
Pierce  to  the  defendant,  amounting  to  $43.25,  and  an  assignment 
of  such  claim  by  Pierce  to  the  plaintiff  in  1867.  The  declaration 
claims  to  recover  $230.50,  and  interest  thereon  from  July  Ist 
1858,  and  avers  that  the  plaintiff  brought  this  suit  in  the  Supreme 
Court  of  the  state  of  New  York  by  summons,  and  that  an  order 
was  made  in  that  court,  on  the  motion  of  the  defendant,  trans- 
ferring the  action  to  this  court.  The  declaration  also  states  that 
the  suit  is  brought  by  the  plaintiff  in  his  own  behalf,  and  also  in 
behalf  of  his  assignor.  Pierce,  "  a  citizen  of  the  state  of  New 
Jersey  since  the  year  I860.*'  After  filing  this  declaration  the 
plaintiff  now  makes  the  motion  to  remand,  on  an  affidavit  alleging 
that  the  declaration  is  for  $187.25,  and  interest  thereon  from 
January  1st  1859,  and  for  the  Pierce  claim,  assigned  to  the 
plaintiff,  and  interest  thereon  from  July  Ist  1858,  and  that  Pierce 
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is  not  now,  and  has  not  been  since  the  year  1860,  a  citizen  of  the 
state  of  New  York,  but  a  citizen  of  the  state  of  New  Jersey. 

One  ground  argued  in  support  of  the  motion  is,  that  the  amount 
claimed  in  the  summons  was  only  $880.25,  and  interest  from  July 
1st  1858 ;  that  this  amount  could  not  be  said  to  be  over  $500 ; 
that  it  might  or  might  not  have  brought  the  rocovpry  to  over 
$500 ;  and  that  the  rate  of  interest  might  have  been,  by  agree- 
ment, such  as  to  have  made  the  recovery  less  than  over  $500. 
The  petition  in  the  state  court  avers  positively  that  the  matter  in 
dispute  in  the  suit,  and  for  which  the  suit  is  brought,  exceeds  the 
sam  of  $500,  exclusive  of  costs.  This  makes  a  case  directly 
within  the  12th  section  of  the  Act  of  1789.  The  right  of  re- 
moral  depends  upon  the  facts  as  they  exist  when  the  suit  is  com- 
menced. The  language  of  the  section  is  that  if  '^  a  suit  be 
commenced,"  &c.,  ^'and  the  matter  in  dispute  exceeds,"  &;c. 
The  plaintiff  does  not  now  assert  that  the  matter  in  dispute  when 
the  suit  was  commenced,  as  shown  by  the  summons,  did  not 
exceed  $500,  exclusive  of  costs,  or  that  the  sum  of  $330.25,  with 
interest  from  July  1st  1858  to  August  1st  1870,  did  not  amount 
to  $500.  On  the  record  in  the  state  court  it  must  be  held  that 
the  matter  in  dispute  ejcceeded,  when  the  suit  was  commenced, 
the  sum  of  $500,  exclusive  of  costs.  The  jurisdiction  of  this 
court  having  once  attached,  no  subsequent  event  could  divest  it : 
(Harie  v.  3fathew8on,  12  Pet.  164.  Therefore,  the  reduction 
of  the  amount  of  the  claim  by  the  declaration  filed  in  this  court 
cannot  affect  the  question. 

The  second  ground  in  favor  of  the  motion  to  remand  is,  that 
this  court  is  forbidden  to  take  cognisance  of  the  suit.  The  11th 
section  of  the  said  Act  of  1789  provides  that  this  court  shall  not 
have  cognisance  of  any  suit  to  recover  the  contents  of  any  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  therein  to  recover  the  said  contents,  if  no  assignment 
h^  been  made,  except  in  cases  of  foreign  bills  of  exchange.  It 
ia  claimed  that  the  debt  of  $48.25  is  a  chose  in  action ;  that  a 
snit  for  it  could  not  have  been  prosecuted  in  this  court  by  the 
assignor,  Pierce,  a  citizen  of  New  Jersey,  against  the  defendant, 
a  citizen  of  Minnesota ;  that  this  court  has  no  cognisance  of  this 
suit  80  far  as  the  debt  for  the  $43.25  is  concerned ;  and  that 
therefore  this  court  has  no  cognisance  of  any  part  of  the  suit. 
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Admitting  that  this  court  has  no  cognisance  of  the  suit,  so  far  as 
concerns  the  right  to  recover  the  amount  due  on  the  claim 
assigned  by  Pierce  to  the  plaintiff,  it  by  no  means  follows  that  it 
has  no  right  to  proceed  in  the  suit  in  respect  to  the  other  claim. 
I  think  it  has.  The  asserting  by  the  plaintiff,  in  his  declaration, 
of  a  right  to  recover  the  $43.25  in  this  court  in  the  suit,  when  he 
has  no  such  right,  cannot  be  allowed  to  give  him  the  right,  on  his 
own  motion,  to  send  the  entire  case  back  to  the  state  court,  and 
deprive  the  defendant  of  a  right  to  a  trial  in  this  court  in  respect 
to  the  other  claim  set  up  in  the  declaration.  Nor  is  it  a  ground 
for  granting  the  motion  to  remand  the  entire  suit  that  if  the  claim 
for  the  $43.25  be  stricken  out,  the  other  claim  will,  with  interest, 
not  amount  to  over  $500,  exclusive  of  costs.  The  jurisdiction  of 
this  court  over  the  case  having  been  complete  when  it  was 
removed;  cannot  be  ousted  by  -the  action  of  the  plaintiff  in  insert- 
ing such  a  claim  in  the  declaration  as  the  claim  for  the  $48.25. 
Nor  is  the  insertion  of  such  claim  a  ground  for  remanding  so 
much  of  the  case  as  concerns  such  claim.  If  this  court  cannot 
give  judgment,  for  the  plaintiff  for  such  claim,  he  can  sue  to 
recover  its  amount  in  some  proper  court.  If  he  does  not  desire 
to  proceed  in  this  court  in  respect  of  the  other  claim,  he  can 
discontinue  the  entire  suit.  But,  on  the  record,  the  defendant 
has  a  right  now  to  retain  the  case  in  this  court,  and  the  motion  to 
remand  must  be  denied. 
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A  lot  of  land  was  described  in  a  grant  as  "  beginning  at  a  stake  standing  on 
the  bank  or  edge  of  Hound  Lake,  thence,"  &c.  (describing  three  lines  of  the  lot), 
*<  to  a  stake  standing  on  the  westerly  bank  or  edge  of  the  said  lake,  and  thence  fol- 
lowing the  several  coarses  of  the  said  bank  or  edge  to  the  place  of  beginning." 

Ilfld^  1st.  That  the  title  under  the  grant  extended  to  the  margin  of  the  lake,  and 
was  not  limited  by  a  stake  standing  on  the  bank.  2d.  That  the  grantee  was  en- 
titled to  land  formed  in  front  of  the  lots  by  the  gradual  receding  of  the  waters  of 
the  lake. 

Under  a  grant  of  a  **/a^«,"  reser^'ing  to  the  grantor  all  mines  and  minerals, 
the  soil  of  the  lake  passes. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  and 
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carrying  away  grass,  with  a  count  for  assault  and  battory.  The 
defendant  pleaded  not  guilty,  with  a  plea  of  justification  of  the 
assault  in  defence  of  his  property. 

It  appeared' at  the  trial  that  the  plaintiff  was  the  owner  of  lot 
No.  2,  in  a  grant  from  the  Grown  to  Joseph  Burke  and  others, 
dated  28th  April  1828,  in  which  the  land  was  described  as  fol- 
lows :  ^^  Beginning  at  a  stake  standing  on  the  bank  or  edge  of 
Round  Lake  (so  called),  the  said  stake  being  distant  53  chains 
from  a  marked  spruce  tree  standing  on  the  rear  or  south-easterly 
line  of  the  grant  to  John  Downing  and  associates ;  thence  north 
15  degrees  west,  &c.  (stating  several  courses) ;  thence  south  75 
'legrees  east,  110  chains  to  a  stake  standing  on  the  westerly  bank 
or  edge  of  the  said  lake,  and  thence  following  the  several  courses 
of  the  said  bank  or  edge  in  a  northerly  direction  to  the  place  of 
beginning;  and  also  particularly  described  and  marked  out  on 
the  plan  of  survey  hereunto  annexed."  Round  Lake  was  about 
half  a  mile  wide,  and  navigable  for  boats. 

The  defendant  claimed  under  a  grant  from  the  Crown,  dated 
10th  March  1851,  in  the  following  words:  "  All  that  certain  lake 
in  the  parish  of  Botsford,  distinguished  as  Round  Lake,  contain- 
ing 245  acres ;  together  with  all  profits,  hereditaments,  &c., 
thereunto  belonging  or  appertaining,  except  and  reserving  never- 
theless to  us,  our  heirs  and  successors,  all  coals,  and  also  all  gold 
and  silver,  and  other  mines  and  minerals.** 

After  the  defendant  obtained  the  grant,  he  commenced  to 
<lrain  the  lake,  and  reduced  the  depth  of  the  waters  about  five 
feet,  at  the  rate  of  about  a  foot  a  year,  according  to  his  evidence. 
The  grass,  for  the  taking  of  which  the  action  was  brought,  had 
been  cut  by  the  plaintiff  on  the  shore  of  the  lake  between  the  top 
of  the  bank  where  the  high  land  commenced,  and  the  water ;  and 
the  assault  was  committed  by  the  defendant  in  driving  the  plain- 
tiff off  this  piece  of  land  where  the  grass  was  cut.  The  defendant 
contended  that  the  plaintiff's  grant  was  bounded  by  the  top  of 
the  bank ;  also  that  the  land  where  the  grass  was  cut  had  been 
part  of  the  bed  of  the  lake  which  he  had  gained  by  drainage,  and 
consequently  that  it  belonged  to  him  by  his  grant.  The  judge 
directed  the  jury  that  the  plaintiff's  grant  was  not  limited  to  the 
top  of  the  bank,  but  extended  to  the  water  of  the  lake,  and  that 
if  the  water  receded  gradually  and  imperceptibly,  the  land  so  left 
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dry  nirould  belong  to  the  plaintiff;  though  it  would  be  otherwise 
if  the  reliction  was  visible  and  sudden,  caused  by  the  defendant's 
drainage ;  and  he  left  it  to  them  to  find  whether  the  place  where 
the  grass  was  cut  had  been  dry  land  when  the  defraidant's  grant 
issued,  or  whether  it  had  become  so  since  by  his  drainage — direct- 
ing them  in  the  former  case  to  find  a  verdict  for  the  plaintiff  for 
taking  the  grass.  The  jury  being  unable  to  agree  on  the  question 
submitted  to  them,  the  judge  then  directed  them  to  find  for  th« 
plaintiff  for  the  trespass,  having  doubts  whether  the  defendant's 
grant  gave  him  any  interest  in  the  soil  of  the  lake.  He  also 
directed  a  verdict  for  the  plaintiff  on  the  count  for  the  assault 
which  was  not  justified,  whether  the  locus  in  quo  belonged  to  the 
defendant  or  not.  The  jury  found  a  verdict  accordingly ;  and  a 
rule  nm  for  a  new  trial  having  been  granted  on  the  ground  of 
misdirection, 

J.  J,  Fraser  showed  cause. — He  contended,  1st.  That  the 
plaintiff's  grant  extended  to  the  centre  of  the  lake,  or,  at  all 
events,  that  as  he  and  the  parties  under  whom  he  claimed  had 
used  the  land  between  the  top  of  the  bank  and  the  edge  of  the 
water  for  twenty  years,  it  could  not  be  taken  from  him  by  a 
subsequent  grantee  of  the  Crown  without  an  inquest  of  office. 
2d.  That  the  plaintiff  was  entitled  to  the  accretion  formed  by  the 
receding  of  the  lake — the  same  rule  applied  as  in  case  of  a  river. 
3d.  That  the  defendant's  grant  gave  him  no  interest  in  the  land ; 
that  the  grant  of  a  river  eo  nomine  did  not  convey  the  soil,  but 
only  a  right  to  use  the  water :  Co.  Lit.  4  S ;  14  Vin.  Abr.  92 ; 
Bac.  Abr.  Grant  (I)  3 ;  .Woolrych  on  Waters  151 ;  Angell  on 
Watercourses,  §§  5,  41,  42,  52,  54 ;  2  Wash,  on  Real  Prop.  524, 
632. 

A.  L.  Palmer^  contra^  contended,  1st.  That  the  plaintiff's  land 
did  not  extend  beyond  the  bank  of  the  lake ;  2d.  if  it  did,  the 
accretion  was  not  gradual  and  imperceptible,  and  c(msequently 
that  the  Iocub  in  quo  did  not  belong  to  the  plaintiff;  3d.  that 
the  grant  to  the  defendant  conveyed  the  soil,  A  grant  of  stagnum 
conveyed  both  the  water  and  the  soil :  Cruise's  Dig.  Deed,  ch. 
21,  §  49 ;  4  Bac.  Abr.  85 ;  Angell  on  Watercourses,  §§  44,  56, 
57,  157,  158.  The  exception  of  the  "mines  and  minerals" 
showed  that  it  was  the  intention  of  the  Crown  to  grant  the  soil. 


BUKKE  r.  NILE8.  121 

Ritchie,  0.  J.,  delivered  the  judgment  of  the  court  (after 
stating  the  grants  under  which  the  parties  claimed). — The  princi- 
pal questions  arising  in  this  case  are,  1st.  Whether  the  plaintiff's 
grant  extends  to  the  margin  of  the  lake,  or  was  limited  to  the 
stake  described  as  standing  on  the  bank  ?  2d.  Whether  the  plain- 
tiff, as  the  riparian  proprietor,  was  entitled  to  any  accretion  from 
the  lake  in  front  of  his  own  land  ?  and  8d.  Whether  the  grant  to 
the  defendant  conveyed  the  soil  of  the  lake  or  merely  the  water  ? 

In  Angell  on  Watercourses,  §  26,  it  is  said :  ''  If  a  boundary 
is  described  as  running  to  a  monument  standing  on  the  bank,  and 
from  thence  running  '  by  the  river,'  or '  along  the  river,'  it  does  not 
restrict  the  grant  to  the  bank  of  the  stream ;  for  the  monument 
in  such  case  is  only  referred  to  as  giving  the  direction  of  the  line 
to  the  river,  and  not  as  restricting  the  boundary  on  the  river.*' 
And  in  Robinson  v.  White^  42  Me.  218,  it  is  said  that  although 
the  monuments  are  described  as  standing  on  the  margin  or  bank 
of  the  stream,  the  grant  carries  the  title  of  the  grantee  to  the 
centre  of  the  river,  unless  its  terms  clearly  denote  an  intention  to 
Btop  at  the  margin.  The  same  principle  is  applicable  here  as  to 
highways.  Thus  it  has  been  held,  that  where  a  piece  of  land 
adjoining  a  highway,  is  conveyed  by  general  words,  the  presumption 
of  law  is,  that  the  soil  of  the  highway,  usque  ad  medium  filum^ 
passes  by  the  conveyance,  even  though  there  is  a  plan  annexed 
which  would  appear  to  exclude  it:  Berridge  v.  Ward,  10  C. 
Bench,  N.  S.  400 ;  Lord  v.  Commissionera  of  Sydney y  12  Moore 
P.  C.  497.  See  also  Reg.  v.  The  Board  of  Works,  Strand,  4  B. 
4  S.  526.  We  think  the  intention  of  the  Crown  was,  that  the 
lake  should  be  one  of  the  boundaries  of  the  plaintiff's  grant,  and 
that  the  -words  "bank  or  edge"  were  intended  to  express  the 
same  thing,  and  that  they  mean  the  margin  of  the  lake — thus 
extending  the  grant  down  to  the  water's  edge,  and  not  leaving  a 
strip  of  uDgranted  land  or  beach  between  the  margin  of  the  lake 
and  the  top  of  the  bank  where  the  highland  commenced.  The 
words  "  edge"  and  "  margin"  are  synonymous  terms,  and  there- 
fore we  think  the  words  of  the  grant  cannot  be  satisfied  unless  it 
is  extended  to  the  margin  of  the  lake. 

This  involves  another  question — whether  the  plaintiff's  grant 
is  limited  to  the  margin  of  the  lake  as  it  existed  at  the  date  of 
the  grant,  or  whether  it  will  also  include  any  land  formed  in 
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front  by  gradual  and  imperceptible  accretion  ?  In  Angell  on 
Watercourses,  §  59,  it  is  said  that  "  if  a  navigable  lake  recede 
gradually  and  insensibly,  the  derelict  land  belongs  to  the  adjacent 
riparian  proprietors."  The  learned  judge's  direction  to  the  jury 
was  in  accordance  with  that  rule. 

Then  as  to  the  effect  of  the  defendant's  grant.  Whatever 
doubt,  if  any,  there  might  be  as  to  what  would  be  conveyed  by 
the  word  "  lake"  in  a  grant,  the  subsequent  words  of  the  grant 
in  this  case,  whereby  the  mines  and  minerals  are  excepted,  evi- 
dence a  clear  intention,  on  the  part  of  the  Crown,  to  convey  the 
soil  of  the  lake  to  the  defendant. 

Whether  the  place  where  the  assault  was  committed  was  the 
defendant's  land  or  not,  the  assault,  or  at  least  a  part  of  it,  was 
entirely  unjustified  according  to  the  defendant's  own  account  of 
it ;  therefore  the  plaintiff  would  be  entitled  to  retain  the  verdict 
for  the  damages  assessed  on  the  3d  count ;  but  unless  he  consents 
to  confine  the  verdict  to  that  count,  we  think  there  ought  to  be  a 
new  trial. 


ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 

supreme  court  of  illinois.^ 

supreme  court  op  maine.' 

supreme  court  of  maryland.' 

supreme*  court  of  missouri.* 
supreme  court  op  new  york.' 

Agent. 

Evidence — Stnfement  of  an  Agent. — The  statements  of  an  agent  are 
admissible,  to  charge  the  priDcipal,  only  when  they  are  a  part  of  the  res 
gestsR.  They  are  not  admissible  when  made  out  of  the  presence  of  the 
principal,  and  to  a  third  person  having  nothing  to  do  with  the  subject- 
matter,  and  at  a  time  when  the  agent  was  not  engaged  in  the  business 
to  which  the  controversy  relates :   Whiteside  v.  Margarel,  51  Ills. 

I  From  N.  L.  Freeman,  Esq.,  Reporter;  to  appear  in  51  Illinois  Rep. 

*  From  W.  W.  Virgin,  Esq.,  Reporter;  to  appear  in  .57  Maine  Rep. 
3  From  J.  S.  Stockett,  Esq.,  Reporter;  to  appear  in  32  Md.  Rep. 

*  From  0.  0.  Whittlesey,  Esq.,  late  Reporter ;  to  appear  in  46  or  47  Mo.  Rep. 
B  From  Hon.  0.  L.  Barbour ;  to  appear  in  vol.  .'^7  of  his  reports. 
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An  agency  cannot  be  proven  by  the  mere  statement  of  the  alleged 
agent:  Id, 

Gifts^  dfCj  from  Principal  to  Agent — Purchases  hy  Agent. — It  is  a 
well-settled  rule  of  equity  jurisprudence  that  all  gifts,  contract#or  bene- 
fits from  a  principal  to  one  occupying  a  fiduciary  or  confidential  relation 
to  him,  are  constructively  fraudulent  and  void. :  Convstock  et  al.Y.  Com- 
itock,  Ex'r.^  57  Barb. 

The  court,  in  such  cases,  acta  upon  the  principle  that  if  confidence  is 
reposed  it  most  bo  faithfully  acted  upon ;  if  influence  is  acquired  it 
most  be  kept  free  from  the  taint  of  selfish  interest  and  conniving  and 
overreaching  bargains :  Id. 

It  is  for  the  common  security  of  mankind  that  gifts  procured  by 
agents,  and  purchases  made  by  them,  from  their  principals,  should  be 
scrutinized  with  a  close  and  vigilant  suspicion.  So  of  notes,  bills,  con- 
tracts, releases  and  obligations :  Id, 

Duty  of  Agents  to  Principals. — Agents  are  not  permitted  to  deal  with 
their  principals,  in  any  case  except  upon  showing  the  most  entire  good 
faith.  A  full  disclosure  of  all  the  facts  and  circumstances  attending 
the  transaction,  and  an  absence  of  all  undue  influence  or  imposition  : 
//. 

Papers  obtained  by  Agent  from  his  Principal —  When  presumptively 
fraudulent, — A  son,  while  acting  as  agent  for  his  mother,  a  lady  77 
years  of  age,  in  the  transaction  of  her  business,  obtained  from  her  a 
receipt,  contract  and  note,  which  were  in  his  handwriting  and  for  his 
benefit,  she  living  with  him  at  the  time.  The  son,  on  an  accounting 
before  the  surrogate,  as  executor  of  his  mother,  while  claiming  under 
the  instruments,  merely  proved  the  signature  of  the  testatrix  thereto, 
without  offering  any  evidence  of  the  facts  and  circumstances  under 
which  they  were  made ;  of  their  consideration,  object  and  purpose ;  of 
their  freedom  from  undue  influence  or  imposition ;  or  of  good  faith  : 
//r/./j  that,  without  assuming  the  existence  of  actual  fraud,  the  claimant 
occupying  a  confidential  relation  to  his  mother,  as  her  agent,  at  the 
time  the  instruments  purported  to  be  executed,  they  were,  because  of 
that  relation,  presumptively  fraudulent  and  void,  as  to  her,  or  her  repre- 
sentatives ;  which  presumption  could  only  be  overcome  by  actual  proof : 

Agreement. 

Waiver  of  Claim  for  Defects. — The  plaintiff  agreed  to  furnish  to 
the  defendants  an  engine,  boilers,  &c.,  to  be  of  the  best  materials  and 
sabject  to  the  approval  of  the  defendants'  engineer,  and  to  guarantee 
that  they  should  be  in  perfect  running  order.  The  engine,  &c.,  were 
delivered,  and  notes  given  for  the  price;  but  on  attempting  to  use  the 
engine,  one  of  the  flues  collapsed,  so  as  to  prevent  any  further  use  of  it. 
The  plaintiff  repaired  the  flues  by  putting  in  new  ones,  and  the  engine, 
a^  repaired,  was,  with  the  boilers,  approved  by  the  engineer,  accepted 
hy  the  defendants,  and  continued  to  be  used  by  them  :  Held,  that  the 
defendants,  not  having  notified  the  plaintiff  of  their  determination  not 
tfj  accept  the  engine,  on  discovering  the  defect,  and  having  permitted 
him  to  make  alterations,  and  continued  to  use  the  engine  afterwards, 
this  was  to  be  deemed  an  acceptance  of  the  same,  and  a  waiver  of  any 
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claim  on  account  of  the  previous  defect :   Cassidy  v.  Le  Fevre  et  ah. 
bl  Barb. 

Accordingly  held,  that  for  the  delay  caused  by  the  substitution  of 
new  flue%  the  defendants  were  not  entitled  to  recover  damages :  Id. 

For  disposal  of  Stock — Construction  of. — The  defendant  received 
from  the  plaintiff's  assignors  certain  shares  of  stock,  and  executed  an 
instrument  acknowledging  the  receipt  thereof,  and  further  saying, 
"  which  stock  I  am  to  do  the  best  I  can  with,  and  have  one-half  of  the 
proceeds :"  Held,  1.  That  there  was  not  an  absolute  sale  of  one-half  of 
the  stock  to  the  defendant.  2.  That  the  fair  and  reasonable  construc- 
tion of  the  agreement  was  that  defendant  was  to  receive  the  certificates, 
and  within  a  reasonable  time  dispose  of  said  stock  upon  the  most  ad- 
vantageous terms  which  he  could  procure,  and  when  that  was  accom- 
plished, and  the  proceeds  were  realized,  he  was  to  receive  one-half 
thereof  as  his  compensation.  3.  That  the  sale  or  other  disposition  of 
the  stock  by  the  defendant  was  a  condition  precedent  to  his  acquiring 
any  interest  in  such  stock  or  the  proceeds  thereof;  and  that  the  pro- 
ceeds of  the  stock  did  not  mean  the  stock  itself.  4.  That  if  the  de- 
fendant had  sold  the  stock  fairly  at  whatever  price  he  could  obtain,  lie 
would  have  been  entitled  to  retain  one-half  of  the  proceeds  of  the  sale ; 
but  that  having  retained  the  stock  for  more  than  ten  years  without 
effecting  a  sale  thereof,  he  was  not  entitled  to  retain  one-half  of  such 
stock  as  his  own,  but  was  bound  to  account  to  the  plaintiff  for  said 
stock,  together  with  the  dividends  he  had  received  thereon  :  Wight  v. 
Wood,  57  Barb. 

Amendment. 

Amount  of  Damages  laid. — Where  this  court  has  jurisdiction  of  the 
parties  and  subject-matter  in  a  writ  returnable  thereto,  and  the  ad  dam- 
num is  fixed  at  a  sum  below  the  jurisdiction  of  this  court,  but  within 
the  exclusive  jurisdiction  of  the  superior  court,  the  ad  damnum  may, 
before  trial,  be  increased,  so  as  to  bring  the  action  within  the  jurisdic- 
tion of  this  court :  Merrill  v.  Curtis,  57  Me. 

Bills  and  Notes.    See  Usury. 

Defence  of  want  of  Consideration. — Where  several  payees  of  a  promis* 
sory  note  unite  in  endorsing  the  same  to  one  of  their  number  and  another 
person,  the  endorsees  stand  in  the  same  situation,  precisely,  in  respect 
to  the  defence  of  a  want  of  consideration,  that  a  payee  does,  where  the 
note  is  endorsed  to  him  alone,  by  the  other  payees :  Saxton  et  al.  v. 
Dodge  et  ah,  57  Barb. 

And  as,  in  the  latter  case,  the  note  is  open  to  the  defence  of  a  want 
of  consideration,  without  alleging  notice  to  him  of  such  want,  so  another 
person,  by  becoming  a  holder  jointly  with  the  payee,  or  one  of  the  pay- 
ees, subjects  himself  to  the  same  defence  :  Id. 

A  payee  will  not  be  allowed  to  get  rid  of  a  defence  by  transferring  a 
share  in  his  obligation  to  another :  Id. 

By  taking  an  interest  or  share  only  in  the  note,  he  must  be  held  to 
take  subject  to  any  defence  which  may  lawfully  be  interposed  against 
his  co-endorsee :  Id. 
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Corporation. 

Arcfpfance  of  an  Act  of  Awemhly — Acceptance  of  a  Charter — Con- 
diiiont  precedent — Con$truction  of  a  Contract — Acceptance  of  an  Act 
of  Assembly  by  a  corporation,  may  be  inferred  from  the  exercise  of  cor- 
porate powers,  or  other  unequivocal  acts  on  its  part;  but  this  presump- 
tion caoDot  prevail  against  direct  proof:  Li/ong  v.  0.,  A.^  and  M,  Rail- 
rmd  Co.,  32  Md. 

As  a  general  rule,  when  a  charter  is  granted,  whether  it  be  one  of 
creatloD  or  an  amendment  to  a  pre-existing  corporation,  it  must  either 
be  accepted  or  rejected  as  offered,  and  without  condition ;  and  in  accept- 
ing the  privileges  conferred,  the  grantees  will  be  required  to  perform 
the  conditions  imposed :  /(/. 

Bat  this  rule,  while  applicable  to  subsequent  conditions  to  be  per- 
formed afler  the  organization  of  the  company,  does  not  apply  to 
conditions  precedent,  upon  the  strict  performance  of  which  the  very 
existence  and  exercise  of  powers  on  the  part  of  the  corporation  de- 
pend: Id. 

Conditions  precedent  are  anything  which,  by  the  express  provisions 
of  the  statute,  is  made  a  condition  to  be  performed  on  the  part  of  the 
corporation  before,  and  as  a  foundation  of  the  exercise  of  the  powers  and 
privileges  under  the  charter :  Id, 

An  assumption  to  pay  the  debts  of  a  company  admitted  to  be  hope- 
lessly insolvent,  rateably  according  to  the  value  of  its  assets,  is  not 
substantially  an  agreement  to  pay  its  debts  in  full,  ^'  whether  bonded  or 
floating,  ascertained  or  to  be  ascertained :''  Id, 

Criminal  Law. 

Confessions. — A  declaration  or  admission,  if  made  before  the  accused 
L^  conscious  of  being  charged  with,  or  suspected  of  crime,  is  admissible 
in  evidence  under  all  circumstances,  however  made  or  obtained ;  under 
oath  or  without,  upon  a  judicial  proceeding  or  otherwise.  But  if  made 
aflerwards,  the  law  at  once  becomes  cautious  and  hesitating.  The  true 
inquiry  then  is,  was  it  voluntary  ?  For,  unless  it  is  enfireli/  voluntary, 
it  is  held  to  be  Tiot  admissible :  Phillips  v.  The  People,  57  Barb. 

By  voluntary  is  meant,  proceeding  from  the  spontaneous  suggestion 
of  the  party's  own  mind,  free  from  the  influence  of  any  extraneous  dis- 
turbing cause :  Id. 

Where  the  accused,  while  under  arrest  for  stealing  a  horse,  was  told 
by  the  complainant,  and  again,  in  substance,  by  the  officer,  that  ^^the  best 
^  (the  accused)  could  do  was  to  own  it  up;  that  this  would  be  better 
M  him:"  Held,  that  a  confession  made  under  this  inducement  of 
advantage  if  he  confessed,  was  not  a  voluntary  confession  :  Id. 

Evidence. — On  the  trial  of  an  indictment  for  stealing  a  horse,  it  is 
not  erroneous  to  admit  evidence  of  the  accused  taking  a  wagon  on  the 
same  night,  from  another  person.  The  taking  of  a  wagon,  to  use  with 
the  stolen  horse,  if  they  were  used  together,  is  a  corroborating  circum- 
stance to  the  main  charge,  and  can  be  used  as  evidence  for  that  purpose, 
notwithstanding  it  is  proof  of  another  felony,  not  charged  in  the  indict- 
ment: lil 

Burglary,  Possession  of  Stolen  Property. — Although  it  is  a  sound 
proposition  that  mere  possession,  by  a  person,  of  stolen  goods  taken  on 
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the  occasion  of  a  burglary,  that  is,  possession  alone,  without  any  other 
facts  indicative  of  guilt,  is  not  primd  facie  evidence  that  such  person 
committed  the  burglary ;  yet  where  the  prisoner  was  shown  to  have 
been  in  the  vicinity  of  the  burglary  just  prior  to  the  act,  and  to  have 
left  there  under  circumstances  of  some  suspicion ;  and  the  evidence 
tended  to  show  that  he  was,  soon  thereafter,  in  possession  of  some  of  the 
property  stolen  from  the  safe  at  the  time  of  the  burglary;  and  further, 
that  he  prevaricated  in  regard  to  it,  and  made  a  false  statement  of  the 
manner  in  which  it  came  to  his  possession :  Ueld^  that  in  this  conditioo 
of  the  case,  possession  of  the  stolen  property  by  the  prisoner,  unex- 
plained, WSLS  2)rimd  facie  evidence  on  which  to  convict  him  of  burglary: 
lif. 

Tjftrccny  of  Promissoi'y  Notes — Evidence  of  genuineness  and  value. — 
On  the  trial  of  an  indictment  for  larceny  in  stealing  "  promissory  notes/' 
a  witness  testified  that  the  bills  stolen  "  were  of  the  currency  ordina- 
rily known  as  greenbacks  i*  Held,  that  this  proof  was  some  evidence, 
at  least,  of  their  genuineness,  and  when  taken  in  conjunction  with  the 
further  fact,  to  which  he  testified,  that  they  were  of  the  denomination 
of  one  hundred  dollar  bills  of  that  currency,  there  was  enough  evidence 
also  of  the  value  to  sustain  a  conviction :  Remsen  et  al.  v.  The  Peopk, 
57  Barb. 

Good  character. — Where  the  judge  charged  the  jury  that  good  char- 
acter should  not  shield  the  prisoners  if,  from  all  the  testimony,  the  jury 
believed  them  to  be  guilty ;  that  they  were  to  consider  all  the  evidence, 
and  where  they  had  a  well-reasoned  doubt  arising  out  of  all  the  testimony, 
good  character  should  protect  the  prisoners,  and  should  insure  their  ac- 
quitt^il,  if  the  jury  had  any  reasonable  doubt  arising  out  of  the  whole 
testimony :  Held,  that  the  charge  should  be  all  taken  together,  and  that 
so  taken,  it  could  not  have  misled  the  jury  :  Id. 

Deed. 

Effect  of — The  effect  of  a  deed  delivered  as  an  escrow,  as  a  convey- 
ance, and  its  effect  as  being  the  written  evidence  of  a  contract  between 
the  parties,  to  avoid  the  statute  of  frauds,  should  not  be  confounded. 
The  questions  are  not  identical :   Cogger  Admr^x  v.  Lansing,  57  Barb. 

Desertion.     See  Voter. 

Ejectment. 

Legal  Title — Defence. — A  title  by  confirmation  under  the  Act  of 
Congress  of  March  3d  1807,  prior  to  the  issue  of  a  patent  by  the  United 
States,  will  not  support  or  defend  an  action  of  ejectment,  a  legal  title 
being  in  the  opposite  party.  A  defendant  claiming  under  such  con- 
firmation must  plead  it  in  bar  of  the  action  as  an  equitable  defence : 
Lebeau  v.  Armitage,  46  or  47  Mo. 

Equity.     See  Homestead ;  Mandamus. 

Evidence. 

Admissions  of  a  Vendor  after  the  Sale. — The  statements  of  a  vendor 
of  land  made  aft^r  the  sale  arc  not  admissible  for  the  purpose  of  show- 
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ing  the  transaction  was  fraadulcnt,  or  to  prove  any  other  fact  affecting 
the  title  of  the  vendee :   Gridlet/  v.  Bingham,  51  Ills. 

Improper  Evidence — Should  not  be  admitted  even  with  an  explana- 
fit/H. — Where  a  party  offers  matter  in  evidence  which  is  not  properly 
admissible,  the  opposite  party  has  the  right  to  have  it  entirely  excluded 
from  the  jury ;  and  its  admission,  even  with  an  explanation  from  the 
I'uart  to  the  jury  as  to  its  legal  bearing,  is  erroneous  :  Id. 

So,  in  an  action  of  ejectment,  where  the  plaintiff  sought  to  prove 
statements  made  by  the  vendor  of  the  defendant,  after  the  sale  to  him, 
relative  to  facts  affecting  the  title  of  the  defendant,  the  statements  were 
admitted  against  the  objection  of  the  defendant,  with  an  explanation 
by  the  court,  that  such  statements  were  not  evidence  against  the  defend- 
ant, but  were  evidence  against  his  vendor :  it  was  held^  their  admission 
was  erroneous,  notwithstanding  the  explanation  of  the  court,  as  they 
would  be  likely  to  mislead  the  jury :  Id. 

To  avoid  a  sale  upon  the  ground  that  it  was  fraudulent,  as  to  creditors, 
it  most  appear  that  both  the  vendor  and  vendee  were  parties  to  the 
fraud:  Id. 

Gift. 

What  constitutes, — A  grandmother,  from  time  to  time,  during  a  period 
of  five  years,  deposited  various  sums  of  money  in  the  Savings  Bank  of 
Baltimore,'to  the  credit  of  five  grandchildren,  the  accounts  in  the  bank 
being  in  the  name  of  each,  as  a  minor,  and  the  deposits  made  subject  to 
Iier  order,  or  that  of  her  daughter.  She  also  kept  an  account  in  bank 
in  her  own  name^  the  deposits  being  subject  to  the  like  order.  About 
the  time  the  grandmother  began  to  make  these  deposits  to  the  credit 
of  her  grandchildren,  she  declared  that  "she  was  going  to  put  the  money 
in  bank  for  the  children."  Under  the  by-laws  of  the  savings  bank, 
L'uardians  could  deposit  for  the  benefit  of  their  wards,  and  parents  for 
their  children ;  and  if  desired  at  the  time  of  deposit,  subject  the  same 
t4)  the  control  of  such  guardian  or  parent.  The  grandmother  died,  and 
shortly  after  her  death,  the  daughter,  who  was  the  executrix  of  her 
mother,  obtained  from  bank  all  the  money  that  had  been  deposited  to 
the  credit  of  the  grandchildren,  and  administered  it  as  a  part/of  the 
(•state  of  her  mother.  Upon  a  bill  filed  in  the  name  of  the  grand- 
children against  the  daughter,  to  obtain  an  account  of  the  moneys  so 
withdrawn  by  her,  it  was  held,  that  the  moneys  deposited  by  the  grand- 
mother were  perfected  gifts,  which  she  had  no  design  to  countermand ; 
and  the  donees  were  entitled  to  the  several  amounts  which  stood  to 
their  credit  in  bank,  when  withdrawn  by  the  defendant,  with  interest 
thereon  from  the  date  of  the  withdrawal :  Gardiner  v.  Merritt^  32  31  d. 

Homestead. 

]yhai  constitutes  Purchase-money . — A  purchaser  of  land  went  into 
poiisession  and  occupied  it  as  a  homestead.  While  so  in  possession  he  pro- 
cured a  third  person  to  pay  the  purchase-price  to  the  vendor,  promising 
to  execute  a  mortgage  to  secure  the  repayment  of  the  money  as  soon  as 
he  obtained  a  deed.  He  obtained  the  deed,  but  refused  to  execute  the 
niort^nige.  Upon  bill  filed  by  the  party  paying  the  money,  against  the 
purrha^^r,  to  enforce  his  lien  upon  the  land,  it  was  held,  that  the  money 
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paid  by  the  complainant,  having  been  paid  by  him  directly  to  the  vendor 
for  the  purpose  of  having  the  land  conveyed  to  the  purchaser,  must  be 
regarded  as  the  purchase-money  of  the  premises,  against  which  the  de- 
fendant could  not  assert  a  homestead  exemption  :  Magce  v.  Magee.  51 
Ills. 

An  objection  to  the  jurisdiction  of  a  court  of  chancery,  on  the  ground 
that  there  is  an  adequate  remedy  at  law,  comes  too  late  after  answer 
'filed,  unless  it  be  in  a  class  of  cases  where  that  court  could  under  no 
circumstances  entertain  jurisdiction  :  Id. 

So  where  a  person  advances  money  for  a  purchaser  of  land,  paying 
the  purchase-money  to  the  vendor,  upon  the  promise  of  the  purchaser 
to  execute  a  mortgage  when  he  obtained  a  deed,  to  secure  the  repay- 
ment of  the  money,  but  the  purchaser  afterwards  refuses  to  do  so,  and 
the  party  so  advancing  the  money  files  his  bill  in  chancery  to  enforce 
his  lien  upon  the  land,  an  objection  to  the  jurisdiction  in  chancery 
because  there  is  an  adequate  remedy  at  law,  to  be  availing,  must  be 
made  before  answer  filed :  Id. 

Husband  and  Wife. 

Married  Woman —  Will. — By  the  law  of  this  state,  a  married  woman 
is  competent  to  dispose,  by  a  will  made  without  her  husband's  assent, 
of  property  which  she  was  entitled  to  receive  and  hold  to  her  sole  and 
separate  use,  whether  before  or  since  the  Code^  if  the  instrument  creat- 
ing the  separate  estate  be  silent  as  to  the  mode  of  disposition ;  and  she 
has  also  the  power  of  devising,  as  if  she  were  a  fenie  sole^  all  the  pro- 
perty, real  and  personal,  which  belonged  to  her  at  the  time  of  marriage, 
if  that  took  place  since  the  adoption  of  the  Code,  and  all  the  property 
which  she  may  have  acquired  or  received  since  that  period,  by  purchase, 
gift,  grant,  devise,  bequest,  or  in  course  of  distribution  :  SchuU  v.  Mur- 
ray, 32  Md. 

The  will  of  SL  feme  covert,  professing  to  dispose  of  her  property,  must 
be  admitted  to  probate  in  the  same  manner  as  that  of  any  other  person, 
capable  in  law  of  making  a  will;  and  the  jurisdiction  of  the  Orphans* 
Court  i^  limited  to  inquiries  which  relate  to  probate  alone,  such  as  tes- 
tamentary capacity,  fraud,  undue  influence,  and  the  due  execution  of 
the  instrument :  Id. 

Upon  a  caveat  to  a  will,  the  executor,  not  a  party  to  the  proceeding 
in  the  capacity  of  executor,  is  competent  to  testify  upon  his  own  offer, 
and  in  his  own  behalf,  as  caveatee :  Id. 

Married  Woman — Separate  Estate. — A  married  woman  possessed  of 
a  separate  estate,  executing  a  note  with  her  husband,  will  be  presumed 
to  intend  binding  such  estate ;  but  where  she  purchases  other  lauds  and 
joins  with  her  husband  in  giving  a  note  and  deed  of  trust  securing  the 
purchase-money,  such  presumption  will  not  be  made,  and  the  property 
mortgaged  only  will  be  held  liable  for  the  debt  created  for  its  purchase  : 
Kimm  v.  Weiffert  and  Wife^  46  or  47  Mo. 

Liability  of  Husband  for  Wife^s  Torts. — Where  government  bonds, 
deposited  with  the  defendants  by  the  plain tifl*,  with  express  instructions 
not  to  deliver  them  to  any  person  except  uport  his  written  order,  were 
subsequently  obtained  from  them  by  the  plaintiff's  wife  fraudulently. 
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bj  means  of  a  forged  order  purporting  to  be  signed  by  him :  Held,  that 
the  plaintiff  being  legally  responsible  for  the  fraud  of  his  wife,  he  could 
not  recover  from  the  defendants  the  value  of  the  bonds :  Rowing  v. 
Monley  tt  aL,  57  Barb. 

The  rule  of  the  common  law  on  this  subject  is  not  changed  or  affected 
by  the  legislation  in  this  state  giving  to  married  women  the  control  of 
their  property.  While  the  recent  statutes  relieve  them  from  many  of 
the  disabilities  formerly  resulting  from  the  marital  relation,  they  do  not 
discharge  the  husband  from  the  liabilities  which  that  relation  imposed 
on  him  for  the  torts  of  his  wife  :  Id, 

Insurance. 

(hnitrftction  of  a  Policy  of  Insurance  against  Fire. — By  a  policy  of 
insurance  dated  the  11th  of  November  1867,  and  executed  by  the  com- 
ptny  and  delivered  to  the  insured  on  that  day,  it  was  declared  that  the 
company,  in  consideration  of  $160,  to  be  actually  paid  to  it  by  the  in- 
sared,  within  fifteen  days  from  the  date  of  the  policy,  did  insure  B. 
against  loss  or  damage  by  fire  to  the  amount  of  $4000  on  his  property 
therein  described ;  and  in  the  clause  that  followed  the  dencription  of 
the  property,  it  was  set  forth  that  the  company  promised  and  agreed 
to  make  good  unto  the  insured,  his  executors,  &c.,  all  such  immediate 
loss  or  damage,  not  exceeding,  &c.,  as  should  happen  by  fire  to  the  pro- 
perty described,  during  one  year,  to  wit,  from  the  11th  of  November 
1867  (at  12  o'clock  at  noon),  until  the  11th  day  of  November  1868 
(at  12  o'clock  at  noon),  the  said  loss  or  damage  to  be  estimated,  &c. 
Bj  a  condition  in  the  policy  it  was  provided  that  the  company  should 
not  be  held  liable  under  the  policy,  or  under  any  renewal  thereof,  until 
the  premium  in  full  therefor  was  actually  paid ;  and  by  a  further  con- 
dition it  was  mutually  agreed  that  if  the  premium  on  the  policy  was  not 
paid  within  fifteen  days  from  its  date,  the  policy  should  be  null  and 
void ;  and  it  was  further  agreed  that  the  policy  was  made  and  accepted 
in  reference  to  the  terms  and  conditions  therein  set  forth.  A  portion 
of  the  property  insured  was  totally  destroyed  by  fire,  and  the  balance 
damaged  by  fire  and  water,  within  fifteen  days  of  the  execution  and 
delivery  of  the  policy;  proper  preliminary  proof  of  the  loss  was  fur- 
nished to  the  company.  After  the  fire,  and  within  fifteen  days  from 
the  date  of  the  policy,  the  premium  was  tendered  to  the  company  by 
the  insured,  but  not  accepted.  An  action  was  brought  to  recover  on 
the  policy.  Held,  that  the  actual  payment  of  the  premium  within 
fifteen  days  from  the  date  of  the  policy  was  a  condition  precedent  to 
the  attaching  of  the  risk,  and  as  the  property  was  destroyed  before  the 
tender  of  payment  within  the  time  limited,  there  was  nothing  upon 
vhich  the  risk  could  attach,  and  the  company,  therefore,  was  not  liable 
for  the  loss :  Bradley  v.  Potomac  Fire  Ins,  Oo.j  32  Md. 

Construction  of  Policy. — A  policy  of  insurance  against  loss  by  fire, 
taken  out  by  a  railroad  company,  described  a  portion  of  the  property 
insured  as  follows :  ^^  $2250  on  two  Murphy  &  Allison  passenger  cars, 
say  $1125  on  each,  one  of  them  being  used  as  a  baggage  and  passenger 
ear,  contained  in  the  car-house  marked  No.  1 ;  and  $3000  on  locomo- 
tive engine  J.  H.  Nicholson,  contained  in  the  engine-house  marked  No. 
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2."  After  the  insurance,  one  of  the  Murphy  &  Allison  cars  was  entirely 
destroyed,  and  the  engine  greatly  damaged  by  fire,  while  on  the  line  of 
the  railroad,  making  a  regular  trip.  Upon  an  action  brought  by  the 
railroad  company  against  the  insurance  company  for  the  injury  thus 
done  to  the  car  and  engine,  it  was  held^  that  the  words  *^^  contained  in' 
were  not  intended  merely  to  describe  the  car  and  engine  covered  by  the 
policy,  but  were  designed  to  limit  the  risk  of  the  insurance  company  to 
the  time  during  which  the  car  and  engine  were  actually  in  the  car 
and  engine  houses,  and  that  having  been  injured  when  out  of  the  car 
and  engine  houses,  no  recovery  could  be  had  on  the  policy :  Annapolis 
and  Elkridge  Railroad  Co.  v.  Baltimore  Fire  Ing.  Co.,  32  Md. 

Policy — Memorandum  on  Margin — Construction. — The  body  of  a 
policy  on  a  cargo  of  molasses  provided  that  the  company  were  '*  not 
liable  for  leakage  on  molasses  .  .  .  unless  occasioned  by  stranding  or 
collision."  The  margin  contained  the  following  memoranda :  **•  On 
molasses  .  .  .  if  by  shifting  of  cargo  owing  to  stress  of  weather,  any 
casks  become  stove  or  broken,  and  the  staves  started  by  each  other,  so 
as  to  lose  their  entire  contents,  and  the  same  amount  to  fifteen  per  cent, 
on  the  quantity  laden  (being  five  per  cent,  over  ordinary  leakage),  the 
said  excess  of  five  per  cent,  or  over  on  the  quantity  shipped  to  be  paid 
for  by  the  company ;  but  this  company  not  liable  for  leakage  arising 
from  causes  other  than  as  above  mentioned.''  Held^  1.  That  the  com- 
pany were  not  liable  for  any  loss  by  leakage  unless  occasioned  by  strand- 
ing ;  nor,  2.  For  any  loss  by  shifting  of  the  cargo  unless  it  amounts  to 
fifteen  per  cent,  of  the  whole  quantity  laden :  McLaughlin  v.  Atlantic 
Mut.  Ins,  Co.,  57  Me. 

Such  memoranda  upon  the  margin  of  a  policy  are  a  part  of  the 
contract  of  insurance  :  Id. 

Joint  Debtors. 

Action  against. — To  maintain  assumpsit  for  goods  sold  and  delivered 
against  two  defendants,  the  plaintiff  must  show  a  joint  promise  by  the 
defendants  :  Fuller  v.  Miller  and  Another,  57  Me. 

Proof  that  the  goods  were  delivered  upon  the  credit  of  one  of  the 
defendants  as  original  promissor  is  not*sufficient  to  bind  both  :  Id. 

Limitations,  Statute  of. 

Mutual  Accounts. — While  the  operation  of  the  Statute  of  Limitations 
is  prevented  by  the  running  of  mutual  accounts,  if  some  of  the  items 
be  within  the  period  of  limitation,  the  accounts,  to  have  such  effect, 
must  appear  to  be  open  and  current,  and  show  a  reciprocity  of  dealin<^ 
Mere  payments  on  account,  made  by  one  party  for  which  credit  is  given 
by  the  other,  will  not  constitute  mutual  accounts :  Webster  v.  Byrnes 
82  Md. 

Mandamus. 

The  writ  of  mandamus  cannot  properly  be  granted  to  a  party  apply- 
ing therefor,  who  has  previously,  for  the  same  causes  of  complaint, 
instituted  proceedings  in  equity,  under  which  full,  complete,  and  specific 
relief  may  be  afforded  him :  Hardcastle  v.  Maryland  and  Delaicare 
Railroad  Co.,  32  Md. 
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Neqliqence.     See  Railroad. 

Partition. 

Voluntary  Partition  among  Coparceners — Sale — Vendor's  Lien — 
Owtltif  of  Partition. — Certain  real  estate  descended  to  four  children 
from  their  mother,  was  by  agreement  partitioned  and  allotted  to  and 
among  three  of  them  only,  the  fourth,  in  consideration  of  a  certain  sum 
in  gross,  to  be  paid  to  her  by  each  of  the  other  heirs,  agreeing  to  sur- 
render to  them  all  her  interest  in  the  several  parts  of  the  real  estate 
allotted  to  them  respectively.  At  the  time  of  making  the  division  and 
allotment,  all  the  heirs  entered  into  mutual  covenants  of  ratification, 
whereby  they  declared  themselves  satisfied  and  content  with  the  division 
3Qd  allotment  made,  and  agreed  to  abide  by  and  carry  the  same  into 
fall  effect.  At  the  same  time,  one  of  the  heirs  taking  the  real  estate, 
execated  to  his  sister  his  penal  bond,  without  surety,  for  the  payment 
lif  the  sum  agreed  on,  with  interest,  in  consideration  of  the  surrender 
of  her  fouHh  part  of  the  real  estate.  This  money  was  not  paid,  and 
there  was  no  conveyance  from  the  sister  to  the  brother  of  her  interest 
io  the  part  of  the  real  estate  allotted  to  him.  He  subsequently  became 
insolvent,  being  indebted  to  various  persons  besides  his  sister;  to  some 
by  judgment,  and  to  one  by  mortgage  of  the  real  estate  allotted  to  him; 
this  estate  having  been  sold  by  the  trustees  in  insolvency,  and  the  pro- 
ceeds of  sale  being  in  court  for  distribution  among  creditors,  the  sister 
exhibited  her  claim,  and  insisted  that  it  constituted  a  lien  not  only  on 
the  one  fourth  interest  surrendered  to  her  brother,  but  on  the  whole 
uf  that  part  of  the  real  estate  allotted  to  him  by  the  award  of  parti- 
tion ;  and  that  such  lien  had  priority  and  preference  of  the  mortgage 
and  judgment  creditors  of  the  insolvent.  Held^  that  the  surrender  of 
the  entire  interest  of  the  sister  in  the  estate,  descended  to  her  and 
others,  for  a  stipulated  price  in  gross,  constituted  a  sale  and  nothing 
more;  and  she  was  entitled  to  a  vendor's  lien,  restricted,  however,  to 
(he  one-fourth  part  of  the  estate  allotted  to  her  brother  in  the  partition  : 
Tkf/mas  V.  Farmers^  Bank^  32  Md. 

The  claim  of  a  parcener  who  takes  no  part  of  the  estate  descended, 
but  surrenders  all  her  interest  therein  to  her  coparceners  for  a  stipu- 
lated price,  to  be  paid  her,  not  as  a  rent  issuing  out  of  the  estate,  but 
a  sum  in  gross  to  be  secured  by  bond  or  otherwise,  bears  no  resemblance 
ly  a  charge  for  owelty  of  partition  :  Id. 

Partnership. 

Partnership  Property — Right  of  one  Partner  to  become  the  Owner. — 
One  member  of  a  partnership  firm  cannot  become  the  individual  owner 
of  the  partnership  property,  without  the  consent,  and  against  the  wishes, 
of  the  other  member :  Comstock  v.  Buchanan^  67  Barb. 

Although  one  partner  may  sell  the  property  of  the  firm,  and  give  a 
good  title  to  a  third  party,  he  cannot  sell  to  himself:  Id. 

Where  stock  belonging  to  a  partnership  firm  was  surrendered  by  one 
of  the  partners  without  the  knowledge  or  consent  of  his  partner,  to  the 
company,  he  representing  to  the  secretary  that  he  had  authority  from, 
and  the  consent  of,  his  partner  to  do  so,  and  procured  new  scrip  to  be 
issued  to  himself,  in  lieu  thereof:  Ileld^  that  the  transfer  was  fraudu- 
lent and  void ;    and  that  an  assignee  of  the  partner  not  consenting  to 
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the  traDsfer  could  maintain  an  action  to  have  the  stock  restored,  ami 
the  title  thereto  placed  in  the  name  and  under  the  control  of  the  right- 
ful owners,  suhject  to  such  equities  as  existed  against  it  at  the  time  of 
the  sale  to  him :  Id, 

Quo  Warranto. 

Information. — An  information  in  the  nature  of  a  quo  warranto  to 
determine  the  right  to  the  office  as  hetween  rival  claimants,  must  set 
forth  all  the  facts  which  show  that  the  relator  is  entitled  to  the  office ; 
it  is  not  sufficient  to  show  that  the  person  holding  the  office  is  dis- 
({ualiSed :  State  ex  rel.  Kempf  v.  Boal^  46  or  47  Mo. 

Railroad. 

Negligence — Passenger's  standing  vjpon  Platform. — One  of  a  large 
funeral  party  who  took  passage  upon  a  train  to  go  a  distance  of  twelve 
miles,  was  standing  upon  the  steps  of  the  platform  of  one  of  the  cars 
holding  on  to  the  railing,  when  the  conductor  came  along  collecting 
fare.  In  making  change  for  a  hank  note  which  the  passenger  paid  for 
his  fare,  the  wind  carried  away  the  paper  as  it  was  passing  from  the 
hand  of  the  conductor  to  that  of  the  passenger.  The  latter,  in  attempt- 
ing to  regain  it,  and  as  he  was  then  standing  on  the  edge  of  the  plat- 
form, or  on  the  steps,  lost  his  foothold  and  fell  against  an  embankment, 
was  thrown  back  under  the  cars  and  killed.  The  cars  were  quite  full, 
but  there  was  standing  room  in  all  of  them.  In  an  action  against  the 
company,  under  the  statute,  to  recover  damages  for  the  death  of  the 
deceased,  it  was  hehl^  it  was  the  negligence  of  the  deceased,  not  that 
of  the  company,  which  caused  his  death,  and  there  could  be  no  recovery : 
Quinn  v.  The  Ills.  Cen.  Railroad  Co.j  61  Ills. 

While  it  is  negligence  on  the  part  of  a  railroad  company,  for  which 
they  should  be  held  strictly  accountable,  not  to  furnish  comfortable  sit- 
ting accommodations  for  their  ordinary  number  of  passengers,  or  even 
for  an  extraordinary  number,  upon  due  notice,  yet  the  same  strictness 
should  not  be  applied  when  a  train  is  unexpectedly  crowded  by  a  large 
party  going  only  a  few  miles :  Id. 

And  even  if  it  was  the  duty  of  the  conductor,  in  this  case,  to  have 
advised  the  deceased  to  enter  the  car  from  the  platform,  at  least  while 
paying  his  fare,  his  failure  to  do  so  was  as  nothing  when  compared  with 
the  gross  negligence  of  the  deceased  :  Id. 

Record. 

Notice. — The  failure  of  the  recorder  of  deeds  to  enter  in  his  index 
the  names  of  the  parties  to  a  deed  properly  recorded,  does  not  prevent 
the  recording  from  operating  as  a  notice  to  all  subsequent  purchasers  : 
Bishop  V.  Schneider,  46  or  47  Mo. 

Purchaser  for  Value  without  Notice. — A  party  claiming  title  against 
a  prior  deed  as  a  purchaser  in  good  faith  without  notice,  must  prove, 
not  only  his  purchase  and  want  of  notice,  but  that  he  has  paid  the 
value  before  receipt  of  notice  :  Id. 

Set-Off. 
What  may  he  set  off. — The   right  to  set  off  one  demand  against 
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another  is  wholly  regulated  by  statute.  A  claim  in  set-off^  to  be  avail- 
able, must  be  due  and  payable  when  the  plaintiff's  action  was  begun ; 
and  the  fact  that  the  plaintiff  has  assigned  his  property  for  the  benefit 
of  his  creditors,  does  not  modify  or  change  the  rights  of  the  parties  : 
RMison  V.  Saffordy  57  Me. 

A  mere  liability  as  endorser,  existing  at  the  time  when,  but  not  dis- 
ehai^  till  after,  the  plaintiff  commenced  his  action,  is  not  allowable 
inset-off:  Id. 

Otherwise,  money  received  by  the  plaintiff  for  his  authorized  transfer 
of  the  defendant's  shares  of  stock  in  a  corporation  prior  to  the  coni- 
Dieocement  of  the  action  :  Id. 

Also,  for  amounts  of  drafts  drawn  by  the  defendant  for  the  accom- 
modation of  the  plaintiff,  and  paid  by  the  former  prior  to  the  commence- 
ment of  the  action :  Id. 

Also,  for  amount  paid  by  the  defendant  prior  to  the  commencement 
of  the  action,  to  redeem  his  shares  of  stock  in  a  corporation,  pledged 
bj  the  plaintiff  under  a  power  of  attorney  from  the  defendant,  to  a 
savings  bank  as  collateral  for  money  loaned  to  the  plaintiff :  Id. 

Also,  for  items  paid  prior  to  the  commencement  of  the  action,  for 
protest:  Id. 

Stamps. 

Proof  of  intent  in  omitting. — An  objection  to  a  deed,  that  it  is  not 
stamped  as  required  by  the  Act  of  Congress,  is  unavailing,  unless  the 
party  objecting  proves  that  the  omission  of  stamps  was  with  intent  to 
erade  the  statute  :   Cogger ^  AdministratriXf  v.  Lenning^  57  Barb. 

Trespass. 

Tregpcus  to  tlve  Person — What  constitutes. — Where  a  party  under 
arrest,  upon  a  charge  of  larceny,  was  taken  from  his  place  of  confine- 
ment to  the  outskirts  of  the  town  in  the  night  time,  by  those  having 
tbe  prisoner  in  charge,  and  one  of  the  number,  placing  his  hand  upon 
the  prisoner's  shoulder,  produced  a  rope  and  required  him  to  confess 
the  larceny,  it  was  held,  that  such  persons  were  guilty  of  an  aggravated 
trespass,  for  which  they  must  respond  in  damages :  Stallings  v.  Owens^ 
51  Ilia. 

Whether  the  rope  was  or  was  not  placed  about  the  prisoner's  neck, 
and  whether  he  was  or  was  not  suspended  to  a  tree  for  the  purpose  of 
compelling  a  confession  of  a  crime,  and  whether  or  not  he  suffered  per- 
sonal injury,  are  questions  which  do  not  go  to  the  existence,  but  to  the 
degree  of  the  injury :  Id. 

Exemplary  Damages  in  an  Action  for  seizing  and  selling  the  Pro- 
perty  of  one  Person  upon  an  Execution  against  another. — Whore  the 
property  of  one  person  is  seized  upon  an  execution  against  another,  and 
Bold,  and  the  proceeds  applied  upon  the  debt,  in  an  action  of  trespass  de 
^ts  aspcrtatis  by  the  owner  of  the  property  against  the  officer  and 
plaintiff  in  the  execution,  in  the  absence  of  malice  or  abuse  of  process, 
or  a  desire  to  do  injury,  the  damages  should  be  compensatory  only  : 
Beaeridge  et  aL  v.  RawsoUj  51  Ills. 

The  mere  fact  that  the  property  was  taken  against  the  repeated  remon- 
strances of  the  owner,  and  his  warning  to  the  defendants  that  the  pro- 
perty belonged  to  him,  would  not,  of  itself,  show  that  the  seizure  and 
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« 

sale  were  malicioas,  and  to  Id  struct  a  jury  that  the  existence  of  such 
fact  is  sufiScient  to  authorize  the  finding  of  exemplary  damages,  would 
be  erroneous :  Id, 

Usury. 

What  constitutes^  under  Act  of  1857. — Under  the  interest  law  of  1857. 
a  promissory  note  bearing  twelve  per  cent,  interest  per  annum,  is  usuri- 
ous. That  act  prohibits  the  taking  of  any  greater  rate  than  ten  per 
cent,  per  annum,  upon  any  kind  of  contract  or  for  any  species  of  con- 
sideration :  Hamill  v.  Mason  et  a/.,  51  Ills. 

Such  a  case  is  not  controlled  by  that  of  McGill  v.  Tfiarc,  4  Scam.  21, 
in  which  it  was  held,  that  the  taking  of  a  legal  rate  of  interest  in  ad- 
vance, by  deducting  it  from  the  sum  loaned,  was  not  usurious.  But 
that  case  was  decided  upon  the  authority  of  cases  in  other  courts  upon 
statutes  that  declared  a  forfeiture  of  the  whole  debt,  for  usury,  and  in 
this  state,  at  that  time,  there  was  a  forfeiture  of  three-fold  the  usury 
reserved ;  and  it  is  doubted  whether  such  a  rule  would  have  obtained 
had  the  forfeiture  been  no  more  than  the  interest :  Id. 

The  statute  against  usury  may  be  availed  of  under  the  general  issue, 
where  the  fact  of  usury  appears  from  the  contract  and  the  declara- 
tion :  Id. 

Where  an  assignee  before  maturity  receives  a  promissory  note  which 
discloses  upon  its  face  the  fact  that  usurious  interest  is  reserved^  be  is 
bound  to  take  notice  thereof,  and  will  hold  the  note  subject  to  that 
defence:  Id. 

Vendor  and  Purchaser.     See  Homestead;  Partition. 

Reservation  hy  the  Vendor —  What  constitutes. — A  party  sold  his  in- 
terest in  a  tract  of  land,  the  legal  title  of  which  was  in  another,  and  an 
agreement  in  writing  was  entered  into  between  the  vendor  and  pur- 
chaser, by  the  terms  of  which  the  former  was  to  have  a  certain  time  in 
which  to  remove  some  wine  plants  growing  upon  the  premises.  The 
person  holding  the  legal  title  was  authorized  verbally  by  the  vendor  to 
convey  to  the  purchaser  on  the  payment  of  a  certain  sum  of  money  t<> 
which  the  land  was  subject.  The  payment  being  made,  the  holder 
of  the  legal  title,  at  the  request  of  the  purchaser,  conveyed  the  land 
to  the  wife  of  the  latter,  the  deed  containing  no  clause  of  reservation 
of  the  wine  plants.  Held,  that  the  written  reservation  was  operative 
according  to  its  terms,  and  secured  to  the  vendor  the  right  to  remove 
the  plants  within  the  time  agreed  upon.  The  fact  that  the  deed  con- 
tained no  reservation  was  immaterial,  as  it  was  not  made  by  the  vendor, 
nor  did  he  authorize  it  to  be  made  without  the  reservation :  Ring  v. 
Billings  et  al.,  51  Ills. 

Qusere,  whether  the  vendor,  in  such  case,  could  set  up  his  written 
reservation  against  a  subsequent  deed  made  by  himself  not  containing: 
a  reservation :  Id. 

The  wife  of  the  purchaser,  to  whom  the  conveyance  was  made,  occu- 
pied no  better  position  in  respect  to  the  reservation,  than  he  would  have 
held  as  grantee,  since  she  was  a  volunteer,  and  had,  moreover,  full  notice 
of  the  fact  that  the  reservation  was  made  :  Id. 

The  written  reservation  made  the  plants,  as  between  the  vendor  and 
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purchaser,  and  the  wife  of  the  latter,  personal  property ;  as  much  so  as 
if  thej  had  been  taken  from  the  ground  :  Id. 

Statute  of  Frauds. — Where  a  purchaser  of  land,  after  paying  a  por- 
tion of  the  consideration  and  promising  to  pay  the  rest,  fails  to  do  ho. 
he  canooty  on  being  sued  for  the  balance  of  the  consideration,  set  up  hi>« 
own  breach  of  promise  as  a  defence  to  the  action,  in  this,  that  because 
he  did  not  perform,  the  statute  of  frauds  applies;  where  he,  by  reason 
of  the  vendor's  performance,  is  in  possession  and  is  enjoying  the  benefit 
of  the  estate  purchased  :   Catjyer  Administratrix  v.  Lenning^  bl  Barb. 

Trotier — Cwiversion  — The  vendor,  within  the  time  limited  for  the 
purpose,  sought  to  remove  the  plants  according  to  the  reservation,  but 
the  grantee,  the  wife  of  the  purchaser,  the  latter  being  absent,  forbade 
him  to  take  them.  //e/J,  in  an  action  of  trover  by  the  vendor  against 
the  husband  and  wife,  in  answer  to  the  objection  that  no  conversion  by 
the  former  was  shown,  that  inasmuch  as  the  purchaser  insbted  the  deed 
should  be  made  to  his  wife,  and  from  her  refusal  of  the  plants,  the  jury 
might  infer  he  had  the  deed  thus  made  to  escape  the  obligation  of  his 
aj!feeiDent,  and  that  in  regard  to  the  plants  she  acted  under  his  au- 
thority: Id, 

It  mighty  moreover,  well  be  Leld,  that  the  mere  fact  of  procuring 
the  deed  to  be  made  to  his  wife,  followed  as  this  was  by  her  claiming 
the  plants,  was,  in  itself,  a  technical  conversion  on  his  part,  and  as  he 
thereby  placed  in  his  wife  the  title  of  the  land  where  the  plants  were 
irrr)wing,  she  was  the  proper  person  on  whom  to  make  the  demand  :  Id. 

Voter. 

Dtifttion  from  Military  Service. — No  citizen  of  this  state  can  be 
deprived  of  the  right  of  suffrage  under  the  Act  of  Congress  of  March 
-d  1865,  c.  79,  §  21,  until  afler  conviction  and  sentence  by  a  court- 
martial  of  the  United  States :  State  v.  Symonds^  57  3Ie. 

Aq  indictment  for  illegal  voting  at  an  election  of  state  officers  based 
upon  a  disqualification  by  reason  of  desertion  from  the  army  of  the 
United  States,  must  specifically  set  forth  the  crime  of  desertion  :   Id. 

Evidence  of  the  defendant's  admission  of  the  crime  of  desertion  is 
Q'it  admissible  in  support  of  an  indictment  for  illegal  voting,  not  con- 
taining any  allegation  of  desertion  :  Id, 

Nor  is  the  unauthenticated  roll  of  the  company  to  which  he  be- 
longed: Id. 

Will. 

Promise  to  make — Specific  Performance. — An  agreement  to  dispose 
if  property  by  will  in  a  particular  way,  if  made  upon  a  sufficient  con- 
sideration, is  valid  and  binding;  and  where  the  contract  has  been  par- 
tially performed,  equity  will  enforce  a  specific  performance  of  the  contract, 
although  not  made  in  writing,  if  the  failure  works  a  fraud  upon  the 
•Jther  party :    Gujtton  and  Wife  v.  Gupton,  46  or  47  Mo 

Parties  setlcintj  to  establish — What  must  he  proved. — A  party  seeking 
to  establish  a  will,  must  prove  the  testator  was  of  disposing  mind  and 
memory  at  the  time  he  made  it,  and  this  cannot  be  shown  merely  by 
proof  that  he  was  so  at  some  anterior  period :  HoUoway  v.  Galloivay, 
51  Ills. 
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And,  in  such  case,  the  defendants  having  put  in  evidence  the  testi- 
mony of  the  subscribing  witnesses  to  the  will,  given  when  it  was 
admitted  to  probate,  it  then  devolved  upon  the  plaintiff  to  show  the 
incompetency  of  the  testator,  by  proof  sufficient  to  overcome  the  prtmd 
facie  case  made  through  the  testimony  of  the  subscribing  witnesses :  Id, 

It  is  no  objection  that  the  attesting  witnesses  to  a  will  were  not 
present  when  it  was  signed  by  the  testator;  provided  he  acknowledged 
it  as  his  will  and  requested  them  to  sign  as  witnesses :  Id, 

Witness. 

Competency  of  Persons  Parties  to  the  Suit — Construction  of  Act 
of  1867. — In  a  suit  to  set  aside  the  probate  of  a  will,  on  the  ground 
of  mental  incapacity  of  the  testator  at  the  time  of  making  it,  two  per- 
sons were  offered  as  witnesses  who  were  defendants  in  the  suit  and 
devisees  under  the  will.  It  was  objected,  on  the  part  of  the  plaintiffs, 
that  these  persons  could  not  be  sworn  as  witnesses,  being  incompetent 
as  such  under  the  2d  section  of  the  Act  of  1867,  which  objection  was 
overruled,  and  the  parties  allowed  to  testify.  Held,  that  in  this,  the 
court  committed  no  error ;  that  under  this  act,  these  parties  were  com- 
petent witnesses  as  to  facts  occurring  after  the  death  of  the  testator ; 
that  it  was  proper  to  allow  them  to  be  sworn,  and  that  plaintiff  should 
then  have  objected  to  questions  relating  to  matters  not  occurring  since 
the  testator's  death  :  HoUotcay  et  al.  v.  Galloway  et  al.,  51  Ills. 
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HOMESTEAD  AND  EXEMPTION  LAWS  OF  THE 

SOUTHERN  STATES. 

{Concluded  from  the  January  Number,) 

II.  The   Constitutionality,  Construction,  and  Effect,  op 

Homestead  and  Exemption  Laws. 

The  first  question  for  our  consideration  is,  Are  the  Homestead 
and  Exemption  Laws  of  the  Southern  States  unconstitutional? 
Do  they  impair  the  obligation  of  contracts  ? 

The  Constitution  of  the  United  States  declares  that  "  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts." 

^'In  discussing  this  question,"  says  Chief  Justice  Marshall, 
oar  first  inquiry  is,  into  the  meaning  of  words  in  common  sense. 
What  is  the  obligation  of  a  contract  ?  and  what  will  impair  it  ?  * 
*  *  A  contract  is  an  agreement  in  which  a  party  undertakes  to 
do,  or  not  to  do,  a  particular  thing.  The  law  binds  him  to  per- 
form his  undertaking,  and  this  is,  of  course,  the  obligation  of  his 
contract.  *  *  *  Any  law  which  releases  a  part  of  this  obliga- 
tion, must,  in  the  literal  sense  of  the  word  impair  it.  Much  more 
mast  a  law  impair  it,  which  makes  it  totally  invalid  and  entirely 
discharges  it:*'  Sturges  v.  Oroumimhield,  4  Wheat.  197. 

What  does  the  term  ^^  obligation"  in  this  clause,  include  ?  The 
importance  of  the  question  rests  mainly  on  the  distinction  which 
has  been  drawn  between  th^  laws  of  a  state  which  were  in  force 
%t  the  time  when  the  contract  was  made,  and  those  which  are 

(137) 
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subsequently  enacted.  The  latter  maj  certainly  impair  this 
"obligation,"  while  the  former,  as  it  is  contended,  certainly  can- 
not, because  all  existing  laws  enter  into  contracts  made  under 
them  and  define  and  determine  that  contract.  Those  who  hold  to 
the  distinction  maintain,  that  the  "  obligation"  of  the  contract 
consists  in  the  municipal  law  existing  at  the  time  the  contract  is 
made,  4  Wheat.  122,  Ogden  v.  Saunders,  12  Wheat.  250,  259,  302, 
318,  or  perhaps  in  a  combination  of  the  moral,  natural,  and  mu- 
nicipal law,  12  Wheat.  281,  while  those  who  deny  the  distinction, 
insist  that  the  "  obligation"  consists  in  the  universal  law  of  con- 
tracts, which  is  unaffected  by  municipal  law,  and  is  not  itself  con- 
ferred or  created  by  positive  law,  but  derived  from  the  agreement 
of  the  parties :  Pars,  on  Cent.,  vol  8,  p.  555. 

"  The  obligation  of  a  contract  is  a  legal,  not  a  mere  moral  obli- 
gation ;  it  is  the  law  which  binds  a  party  to  perform  his  under- 
taking. The  obligation  does  not  inhere  or  subsist  in  the  contract 
itself,  proprio  vigore,  but  in  the  law  applicable  to  the  contract :" 
1  Bouv.  Law  Die.  652,  and  authorities  cited. 

When  parties  enter  into  a  contract,  which  the  plaintiff  seeks  to 
enforce,  what  is  the  legal  obligation  of  the  defendant  ?  His  legal 
obligation  is  to  perform  his  contract,  as  the  law  of  the  land, 
applicable  to  that  contract,  requires  him  to  perform  it,  at  the  time 
it  was  made.  That  is  the  extent  of  his  legal  obligation  to  the 
plaintiff,  and  just  to  that  extent  the  plaintiff  has  the  legal  right  to 
have  it  performed,  in  order  to  maintain  the  integrity  of  the  legal 
obligation  of  the  defendant's  contract.  If  there  had  been  no  ex- 
isting law  applicable  to  the  contract,  prescribed  by  the  supreme 
power  of  the  state,  at  the  time  it  was  made,  creating  and  defining 
the  defendant's  obligation  to  perform  it,  then  he  would  have 
incurred  no  other  than  a  mere  moral  obligation,  over  which  human 
tribunals  have  no  jurisdiction.  It,  therefore,  necessarily  follows, 
that  the  existing  law  applicable  to  the  contract,  prescribed  by  the 
supreme  power  of  the  state,  at  the  time  the  contract  was  made, 
creates  and  defines  the  defendant's  legal  obligation  to  perform  it, 
in  accordance  with  its  terms  and  stipulations.  ''  A  perfect  right 
is  that  which  is  accompanied  by  the  right  of  compelling  those 
who  refuse  to  fulfil  the  correspondent  obligation.  A  perfect  obli- 
gation is  that  which  gives  to  the  opposite  party  the  right  of  com- 
pulsion :"  Yattel  62.  The  defendant's  obligation  to  perform  his 
contract,  under  the  then  existing  law,  was  perfect,  and  the  plain- 


OF  THE  SOUTHEBN  STATES.  139 

tiff's  right  to  have  that  obligation  performed  as  prescribed  by  that 
existing  law,  was  also  a  perfect  right :  Aycock  v.  Martin^  87  6a. 
128- 

What  is  the  rule  as  declared  by  the  Supreme  Court  of  the  United 
States,  in  two  of  the  latest  decisions  made  by  that  court,  upon 
a  careful  review  of  all  the  prior  adjudications  made  by  that  tribu- 
nal, in  regard  to  what  constitutes  the  obligation  of  a  contract  ?      ^ 
In  the  case  of  McCracken  v.  Haywardy  2  How.  612,  the  court 
says :  '^  The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.     This  depends  on  the  laws  in  exist- 
ence when  it  was  made ;  these  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them,  as  the  measure  of  the  obli- 
gation to  perform  them  by  the  one  party,  and  the  right  acquired 
by  the  other,  hence  any  law,  which  in  its  operation  amounts  to  a 
denial,  or  obstruction  of  the  rights  accruing  by  a  contract,  though 
professing  to  act  only  on  the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  Constitution."     Again  the  court  says :  ^^  The 
obligation  of  the  contract  between  the  parties  in  this  case,  was  to 
perform  the  promises  and  undertakings  contained  therein ;  the 
right  of  the  plaintiff  was  to  damages  for  the  breach  thereof,  to 
bring  suit  and  obtain  a  judgment,  to  take  out  and  prosecute  an 
execution  against  the  defendant  till  the  judgment  was  satisfied, 
parsaant  to  the  existing  laws  of  Illinois.    These  laws,  giving  these 
rights,  were  as  perfectly  binding  on  the  defendant,  and  as  much 
a  part  of  the  contract,  as  if  they  had  been  set  forth  in  its  stipula- 
tions in  the  very  words  of  the  law  relating  to  judgments  and 
executions." 

In  the  case  of  Van  Hoffman  v.  The  City  of  Quinsy,  4  Wal- 
lace 550,  decided  in  1866,  the  court,  after  reviewing  and  com- 
menting upon  the  previous  adjudications  made  upon  this  question 
in  the  Supreme  Court  of  the  United  States,  says :  "  It  is  also 
settled,  that  the  laws  which  subsist  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  performed,  enter  into, 
and  form  a  part  of  it,  as  if  they  were  expressly  referred  to,  or 
incorporated  in  its  terms.  This  principle  embraces  alike  those 
which  affect  its  validity,  construction,  discharge,  and  enforce- 
ment" Speaking  of  the  distinction  between  the  obligation  of  the 
contract  and  the  remedy,  the  court  says  :  "  The  doctrines  upon 
that  subject,  by  the  latest  adjudications  of  this  court,  render  the 
distinction  one  rather  of  form  than  substance.     A  right  without 
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a  remedy  is  as  if  it  were  not.  For  every  beneficial  purpose,  it 
may  be  said  not  to  exist.  A  different  result  would  leave  nothing 
of  the  contract  but  an  abstract  right  of  no  practical  value,  and 
render  the  protection  of  the  Constitution  a  shadow  and  a  delusion. 
Nothing  can  be  more  material  to  the  obligation  of  a  contract  than 
the  means  of  enforcement.  Without  the  remedy,  the  contract 
may,  indeed,  in  the  sense  of  the  law,  be  said  not  to  exist,  and  its 
obligation  to  fall  within  the  class  of  those  social  duties  which  de- 
pend, for  their  fulfilment,  wholly  upon  the  will  of  the  individual. 
The  ideas  of  validity  and  remedy  are  inseparable,  and  both  are 
parts  of  the  obligation,  which  is  guaranteed  by  the  Constitution 
against  invasion :"  Van  Hoffman  v.  The  City  of  Quincif,  4  Wall. 
554.  In  Chreen  v.  Biddle^  8  Wheat.  1,  the  Supreme  Court  of 
the  United  States,  thus  states  the  rule  in  regard  to  laws  im- 
pairing the  obligation  of  contracts :  ^'  The  objection  to  a  law  on 
the  ground  of  its  impairing  the  obligation  of  a  contract  can 
never  depend  upon  the  extent  of  the  change  which  the  law  effects 
in  it.  Any  deviation  from  its  terms,  by  postponing,  or  accelerat- 
ing the  period  of  performance  which  it  prescribes,  imposing  con- 
ditions not  expressed  in  the  contract,  or  dispensing  with  the 
performance  of  those  which  are,  however  minute,  or  apparently 
immaterial  in  their  effect  upon  the  contract  of  the  parties,  impairs 
its  obligation.'*  See  also  The  Justices  of  Morgan  Co.  v.  Sparks 
et  al,  6  Ga.  439 ;  Winter  v.  Jones,  10  Ga.  195. 

In  1843  in  the  case  of  Bronson  v.  Kinzie,  1  How.  316,  317, 
Chief  Justice  Taney  (concurred  with  by  the  whole  court,  except 
Justice  McLean),  says :  "  Whatever  belongs  merely  to  the  remedy, 
may  be  altered  according  to  the  will  of  the  state,  provided  the 
alteration  does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by  act- 
ing on  the  remedy  or  directly  on  the  contract  itself.  In  either 
case  it  is  prohibited  by  the  Constitution.  *  *  *  It  is  difficult, 
perhaps,  to  draw  a  line  that  would  be  applicable  in  all  cases,  be- 
tween legitimate  alterations  of  the  remedy,  and  provisions  which, 
in  form  of  remedy,  impair  the  right.  But  it  is  manifest  that  the 
obligation  of  the  contract  and  the  right  of  the  party  under  it, 
may,  in  effect,  be  destroyed  by  denying  a  remedy  altogether,  or 
may  be  seriously  impaired  by  burdening  the  proceedings  with  new 
conditions  and  restrictions,  so  as  to  make  the  remedy  hardly 
worth  pursuing.     And  no  one,  we  presume,  would  say  there  was 
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iUY  substantial  difference  between  a  retrospective  law  declaring  a 
particular  contract  or  class  of  contracts  to  be  abrogated  and  void, 
and  one  which  took  away  all  remedy  to  enforce  them,  or  encum- 
bered it  with  conditions  that  rendered  it  useless  or  impracticable 
to  pursue  it." 

In  1844,  in  the  case  of  McOracken  v.  Hayward^  2  Howard  611, 
tills  decision  was  reviewed  and  confirmed,  Justice  Baldwin  de- 
livering the  opinion  of  the  court.  And  in  1866,  in  the  case  of 
Van  Hoffman  v.  The  City  of  Quineyy  4  Wall.  654,  the  whole 
court,  after  thoroughly  reviewing  all  the  previous  decisions  de- 
livered by  said  court,  and  affirming  them,  says :  "  If  these  doc- 
trines were  res  integrce  the  consistency  and  soundness  of  the 
reasoning  which  maintains  a  distinction  between  the  contract  and 
the  remedy— or,  to  speak  more  accurately,  between  the  remedy 
aud  the  other  parts  of  the  contract — might  perhaps  well  be 
doubted.  But  they  rest  in  this  court  upon  a  foundation  of 
authority  too  firm  to  be  shaken  ;  and  they  are  supported  by  such 
an  array  of  judicial  names  that  it  is  hard  for  the  mind  not  to  feci 
eonstrained  to  believe  they  are  correct.  The  doctrines  upon  the 
^abject  established  by  the  latest  adjudications  of  this  court  ren- 
der the  distinction  one  rather  of  form  than  substance.*' 

From  a  careful  review  of  every  case  before  the  court,  since  the 
ca*e  of  Bronson  v.  Kimiey  involving  the  interpretation  of  the 
clause  of  the  Constitution  which  we  have  been  considering,  it 
v^ill  be  observed  that  they  all  conform  to  the  opinion  of  Chief 
Justice  Taney. 

Mr.  Sedgwick,  in  his  recent  Commentary  on  Statutory  and 
Constitutional  Law  652,  653,  after  citing  and  reviewing  all  the 
cases  in  the  Supreme  Court  of  the  United  States,  wherein  this 
prohibition  of  the  Constitution  is  drawn  in  question,  says :  "  I  am 
free  to  confess  my  entire  inability  to  distinguish  between  the  obli- 
gation and  the  remedy  of  a  contract.  Obligation,  I  suppose, 
means  binding  force,  the  force  or  constraint  which  binds  the  party 
to  perform  his  agreement.  What,  then,  is  in  legal  acceptation, 
the  binding  force  of  a  contract  ?  It  certainly  is  not  the  mere 
naked  promise.  It  is  not  the  moral  duty.  It  is  not  honor,  or 
fashion,  that  binds  the  contracting  party  to  keep  his  engagement. 
What  is  it  then  but  the  remedy — the  coercive  remedy — which  the 
law  gives  against  the  person  or  property  of  the  defaulting  party  ? 
It  seems  to  me,  that  looking  at  a  contract  legally  and  practically 
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as  an  instrument  by  which  rights  of  property  are  created,  and  in 
which  they  repose,  obligation  and  remedy  are  strictly  convertible 
terms.  Take  away  the  whole  remedy  and  it  is  admitted  the  con- 
tract is  gone.  How,  then,  if  a  material  part  of  the  remedy  be 
taken  away,  can  it  be  said  that  the  obligation  is  not  impaired  ? 
A  confusion  would  seem  to  have  arisen  from  not  sufficiently  tak- 
ing into  consideration  the  full  sense  of  the  term  impaired.  It  is 
said  that  the  remedy  forms  no  part  of  the  contract,  and  that  the 
creditor  makes  his  bargain,  knowing  that  he  is  at  the  mercy  of 
future  legislation ;  but  as  I  understand  it,  all  the  cases  distinguish- 
ing between  the  operation  of  state  insolvent  laws  and  state  stop 
laws,  passed  before  the  making  of  the  contract,  and  those  made 
after,  proceed  on  the  very  ground  that  the  legislation  in  force  at 
the  time  of  the  contract  enters  into  and  forms  part  of  it.  It  is 
said  again,  that  in  all  countries,  and  at  all  times,  the  remedy  has 
been  under  the  control  of  the  sovereign  authority.  This  is  merely 
begging  the  question,  or  rather  arguing  from  false  analogies.  The 
very  question  with  us,  is  whether,  under  our  system,  we  have  not 
declared  a  different  rule.  No  one  seeks  to  deny  that  the  remedy 
should  be  to  a  certain  extent  under  legislative  control.  Tribunals 
may  be  changed,  procedure  altered ;  these  modifications  do  in  no 
wise  impair  the  remedy  or  prejudice  the  holder  of  a  contract. 
But  it  seems  to  me  the  only  logical  rule  to  hold,  that  any  legisla- 
tion which  materially  diminishes  the  remedy  given  by  law  to  the 
creditor  at  the  time  his  contract  is  made,  just  so  far  impairs  the 
obligation  of  the  contract.*'* 

From  these  decisions  wo  can  safely  state  the  following  princi- 
ples of  law : — 

I.  That  the  obligation  of  a  contract  is  a  legal  not  a  mere  moral 
obligation ;  it  is  the  law  which  exists  at  the  time  the  contract  is 
made,  which  binds  a  party  to  perform  his  undertaking.  That  the 
obligation  does  not  inhere  in  the  contract  itself  propria  vigore^ 
but  in  the  law  applicable  to  the  contract ;  and  that  the  idea  of  va- 
lidity and  remedy  are  inseparable  and  both  are  part  of  the  obli- 
gation which  is  guaranteed  by  the  Constitution  of  the  United 
States  against  invasion. 

'  The  decision  in  the  case  of  Van  Hoffman  v.  The  City  of  Quincy,  4  Wall.  535, 
was  not  rendered  at  the  time  Mr.  Sedgwick  wrote  his  Commentary,  but  the  con- 
clasion  which  he  arrives  at,  is  fullj  sustained  by  the  Supreme  Court  in  that 
decision. 
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n.  That  any  law  passed  after  the  making  of  a  contract  which 
impairs  the  obligation  of  said  contract,  whether  it  is  done  by  act- 
ing on  the  remedy  or  directly  on  the  contract,  is  a  law  impairing 
the  obligation  of  contracts,  in  the  meaning  of  the  Constitution  of 
the  United  States,  which  declares  that  ''  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts." 

IIL  That  the  Supreme  Court  of  the  United  States  being  the 
recognised  interpreter  of  the  Federal  Constitution,  its  decisions, 
upon  the  question  under  consideration,  are  binding  authority  upon 
all  the  State  Courts. 

Let  us  now  reyiew  some  of  the  decisions  of  the  Supreme  Courts  of 
the  Southern  States,  delivered  upon  their  Homestead  and  Exemp- 
tion Laws,  and  see  if  they  hare  recognised  the  binding  authority 
of  the  Supreme  Court  of  the  United  States. 

In  the  case  of  Hardeman  v.  Dormer^  89  Oa.  425  (Wabnbr,  J., 
dissenting ;  see  also  PuUian  v.  Sewell^  to  appear  in  40  Ga.  Bepts.), 
decided  June  Term  1869,  the  Supreme  Court  of  Georgia  held 
*'that  the  homestead  and  exemption  laws  were  retroactive  and  ap- 
plied to  judgments,  executions  and  decrees  founded  on  debts  con- 
tracted before  that  time."  The  facts  of  the  case  were  these :  James 
Donner  applied  to  the  Ordinary  for  exemption  of  personalty  worth 
$1000  and  of  his  homestead  under  the  Constitution  of  1868.  930 
acres  of  land  certified  by  the  surveyor  to  be  worth  not  more  than 
J2000  in  gold,  and  his  personalty,  were  allowed  him  by  the  Or- 
dinary. Before  the  allowance  was  made  Hardeman  filed  his 
objections  to  it  upon  the  ground  that  he  had  a  judgment  against 
Donner  which  was  obtained  before  the  adoption  of  the  Constitu- 
tion of  1868 ;  that  execution  had  been  issued  and  levied  on  said 
land  before  Donner  filed  his  application,  and  that  Donner  had  not 
sufficient  property  besides  said  land  to  satisfy  said  judgment.  The 
case  was  taken  to  the  Superior  Court  on  appeal,  and  the  judgment 
of  the  Ordinary  affirmed.  The  refusal  to  dismiss  Donner*s  applica- 
tion was  assigned  as  error  and  taken  to  the  Supreme  Court  where 
the  judgment  of  the  court  below  was  affirmed  and  the  homestead 
and  exemption  approved  and  allowed,  the  court  deciding  that  the 
homestead  and  exemption  laws  of  1868  were  retroactive  but  that 
thej  did  not  fall  within  the  prohibition  of  the  Constitution  of  the 
United  States  (Art.  10,  sec.  1) :  and  that  a  judgment  was  a  lien 
created  by  law  and  not  by  the  contract  of  the  parties,  and  that  the 
Constitution  of  the  United  States  only  prohibited  a  state  from 
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divesting  a  vested  right  created  by  the  contract  of  parties.  Is 
not  this  decision  in  direct  conflict  with  the  decisions  of  the  Su- 
preme Court  of  the  United  States  ?  Does  it  not  release  Donner's 
property  from  the  payment  of  Hardeman's  judgment,  which  w&s 
obtained  before  the  Act  was  passed  under  which  Donner  seeks  his 
homestead  ? 

"  The  release,"  says  Chief  Justice  Marshall,  "  of  a  man's 
effects  and  property  from  the  payment  of  what  he  stipulated, 
would  be  a  violation  of  the  obligation  of  the  contract ;  the  law 
subjects  the  property  at  all  times  to  pay  the  debt,  and  the  with- 
drawal of  it  from  that  purpose,  is  a  clear  violation  of  the  obliga- 
tion of  the  contract.  The  property  constitutes  the  means,  the 
sole  means,  of  satisfying  his  debts ;  take  that  away  and  a  mere 
naked  promise  is  left  the  creditor,  and  the  obligation  is  gone.*' 

^'  One  of  the  tests  that  a  contract  has  been  impaired  is  that  it8 
value  has,  by  legislation,  been  diminished.  It  is  not  by  the  Con- 
stitution to  be  impaired  at  all.  This  is  not  a  question  of  degree 
or  cause,  but  of  encroaching,  in  any  respect,  on  its  obligation — 
dispensing  with  any  part  of  its  force:"  Van  Hoffman  v.  The  City 
of  Quincy^  4  Wall.  553.  Would  any  man  give  as  much  for  Har- 
deman's judgment  against  Donner,  and  the  defendant's  obligation 
to  perform  it,  now  since  the  passage  of  the  Act  of  1868,  allowing 
the  defendant  to  exempt  $2000  worth  of  realty  and  $1000  of  per- 
sonalty when  the  law  allows  him,  as  in  the  case  before  us,  the  privi- 
lege of  exempting  all  of  his  property  ?  If  not,  why  not  ?  Is  it  not 
because  the  contract  has  been  diminished  by  the  law  encroaching 
on  its  obligation — dispensing  with  a  part  of  its  force  ?  Will  it  be 
answered  that  the  state  has  the  power  over  the  remedy,  and  that 
the  remedy  only  is  altered  ?  We  reply  in  the  words  of  Chief 
Justice  Tanby  :  "  Whatever  belongs  merely  to  the  remedy,  may 
be  altered  according  to  the  will  of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract.  But  if  that 
effect  is  produced,  it  is  immaterial  whether  it  is  done  by  acting  on 
the  remedy  or  directly  on  the  contract  itself.  In  either  case  it  is 
prohibited  by  the  Constitution :"  Branson  v.  Kimie^  1  Howard 
316  ;  see  also  Sturges  v.  Crowmnshieldj  4  Wheat.  191 ;  Grreen  v. 
Biddle^  8  Wheat.  1 ;  McCracken  v.  Haywardy  2  Howard  608 : 
Howard  v.  Bttgbee,  24  Id.  461. 

In  Chambliss  v.  Phelps,  39  Ga.  386  (Warner,  J.,  dissenting), 
the  Court  decided,  "  that  the  homestead  was  not  subject  to  an  ex- 
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ecution  which  was  issued  upon  a  judgment  to  foreclose  a  mort- 
gage before  the  adoption  of  the  Constitution."  The  facts  of  the 
case  were  these  :  Obambliss  applied  to  the  Court  for  the  exemption 
from  his  debts  of  certain  personalty  and  certain  land  as  his^ 
homestead.  The  county  surveyor  laid  off  certain  501  acres  of 
land  as  said  homestead,  and  certified  that  they  were  not  worth 
over  $2000  in  specie.  Phelps  objected  to  the  court  approving 
said  exemption,  because  he  was  the  owner  of  a  mortgage  for 
$2000  made  by  said  Chambliss  on  said  land  to  said  Phelps  on  the 
Sth  of  November,  1858.  The  rule  absolute  foreclosing  said  mort- 
;;age  was  taken  in  August  1867.  The  exemption  laws  were  not 
passed  until  1868. 

This  decision  is  in  direct  opposition  to  several  decisions  pro- 
nounced by  the  Supreme  Court  of  the  United  States.  The  first 
ilecision  was  Branson  v.  Kimie^  1  Howard  811 ;  affirmed  by 
McCracken  v.  Hayward^  2  Id.  612;  Orantley  v.  Emngy  3 
Id.  716 ;  Howard  v.  BugheSj  24  Id.  461 ;  in  which  the 
court  says :  '^  A  mortgage  contained  a  power  to  the  creditor  to 
sell  on  breach  of  the  condition,  and  thereby  pay  the  debt ;  this 
power  was  valid  under  the  laws  of  the  state  when  given.  A  law 
subsequently  passed,  giving  to  the  mortgagor  twelve  months  to 
redeem  the  property  from  the  purchaser  at  such  sale,  and  pro- 
hibiting it  from  being  made  for  less  than  two-thirds  of  its  appraised 
value,  so  altered  the  remedy  of  the  creditor,  as  to  impair  the 
obligation  of  the  contract."  The  Supreme  Court  of  the  United 
States  held  that  a  subsequent  statute  which  gave  the  mortgagor 
a  right  to  redeem  his  property  from  the  purchaser  within  twelve 
months,  and  which  prohibited  the  property  from  being  sold  for 
less  than  two-thirds  of  its  appraised  value,  impaired  the  obligation 
of  the  original  mortgage  contract ;  and  yet  the  Supreme  Court  of 
Georgia,  with  all  these  decisions  before  it,  decides  that  a  subse- 
quent statute,  which  takes  away  from  the  mortgagor  the  right  to 
foreclose  his  mortgage  and  issue  execution  and  levy  on  the  land 
mortgaged,  does  not  impair  the  obligation  of  the  original  mort- 
gage contract. 

Again :  In  the  case  of  Kelly  v.  StephenSy  39  Ga.  466,  the  court 
held,  *'  that  where  one  Harrison  had  a  judgment  against  Kelly  in 
1859,  and  was  about  to  levy  on  and  sell  the  land  now  in  contro- 
troversy,  and  Kelly  applied  to  Thomas  who  loaned  him  the  money 
to  relieve  the  land  from  sale,  and  took  his  note  secured  by  mort- 
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gage  in  May  1859,  upon  which  a  mortgage  fi.  fa.  issued  in  1867, 
the  lien  of  which  it  is  now  sought  to  enforce  by  the  sale  of  the 
land,  and  Kelly  claims  a  homestead  in  the  land  as  against  the 
jnortgage  lien,  Kelly  is  not  entitled  to  the  homestead  in  the  land, 
because  as  to  past  contracts  the  plaintiff's  mortgage  created  an 
encumbrance  upon  the  land  which  the  defendant  is  bound  to  dis- 
charge, before  he  is  entitled  to  a  homestead  under  the  Act  of 
1868." 

Judge  Warner  in  his  dissenting  opinion  in  Ohambliss  v.  Phelps, 
supra,  says :  "  Perhaps  it  is  owing  to  the  want  of  proper  dis- 
crimination, but  I  have  not  been  able  to  discover  any  difference  in 
principle  between  the  encumbrance  created  upop  the  homestead 
of  Chambliss  by  Phelps's  mortgage,  and  that  created  on  the  home- 
stead of  Kelly  by  Thomas's  mortgage.  Both  were  executed  prior 
to  the  passage  of  the  homestead  Act,  and  both  were  encumbrancei^ 
upon  the  land  claimed  as  a  homestead." 

The  distinction  made  in  these  two  cases  is  as  absurd  as  it  is 
unjust  and  illegal.  If  A  lends  B  money  and  takes  a  mortgage  on 
B's  land,  before  the  Homestead  Act  of  1868,  B  can  apply  under 
said  Act  for  a  homestead  and  it  is  not  subject  to  A's  mortgage. 
But  if  A  lends  money  to  B  and  takes  a  mortgage  on  B's  land, 
before  the  Homestead  Act  of  1868,  and  B  should  borrow  from  C 
money  to  pay  off  A's  mortgage,  and  should  then  execute  to  C  a 
mortgage  on  said  land,  C's  mortgage  would  have  to  be  first  satisfied 
before  B  could  obtain  a  homestead  out  of  said  land.  In  the  first 
instance  the  mortgage  is  not  an  encumbrance  upon  the  land.  A 
has  no  vested  right — no  lien,  because  the  judges  have  decided  the 
Homestead  and  Exemption  Laws  "  to  be  retroactive,  and  consti- 
tutional as  the  remedy  only  is  altered."  Whereas  in  the  second 
case  C  has  a  lien,  a  vested  right — ^because  his  mortgage  comes 
within  the  exception  as  provided  for  under  the  Act  of  1868 — 
viz. :  "removing  of  encumbrances." 

In  North  Carolina  the  Supreme  Court  has  rendered  several 
decisions  upon  the  recent  Homestead  and  Exemption  Laws  in 
force  in  that  state,  all  of  which  are  referred  to  in  this  article : 
Ante,  page  12.  They  have  to  a  great  extent  recognised  the  bind- 
ing authority  of  the  decision  of  the  Supreme  Court  of  the  United 
States. 

In  the  case  of  McKeithan  v.  Terry ^  64  N.  C.  p.  26,  afterwards 
affirmed  in  the  case  of  Sluder  v.  Rogers,  Ibid.  p.  289,  the  Court 
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sajB :  "  Specific  liens  created  before  the  adoption  of  the  Consti- 
tation  are  not  divested  by  the  provisions  for  a  homestead  in  the 
Constitution."  This  decision  receives  and  recognises  the  deci- 
sions of  the  Supreme  Court  of  the  United  States. 

But  in  the  case  of  ffiU  v.  Kessler,  63  N.  C.  427,  the  court 
held  "  that  the  Ilomestead  and  Exemption  Laws  apply  to  debts — 
mere  indebtedness — existing  before  the  adoption  of  the  Constitu- 
tion of  1868 ;  debts  not  being  a  lien — a  vested  right — upon  the 
property  of  the  debtor."  Like  the  Supreme  Court  of  Georgia 
and  of  Mississippi,  it  decides  that  although  the  homestead  and 
exemption  laws  are  retroactive,  they  do  not  come  within  the  pro- 
hibition of  the  Constitution  of  the  United  States,  which  declares 
that  ^^  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts." 

From  this  decision  in  Hill  v.  KessleVj  supra,  it  would  seem,  in 
order  to  sustain  the  court,  that  the  clause  of  the  Constitution 
^^hould  be  read  thus :  *'  no  state  shall   pass  any  law  impairing  the 
obligation  of  those  contracts  which  have  become  liens — vested 
rights."     But  the  words  of  the  Constitution  are  "  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.*'     "It  would 
seem  difficult  to  substitute  words,*'  says  Chief  Justice  Marshall, 
''  which  are  more  intelligible,  or  less  liable  to  misconstruction ; 
they  are  express,  and  incapable  of  being  misunderstood  :**  Sturges 
V.  Crouminshteldy  4  Wheat.  122.     Is  not  a  "  debt — mere  indebt- 
edness**— a  contract?   and  does  not  a  law  which  diminishes  its 
value  impair  it  ?     When  the  defendant  contracted  the  debt  was 
he  not  under  the  obb'gation  to  pay  it  ?     Did  not  his  "  property 
constitute  the  means,  the  whole  means  of  satisfying  his  debt  ?    If 
that  is  taken  away,  and  a  mere  naked  promise  is  left  the  creditor, 
is  not  the  obligation  gone  ?"     Is  not  the  binding  force  of  the  law 
which  was  in  existence  when  the  debt  was  contracted — and  which 
is  the  obligation  of  the  contract,  taken  away  and  totally  impaired  ? 
Is  it  not,  to  say  the  least,  encroaching  on  its  obligation — dispens- 
ing with  a  part  of  its  force  ?    If  the  Supreme  Court  in  Sturges  v. 
Orouminshieldj  4  Wheat.  122,  decided  that  it  is  unconstitutional 
for  a  state  to  pass  a  law,  discharging  the  debtor  from  all  liability 
for  any  debt  contracted  previous  to  his  discharge,  on  his  surren- 
dering his  property  for  the  benefit  of  his  creditors,  on  the  ground 
that  it  is  a  law  "  impairing  the  obligation  of  a  contract,**  within 
the  meaning  of  the  Constitution  of  the  United  States,  would  it 
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not  also  decide,  and  has  it  not  already  decided,  that  it  is  uncon- 
stitutional for  a  state  to  pass  a  law  declaring  that  a  debtor  may 
have  his  property  exempted  for  his  own  benefit,  and  that  it  shall 
not  be  subject  to  any  previous  debts :  4  Wheat.  122 ;  MeOracken 
V.  Haywardy  2  How.  608;  Ogden  v.  Saunders^  12  Wheat.  213; 
Green  v.  Biddle,  8  Wheat.  84 ;  Planters'  Bank  v.  Sharp  et. 
al,y  6  How.  827 ;  Van  Hoffman  v.  City  of  Qumcy^  4  Wall.  648. 
In  the  language  of  Mr.  Justice  Story:  ''It  is  perfectly  clear 
that  any  law  which  enlarges,  abridges,  or  in  any  manner  changes 
the  intention  of  the  parties  resulting  from  the  stipulations  in  the 
contract  necessarily  impairs  it.  The  manner  or  degree  in  which 
the  change  is  effected,  can  in  no  respect  influence  the  conclusion ; 
for  whether  the  law  affect  the  validity,  the  construction,  the  dura- 
tion, the  discharge,  or  the  evidence  of  the  contract,  it  impairs  its 
obligation,  though  it  may  not  do  so  to  the  same  extent  in  all  sup- 
posed cases :"  3d  vol.  of  Commentaries,  p.  250 ;  Golden  v.  Prince, 
3  Wash.  C.  C.  R.  309.  "  No  agreement  or  contract  can  create 
a  more  binding  obligation  than  those  fastened  by  the  law — which 
the  law  creates  and  attaches  to  contracts.  *  *  *  Any  subsequent 
law  which  denies,  obstructs  or  impairs  these  rights  by  superadd- 
ing conditions,*'  as  that  property  shall  not  be  subject  to  levy  and 
sale  for  pre-existing  debts — "is  a  denial  of  right.'*  "  The  qame 
power  in  a  state  legislature  may  be  carried  to  any  extent  if  it 
exist  at  all  ;'*  it  may  prohibit  any  of  a  debtor's  property  being 
sold,  which  is  the  effect  in  most  cases  under  the  present  Homestead 
and  Exemption  Laws  of  the  South — "  if  it  can  be  exercised  at 
all,  it  must  be  a  matter  of  uncontrolled  discretion  in  passing  laws 
relating  to  the  remedy,  which  are  regardless  of  the  effect  on  the. 
rights  of  plaintiffs  :'*  MeOracken  v.  Hay  ward,  2  How.  612.  And 
if  the  rights  of  plaintiffs  are  affected,  "  it  is  immaterial  whether  it 
is  done  by  acting  on  the  remedy  or  directly  on  the  contract  itself. 
In  either  case  it  is  prohibited  by  the  Constitution  :**  Bronson  v. 
Kinzie,  1  How.  316. 

The  great  principle  which  was  intended  to  be  established,  by 
the  prohibition  of  the  Constitution,  "  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,"  nas  the  inviolability 
of  contracts.  No  particular  subjects  are  enumerated  to  which  it 
should  apply.  It  was  intended  to  forbid  all  laws  impairing  the 
obligation  of  contracts.  In  Ogden  v.  Saunders,  supra.  Chief 
Justice  Marshall  says :  "  The  power  of  changing  the  relative 
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situation  of  debtor  and  creditor,  of  interfering  with  contracts,  a 
power  which  comes  home  to  every  man,  touches  the  interest  of  all, 
and  controls  the  conduct  of  every  individual  in  those  things  which 
he  supposes  to  be  proper  for  his  own  exclusive  management,  had 
been  used  to  such  excess  by  the  state  legislatures  as  to  break  in 
upon  the  ordinary  intercourse  of  society,  and  destroy  all  confi- 
dence between  man  and  man.  The  mischief  had  become  so  great,  ^ 
80  alarming,  as  not  only  to  impair  commercial  intercourse  and 
threaten  the  existence  of  credit,  but  to  sap  the  morals  of  the  peo- 
ple and  destroy  the  sanctity  of  private  faith.  The  object  of  the 
Convention,  therefore,  was  by  this  article  to  impose  restraints  on 
state  legislation  as  respected  contracts,  and  to  prohibit  the  use  of 
any  means  by  which  their  inviolability  might  be  assailed." 

But  the  very  object  of  the  Constitution  has  been  evaded,  disre- 
garded and  violated.  The  legislatures  of  most  of  the  Southern 
States  have  exercised  uncontrollable  discretion  in  passing  Home- 
stead and  Exemption  Laws  (which  they  claim  relate  only  to  the 
remedy),  regardless  of  the  effect  on  the  rights  of  plaintiffs.  It  is  con  • 
tended  that  a  great  necessity  existed,  growing  out  of  the  war,  which 
justified  and  sanctioned  the  violation  of  these  great  fundamental 
principles  of  government  and  constitutional  law.  But  those  who 
make  this  assertion  should  remember  that  creditors  as  well  as 
debtors  suffered  from  the  calamities  of  war.  The  rights  of  the 
former  are  entirely  lost  sight  of  in  the  general  demoralization  of 
society  resulting  from  the  evils  of  war,  and  in  most  of  the  South- 
em  States  the  homesteads  and  exemptions  are  so  exorbitant  and 
extravagant,*  that  there  are  but  few  cases  in  which  any  property 


I  ArkanMM :  Homestead  worth  $5000— Penonaltj  $2000- 

-Total  $7000. 

North  Carolina :     do.    do. 

1000 

do. 

500 

do.       1500. 

South  Carolina :    do.    do. 

1000 

do. 

500 

do.       1500. 

Tennessee :             do.     do. 

1000 

do. 

250 

do.       1250. 

Georgia  :*              do.     do. 

2000 

do. 

1000 

do.       3000. 

Florida:                 do.  160  acres  of  land. 

do. 

1000. 

Louisiana :  Homestead  160  acres  of  land  and  personalty  both  together  not  to 
exceed  $3000. 

ilississippi :  Homestead  240  acres  of  land  and  personalty  both  together  not  to 
exceed  $4000. 

*  The  population  of  Georgia  is  about  1,500,000.  It  is  generally  estimated  that 
there  is  a  ^*  bead  of  a  family*'  to  erery  5  persons ;  therefore  there  would  be  about 
300,000  "  heads  of  families''  in  Georgia.  The  land  in  Georgia  is  yalued  at  about 
$200,000,000.    Each  family  being  entitled  to  real  estate  worth  $2000,  it  would 
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of  the  debtor  is  left,  out  of  which  creditors  can  procure  their 
money.  The  result  is  that  in  the  majority  of  cases  dishonest 
debtors  take  advantage  of  the  law,  secure  their  property  from 
levy  and  sale,  which  they  know  is  justly  subject  to  their  honest 
debts,  and  live  in  comparative  affluence,  while  their  creditors  suf- 
fer for  the  necessities  of  life. 

There  is  but  one  remedy  left;^  and  that  is,  at  an  early  day  to 
test  the  constitutionality  of  these  laws.  This  can  be  done  in  two 
ways.  Either  by  a  citizen  of  the  state  through  the  state  courts ; 
or  by  a  non-resident  in  the  United  States  courts.  In  the  former, 
a  case  can  be  taken  to  the  Supreme  Court  of  the  state  and  car- 
ried from  that  court  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States.  In  the  latter,  a  case  can  be  brought  in  the  United 
States  Circuit  Court.  No  one  for  a  moment  will  doubt  the  resuh 
of  a  case  in  that  court,  as  it  would  be  compelled  to  receive  the 
decisions  of  the  Supreme  Court  of  the  United  States  as  binding 
authority.  As  the  law  now  stands  in  most  of  the  Southern  States, 
no  debts,  whether  simple  debts  or  judgments,  which  were  in  exist- 
ence before  the  passage  of  these  laws,  can  be  enforced — the 
courts  of  nearly  all  the  states  asserting  that  these  laws  are  con- 
stitutional and  apply  to  debts  contracted  before,  as  well  as  those 
contracted  after  their  adoption.  Hence  the  only  relief  for  honest 
creditors  against  dishonest  debtors,  who  in  their  dishonest  purpose 
and  intention  wilfully  and  willingly  take  advantage  of  that  law 
which  takes  the  property  of  one  man  from  him  and  gives  it  to 
another  without  his  consent  and  denies  him  all  remedy  to  enforce 
his  right — ^is  to  be  found  before  the  Supreme  Court  of  the  United 
States,  where  the  expounders  of  the  Federal  Constitution  must  and 
will  prohibit  the  use  of  any  means  by  which  the  inviolability  of 
contracts  might  be  assailed,  and  thereby  support  the  Constitution 
and  preserve  the  dignity  and  integrity,  the  power  and  purity  of 
the  Judiciary. 

J.  II.  Thomas. 

'  Sarannah,  Ga. 

require  aboat  $600,000,000  worth  of  real  property  to  give  to  each  head  of  a  family 
in  Georgia  a  homestead.  This  clearly  demonstrates  that  there  is  three  times  more 
land  aathorized  to  be  exempted  under  the  Homestead  Act  than  is  actually  in  the 
state  of  Georgia. 
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RECENT    AMERICAN    DECISIONS. 

Court  of  Appeah  of  Kentucky, 

GARRARD  COUNTY  COURT  v.  KENTUCKY  RIVER  NAVIGATION 

COMPANY. 

If  a  tax  is  imposed  upon  a  county  or  other  limited  portion  of  a  state  it  must  be 
not  onlj  for  a  purpose  public  as  regards  that  county  but  also  local ;  and  by  local 
is  meant  that  it  must  giye  the  county  such  special  and  peculiar  benefits  as  amount 
to  compensation  for  the  special  burden  laid  upon  it. 

The  improvement  of  a  navigable  river  cannot  be  considered  (at  least  under  the 
circamstances  of  this  case)  as  such  a  local  benefit  to  the  people  of  the  counties 
bordering  on  it. 

The  distinction  between  navigable  rivers  and  other  highways  for  purposes  of 
local  taxation,  discussed  by  Habdih,  J. 

Even  if  it  be  conceded  that  the  legislature  may  lease  a  public  improvement  (as 
f.  g.  the  navigation  of  the  Kentucky  river)  to  a  private  corporation  and  author- 
ize the  adjoining  counties  to  subscribe  and  tax  the  people  to  pay  for  stock  in  such 
corporation,  yet  it  cannot  authorize  the  imposition  of  a  tax  on  such  counties  to 
ptr  even  in  part  the  rent  reserved  from  such  corporation  to  the  state. 

Where  a  statute  has  in  view  a  single  object,  and  one  of  the  means  prescribed, 
and  without  which  the  object  cannot  be  accomplished,  is  void  as  beyond  the  power 
of  the  legislature,  the  whole  statute  must  fail. 

Thk  Kentucky  River  Navigation  Company  was  incorporated  by 
the  legislature  of  Kentucky,  March  1st  1865 ;  its  business,  as 
declared  in  the  act  of  incorporation,  being  the  ''  improvement  of 
tlie  navigation  of  the  Kentucky  river  and  its  tributaries,  by 
building  additional  locks  and  dams."  Among  other  powers  con- 
ferred by  the  charter,  the  corporation  was  authorized  to  establish 
tolls  for  the  transportation  of  person  and  property  over  the  Ken- 
tacky  river  and  its  tributaries  within  the  influence  of  its  improve- 
ments, provided  the  same  should  in  no  case  ezceecl  the  rates 
established  by  the  Board  of  Internal  Improvement,  and  in  force 
on  the  Kentucky  river  at  the  time.  The  6th  section  of  the  char- 
ter provided,  that  '^  so  soon  as  the  said  company  shall  have  com- 
pleted two  locks  and  dams,  they  may  give  notice  thereof  to  the 
President  of  the  Board  of  Internal  Improvement,  who,  on  being 
satisfied  that  the  same  has  been  properly  built  and  completed, 
shall  deliver  to  the  said  company  the  possession  of  all  locks  and 
dams  heretofore  built  by  the  commonwealth  on  the  Kentucky 
river,  with  all  the  lock-houses,  grounds,  buildings,  and  property 
attached  thereto,  and  all  the  tools  and  materials  on  hand  for  the 
repah^  of  the  same ;  and  the  said  locks  and  dams,  lock-houses. 
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grounds,  buildings,  tools  and  materials,  shall  thereby  be  leased  to 
the  said  company  for  the  term  of  fifty  years ;  in  consideration 
whereof,  said  company  shall  pay  into  the  treasury  of  this  com- 
monwealth, for  the  use  of  the  sinking  fund  thereof,  the  sum  of 
$2500  a  year,''  &c.  And  the  9th  section  of  the  charter  provided, 
"  that  the  county  courts  of  the  several  counties  bordering  upon 
the  Kentucky  river,  or  interested  in  its  navigation,  may,  on  the 
application  of  the  corporation  named  in  tlue  first  section,  or  of  the 
directors  of  said  company,  after  its  organization,  a  majority  of  all 
the  justices  of  the  peace  being  present,  subscribe  stock  in  said 
company  and  levy  a  tax  on  the  taxable  property  of  said  county 
sufficient  to  pay  the  whole  amount  of  said  subscription  in  three 
years  from  the  time  it  was  made ;  which  tax  shall  be  collected 
in  all  respects  as  taxes  for  state  revenue  are  now  collected." 

In  April  1867,  the  County  Court  of  Garrard  county  ordered 
that  a  subscription  of  $100,000  of  said  capital  stock  be  made  by 
an  agent  (with  a  condition  not  important  in  this  case) ;  and  this 
subscription  appears  to  have  been  made. 

At  the  January  term  of  the  Garrard  County  Court,  a  motion  of 
the  Kentucky  River  Navigation  Company,  that  a  levy  be  made  to 
pay  the  first  instalment  of  said  subscription  of  that  court  of 
$190,000,  was  heard;  and  the  court,  thereupon,  refused  to  make 
the  levy. 

Afterwards,  at  the  April  term,  1870,  of  the  Garrard  Circuit 
Court,  the  corporation,  on  its  petition  filed  in  that  court,  and  no- 
tice to  the  members  of  the  county  court,  moved  the  Circuit  Court 
to  compel  the  County  Court  to  make  the  levy,  and  the  Circuit 
Court  after  argument  awarded  a  mandamus  against  the  County 
Court,  commanding  it  to  levy  and  collect,  upon  all  the  taxable 
property  of  Garrard  county,  the  sum  of  $33,333.33^,  to  pay  the 
first  instalment  of  said  subscription  of  stock. 

From  this  order  an  appeal  was  taken  to  this  court. 

The  opinion  of  the  court  was  delivered  by 

Hardin,  J. — By  the  defence  in  the  court  below,  as  well  as  in 
the  argument  for  the  appellant  in  this  court,  the  power  of  the  Cir- 
cuit Court  to  coerce  the  levy  by  the  County  Court  has  been  ques- 
tioned with  reference  to  the  sufficiency  and  regularity  of  the 
organization  of  the  corporation,  and  its  consequent  right  to  accept 
the  subscription  of  stock,  and  the  validity  of  the  action  of  the 
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County  Court,  to  create  a  binding  obligation  on  the  county,  sub- 
ject to  enforcement  by  that  court,  as  a  ministerial  act ;  and,  also, 
with  reference  to  the  validity  of  the  act  of  incorporation,  as  a 
delegation  of  the  power  of  taxation  to  the  County  Court,  either  to 
subaerre  a  general  purpose  of  the  state,  or  to  promote  a  particu- 
lar local  interest  of  common  benefit  to  the  people  of  the  county 
to  be  burdened  by  the  tax ;  and  if  any  one  of  the  grounds  of 
objection  thus  taken  for  the  appellant  is  maintainable,  although 
all  the  others  be  untenable,  the  result  must  be  a  reversal  of  the 
judgment. 

Deference  for  the  action  of  the  legislative  branch  of  the  gov- 
ernment,'not  less  than  a  judt  and  proper  appreciation  of  the  great 
importance  and  magnitude  of  the  enterprise  involved,  would  lea<l 
m,  if  we  could  with  propriety,  and  consistently  with  official  duty, 
to  determine  this  cause  by  the  solution  of  some  one  or  more  of 
the  minor  and  less  important  questions  presented,  leaving  unde- 
cided the  graver  ones  directly  affecting  the  .constitutional  validity 
of  the  charter.  But  the  nature  of  the  controversy  is  such  as  to 
caU  for  a  decision  on  the  fundamental  grounds  of  the  defence 
relied  on  in  the  court  below,  and  we  do  not  feel  at  liberty  to  go 
around  a  plain  duty,  merely  because  the  task  of  discharging  it  is 
an  unwelcome  and  an  undesirable  one  to  us. 

It  has  been  argued,  that  as  the  act  of  incorporation  involved  a 
leasing  to  the  company  of  the  public  works  on  the  Kentucky 
riyer,  which  had  been  dedicated  to  the  use  of  the  Sinking  Fund, 
it  was  in  violation  of  the  34th  section  of  the  second  article  of  the 
State  Constitution,  as  operating  to  diminish  the  resources  of  that 
fond ;  and  also  that  it  violated  the  86th  section  of  the  same  arti- 
cle in  providing  for  the  creation  of  a  debt  on  behalf  of  the  com- 
monwealth, without  a  submission  of  the  proposition  to  the  vote  of 
the  people ;  and  still  another  objection  is,  that  the  act  provided 
for  the  appropriation  of  money  or  the  creation  of  a  debt  exceed- 
ing |100,  and  was  not,  on  its  final  passage,  voted  for  '*  by  a  ma- 
jority of  all  the  members  then  elected  to  each  branch  of  the  Gen- 
eral Assembly,  and  the  yeas  and  nays  thereon  entered  on  the  jour- 
nal," as  required  by  the  40th  section  of  the  same  article  of  the 
constitution. 

These  objections,  though  cogently  urged  in  the  argument,  and 
certainly  entitled  to  grave  consideration,  will  be  waived,  because 
the  necessity  for  determining  the  questions  they  involve  will  be 
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obviated  by  the  decision  of  another  point,  which  we  regard  as  more 
formidable,  and  of  more  vital  importance.  Is  the  proposed  tax 
prohibited  by  the  14th  section  of  the  bill  of  rights,  in  the  words, 
'^  nor  shall  any  man's  property  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  without  just  com- 
pensation being  previously  made  to  him*'  ? 

The  power  of  taxation  is  certainly  an  inherent  right  of  sove- 
reignty, and  indispensable  to  the  very  existence  of  government ; 
but  another  great  fundamental  principle  is  equally  true,  that  the 
constitutional  guaranty  of  protection  of  property  is  not  only  the 
citizen's  security  against  spoliation,  though  attempted  under  the 
guise  of  taxation,  but  also  against  the  imposition  of  unequal  and 
undue  assessments  on  the  part  of  the  government.  And  while  it  is 
undeniably  true  that  the  legislature,  as  the  general  depository  of 
power,  subject  to  the  limitations  of  the  constitution,  may  provide 
for  raising  public  revenue  and  prescribe  the  objects  to  be  provided 
for,  or  aided  by  its  expenditure,  and  may  also,  for  particular  local 
objects  and  purposes,  delegate  the  taxing  power  to  the  authorities 
of  counties  or  other  municipal  subdivisions  of  the  state,  the  power 
of  imposing  the  burden  of  taxation,  whether  exercised  in  the  one 
way  or  the  other,  is  still  limited  by  the  two  important  conserva- 
tive principles  of  security  against  its  own  perversion  or  abuse,  and 
egualityy  as  far  as  practicable,  in  the  imposition  of  the  burden. 

The  Kentucky  river  being,  by  legislative  recognition,  and  in 
fact,  a  navigable  stream,  for  the  improvement  of  which  the  state 
had  expended  vast  sums  of  money,  by  successive  appropriations 
since  the  year  1801,  with  a  view  to  its  general  use  as  a  medium 
of  inter-communication  and  commerce,  and  in  which,  by  the  act 
of  incorporation  in  question,  the  commonwealth  retained  valuable 
interests,  besides  the  sovereign  right  of  eminent  domain,  it  is  a 
question  worthy  of  consideration,  whether  the  taxation  imposed 
on  the  inhabitants  of  Garrard  and  other  counties  bordering  on 
the  river  should  not  be  construed  to  be  an  enforced  contribution 
for  fostering  and  promoting  the  general  wealth  and  prosperity  of 
the  state,  rather  than  in  the  aspect  of  the  merely  local  benefits  to 
be  derived  incidentally  from  it  by  the  people  of  those  counties. 
And  if  this  be  so,  the  manifest  inequality  of  the  burden  impose<l 
would  at  once  demonstrate  the  unconstitutionality  of  the  law  im- 
posing it. 

But  we  propose  to   examine   the  question  of   constitutional 


GARRARD  COUNTY  COURT  ».  NAVIGATION  CO.     155 

authoritj  to  make  the  assessment,  with  reference  to  the  local  ben- 
efits which  it  is  supposed  would  result  from  it  to  the  community 
taxed,  and  which  certainly  constitute  the  most  plausible  grounds 
relied  on  for  sustaining  the  judgment  of  the  Circuit  Court ;  fully 
recognising,  as  we  do,  the  principle  as  authoritatively  settled  by 
namerous  decisions  of  this  court,  that  the  legislature  can  delegate 
to  the  authorities  of  any  organized  community  in  the  state  the 
power  of  taxation  for  local  purposes,  and  acting  within  its  proper 
sphere,  the  County  Court  is  a  competent  agency  for  levying  the 
tax. 

As  was  intimated  by  this  court  in  the  case  of  Cheany  v.  Hoaer^ 
0  B.  Monroe  344,  and  also  in  The  City  of  Covington  v.  South- 
gaUj  15  B.  Monroe  491,  it  is  often  a  delicate  and  difficult  judicial 
question  to  determine  what  may  be  the  precise  limit  of  the  power 
of  local  taxation ;  but  we  perceive  no  valid  objection  to  the  rule 
as  stated  in  the  recent  decision  of  the  Supreme  Court  of  Michi- 
gan, in  the  case  of  The  People  v.  Township  Board  of  Salemy 
9  Am.  Law  Register,  N.  S.  489,  that  "  if  the  tax  is  imposed  upon 
oDe  of  the  municipal  subdivisions  of  the  state  only,  the  purpose 
must  not  only  be  a  public  purpose,  as  regards  the  people  of  that 
subdivision,  but  it  must  also  be  local ;  that  is  to  say,  the  people 
of  that  municipality  must  have  a  special  and  peculiar  interest  in 
the  objects  to  be  accomplished,  which  will  make  it  just,  proper, 
and  equitable  that  they  should  bear  the  burden  rather  than  the 
state  at  large,  or  any  more  considerable  portion  of  the  state." 

Testing  the  essential  question  in  this  case  by  the  foregoing  rule, 
it  is  difficult  to  see  how  the  advantages  of  slack-water  navigation 
on  the  border  of  a  county  can  be  brought  within  the  range  of 
local  objects  and  benefits  of  such  peculiar  and  common  interest  to 
the  community,  as  to  render  them  proper  objects  to  be  attained  by 
local  taxation.  It  is  not  every  private,  nor  even  every  public 
convenience,  nor  every  facility  for  particular  classes  of  business, 
industry,  or  enterprise,  however  valuable  to  those  who  may  seek 
to  profit  by  it,  that  is  of  general  and  peculiar  benefit  to  a  whole 
community.  On  the  contrary,  it  not  unfrequently  happens  that, 
in  the  incessant  struggle  for  wealth  and  financial  ascendancy  go- 
ing on  in  a  prosperous  country,  the  greatest  advantages  to  some 
classes  are  correspondingly  detrimental  to  others,  who,  from  their 
very  weakness,  deserve  especially  the  protection  of  the  govern- 
ment.   The  merchant  and  the  banker,  the  manufacturer  and  the 
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distiller,  may  each  represent  large  and  valuable  interests,  and  iii 
their  own  prosperity  incidentally  benefit  others  ;  but  who  can  say 
that  to  establish  or  sustain  them  in  their  respective  pursuits,  at 
public  expense,  would  not  be  a  flagrant  exercise  of  arbitrary 
power  ?  And  why  should  any  particular  class,  who  might  seek  to 
profit  by  the  advantages  of  navigation  and  commerce,  be  more 
favored  by  the  government  ? 

The  underlying  principle  of  taxation,  and,  as  we  conceive,  the 
only  safe  and  maintainable  ground  for  upholding  it,  either  for 
general  or  local  purposes,  is  compensation  in  some  form  resulting 
from  it  to  those  who  may  be  compelled  to  bear  its  burdens.  Wo- 
men and  children,  and  others  unfitted  for  successful  business  pur- 
suits, but  owning  the  means  necessary  for  their  own  comfortable 
support,  may  look  in  vain  to  the  prosperity  or  success  of  others 
having  the  necessary  talents  or  capital  to  profit  by  particular  ad- 
vantages, for  a  just  or  adequate  recompense  for  the  burdens  of  an 
onerous  tax,  exacted  to  procure  those  advantages.  But  it  is  sel- 
dom difficult  to  discern  the  true  grounds  on  which  just  and 
authorized  local  taxation  should  rest,  and  to  which,  so  far  as  may 
be  consistent  with  established  precedent  and  prescriptive  usage, 
the  safety  of  private  property  requires  that  it  should  be  restricted. 

All  thoughtful  and  law-abiding  members  of  an  organized  local 
community  will  readily  recognise  the  justice  of  enforced  contri- 
butions, equally  and  fairly  exacted,  not  only  for  the  support  of 
their  local  government,  but  for  the  promotion  of  the  common  pur- 
poses of  communication,  health,  and  public  safety  and  conveni- 
ence, necessary  for  the  public  good,  and  in  which  that  community, 
in  its  organized  form,  has  an  especial  and  peculiar  interest ;  for 
each  individual  is  presumed  to  be  compensated  for  the  tax  he  may 
pay  by  his  share  of  the  common  benefits  secured.  But  it  is  diffi- 
cult to  perceive  how  this  can  be  so  with  reference  to  the  establish- 
ment of  an  ordinary  private  corporation,  however  great  may  be 
its  influence  for  enhancing  the  property  of  the  wealthy,  or  stimu- 
lating or  promoting  any  particular  private  business  or  pursuit. 

We  are  aware  that  these  views  may  seem,  at  first  blush,  to  mili- 
tate against  some  of  the  principles  of  the  decisions  of  this  court 
in  the  cases  of  Talbott  v.  Dent,  9  B.  Mon.  526,  and  of  Slack  v. 
MayaviUe  and  Lexington  Railroad  Company,  13  B.  Mon.  1,  and 
subsequent  cases  involving  the  power  of  local  taxation  in  aid  of 
railroad  companies.     But  an  examination  of  those  cases  will  show 
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that  a  controlling  consideration  for  treating  railroads  as  proper 
objects  for  local  taxation  is,  that,  partaking  as  thej  do  of  the  na- 
ture of  public  highways,  leading  to  or  through  a  county  or  city, 
they  most  efficiently  subserve  the  purposes  of  a  road  for  access, 
travel,  and  transportation,  and  thus  not  only  conduce  to  the  pros- 
perity of  a  local  community,  but  like  turnpikes,  bridges,  and  other 
pablic  conveniences,  they  are  considered  objects  of  peculiar  spe- 
cial and  public  local  interest. 

We  have  failed  to  observe  in  either  of  the  adjudged  cases 
referred  to,  such  analogy  to  this  as  to  entitle  them  to  the  influence 
of  controlling  precedents  in  this  case.     In  one  respect,  it  is  con- 
ceded, the  proposed  improvement  of  the  Kentucky  river  might 
differ  from  the  ordinary  objects  of  private  enterprise  in  its  eflfects 
on  the  local  interests  of  the  people  of  Garrard  county.     It  would 
enore  to  their  convenience  for  the  purposes  of  travel  and  trans- 
portation by  water.     But  we  cannot  regard  this,  in  a  constitu- 
tional sense,  as  a  commensurable  and  adequate  compensation  to 
the  whole  people  of  that  county,  as  a  local  community,  for  the 
Imposition  upon  their  property  of  the  proposed  tax  of  8100,000. 
The  increased  advantages  for  travelling  by  water,  resulting 
from  the  improvement  of  the  river  forming  one  of  the  lines  of 
that  county,  which  is  rendered  inaccessible  for  ordinary  purposes, 
eicept  at  a  few  points,  by  the  natural  cliffs  and  banks  of  the  river, 
cannot,  we  think,  in  any  proper  sense,  be  considered  as  equiva- 
lent to  the  ordinary  facilities  of  travelling  by  convenient  roads, 
rendering  all  parts  of  a  county  accessible  to  the  people  in  their 
own  chosen  modes  of  conveyance  for  purposes  of  pleasure,  or  re- 
ligious worship,  or  public  or  private  business. 

Navigable  rivers,  it  is  true,  are  a  species  of  public  highway, 
and  often  of  great  value  to  the  public,  both  as  thoroughfares  of 
travel  and  channels  for  commerce ;  and  in  these,  we  admit  their 
analogy,  in  some  respects,  to  railroads.  But  that  analogy  rather 
exists  with  reference  to  certain  objects  of  general  commercial 
interest,  than  the  peculiar  local  benefit  which,  in  this  and  other 
states,  have  been  recognised  as  constituting  the  true  basis  of  mu- 
nicipal taxation  in  aid  of  railroad  corporations.  The  navigation 
of  the  Ohio  river  is  of  immense  public  importance,  aTi<l,  no  doubt, 
of  great  incidental  advantage  to  the  inhabitants  of  every  county 
of  this  state  bordering  upon  it ;  but  a  proposition  to  improve  the 
present  facilities  for  navigating  that  river  by  local  taxation  on  the 
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people  of  those  counties,  could  not,  we  presume,  be  seriously  con- 
sidered as  constitutional  or  just.  Most  obviously,  such  an  im- 
provement would  be  too  general  and  comprehensive  in  its  beneficial 
results  to  admit  of  its  accomplishment  at  the  expense  of  the  par- 
ticular local  communities  mentioned,  rather  than  the  general  pub- 
lic to  be  benefited  by  it. 

There  is  another  reason  indicating  an  important  distinction  be- 
tween the  improvement  of  navigable  rivers  and  the  construction 
of  railroads  by  private  corporations  for  public  use,  and  which 
seems  to  illustrate  the  principle,  that,  generally,  the  former  kind 
of  improvement  is  not  an  appropriate  object  for  local  taxation. 

Unlike  railways  and  other  merely  artificial  means  of  travel  and 
transportation  created  by  private  enterprise,  navigable  rivers  be- 
long to  the  people  in  general  as  public  highways,  and  must  con- 
tinue to  be  80,  however  improved;  and  "being  subservient  to 
commerce,  have,  by  the  well  settled  doctrines  of  the  English  com- 
mon law,  been  considered  as  things  of  common  right :"  Angell  on 
Water  Courses  201.  Being  the  property  of  the  state,  for  the 
use  of  all  her  citizens,  why  should  they,  for  the  purpose  of  im- 
proving them,  be  made  the  objects  of  discriminating  or  unequal 
assessments,  on  account  of  mere  incidental  benefits  resulting  from 
proximity  to  them,  any  more  than  the  public  buildings  and  other 
property  of  the  state,  which  may,  under  peculiar  circumstances, 
be  more  beneficial  to  some  classes  of  the  people  than  to  others  ? 

The  additions  and  improvements  now  being  made  by  the  state 
to  her  Capitol  buildings,  rendering  the  city  of  Frankfort  more 
attractive,  and  furnishing  an  increased  assurance  of  the  continu- 
ance of  the  seat  of  government  in  it,  and  thus  operating  to  en- 
hance the  value  of  the  property  of  its  citizens,  is  no  doubt  of 
much  benefit  to  them;  but  surely  this  incidental  local  benefit 
could  constitute  no  sufficient  ground  for  imposing  on  them,  as  a 
local  community,  any  part  of  the  cost  of  these  public  buildings. 

Whether  or  not  the  legislature  may  constitutionally  provide  by 
general  taxation  for  the  improvement  of  the  Kentucky  river,  or 
any  other  navigable  river  of  the  state,  is  an  ulterior  question^-on 
which  we  have  not  intended  to  express  any  opinion  in  this  case ; 
nor  would  we  be  understood  as  deciding  that  the  advantages  of 
slack-water  navigation  to  a  local  community  may  not,  under  any 
circumstances,  be  such  as  to  make  them  proper  objects  for  mu- 
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nicipal  taxation,  especially  if  the  tax  be  imposed  by  the  vote  of 
the  people  to  be  taxed. 

It  has  been  argued,  notwithstanding  the  general  interest  of  the 
state  in  the  improvement  of  the  Kentucky  river,  that  the  pro- 
posed improvements  would  especially  promote  the  interests  of  the 
people  of  the  adjacent  counties  by  increasing  the  value  of  their 
lands,  and  furnishing  facilities  for  trade  and  lucrative  employ- 
ment ;  but  that  may  be  equally  true  with  reference  to  many  large 
manufacturing  establishments  owned  by  corporations  or  individ- 
aals,  which  incidentally  enhance  the  value  of  contiguous  property, 
and  afford  employment  for  some  persons  and  a  convenient  market 
for  others.  And  as  in  either  case  it  is  obvious  that  only  particu- 
lar classes  of  persons  in  a  community  can  be  materially  bene- 
fited, it  logically  results  that,  to  foster  either  enterprise  by  local 
taxation,  would  involve  the  appropriation  of  private  property  to 
public  use  without  just  compensation ;  or  what  is  worse,  taking 
the  property  of  one  class  of  the  people  and  giving  it  to  another. 

While  we  recognise  the  decisions  of  this  court,  to  which  we 
have  referred,  as  authoritatively  settling  the  questions  they  involve 
with  reference  to  railroads  as  objects  to  be  attained  by  the  aid  of 
monicipal  taxation,  we  do  not  feel  authorized  to  regard  them  as 
precedents  for  sustaining  by  that  means  any  general  system  of 
internal  improvement ;  and  if  the  question  of  power,  with  refer- 
ence to  railroad  corporations,  were  altogether  a  new  one,  we 
might,  upon  very  high  authority,  "entertain  great  doubts  and 
<«eriou8  hesitations  in  regard  to  the  practice  coming  appropriately 
within  the  range  of  municipal  powers  and  duties :''  Redfield  on 
Railways  535. 

There  is  yet  another  aspect  of  this  case,  which  presents  a  grave 
if  not  an  insurmountable  cause  of  objection  to  the  validity  of  the 
taxing  power  sought  to  be  enforced.  The  act  of  incorporation 
<loes  not  stop  with  providing  for  local  assessments  for  extending 
slack-water  navigation  along  the  borders  of  the  counties  to  be 
affected  by  building  the  additional  locks  and  dams  contemplated ; 
bat  it  goes  further,  and  operates  in  effect  to  impose  on  the  people 
of  those  counties  contributive  responsibility  to  the  state  for  an 
annual  rent  of  $2500  a  year,  for  the  public  works  already  con- 
structed and  in  operation  on  the  river,  for  a  term  of  fifty  years. 
If  it  should  be  conceded,  for  the  sake  of  argument,  that  the  tax 
can  be  upheld  on  the  ground  of  its  local  benefits  to  the  extent  of 
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the  proposed  additional  works,  it  is  difficult  to  discover  any  main- 
tainable ground  for  coercing  the  local  communities  concerned  to 
become  parties  to  this  legislative  contract  between  the  corpora- 
tion and  the  state.  To  admit  the  power  of  a  county  court  or 
other  municipal  authority,  with  or  without  legislative  sanction,  to 
assess  private  property  in  aid  of  any  scheme  or  enterprise,  insti- 
tuted by  a  private  corporation  or  any  individual,  not  the  subject 
of  peculiar  local  interest  to  the  people  to  be  burdened,  would 
involve  the  surrender  of  the  great  principles,  that  the  right  of 
property  is  before  and  higher  than  even  any  constitutional  sanc- 
tion, and  that  no  civil  government  is  entitled,  in  ordinary  cases, 
and  as  a  general  rule,  to  regulate  the  use  of  property  in  the  hands 
of  its  owners. 

If  the  facilities  for  navigating  the  Kentucky  river,  already 
provided  by  the  commonwealth  at  great  public  expense,  are  of 
local  benefit  to  the  people  of  Garrard  county,  we  do  not  see  how 
any  peculiar  local  interest  of  that  community  would  be  promoted 
by  transferring  the  management  of  the  public  works  from  the 
state  to  a  private  corporation.  Therefore,  considering  the  con- 
tract with  the  state  as  disconnected  from  the  additional  improve- 
ment of  the  navigation  of  the  river,  the  imposition  of  a  share  of 
its  responsibilities  and  risks  on  the  people  of  Garrard  county,  by 
compelling  them  to  take  stock  in  the  company,  could  not  be 
sustained. 

It  may  be  said,  however,  that,  although  the  County  Court  could 
not  bind  the  people  of  the  county  as  a  contracting  party  with  the 
state,  that  fact  did  not  vitiate  the  subscription  of  stock  for  the 
other  purposes  contemplated  by  the  act  of  incorporation.  But 
while  it  is  a  rule  of  law  that  if  a  statute  attempts  to  accomplish 
two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be  valid  as 
to  the  others ;  yet  if  its  purpose  is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole  must  fail, 
unless  sufficient  remains  to  effect  the  object  without  the  aid  of  the 
invalid  portion.  "  And  if  they  are  so  mutually  connected  with 
and  dependent  on  each  other,  as  conditions,  considerations,  or 
compensations  for  each  other,  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if  all  could  not  be  car- 
ried into  effect,  the  legislature  would  not  pass  the  residue  inde- 
pendently ;    then   if  some   parts   are  unconstitutional,    all    the 
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provisions  which  arc  thus  dependent,  conditional,  or  connected, 
must  fall  with  thorn  :'*  Cooloy's  Constitutional  Limitations  178. 

But  whatever  might  be  the  effect  of  the  contract  with  the  state, 
<»u  the  validity  of  the  subscription  of  stock  by  the  County  Court, 
we  arc  ?aii-fi<Ml,  for  the  other  reasons  already  sufficiently  irwli- 
lutcJ,  tliut  the  >u]».s('ription  was  unauthorized,  and  consequently 
tilt*  judt^iiicjit,  awar<l!ng  the  mandamus,  is  erroneous. 

Wlierefoio  the  judgment  is  reversed,  and  the  cause  remanded, 
w>h  directions  to  dismiss  the  motion. 

The  'oroc'oin:;  opinion  of  a  court  of  benefit.     City  improvements  have  been 

hi:;h  Rnthority  gcems  to  us  to  present  the  carried  on,  either  wholly  or  in  part,  upon 

points  upon  which  this  class  of  cases  this  ground.     This  question  is  lur(;cly 

'u  111  he  inailc  to  turn,  with  great  clear-  discussed,  in  a  very  careful  opinion,  by 

•  -  r.ti'l   niovt  un<i  nest  ion  able  fairness  Bigelow,  C.  J  ,  in  Dorynn  t.  Tfit>  (^ittf 
r !  truth.  of  Boston^  12  Allen   223,  and   the  doci- 

I.  ThAt  upon  principle  taxation  should     sions  somewhat   extensively  quoted  in 
'''■:  be  reported  to  in  aid  of  local  in-    the  opinion,  an  well  as  ii;  the  arguments 

*  r  "^ts,  upon  tiie   mcro  ground  of  inci-     of  counsel.     We  may  refer  to  Low* /I  v. 

.u   a...  .:  •  ..f,   un!c>s    the  interests  Oliver,  8  Allou  247;  Shite  y,  Ntv^  Or- 

'M.;vr>,    re  iiiirlor  the  control  of  the  leans  Nav,  Co.,  \\   Martin  (La.)   309  ; 

Mrrifiiliir  public  aurhority  impottingthe  Burnett  v.  Savramtnto.  12  Cal.  76,  and 

''•:rlen  or   tsix.     Thns    it   will   not  be  later  cases  in  the  same  state.     Sto  also 

ii.lowahle  for  towns  to  impose  taxes  i'or  K<in}>tuin  Levee  Co,  v.  Ilanlin,  27    Mo. 

'Lc  erwiiun  or  maintenance  of  county  495  ;  Nichols  v.  City  of  Bridy^jinrt,  23 

■aildinj;*!,  .«uch  as  court-houses  and  jails.  Conn.  189;   Thn  People  v.  The  Citn  <y 

nLhrti  rl.e    ground    that    snob    buildings  ^rooX:/yw,  4  N.  Y.  419  ;  Guilford  v.  The 

rt^afer  some   incidental  benefit  upon  the  Supervisors,  ^c,  13  N.  Y.  143  ;  Brt-wster 

irihabiiauts  of  the  town.     In  strictness  v.  The  City  of  Syracuse,  19  N.  Y.  116. 
the  authority  imposiu}^   the  tax  should         2.  Taxation  should  only  be  ro-sorted 

have  the  duty  of  erecting  and  maintain-  to  for  objects  or  purposes  which  are  of  a 

ingthe  objects  for  which  the  taxation  is  public  character,  and  where  the  invest- 

imposed.    For  instance  the  state  capitols,  ment  is  for  the  advancement  of  some 

ib«  expenses  of  the  legislature  and  of  object    exclusively    of    that    chai  ncier. 

the»tate  officers,  must  bo  borne  by  state  And  in  addition  to  this  the  principle  of 

taxation.    And  wc  are  not  aware  that  taxation    requires   that   the   imposition 

my  municipality  has  ever  successfully  should  be  made  rateably,  upon  all  the 

utetnpted  to  maintain  the  right  of  im-  property  and  persons,  within  the  range 

posing  taxea  upon  the  persons  or  pro-  of  the  operation  of  such  public  interest 

p«rty,  where  state  institutions  were  built  or  object.     We  do  not  claim  that  all 

or  maintained,  in  aid  of  such  institu-  this  is  indispensable,  always,  to  the  le^al 

U009,  upon   the   ground   of  incidental  validity  of  taxation.    The  tax  in  <;  power, 

^ewfit  thence  dcriyed.     And  the  same  like    all   other   goTcrnmental    powers, 

will  hold  true  in  regard  to  county  build-  must  be  allowed  a  wide  range  of  discre- 

>Qg9.    Bat  local  taxation  by  the  proper  tion,  in  carrying  its  functions  into  opc- 

aathority  has  always  been  held  allow-  ration.     But  such  powers  are  not  abso- 

able  upon  the  ground  of  special  local  lutely  without  limit.    There  must  be 
Vol.  XIX.— 1 1 
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•ome  limit  upon  the  legislature,  as  well  always  to  the   extent  of  their  shares, 

as  upon  all  other  depositaries  of  power,  and  sometimes  beyond  that.    The  lcg:is- 

And  it  seems  to  us  not  consistent  with  lature  may  always  make  the  members 

the   principles   of   free   government  to  of  a  corporation  responsible  for  its  future 

hold,  as  some  vcrv  able  and  sensible  undertakings. 

writers  seem  to  do,  that  there  is  no  limit  Something  not  entirely  dissimilar  to 
upon  legislative  authority  except  what  is  this  farming  out  of  public  works  to  pri- 
found  in* our  national  and  state  consti-  vatc  corporations  has  been  attempted  in 
tutions.  But  we  shall  refer  to  this  again.  England,  by  creating  a  species  of  quasi 
3.  The  great  question  involved  in  all  public  corporations,  of  a  grade  below 
these  cases  seems  to  be  how  far  and  in  that  of  municipalities,  to  have  charge  of 
what  mode  it  is  competent  for  the  public  *on»c  particular  public  interest.  Of  this 
authorities  to  sustain  or  encourage  objects  cl«88  are  the  Thames  Conservancy  and 
and  enterprises  of  an  essentially  private  *he  Mersey  Docks,  and  many  others, 
character,  by  means  of  public  taxation,  which  have  no  functions  beyond  the 
And  this  inquiry,  upon  principle,  seems  particular  objects  of  their  creation  ;  to 
to  us  to  be  the  great  question  in  the  build  an  embankment  along  the  shores 
principal  case ;  or  at  all  events,  it  is  the  of  the  Thames,  or  to  create  and  main- 
question  underlying  all  the  others.  The  tain  suitable  docks  for  the  harbor  of 
court,  after  suggesting  the  radical  diffi-  Liverpool.  Perhaps  such  public  cor- 
culty  in  the  question  and  the  direction  porations,  for  the  accomplishment  of 
they  might  feel  compelled  to  take,  upon  particular  public  objects,  are  less  objcc- 
the  general  subject,  if  the  question  were  tionable  than  allowing  the  municipali- 
rts  integra^  very  properly  conclude,  that  ties  to  become  members  of  private 
there  is  a  fatal  difficulty  in  the  present  business  corporations.  And  in  the  for- 
case  ;  and  this  is,  that  the  counties  sub-  mer  case  there  is  no  attempt  to  resort  to 
iected  to  the  imposition  by  way  of  sub-  anything  like  general  taxation,  as  there 
scription  to  the  capital  stock  of  a  private  is  where  the  counties  or  towns  arc  al- 
corporation,  are  beyond  this,  by  the  lowed  to  subscribe  for  the  stock  of  rail- 
same  legislative  provisions  made  or  at-  ways  and  canals  and  corporations  for 
tempted  to  be  made,  responsible  as  improving  the  navigation  of  large 
guarantors  of  the  faithful  performance  rivers. 

on  the  part  of  the  corporation  of  the  There  are  differences  of  opinion 
stipulations  of  the  lease,  as  to  rent,  among  able  jurists  and  learned  judge? 
This  seems  indeed  a  fatal  objection  to  {q  regard  to  there  being  any  limitation 
the  whole  provision  ;  but,  in  principle,  it  upon  the  power  of  the  legislature,  either 
is  not  essentially  different  from  making  state  or  national,  in  regard  to  taxation, 
the  counties  members  of  the  corporation,  except  what  is  found  in  express  terms  or 
by  compelling  them  to  subscribe  for  by  reasonable  implication,  in  the  letter 
shares,  through  the  action  of  the  county  of  the  constitution.  Many  of  the  decla- 
court.  And  if  they  may  thus  be  made  rations  from  the  bench  seem  to  carry 
to  assume  the  responsibility  of  members  the  implication,  that  there  is  no  such 
of  the  corporation,  it  seems  only  another  limitation  except  as  found  in  the  tennn 
step  in  the  same  direction,  to  compel  of  the  written  constitution  of  the  sute, 
them  to  stand  as  sureties  for  the  under-  or  nation,  as  the  case  may  be.  Of 
takings  of  the  corporation.  All  per-  course  this  is  not  intended  to  exclude 
sons  are  in  some  sense  responsible  for  those  limitations  which  result  from  the 
the  undertakings  of  all  private  corpora-  apportionment  between  the  state  and  na- 
tions of  which  they  become  members;  donal  governments  of  different  interests 
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and  sabject-iDfltters,  hs  forming  the  ba-  poses  ;  they  were  never  attempted  to  be 

$is  of  jarisdiction.     It  will  be  implied  Justified  upon  any  other  ground. 

in  all  such  general  statements,  that  the  But  upon  the  general  question  of  re- 

sabject-matter  is  of   national  or  state  strictiye  limitations  upon  the  power  of 

cognisance,  a9  the  case  may  be.    Bat  thelegislaturein  the  imposition  of  taxes, 

bejond  this  condition  it  seems  to  be  sup-  as  before  stated,  we  suppose  very  few 

po$ed  by  many,  that  the  legislature  is  will   really  attempt  to   maintain,  that 

absolotely  omnipotent,  in  the  matter  of  there  are  positively  none  except  such  as 

taxation,  unless  restricted  by  the  express  are  found  4n  the  written  constitutions, 

or  implied  provisions  of  the  constitu-  There  must,  of  course,  be  the  same  limi- 

tion :  GaoYEit,  J.,  in  Litchfield  v.  Fer-  tations  which  exist   in  regard  to  legis- 

wm,  41  N.  Y.  123  ;  Mabok,  J.,  in  Peo-  lation,  that  it  must  come  fairly  within 

pU^^.fT,  Lawrence,  Id.  137,  But  we  do  the  definition  of  the  term,  as  being  a 

not  suppose,  that  any  one  can  claim,  seri-  legislative  act  or  function.     Legislation 

ooslr,  that  the  power  of  taxation  is  abso-  does  not  embrace  judicial  decrees,  or 

lately  unlimited,  except  by  the  restraints  mere   despotic   orders   or  assessments, 

orthe  written  constitutions  ofthe  states  or  such   as   a    military    conqueror    might 

the  nation.    The  most  incomprehensible  make.     The  legislative  power  can  only 

exercise  of  the  taxing  power,  which  has  exercise  functions  coming  fairly  within 

erer  arisen  in  oar  country,  was  in  re-  the  import  of  laws.    8o  also  of  taxation  ; 

^n\  to  bounties,  and  other  expedients,  it  must  be  a  tax  and  not  a  mere  penalty 

reported  to  br  the  towns,  to  raise  their  or  extortion.     And  it  has  never  seemed 

qaota  of  soldiers  for  the  army  of  the  to  us,  that  those  general  constitutional 

United   States    daring    the    late   war.  provisions,  found  in  most  of  the  state 

There  are  decisions,  more  or  less,  in  al-  constitutions,   that    taxation    shall     be 

most  all  the  states,  npon  this  subject,  ** proportional  and  reasonable,"  Mass. 

and  all  in   the    same   direction,   with  Const,  pt.  2,  c.  1,2  1,  art.  4,  really  add 

occaMonal  dissenting  opinions  from  dif-  anything,  to  what  is  fairly  and  neccsRa- 

fereot  judges :  Stater.  Jackson ^  2  Vroom  rily  implied  by  the  most  obvious  import 

189,  Van  Dtkb,  J.,  dissenting  ;  Ahlr,  of  the  term  "  taxation."     It  might  be 

GUim,  52  Fenna.  St.  432  ;     Weister  v.  somewhat  difficult  to  raise  such  an  issue 

Hade,  Id.  474  ;  Woodward,  C.  J.,  and  upon  the  word  "  reasonable,"  as  would 

Thompsok,  J.,  dissenting;  Trustees  of  not  be  overriden  and  broken  down  by 

Caur.  Dillon,  16  Ohio'N.  S.  38  ;  and  the  necessary  discretion  of  the  legisla- 

we  might  refer  to  many  more  of  the  same  ture.  But  upon  the  word  *  *  proportional'  * 

class.    But  wo  do  not  regard  these  de-  there  is  less  difficulty.     This  provision 

ciMons  AS  affording  much  aid  in  deciding  must  imply,  that  all  persons  or  property 

other  cases.     They  were  affected,   to  taxed  shall  be  assessed  proportionally  ; 

large  extent,  by  a  stringent  necessity,  and   generally,   no  doubt,    it   implies, 

more  or  less   disqualifying  all  classes  that  all  persons  and  property,  within  the 

from  the  ability  to  weigh  the  questions  district  assessed,  shall  be  included  in  the 

with  that  degree  of  dispassionate  con-  assessment.    And  the  same  is  implied 

lideration,  so  indispensable  in  the  deter-  in  the  very  word  "  taxation."     It  could 

nination  of  grave  and  difficult  constita-  not  fairly  be  claimed,  that  an  arbitrary 

tional  questions ;  and  cannot  therefore  decree  of  the  legislature,  that  all  taxes 

fail,  in  the  end,  to  be  regarded  by  all,  as  should  be  assessed  upon  persons  of  the 

of  a  class  sui  generis,  and  not  authority  greatest  wealth,  or  the  highest  incomes, 

in  any  others.    But  these  all  went  upon  nntil  the  requisite  amount  were  raised, 

the  ground  of  being  for  municipal  par-  was  taxation.     It  would  be  no  more 
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taxation   than  the  ravages  of  the  pirate  And  we  suppose  there  is  no  more  doul?t 

or  the   highwayman.     For   they   often  or  difficulty  here,  than  in  regard  to  the 

pursue  their  vocation  under  some  method  matter   of  the   assessment  being  made 

and  with  some  show  of  mercy  and  for-  rateably.   It  is  clearly  not  competent  for 

bearance,  not  depriving  their  victims  of  the   legislature   to   impose  taxes  upou 

all   necessaries.     And   the   fact  of  all  particular    districts    for    general   pur- 

asscsvmcnts  beinj;  made  upon  those  most  poses,  as   that   some  particular  county 

able   to   Ix^ar  them,  or   that   the   plan  should  pay  all  the  expense  of  suppori- 

adoptcd  was  really  the  moiit  just  and  ing  the  courts  or  the  legislature.    This 

salutary,   all   things   considered,  would  has  been  too  often  decided  and  is  too  ob- 

not  niiiive  any  such   arbitrary  exaction  vious  to  require  the  citation  of  authority. 

to    bcccuue   taxation.     So   that  in  fact  Such   an   assessment   would  become  a 

taxation  and  proportional  taxation  are  mere    arbitrary    exaction,  and    would 

the  same  thing.     But  this  will  not  ex-  thereby  lose  its  character  of  taxation. 

elude  the  right  to  impose  the  burden  of  But   there   will   sometimes,   no  doubt, 

'creating  or  maintaining  such  improve-  arise  difficulties  in  determining  what  ob- 

ments  as  are  special  benefits  to  partieu-  jects  arc   local  and  what   not.    As  a 

lar  persons  or  estates  upon  the  persons  general  thing  all  objects  which  may  cx- 

or  property  benefited  in  the  ratio  of  the  ist  in   any  portion  of  the  state  as  joint 

benefit   conferred  :    Hammett  v.   Phila-  stock  corporations,  gas  companies,  wa- 

(Iclphia,  8  Am.  Law  Keg.  N.  S.  411  ;  ter  companies,  may  be  regarded  as  ot 

Emenj  v.    S(ui  Francisco   Gas   Co.,   28  general  public  interest.     The  same  niny 

Cal.   345;    Walsh  v.   Mathews,   29    Id.  bo   said    of    professional    pursuits    nn  I 

123;    Ilines  v.  Lfaventrorth,  3  Kansas  Other  business   functions.     And  wl:.n- 

186  ;  Hnwfll  v.  The  City  of  Buffalo,  37  ever  an  excise  or  duty  is  imposed  nf-m 

N.  Y.  267.     But  it  has  been  held  that  any  such  function  or  privilege,  it  nuiy  bo 

it  is  not  competent  to  enforce  any  por-  directed  to  be  paid  either  into  the  k"'^- 

tion  of  an  assessment  for  improvements  ral   treasury  or  that  of  the  particular 

upon  the  land  assofsod,  by  proceedings  local  jurisdiction  where  the  function  !•« 

against  the  person  of  the  owner  :   Taylor  exercised.     So  too  of  any  tax  rcqri red 

V.   Palmer,    31    Cal.    240 ;    two  judges  of  foreign   corporations  doing  hu-^iiic^? 

dissenting.  in  another  state  or  jurisdiction  :  Atior- 

We  might  pursue  this  inquiry  much  ney-General  v.  Bay  State  Alining  Co.,  99 

further,  but  we  trust  enough  has  been  Mass.  148. 

said  to  show  that  the  legislatures  in  the  Finally,  it  must  be  an  interest  of  a  pub- 
American  states  arc  only  invested  with  lie  character  to  justify  the  legislature  in 
such  functions  and  powers  as  arc  dis-  imposing  taxes  for  its  support.  Tliis 
tinctively  of  a  legislative  character;  and  seems  to  be  conceded,  in  terms,  on  all 
that  within  this  there  is  no  ju.st  ground  hands,  but  practically  evaded,  by  extcnd- 
for  attempting  to  embrace  arbitrary  ira-  ing  taxation  to  all  those  subjects  which 
positions,  under  the  name  of  taxation  ;  the  legislature  or  the  state  might  under* 
that  the  word  "  taxation,"  ex  vi  termini^  take  and  carry  forward  by  means,  either 
imports  only  snch  impositions  as  are  of  general  or  local  taxation.  Hence  it 
made  rateably  upon  all  persons  or  pro-  seems  to  be  supposed,  that  because  the 
perty,  or  both,  which  come  fairly  within  nation  assumes  to  subsidize  extended 
the  range  of  the  supposed  benefit  or  lines  of  railway,  through  uncultivated 
duty.  regions  of  the  public  domain,  by  appro- 

This  division  of  the  districts  of  taxation  priating  for  that  purpose  portions  of  the 

is  best  expressed  by  general  and  local,  territory,  which  is  only  what  any  pro- 
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pertr-owner  might  do  ;  or  because  the 
state  or  nation  may  confessedly  build 
BQ'I  maintain  railways  at  the  public  ex- 
I>eri>e,  therefore  it  is  equally  competent 
:o  sid  private  enterprises  of  that  charac- 
ter by  means  of  local  taxation.  If  that 
rule  were  to  be  pushed  to  its  logical  re- 
saltA  it  would  be  made  to  bring  a  very 
Urge  number  of  private  enterprises 
within  the  range  of  aid  from  public 
taxation.  If  the  thing  is  allowable  to 
iliat  extent,  it  might  be  made  to  em- 
brace aqueduct  companies  and  gaa  corn- 


pan  tcft  perhaps,  and  turnpike  companies 
and  plank-road  compaDics,  and  hotel 
cumpaniei),  and  many  other  interests, 
which  the  public  interest  might  justify 
creating  at  the  public  expense,  provided 
they  could  not  be  accomplished  in  any 
other  mode.  In  some  portions  of  the 
country  it  is  claimed  to  embrace  steam 
grain -mills  and  saw-mills  I  But  we  have 
already  said  more  than  we  intended. 
We  should  be  rejoiced  if  any  one  could 
point  us  to  any  safe  limit  of  taxation  in 
this  direction.  I.  F.  R. 


Court  of  Errors  and  Appeals  of  New  Jersey. 

THE  PATERSON  AND  NEWARK  RAILROAD  COMPANY  r. 

FREDERICK  STEVENS. 

The  state  is  the  absolute  owner  of  the  land  below  high-water  mark  under  all 
navigable  water  w^ithin  its  territorial  .limits,  and  such  land  can  be  granted  to  any 
one,  either  public  or  private,  without  making  compensation  to  the  owner  of  the 
shore. 

BjT  the  local  custom  of  the  state  the  shore  owner  can  reclaim  the  land  between 
high  and  low  water  marks,  but  such  privilege  is  a  mere  license  which  the  legisla- 
ture may  revoke  at  any  time  before  execution. 

The  rights  conferred  by  the  Wharf  Act,  are  also  revocable  before  execution  by 
the  land  owner. 

A  statute  giving  a  railroad  company  the  right  to  lay  their  road  along  a  river 
and  to  acquire  the  rights  of  the  shore  owners,  will  not  be  construed  to  give  by 
implication,  the  right  to  take  the  land  of  the  state  lying  below  the  high-water 
line. 

This  was  a  writ  of  error  to  the  Essex  Circuit.  The  suit  was 
in  case.  The  declaration  stated  that  the  plaintiff  (defendant  in 
error)  was  the  owner  in  possession  of  a  certain  tract  of  land  ad- 
joining the  Passaic  river,  and  that  said  river  was  a  public  navi- 
gable river  and  in  it  the  tide  ebbed  and  flowed.  That  the 
plaintiff  had  enjoyed  full  access  from  his  lands  to  the  river,  for 
the  purpose  of  washing,  bathing,  watering  his  cattle,  for  fishing 
and  navigating,  and  that  the  defendants  have  placed  obstructions 
along  the  entire  water  front  of  said  lands,  consisting  of  piles, 
timbers,  &c.,  whereby  the  access  to  the  water  was  cut  off. 

The  plea  admitted  doing  the  acts  charged,  and  justified  them, 
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by  virtue  of  the  legislative  authority  contained  in  the  charter  of 
the  defendants.  The  provision  relied  on  gave  defendants  power 
"  to  lay  out,  construct,  and  run  their  railroad  along  the  Passaic 
river,  from  the  village  of  Belleville  to  any  point  in  the  city  of 
Newark,  at  or  near  Governeur  street,  and  to  acquire  the  rights  of 
the  shore  owners  in  the  manner  prescribed  in  the  charter  of  said 
company  in  other  cases,  and  may  extend  said  road  over  said  river ; 
and  for  that  purpose  may  construct  and  maintain  a  bridge  from 
some  convenient  point  in  the  city  of  Newark,  at  or  near  Gover- 
neur street,  *  *  *  *  and  the  said  Paterson  and  Newark 
Railroad  Company  may  continue  said  railroad  at  the  distance  of 
not  less  than  one  hundred  and  fifty  feet  eastwardly  of  the  river 
road  or  highway,  and  connect  the  same  with  any  other  railroad 
or  railroads  on  the  east  side  of  said  river,  on  such  terms  as  may 
be  agreed  upon,  and  may  lay  out  and  construct  the  same,  passing 
under  or  over  the  Morris  and  Essex  Railroad,  by  a  suitable  bridge 
or  arched  passage-way."     *     *     *     * 

The  defendants  claimed  that  this  clause  gave  them  the  right  to 
lay  their  road  along  the  river  below  high -water  mark,  as  such 
lands  belonged  to  the  state. 

The  plaintiff  demurred  to  this  plea,  and  the  Circuit  Court  sus- 
tained the  demurrer. 

Parker  ^  Keashey^  for  plaintiff  in  error. 

Ahiel  ^  Frelinghuyaen,  for  defendants.  ^ 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. — The  principal  question  which  has  been  argued 
in  this  case  is  that  respecting  the  interest  of  the  state  in  the  lands 
lying  between  high  and  low  water  marks  in  tidal  rivers.  In  some 
of  its  aspects  this  subject  is  a  familiar  one  to  our  courts  ;  but  on 
this  occasion  the  point  is  for  the  first  time  distinctly  presented, 
whether  it  is  competent  for  the  legislature  to  grant  the  soil  under 
the  water  so  as  to  cut  off  the  riparian  owner  from  the  benefit  inci- 
dent to  his  property  from  its  contiguity  to  the  water. 

Notwithstanding  the  apparent  scepticism  of  counsel  upon  the 
subject,  I  am  constrained  to  think  that  some  of  the  matters  which 
were  handled  in  the  discussion  before  the  court  are  to  be  con- 
sidered as  at  rest.  In  my  opinion  it  is  entirely  indisputable  that 
the  proprietors  of  New  Jersey  did  not,  under  the  grant  from  the 
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Duke  of  York,  take  any  property  in  the  soil  of  navigable  rivera 
within  the  ebb  and  flow  of  the  tides.  This  was  the  very  point  of 
decision  in  Arnold  v.  Mundy,  1  Hal.  1 ;  Martin  v.  Waddelly  16 
Pet.  367 ;  and  RuMell  v.  Jersey  Co.,  16  How.  426. 

Second.  That  this  title  to  the  soil  under  navigable  water,  which 
the  common  law  of  England  placed  in  the  king,  was  transferred 
by  the  revolution  to  the  people  of  this  state.  The  cases  above 
cited  completely  establish  this  proposition. 

And  lastly,  in  the  case  of  Gaugh  v.  Bell,  2  Zab.  441,  it  was 
declared  that  the  owner  of  lands  along  the  shore  of  tide-waters 
could  extend  his  improvements  by  wharves,  and  filling  up  over 
the  shore  in  front  of  his  lands  to  low-water  mark,  unless  prevented 
by  the  state,  provided  he  did  it  so  as  not  to  interfere  injuriously 
with  navigation. 

Thus  far  I  regard  the  law  in  this  state  as  founded  on  adjudica- 
tions which  ought  not  to  be  questioned,  and  which  cannot  be  dis- 
turbed. Assuming  then,  as  I  do,  the  foregoing  propositions  as 
jJtated,  in  the  discussion  now  before  the  court,  the  point  of  inquiry 
is  narrowed  to  the  single  question  which  was  regarded  as  left 
open  in  the  case  last  cited,  viz. :  whether  the  owner  of  lands  on 
tide-water  has  such  a  right  to  the  use  of  the  water  that  the  state 
cannot  authorize  any  improvement  in  front  of  his  lands,  which 
will  destroy  or  abridge  that  right  without  compensation. 

In  the  discussion  of  this  topic,  I  will  consider  briefly,  first,  the 
rights,  so  called,  of  the  riparian  proprietor,  and  in  the  second 
place,  the  rights  of  the  state  over  the  sea  shore.  First  then,  with 
regard  to  the  rights  of  the  owner  of  the  upland.  In  tho  case  of 
Crimgh  V.  Bell  in  this  court,  I  observe  that  Mr.  Justice  Nbvius 
and  Mr.  Justice  Potts  put  their  opinion  on  the  ground  that  the 
riparian  owner,  at  common  law,  was  invested  with  certain  rights 
in  the  water  as  appurtenant  to  his  estate.  And  in  the  case  of 
Gould  V.  21ie  Hudson  River  Railroad  Company,  2  Seld.  544, 
Mr.  Justice  Edmonds,  in  a  dissenting  opinion,  expresses  a  similar 
Tiew.  I  have  not  found  that  any  other  judge  has  ever  based  a 
decision  on  such  a  ground.  The  theory  on  which  these  opinions 
are  founded  seems  to  me  the  result  of  misconception.  The  riparian 
proprietor  has  a  right,  says  Mr.  Justice  Potts,  "  though  his  strict 
iegal  title  is  bounded  by  the  high-water  line,  to  the  water  as 
appurtenant  to  the  upland,  a  right  of  towing  on  the  banks,  of  land- 
ing, lading  and  unlading,  a  right  of  way  to  the  shore,  a  right  to 
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draw  seines  upon  the  upland  and  of  erecting  fishing  huts,"  4c., 
has  the  right  of  fishery,  of  ferry,  and  every  other  which  is  properly 
appendant  to  the  owner  of  the  soil;,  and  he  holds  every  one  of 
them  by  as  sacred  a  tenure  as  he  holds  the  land  from  which  they 
emanate.     The  error  in  this  statement  arises  from  overlooking  the 
fact  that  some  of  the  rights  enumerated  belong  to  the  riparian 
proprietor  as  a  member  of  the  community,  and  that  others  of 
them  belong  to  him  in  his  character  of  owner  of  the  soil.    Not 
one  of  the  privileges  in  the  water  which  are  ascribed  to  him  ema- 
nate from  his  ownership  of  the  land.     In  common  with  every 
other  citizen,  he  can  fish  in  the  water,  and  pass  and  repass  to 
and  from  the  water  along  the  shore.     But  he  has  not  these  rights 
by  virtue  of  his  property ;  they  attach  to  him  as  an  individual, 
and  he  holds  them  in  common  with  other  citizens.    They  are  part 
rerum  communium.     Then  again,  it  is  true,  it  is  lawful  for  him 
to  land  on  the  bank,  and  to  dry  his  nets,  and  to  build  fishing 
huts  there.     But  the  right  to  do  these  things,  and  which  are  not 
privileges  in  the  water,  appertain  to  him  in  the  ordinary  way  as 
the  owner  of  the  land.     The  case  is  merely  this:  the  man  who 
owns   the   land   next   to   navigable  water  is  more   conveniently 
situated  for  the  enjoyment  of  the  public  easement  than  the  rest 
of  the  community.     But  a  mere  enumeration  of  the  advantages 
of  that  position  falls  far  short  of  showing  that  such  proprietor 
has  in  the  jm  publicum^  by  the  common  law,  more  or  higher 
rights  than  others.    It  will  be  observed  that  in  the  sentences  above 
quoted,  it  is  averred  that  the  rights  referred  to  emanate  from  the 
ownership  of  the  soil.    This  is  certainly  true  as  to  certain  of  them, 
such  as  the  right  to  erect  fishing  huts,  &c.,  but  with  respect  to  the 
usufruct  of  the  water  being  appendant  to  the  land  in  any  legal 
sense  whatever,  that  is  the  point  to  be  proved,  and  it  is  simply 
assumed.     The  question  is  one  of  mere  tradition,  precedent,  and 
ancient  authority.     When  and  by  whom  was  it  ever  claimed  from 
the  days  of  Bracton  to  the  present  time,  that  the  ownership  of 
the  upland  drew  to  it  any  right  in  the  seashore  or  in  a  peculiar 
use  of  the  water?     In  the  opinion  commented  on,  no  common-law 
authority  is  cited,  and  the  few  American  cases  referred  to  are  so 
manifestly  misapplied  that  it  is  not  necessary  to  subject  them  to 
criticism.     My  examination  has  been  so  thorough,  that  I  feel 
confidence  in  saying,  that  none  of  the  ancient  authorities  can  be 
found,  and  they,  of  necessity,  must  be  our  guides  in  this  inquiry, 
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which  give  countenance  to  the  notion  that  any  such  privileges  as 
those  claimed,  are  appurtenant  to  the  bank,  or  edge  of  navigable 
water.  Indeed,  so  far  has  the  bank  owner  been  from  making 
claim  to  any  peculiar  privileges  of  this  kind,  that  the  reverse  has 
occurred,  and  the  contested  question  has  been,  whether  his  land 
for  the  convenience  of  the  public,  was  not  subject  to  certain  servi- 
tudes; whether  such  land  might  not  be  crossed  in  going  to  and 
returning  from  the  water ;  whether  the  right  to  tow  boats  along 
the  bank,  or  to  land,  or  to  dry  nets  upon  it?  These  and  similar 
questions  have  been  mooted  in  the  courts,  some  of  which  remain 
unsolved  to  the  present  day,  while  others  have  been  decidiMl, 
though  not  without  hesitation  and  difficulty,  in  favor  of  the 
riparian  proprietor.  In  all  these  controversies,  extending  from 
ancient  through  modern  times,  I  do  not  find  that  it  was  ever  evoa 
suggested  that,  as  an  incident  to  his  estate,  the  owner  of  the 
terra  firma  along  the  line  of  tide-water,  was  possessed  of  any 
peculiar  privilege,  with  the  exception  of  those  of  alluvion  and 
derelictunij  which  are,  perhaps,  countervailed  by  the  loss  to  which 
be  is  subject  from  the  washing  away  of  his  land. 

That  this  is  the  true  position  of  the  landowner  at  the  common 
law,  will,  I  think,  more  clearly  appear,  when  I  come  to  set  forth 
the  rights  of  the  king  in  the  seashore,  to  which  subject  I  now 
proceed.  The  language  of  the  old  books  is  that  "the  sea  is  the 
king's  proper  inheritance,"  and  he  is  styled  "  the  Lord  of  the 
Great  Waste,"  "^am  aquce  quam  soli":  Coke  upon  Litt.  107, 
260  b ;  Colles  17 ;  2  Molloy  375.  And  this  was  property  sus- 
ceptible of  transference.  There  are  some  antique  instances  of 
grants  by  kings  of  England  of  certain  portions  of  land  under  the 
sea.  Lord  Hale  recites  several  transfers  of  this  description : 
Hale  de  Jure  Maris,  p.  14—28.  It  is  true  that  such  conveyances, 
at  least  in  modern  times,  did  not  pass  the  property  disencumbered 
of  the  public  rights  of  navigation  and  fishing;  but  still  it  is  clear 
that  the  tenure  of  the  soil  carried  with  it  certain  valuable  riglits. 
In  fact  it  appears  to  have  been  possessed  of  the  ordinary  incidents 
of  property  on  terra  firma.  It  could  be  put  to  any  use  not  incon- 
sistent with  the  public  easements  with  which  it  was  burthen ed. 
If  it  was  unlawfully  appropriated  or  interfered  with,  the  law 
afforded  it  protection.  There  are  cases  both  ancient  and  modern, 
showing  that  this  distHctus  maris — this  land  covered  with  water, 
was  a  property  susceptible  of  valuable  uses.     Thus  in  the  cele- 
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brated  case  of  The  Royal  Fishery  in  the  Banne^  Davies  Rep.  149, 
it  is  said,  "  The  city  of  London,  by  a  charter  from  the  king,  hath 
the  river  Thames  granted  to  them  ;  but  because  it  was  conceived 
that  the  soil  and  ground  of  the  river  did  not  pass  by  that  grant, 
they  purchased  another  charter  by  which  the  king  granted  to 
them  solum  et  fundum  of  the  said  river :  by  force  of  which  grant 
the  city  to  this  day  reserves  rents  of  those  who  fix  posts,  or  make 
wharves,  or  other  edifices  on  the  soil  of  said  river."  It  cannot 
fail  to  be  observed,  how  entirely  this  case  explodes  the  assump- 
tion that  the  riparian  proprietor  has  any  common-law  right  to 
extend  his  front,  either  by  filling  in  or  by  the  erection  of  a  wharf. 
Such  acts  would  have  been  trespasses  on  the  private  property  of 
the  sovereign.  The  modern  case  illustrative  of  the  same  subject, 
to  which  I  will  particularly  refer,  is  that  of  the  Attorney-General 
V.  Chambers^  4  De  Gex,  M.  &  Gordon  206.  This  was  an  informa- 
tion against  certain  owners  and  lessees  of  a  district  abutting  on 
the  seashore.  The  information  alleged  that  by  the  royal  prero- 
gative the  sea-shore  and  the  soil,  and  all  mines  and  minerals 
lying  under  the  sea,  and  all  profits  arising  therefrom,  belong  to 
her  majesty,  &c.  That  there  were  very  valuable  veins  or  strata 
of  coal  lying  under  that  part  of  said  district  which  was  contiguous 
to  the  seashore;  that  the  seashore  vested  in  her  majesty,  extended 
landwards  as  far  as  high-water  mark  in  ordinary  spring  tides,  or, 
at  all  events,  far  beyond  high-water  mark  at  neap  tides,  and  that 
the  defendants  had  encroached  upon  and  worked  valuable  mines 
under  the  shore.  The  general  right  of  the  queen  as  stated  was 
admitted,  the  only  question  which  was  put  in  controversy  being 
as  to  the  extent  of  such  right.  A  verdict  was  taken  by  consent 
for  the  crown,  and  the  court  decided  that  the  right  of  her  majesty 
to  the  seashore  landwards  is,  primd  faeie^  limited  by  the  line  of 
the  medium  high  tide  between  the  spring  and  neap  tides.  This 
decision  was  made  in  the  year  1854.  From  these  two  cases,  it 
seems  to  me  to  be  most  conspicuous,  that  the  ownership  of  the 
shore  under  the  sea  drew  to  it  all  the  usual  rights  of  property. 
It  could  be  leased  out  for  wharves  or  worked  as  a  coal  mine.  We 
are  also  to  bear  in  mind,  that  the  seashore  could  be  granted  in 
gro-s,  that  is,  without  being  parcel  of  the  upland  r  Hall  on  the 
rights  of  the  Crown,  &c.,  p.  19.  I  also  refer,  for  a  number  of 
examples  in  which  claims  of  the  crown  similar  to  the  foregoing 
have  been  successfully  enforced,  to  an  article  in  Vol.  VI.,  p.  99, 
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of  the  Law  Magazine  and  Law  Review.  From  the  essay  it 
appears  that  "  the  advisers  of  the  crown  for  the  last  quarter  of  a 
century  have  exercised  unusual  vigilance  respecting,  and  been 
most  active  in  realizing  the  royal  claims  to  the  foreshores.'' 
Among  other  suitable  instances,  the  following  one  is  thus  described : 
'^\n  earlier  case  was  one  of  an  information  for  intrusion  filed  in 
1833,  by  Sir  William  Home,  when  Attorney-General,  in  the  Court 
of  Exchequer  to  establish  the  right  of  the  crown  to  a  tract  of 
land  containing  about  two  hundred  and  seventy  acres,  formerly 
orerflowed  by  the  tide,  situate  near  the  city  of  Chester,  on  the 
^uth  bank  of  the  Dee,  a  tidal  navigable  river.  The  suit  terminated 
in  favor  of  the  crown,  and  the  land  was  subsequently  sold  by  the 
crown.*'  Nor  do  I  find  this  royal  right  anywhere  in  the  long  line 
of  adjudications  upon  the  subject,  called  in  question.  With  re- 
spect to  the  general  features  it  is  admitted  in  the  fullest  extent  in 
the  conspicuous  modern  cases :  Lord  Advocate  v.  Sinclair  of  Fo%8j 
L.  R.  1  Scotch  Appeals  174 ;  and  Gann  v.  The  Free  Fishers  of 
Whiistabley  11  House  of  Lords  Cases  192.  Indeed  I  think  it  is 
^afe  to  say  that  no  English  lawyer,  speaking  either  from  the 
l)ench  or  bar,  has  ever  asserted  that  the  owner  of  the  land 
along  the  shore  of  navigable  water  has  any  peculiar  right  by 
reason  of  such  property  to  use  of  the  water  or  of  the  shore.  And 
it  seems  entirely  incredible  to  suppose  that  such  a  right  as  this 
could  have  existed,  and  that  no  allusion  should  have  ever  been 
made  to  it.  It  is  obvious  that  many  of  the  controversies  which 
liave  been  before  the  courts  would  have  been  largely  affected  by 
the  existence  of  such  a  right.  Such  would  have  been  the  effect 
in  the  case  of  The  Duke  of  Buccleuch  v.  The  Metropolitan  Board 
of  WorkSy  the  report  of  which  has  done  hard  service  in  the  argu- 
ment on  the  present  occasion :  L.  R.  5  Exch.  221.  The  facts 
of  the  case  are  thus  stated :  The  Duke  of  Buccleuch,  the  plaintiff, 
had  a  certain  interest  under  a  lease  and  two  agreements  from  the 
crown  in  a  mansion  in  Parliament  street,  the  back  of  which  was 
parallel  to  and  bounded  by  the  river  Thames ;  and  the  Metro- 
politan Board  of  Works,  the  defendants,  had  constructed,  by 
force  of  an  Act  of  Parliament,  an  embankment  between  the  back 
of  the  plaintiff's  premises  and  the  river.  For  the  purpose  of  this 
construction  the  Board  of  Works  had  found  it  necessary  to 
remove  the  area  or  mass  of  water  which  formerly  used  to  run  at 
the  back  of  the  premises  between  high  and  low  water  marks,  and 
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also  to  take  away  a  causeway  or  jetty  running  from  the  foot  of 
some  stairs  on  the  plaintiff's  land  across  the  shore  to  low-water 
mark. 

It  will  be  observed  that  the  facts  of  this  case  were,  in  all 
essential  particulars,  the  same  as  those  embraced  in  the  one  now 
before  this  court,  with  the  exception  that  in  the  reported  case  the 
plaintiff  had  a  jetty  or  causeway  extending  from  his  land  to  low- 
water  mark.  The  act  under  which  the  defendants  had  erected 
their  embankment  required,  where  land  was  taken,  compensation 
to  be  made,  and  directed  that  in  estimating  the  purchase-money 
or  compensation  to  be  paid  by  the  promoters  "  regard  should  be 
had"  not  only  to  the  value  of  the  land  to  be  purchased,  but  also 
to  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands 
by  reason  of  the  severing  of  the  lands  taken  from  the  other  lands 
of  such  owner,  or  otherwise  injuriously  affecting  such  other  lands 
by  the  exercise  of  the  powers,  &c.  The  plaintiff's  claims  for  com- 
pensation were  two-fold :  first,  for  the  destruction  of  the  jetty  or 
landing  place ;  and,  second,  for  the  taking  away  of  the  water 
which  used  to  flow  along  the  river  side  of  the  premises.  The 
court  held  that  the  only  claims  the  plaintiff  was  entitled  to  were 
those  resulting  from  the  destruction  of  the  jetty  or  landing  place, 
but  that  the  general  damage  occasioned  by  the  interposition  of 
the  embankment  of  the  defendants  along  the  water  front  of  the 
premises,  were  claimed  absque  injuria.  This  was  regarded  as  a 
case  of  great  importance,  and  was  fully  argued  and  considered, 
and  yet  it  was  not  intimated,  either  by  counsel  or  any  of  the  par- 
ties, that  the  plaintiff,  as  riparian  proprietor,  had  any  right  the 
deprivation  of  which  was  a  legal  injury,  or  afforded  even  any  just 
ground  for  complaint.  In  the  whole  case  there  is  not  a  hint  of 
the  supposed  existence  of  such  a  right. 

From  these  authorities,  and  many  others  which  might  be  cited, 
it  appears  to  me  to  be  plain  that  by  the  rules  of  the  ancient  law 
the  owner  of  land  along  the  shore  was  entitled  to  no  right  as  an 
incident  of  such  ownership  except  the  contingent  ones  before  re- 
ferred to  of  alluvion  and  derelictum;  and  that,  on  the  other  hand, 
the  title  to  the  soil  under  tide-water  was  in  the  sovereign,  and  that 
such  title  was  attended  with  the  usual  concomitants  of  the  owner- 
ship of  realty.  And  it  consequently  followed,  from  other  results, 
that  in  order  to  enable  the  owner  of  the  upland  to  fill  in  or  wharf 
out  below  the  line  of  high  water  it  was  absolutely  necessary  to 
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adopt  some  principle  different  from  those  of  the  common  law.  And 
this,  as  I  understand,  was  the  foundation  on  which  the  majority  in 
this  court  placed  themselves  in  the  decision  of  the  case  of  Gough  v. 
BelL  That  final  decision  was  a  concurrence  in  the  view  exprtjs.^cd 
by  Chief  Justice  Grben  in  his  opinion  delivered  in  the  Pupronio 
Court,  and  that  view  was,  as  I  apprehend,  the  only  one  ysVwh 
could  invest  the  claim  of  the  landowner  to  extend  his  lands  hv 
artificial  means  below  the  line  of  high  water  with  the  faintest  sub- 
stance of  legality.  As  such  claim  could  not  rest  on  the  common 
law,  it  was  indisputable  to  invoke  and  sanction  a  custom  or  local 
usage  variant  from  the  common  law.  How  far  such  a  custom,  as 
a  mode  of  acquiring  a  title  to  real  estate,  has  been  made  to  har- 
monize with  legal  principles  it  is  not  necessary  to  inquire,  for,  as 
l-efore  remarked,  I  consider  the  existence  and  legality  of  such  a 
usage  to  be  res  adjudicata  in  this  state.  Admitting  its  legal  ex- 
istence, then,  the  inquiry  presses  as  to  its  eftcct  in  law.  It  confers 
a  right  by  the  legal  exercise  of  which,  the  bank  owner,  may  en- 
croach on  the  public  property  between  liigli  and  low  water  niarkf^. 
If  such  a  right  existed  by  force  of  the  connnon  law  as  an  incident 
of  property,  it  is  obvious  it  could  not  be  destroyed  or  substantially 
injured  by  the  legislative  power,  without  compensation.  The 
question  is  whether  this  customary  right  has  the  same  quality  and 
efficiency  as  though  it  appertained  to  the  land  by  force  of  the 
common  law.  A  consideration  of  this  branch  of  the  subject  has 
le<l  to  the  conviction  that  such  privilege  has  not  the  effect  sug- 
gested in  the  above  inquiry.  The  local  custom  in  question  was 
nothing  more  than  a  license  on  the  part  of  the  public  to  the  land- 
owner enabling  the  latter  to  fill  in  or  wharf  out  along  the  fore- 
shore between  high  and  low  water  marks,  and  which  license  when 
executed  became  irrevocable.  The  shore-owner  acquired  his 
indefeasible  right  by  the  acquiescence  of  the  public  in  the  per- 
formance of  the  act.  That  this  was  the  view  of  the  judges  whose 
opinions  prevailed  in  the  decision  of  Oough  v.  Bell^  is,  in  truth, 
clearly  manifest.  I  have  above  observed  that  the  true  doctrine 
with  respect  to  this  local  custom  is  embodied  in  the  opinion  read 
by  Chief  Justice  Green  in  the  Supreme  Court.  In  that  opinion 
this  clear  statement  with  respect  to  the  necessity  of  the  execution 
of  the  license  as  pre-requisite  to  the  acquisition  of  a  legal  right 
on  the  part  of  the  landowner,  is  to  be  found,  viz. :  "  In  New 
Jersey,  as  we  hare  seen,  the  title  of  the  state  extends  as  at  com- 
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mon  law  to  high-water  mark  as  it  actually  exists.  Where  these 
waters  have  receded  by  alluvion  or  by  the  labor  of  the  adjoining 
proprietor  the  title  of  the  land  does  not  extend  beyond  the  actual 
high-water  line.  That  every  encroachment  upon  the  shore  or  other 
part  of  the  public  domain  must  at  all  times  be  restricted  or  con- 
trolled by  the  legislature,  is  admitted.  That  any  erection  prejudi- 
cial to  the  common  rights  of  navigation  or  fishery  may  be  abated, 
is  not  denied.  But  in  the  absence  of  such  legislative  restriction, 
where  no  nuisance  is  created  the  riparian  proprietor  may  appro- 
priate the  shore  between  high  and  low  water  mark  to  his  own 
use."  This  language  is  too  clear  and  explicit  to  need  explana- 
tory comment.  That  the  local  customs  of  the  state  which  are 
recognised  and  enforced  by  the  court,  operated  as  a  simple  license 
to  the  riparian  owner  to  enlarge  his  possession  at  the  expense  of 
the  public  domain,  and  which  license  was  revocable  at  any  time 
before  execution,  is  the  clear  doctrine  of  the  adjudication  in  ques- 
tion. It  has  no  reach  beyond  this,  and  from  that  time'^to  the 
present  I  do  not  perceive  that  the  judiciary  of  this  state  have 
been  in  any  doubt  upon  this  subject,  and  whenever  the  doctrine 
has  been  referred  to,  the  question  has  been  treated  as  being  en- 
tirely at  rest.  In  the  year  1856,  in  the  case  of  The  Stxxte  v. 
Mayor  and  Common  Council  of  Jersey  City,  1  Dutch.  625,  cer- 
tain lands  lying  under  the  flow  of  the  tide  were  thrown  out  of  a 
tax  assessment  for  the  reason  that  the  title  to  rent  lands  was  in 
the  state,  and  Mr.  Justice  Elmer,  with  characteristic  directness 
of  expression,  defines  the  public  right  thus:  It  must  now  be 
accepted  as  the  established  law  in  New  Jersey  that  the  right  of 
the  owner  of  lands  bounding  on  a  navigable  river  extends  only  to 
the  actual  high-water  mark,  and  that  all  below  that  mark  belongs 
to  the  state.  The  inchoate  right,  if  such  it  may  be  called,  which 
the  proprietor  of  the  upland  has  either  with  or  without  a  license 
to  acquire  an  exclusive  right  to  the  property,  by  wharving  out  or 
otherwise  improving  the  same,  gives  him  no  property  in  the  land 
while  it  remains  under  the  water.  It  may  be  granted  by  the  State 
to  a  stranger  at  any  time  before  it  is  actually  reclaimed  and  an- 
nexed to  the  upland.  Such  is  unquestionably  the  common  law, 
and  I  am  aware  of  no  alteration  of  it  in  this  respect  in  New 
Jersey."  In  this  opinion  Chief  Justice  Green,  Justices  Oodbx 
and  Haines,  concurred. 

Again,  after  an  interval  of  several  years,  the  rule  was  treated 
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bj  the  same  court  as  established.  I  refer  to  the  case  of 
Stewart  v.  Fitch  ^  Boynton,  2  Vroom  18.  This  was  a  suit  by  a 
riparian  owner  for  the  use  of  certain  flats,  by  the  rafts  and  lum- 
ber of  the  defendants,  and  among  other  reasons  given  for  dissent 
to  the  legality  of  the  plaintiff's  claim,  the  court  said,  '^  but  it  also 
appears  that  the  flats  on  which  the  rafts  were  anchored  were  all 
below  high-water  mark,  and  at  high  tide  covered  to  the  depth  of 
two  feet,  and  that  no  part  had  been  in  any  wise  improved  or 
reclaimed,  and  that  consequently  the  title  to  them  was  not  in  the 
plaintiff,  but  in  the  state  of  New  Jersey."  From  these  cases  I 
think  it  evident  that  from  the  date  of  the  decision  of  Oough  v. 
Belt  up  to  the  time  of  the  present  controversy,  the  question 
i¥)w  under  consideration  has  not  been  considered  an  open  one  by 
the  courts  of  this  state.  And  such  too  appears  to  have  been  the 
legislative  and  public  understanding  of  the  effect  of  this  leading 
decision,  just  mentioned  at  the  time  that  it  was  rendered.  This 
I  think  is  manifest  from  other  provisions  of  the  Act  of  1851,  en- 
titled "  An  Act  to  authorize  the  owners  of  lands  upon  tide-waters 
to  build  wharves  in  front  of  the  same."  Nix.  Dig.  1025.  By  the 
first  section  of  the  act  it  is  declared,  "  That  it  shall  be  lawful  for 
the  owner  of  lands  situate  along  or  upon  tide-waters  to  build 
docks  or  wharves  upon  the  shore  in  front  of  his  lands,  and  in  any 
other  way  to  improve  the  same,  and  when  so  built  upon  or  im- 
proved to  appropriate  the  same  to  his  own  exclusive  use."  Thus 
we  find  in  this  provision,  and  in  similar  provisions,  in  many  other 
laws,  the  local  custom,  sanctioned  in  the  case  of  Q-ough  v.  JSeH, 
assuming  a  statutory  form  and  subjected  to  certain  general  re- 
strictions. The  right  of  the  bank-owner  was  dealt  with  by  the 
legislature  not  as  an  incident  of  property  already  vested,  but  as 
a  privilege  which  required  the  element  of  public  acquiescence  and 
the  performance  of  a  pre-requisite  on  the  side  of  the  proprietor 
to  be  converted  into  a  legal  right.  Nor  should  it  fail  to  be 
observed  that  even  if  we  were  to  admit  the  indefeasibility  of  this 
customary  right  of  the  shore-owner,  such  concession  could  not 
have  much  effect  in  securing  him  against  the  exercise  of  legisla- 
tive power.  By  force  of  such  a  doctrine  the  land  lying  between 
the  high  and  low  water  lines  could  not  be  taken  from  him  with- 
out compensation,  but  below  the  low-water  line  the  public  right 
and  contract  would  be  still  absolute.  But  I  have  said  such  con- 
cession cannot  be  made.     The  bank-owner  has  by  the  local  custom 
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of  the  state,  but  an  inchoate  right  before  the  reehimation  of  the 
land  below  the  water ;  nor  does  he  gain  anything  in  this  respect 
by  the  statute  just  referred  to.  That  act  did  not  add  anything 
to  the  efficiency  of  the  local  custom  as  a  mode  of  acquiring  title. 
It  left  that  right  as  it  found  it,  a  pure  license  revocable  before 
execution.  Such  acts  bearing;  the  form  of  legislative  licenses  are 
not  uncommon,  and  their  effect  has  been  clearly  defined.  It  has 
never  been  thought  that  the  privileges  conferred  by  thera  were 
vested  rights  in  the  sense  of  debarring  the  public  from  revoking 
them  at  pleasure. 

Two  cases  in  point,  which  have  arisen  in  Pennsylvania,  I  will 
refer  to  as  illustrative  of  the  principle.  By  a  statute  of  that  state 
all  persons  owning  lands  adjoining  navigable  streams  were  author- 
ized to  erect  dams  in  such  streams,  and  appropriate  the  water  to 
the  uses  of  their  mills.  In  the  cases  of  The  Susquehanna  Canal 
Company  v.  Wright^  9  Watts  &  Serg.  9,  and  The  New  York  J* 
Erie  llalhvaij  v.  Young^  33  Penna.  175,  it  was  declared  that  the 
rights  acquired  under  tlii:^  act  were  not  indefeasible,  but  were 
subor<iinate  to  tlic  rights  of  the  commonwealth.  This  result  wa;? 
justiGod  by  tlie  tlicory  that  such  licenses  took  their  privileges 
under  the  iiiipliud  condition  that  they  should  be  held  in  ?ubor<li)ia- 
tion  to  the  requirements  of  the  public.  These  decisions  go  to  the 
point  that  a  legislative  permission  to  appropriate  to  individual 
use  a  part  of  t\\Q  jus  publicum  does  not,  p^^r  se,  deprive  the  pul)- 
lic  of  a  ri^lit  to  resume  the  privilege  granted,  unless  it  appears 
that  it  was  the  intention  to  vest  such  privileges  irrevocably  in  the 
licensee.  The  wharf  act  in  this  state  clearly  leaves,  in  this  respect, 
nothiiig  in  doubt,  for  it  expressly  announces  that  after  the  ripa- 
rian proprietor  has,  in  point  of  fact,  erected  his  wharf  or  made 
any  other  improvement  below  the  high-water  line,  then,  and  not 
till  then,  the  land  so  appropriated  shall  become  his  own.  Prior  to 
this  event  he  has  no  rights  in  the  water  or  the  land  under  it  eithei 
by  tlie  statute  or  by  the  local  custom  which  are  not  subservient  tc 
the  k'dslative  will. 

o 

The  steps  which  I  lave  thus  far  taken  have  led  me  to  thi^ 
position :  that  all  navigable  waters  within  the  territorial  limits 
of  the  state  and  the  soil  under  such  waters,  belong  in  actual  pro- 
priety to  the  public ;  that  the  riparian  owner,  by  the  common  law , 
has  no  peculiar  rights  in  this  public  domain  as  incidents  of  his 
estates ;  and  that  the  privileges  he  possesses  by  the  local  custom 
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or  by  force  of  the  Wharf  Act,  to  acquire  such  rights,  can,  before 
possession  has  been  taken,  be  regulated  or  revoked  at  the  will 
of  the  legislature. 

The  result  is  that  there  is  no  legal  obstacle  to  a  grant  by  the 
legislature  to  the  defendants  of  that  part  of  the  property  of  the 
public  which  lies  in  front  of  the  lands  of  the  plaintiff,  and  which 
is  below  high-water  mark.  It  may  be  true  that  by  such  an  ap- 
propriation the  plaintiff  will  sustain  a  greater  inconyenience  than 
will  other  citizens  whose  land  does  not  run  along  this  river.  But 
the  injury  to  all  is  in  its  essence  and  character  the  same,  the  dif- 
ference being  only  in  degree.  All  persons  who  have  occasion  to 
approach  this  river  over  that  part  of  the  bank  occupied  by  the 
railroad  of  the  defendants  may,  perhaps,  experience  some  incon- 
venience from  the  interposition  of  such  works :  the  railroad  there- 
fore is  somewhat  of  an  impediment  to  the  public  rights  of  fishery 
and  navigation.  But  no  one,  it  is  presumed,  will  pretend  that 
such  impediment  is  on  that  account  illegal,  if  authorized  by  the 
legislative  authority.  Nor  can  the  plaintiff  complain  because  a 
difficult  access  to  the  water  is  a  greater  hardship  to  him,  owing  to 
the  easy  use  of  the  water  in  connection  with  his  property  in  its 
natural  condition,  than  it  is  to  those  who  live  at  a  distance  from  it. 
If  it  were  true  that  no  public  improvement  can  be  made  which, 
in  its  execution,  will  affect  the  property  of  one  citizen  more  inju- 
riously than  it  will  that  of  another,  many  of  the  greatest  works 
of  the  times  would  become  impossible.  No  railroad  or  canal 
can  be  constructed  which  will  not  greatly  benefit  the  lands  of 
some  persons,  and  injure,  almost  as  greatly,  those  of  others. 
Every  citizen  is  required,  at  times,  to  contribute  something,  by 
way  of  sacrifice,  to  the  public  good.  Such  partial  evil  is  the 
price  which  is  paid  for  the  advantages  incident  to  the  social  state. 
It  is  not  necessary  to  refer  extensively  to  authority  in  confirma- 
tion of  the  doctrine  that,  as  a  general  rule,  the  public  domain  is 
subject  altogether  to  the  control  of  the  legislature,  and  that  inci- 
dental damage  resulting  to  individuals  from  the  exercise  of  such 
control  gives  no  legal  claim  to  compensation.  The  principle  seems 
universally  conceded  that,  unless  in  certain  particulars  provided 
by  the  Federal  Constitution,  the  public  rights  in  navigable  rivers 
can,  to  any  extent,  be  modified  or  absolutely  destroyed  by  statute. 
By  force  of  the  constitution  of  this  state  private  property  cannot 
be  taken,  even  for  public  use,  without  just  compensation.     But 
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the  dominion  of  the  legislature  over  the  jura  puhlica  appears  to 
be  unlimited.  By  this  power  they  can  be  regulated,  abridged,  or 
vacated.  We  have  seen  that,  by  the  common  law,  the  kipg  was 
the  proprietor  of  the  soil  under  the  navigable  water,  and  this 
being  regarded  as  a  private  emolument  of  the  crown  was  suscep- 
tible of  transfer  to  a  subject.  But  such  transfer  did  not  divest 
or  diminish,  at  least  after  Magna  Carta,  the  public  rights  in  the 
water;  and,  consequently,  the  grantee  of  the  crown  held  the 
property  in  subjection  to  the  common  privilege  of  fishery  and 
navigation.  The  consequence  was  that  the  king  could  not  de- 
prive the  subjects  of  the  realm  of  these  general  rights.  This  was 
a  power  that  resided  in  Parliament,  and  not  in  the  monarch.  But 
that  such  a  parliamentary  power  existed,  appears  never  to  have 
been  questioned  by  any  English  authority,  nor  do  I  perceive  that 
its  exercise  was  ever  regarded  as  a  legal  wrong,  or  even  as  an  un- 
usual hardship  to  the  owner  of  the  land  along  the  shore.  In  the 
year  1780  this  authority  of  Parliament  to  put  to  use  the  land 
under  tide-water,  thus  intercepting  the  landowner,  was  fully  recog- 
nised by  Lord  Mansfield.  The  case  referred  to  is  that  of  The 
King  v.  Smithy  Douglass  441.  The  city  of  London,  under  an 
act  in  the  time  of  George  the  Third,  had  erected  piles  in  the  bed 
of  the  Thames,  near  Richmond,  within  high-water  mark,  about 
the  distance  of  29  feet  from  the  shore,  for  the  purpose  of  making 
a  towing-path  for  horses  adjoining  and  contiguous  to  a  wharf  in 
the  possession  and  the  property  of  the  defendants  or  of  those 
under  whom  they  claimed.  The  defendants  cut  down  one  of  these 
piles  which  was  proved  to  have  been  erected  between  the  high  and 
low  water  marks  opposite  to  the  said  wharf.  For  this  act  an 
indictment  was  found  and  the  defendants  were  convicted.  The 
case  came  before  the  court  on  a  motion  to  arrest  judgment.  In 
the  argument  of  the  case  none  of  the  distinguished  counsel  em- 
ployed for  the  defence  questioned  the  right  of  Parliament  to 
appropriate  the  land  in  question  in  the  manner  specified,  if  the 
wharves,  at  the  point  in  question,  were  within  the  reach  of  the  tide, 
the  entire  predication  being  that  such  was  not  the  fact.  The  con- 
viction was  sustained.  I  think  the  power  of  Parliament  in  affairs 
of  this  character  is  not  to  be  denied.  Nor  was  this  one  of  those 
severe  prerogatives  which  existed  only  in  consequence  of  tlie 
theoretic  omnipotence  of  the  legislative  branch  of  the  British 
government.     Whatever  the  theory,  we  know  what  the  practice 
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been,  and  it  is  scarcely  too  much  to  say  that,  since  the  days 
of  the  revolution,  no  instance  can  be  found  of  any  Englishmen 
being  deprived  of  any  right  of  property  by  Act  of  Parliament.  A 
statute  putting  to  use  the  land  under  tide-water  was  regarded  as 
legitimate,  not  because  the  power  of  Parliament  was  unlimited, 
but  because  the  control  over  the  public  domain  was  unlimited. 
And  in  fact  the  absence  of  a  power  to  control  and  put  to  use 
the  public  interests  in  the  navigable  waters  would  be  an  imper- 
fection in  the  civil  polity  of  any  people.  I  do  not  find  that  it 
has  ever  been  supposed  that  such  a  power  did  not  exist  in  any  of 
the  American  states.  By  a  statute  of  the  state  of  Delaware  a 
citizen  was  authorized,  for  the  purpose  of  improving  his  lands,  to 
close  the  mouth  of  a  navigable  creek,  and  such  statute  was  pro- 
nounced to  be  constitutional,  and  the  act  done  under  it,  legal,  by 
the  Supreme  Court  of  the  United  States.  Wilson  v.  Black  Bird 
Creekj  2  Pet.  245.  In  Glover  v.  Powell,  2  Stock.  211,  a  similar  law 
was  enforced,  and  in  the  case  of  The  Mayor  of  Georgetown  v.  Tlie 
Alexandria  Canal  Co,,  12  Pet.  91,  it  was  held  competent  for 
Congress,  acting  as  the  local  legislature,  to  authorize  the  erection 
•>f  the  canal  in  question,  although  the  same  was  admitted  to  be 
injurious  to  the  interests  of  the  riparian  owners.  This  same  doc- 
trine was  enforced  in  the  case  of  Gould  v.  Hudson  Railroad  Co,, 
12  Barb.  616,  2  Seld.  522,  on  a  scale  of  the  greatest  magnitude, 
the  road  of  the  defendants  being  located  along  the  Hudson,  and 
intervening  for  many  miles  between  the  water  and  the  land  of 
the  bank-owners.  See  a  collection  of  cases  to  the  same  effect  in 
Angell  on  Tide-waters  92-108.  It  is  upon  this  principle  that 
ffater  in  large  quantities  is  taken  from  our  rivers  to  feed  our  canals, 
and  that  dams  are  placed  to  the  destruction  of  navigation  in  our 
rirers  for  the  use  of  manufactories.  Our  state  affords  many 
instances  of  a  display  of  this  power  in  this  form.  With  regard 
to  the  hardships  oftentimes  incident  to  the  exercise  of  such  a 
power  the  courts  can  have  no  concern,  such  considerations  address 
themselv^  exclusively  to  the  law-makers.  It  is  the  office  of  the 
court  to  declare  if  the  law  leads  to  such  result  that  the  legisla- 
lature  has  the  authority  to  regulate  or  destroy,  at  pleasure  and 
for  the  common  welfare,  the  public  rights  in  navigable  rivers,  and 
that  if  individuals  are,  in  consequence  thereof,  incidentally  injured, 
such  loss  is  damnum  casque  injuria.  If  compensation  be  made 
for  Buch  damage  it  is  on  the  part  of  the  state  a  mere  gratuity, 
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for  neither  the  riparian  proprietor  nor  any  other  citizen  whose 
property  has  been  impaired  can  claim  such  redress  as  a  matter 
of  legal  right.  In  all  such  cases  the  appeal  must  be  to  the  sense 
of  justice  of  the  legislature. 

The  result  being  that  the  legislature  can  authorize  the  laying 
of  this  road  in  front  of  the  land  of  the  plaintiff,  without  compen- 
sation, the  next  question  is,  has  such  a  privilege  been  conferred 
on  the  defendants.  The  claim  is  that  the  legislature  has  granted 
to  these  defendants  the  use  of  a  part  of  the  public  domain.  The 
state  is  never  presumed  to  have  parted  with  any  part  of  its  pro- 
perty in  the  absence  of  conclusive  proof  of  an  intention  to  do  so. 
Such  proof  must  exist  either  in  express  terms  or  in  necessary 
implications.  I  shall  not  cite  authorities  to  sustain  so  familiar  a 
proposition.  With  respect  to  this  statute  now  drawn  in  question, 
and  by  the  supposed  force  of  which  the  defendants  have  erected 
their  works,  I  fully  concur  in  the  view  expressed  by  Mr.  Justice 
Depub,  in  the  opinion  read  by  him  in  the  Circuit  Court.  I 
think  there  are  no  terms  used  in  this  statute  which,  fairly  inter- 
preted, imply  an  intention  to  confer  on  the  defendants  the  privi- 
lege asserted,  nor  does  such  privilege  necessarily  result  from  the 
general  powers  conferred.  This  plea,  therefore,  presents  no  bar 
to  the  action  of  the  plaintiff. 

With  respect  to  the  question  raised  in  the  argument  touching 
the  sufficiency  of  the  facts  stated  in  the  plaintiff's  declaration  to 
sustain  his  suit,  I  will  merely  say  that  it  seems  to  me  that  a  legal 
cause  of  action  is  shown.  The  substantial  allegation  is  that  in 
consequence  of  the  works  of  the  defendants  he  is  prevented  from 
passing  from  his  land  to  the  river  Passaic,  which  at  present  is  a 
public  highway.  Now  it  is  true,  that  as  the  defendants  have  put 
these  obstructions  in  this  river  without  authority  of  law,  such 
obstructions  are  a  public  nuisance.  But  I  think  it  is  a  nuisance 
which,  according  to  the  allegations  on  the  record,  inflicts  a  peculiar 
damage  on  the  plaintiff,  and  if  that  be  so  it  is  admitted  this  action 
is  well  brought.  The  plaintiff,  until  the  state  interferes  and 
deprives  him  of  the  privilege,  has  the  right  to  pass  directly  from 
his  property  on  to  the  shore  of  this  navigable  river.  He  has  been 
deprived  of  the  right  by  the  tort  of  the  defendants,  and  this  is  a 
damage  which  apparently  is  individual  and  peculiar  to  himself* 
If  a  ditch  should  be  dug  in  a  public  highway  in  front  of  the  door  of 
a  dwelling-house,  so  as  to  cut  off  access  to  and  from  such  house, 


BEAN  V.  BROOKMIRE.  181 

no  oDe  would  doubt  that  the  occupier  of  such  house  sustained  a 
greater  inconvenience  from  the  public  nuisance  than  the  body  of 
the  community.  The  character  of  the  present  tort  as  it  respects 
the  plaintiff  is  precisely  of  this  nature.  I  think  the  facts  stated 
supported  the  action. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


United  States  Circuit  Caurtj  District  of  Missouri. 

¥.  C.  BEAN,  AssiQNBX  or  Gharlks  S.  Kintzing,  Bankrupt,  v.  JAMES  H. 
BROOKMIRE  and  THOMAS  RANKIN,  Jr. 

Money  paid  bj  a  debtor  to  his  creditor  more  than  four  months  before  the  com- 
menoement  of  proceedings  in  bankruptcy  by  or  against  such  debtor,  cannot  be 
recoTered  back  from  such  creditor  by  the  assignee  of  the  bankrapt|  although  the 
creditor  knew  that  such  payment  was  made  to  him  by  way  of  preference,  and  that 
the  debtor  was  insoWent  at  the  time  of  making  such  payment  and  that  the  same 
vu  made  in  contemplation  of  insolvency  or  bankruptcy. 

The  two  clauses  of  the  35th  section  of  the  Bankrupt  Law  differ  in  this,  that  the 
first  dause  is  limited  to  a  creditor  or  a  person  having  a  claim  against  the  bank- 
nipt,  or  who  is  under  liability  for  him,  and  who  receives  money  or  property  by 
war  of  preference  ;  and  the  second  clause  applies  to  (he  purchase  of  property  of 
the  bankrupt  by  any  person  who  has  no  claim  against  him  and  is  under  no  liability 
for  him. 

The  word  "payment"  in  the  first  part  of  the  second  clause  of  this  section  is 
ued  either  inadvertently  or  in  a  loose  sense  with  respect  to  some  of  the  acts  men- 
tioned in  this  clause,  but  is  intentionally  omitted  from  the  list  of  transactions 
vhich  are  declared  void  under  this  clause  of  the  section. 

The  35th  and  d9th  sections  of  the  Bankrupt  Act  are  not  in  conflict  with  respect 
to  this  question.  The  latter  section  enumerates  the  various  acts  which  subject  a 
person  to  involuntary  bankruptcy,  and  that  is  the  main  purpose  of  the  section,  and 
the  fact  that  a  preference,  given  by  a  debtor  to  a  creditor  within  six  months  next 
before  the  filing  of  the  petition  against  him  in  contravention  of  the  terms  of  this 
section,  is  denounced  as  an  act  of  bankruptcy ;  and  that  the  money  so  paid  may 
be  recovered  back  by  the  assignee,  is  not  inconsistent  with  the  limitation  of  the 
right  in  the  35th  section  to  cases  occurring  within  six  and  four  months  of  the  com- 
meocement  of  bankruptcy  proceedings. 

The  35th  and  39th  sections  having  set  up  a  rule  at  variance  with  the  common 
Uw  sad  with  the  statutes  of  most  of  the  states,  by  which  certain  payments  and 
tnosfers  of  property  are  declared  void,  very  properly  limit  and  define  the  circum- 
stances within  which  this  new  rule  should  operate. 

This  was  a  writ  of  error  to  the  District  Court  for  the  Eastern 
District  of  Missouri. 

The  plaintiff  in  error  brought  his  suit  to  recover,  as  assignee 
of  the  bankrupt,  the  sum  of  $1436  paid  to  the  defendants  within 
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six  months,  but  not  within  four  months  before  the  filing  of  the 
petition  under  which  the  bankruptcy  was  established.  The  decla- 
ration contained  two  counts,  intended  to  cover  the  two  clauses  of 
the  thirty-fifth  section  of  the  bankrupt  law,  in  one  of  which  the 
transaction  was  described  as  a  payment  in  liquidation  of  an  exist- 
ing debt,  and  in  the  other  it  was  alleged  to  have  been  made  to 
defendants  as  creditors  of  the  bankrupt  with  intent  to  give  a 
preference.  In  both  counts  the  insolvency  of  the  bankrupt  at  the 
time  of  the  transaction  was  alleged,  and  also  knowledge  or  notice 
of  said  fact  on  the  part  of  defendants,  and  that  it  was  within  six 
months  of  the  filing  of  the  petition  in  bankruptcy. 

Demurrers  were  filed  to  both  counts  by  defendants,  which  were 
sustained  by  the  District  Court,  and  this  ruling  was  the  error 
assigned. 

E,  T,  Allen  J  for  plaintiff. 

Cr.  M,  Stewart^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

S.  F.  Miller,  Circuit  Judge. — The  determination  of  the  ques- 
tion here  presented  necessarily  involves  a  construction  of  section 
85  of  the  bankrupt  law,  or  rather  the  two  first  clauses,  which  arc 
in  the  following  words  : 

"  And  be  it  further  enacted.  That  if  any  person,  being  insol- 
vent, or  in  contemplation  of  insolvency,  within  four  months  before 
the  filing  of  the  petition  by  or  against  him,  with  a  view  to  give 
a  preference  to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of  his  pro- 
perty to  be  attached,  sequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer,  or  conveyance,  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely  or 
conditionally — the  person  receiving  such  payment,  pledge,  assign- 
ment, transfer,  or  conveyance,  or  to  be  benefited  thereby,  or  by 
such  attachment,  having  reasonable  cause  to  believe  such  person 
is  insolvent,  and  that  such  attachment,  payment,  pledge,  assign- 
ment, or  conveyance  is  made  in  fraud  of  the  provisions  of  this 
act — the  same  shall  be  void,  and  the  assignee  may  recover  the 
property,  or  the  value  of  it,  from  the  person  so  receiving  it,  or  so 
to  be  benefited. 

"  And  if  any  person  being  insolvent,  or  in  contemplation  of 
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insolvency  or  bankruptcy,  within  six  months  before  the  filing  of 
the  petition  by  or  against  him,  makes  any  payment,  sale,  assign- 
ment, transfer,  conveyance,  or  any  disposition  of  any  part  of  his 
property  to  any  person  who  then  had  reasonable  cause  to  believe 
him  to  be  insolvent,  or  to  be  acting  in  contemplation  of  insolvency, 
and  such  payment,  sale,  assignment,  transfer,  or  other  conveyance 
is  made  with  a  view  to  prevent  his  property  from  coming  to  his 
assignee  in  bankruptcy,  or  to  prevent  the  same  from  being  dis- 
tributed under  this  act,  or  to  defeat  the  object  of,  or  in  any 
way  impair,  hinder,  impede,  or  delay  the  operation  and  effect  of, 
or  to  evade  any  of  the  provisions  of  this  act,  the  sale,  assignment, 
transfer,  or  conveyance  shall  be  void,  and  the  assignee  may  recover 
the  property  or  the  value  thereof,  as  assets  of  the  bankrupt.  And 
if  such  sale,  assignment,  transfer,  or  conveyance  is  not  made  in 
the  usual  and  ordinary  course  of  business  of  the  debtor,  the  fact 
shall  he  primd  facie  evidence  of  fraud." 

And  we  commence  the  examination  into  the  true  meaning  of  the 
section  in  its  application  to  the  question  before  us  by  affirming 
what  I  am  told  was  held  in  this  same  court  at  the  last  term, 
namely  :  that  the  two  clauses  differ  mainly  in  their  application  to 
two  different  classes  of  recipients  of  the  bankrupt's  property  or 
means.  That  is  to  say,  that  the  first  clause  is  limited  to  a  creditor, 
or  person  having  a  claim  against  the  bankrupt,  or  who  is  under 
any  liability  for  him,  and  who  receives  the  money  or  property  by 
way  of  preference ;  and  the  second  clause  applies  to  the  purchase 
of  property  of  the  bankrupt  by  any  person  who  has  no  claim 
against  him,  and  is  under  no  liability  for  him.  That  the  first 
clause  is  confined  to  persons  of  that  character  named,  cannot  well 
be  doubted,  since  the  acts  therein  mentioned  are  acts  done  with 
persons  of  that  character,  and  must  be  done  with  a  view  to  giving 
such  a  person  a  preference  over  others  of  the  same  class.  That  the 
second  clause  has  reference  to  another  class  of  persons  and  is 
governed  by  other  rules  seems  to  be  strongly  sustained  by  these 
considerations.  1.  The  sale  or  other  transfer  of  property  men- 
tioned in  it  need  not  be  in  preference  of  a  creditor  or  person 
liable  for  the  bankrupt,  to  render  it  void.  2.  It  need  not  be 
made  to  a  person  of  that  character.  3.  In  the  first  clause  the 
transfer  may  still  be  valid,  although  within  all  other  conditions 
of  the  clause,  if  made  more  than  four  months  before  the  filing 
of  a  petition  in  bankruptcy,  while  the  transfer  described  in  the 
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second  clause  requires  that  it  shall  have  been  made  more  than  iix 
months  before  the  filing  of  the  petition  to  have  the  same  effect. 

These  are  sufficient  reasons  to  justify  our  conviction  that  the 
two  clauses  apply  to  transfers  to  two  different  classes  of  persons 
dealing  with  the  bankrupt. 

^  It  is  objected  to  this  view  that  in  the  second  clause  ^^ payment'' 
is  one  of  the  acts  described,  as  well  as  in  the  first,  and  that  the 
word  necessarily  implies  a  transaction  between  debtor  and 
creditor. 

The  force  of  this  objection  is  fully  met  by  the  language  of  that 
part  of  the  section  which  makes  void  the  acts  against  which  it  is 
directed,  and  which  while  declaring  that  such  ^^  sale,  assignment, 
transfer,  or  conveyance  shall  be  void,  and  the  assignee  may 
recover  the  property,  or  the  value  thereof,"  omits  to  make  any 
such  provision  as  to  ^' payment^''  while  in  the  invalidating  lan- 
guage of  the  first  clause  that  is  the  first  word  used. 

The  word  payment  may  have  been  used  in  the  second  clause 
inadvertently,  or  in  a  loose  sense,  to  include  some  consideration 
advanced  by  the  insolvent  in  some  one  of  the  transactions  other- 
wise forbidden,  but,  however  it  came  to  bo  used,  it  is  quite  cer- 
tain that  it  is  intentionally  omitted  when  the  transactions  are  men- 
tioned which  are  declared  to  be  void. 

The  payment  described  in  both  counts  of  this  declaration  is  not 
one  covered  by  the  second  clause  of  the  section.  It  is  a  payment 
of  money  to  a  creditor  on  account  of  an  existing  debt,  and  is  a 
preference  within  the  meaning  of  the  law.  It  is  clearly  one  of 
the  transactions  described  in,  and  forbidden  by  the  first  clause, 
and  therefore  not  included  within  the  second.  We  need  there- 
fore inquire  no  further  concerning  the  relation  to  the  latter. 

In  regard  to  the  first  clause,  both  counts  would  be  good  under 
that  if  they  contained  the  averment  that  the  transactions  described 
took  place  within  four  months  before  the  filing  of  the  petition  in 
bankruptcy.  But,  this  allegation  cannot  be  truthfully  made,  and 
the  principal  question  in  this  case  is,  whether  this  is  necessary  to 
make  the  count  good. 

The  language  of  the  section  is,  that  "  if  any  person  being  in- 
solvent, or  in  contemplation  of  insolvency,  within  four  months  of 
the  filing  of  the  petition  by  or  against  him,  with  a  view  to  give 
the  creditor  a  preference,"  do  any  of  the  acts  therein  mentioned, 
the  act  shall  be  void,  and  the  assignee  may  recover  the  property 
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from  the  person  receiving  it,  if  such  person  had  reasonable  cause 
to  believe  the  party  insolvent.  It  is  very  certain  that  the  act 
described  is  not  made  void  by  this  clause,  or  by  any  clause  in  this 
section,  unless  it  was  done  within  four  months  of  the  filing  of  a 
petition  by  or  against  the  bankrupt,  and  it  is  as  strong  an  instance 
as  can  well  grow  out  of  a  negative  pregnant,  that  no  such  act  is 
Toid  for  any  of  the  causes  thete  mentioned,  that  was  not  done 
vitiiin  the  four  months. 

In  opposition  to  this  view  of  the  subject,  it  is  earnestly  con- 
tended that  one  of  the  clauses  of  the  thirty-ninth  section  of  the 
act  describes  pretty  nearly  in  the  same  language  the  acts  men- 
tioned in  the  thirty-fifth  section,  and  concludes  that  section  with 
the  declaration  that  if  the  person  doing  such  acts,  shall  be 
declared  bankrupt,  the  assignee  may  recover  the  property  trans- 
ferred, contrary  to  the  provisions  of  the  statute,  making  no  restric- 
tion as  to  time.  And  that  the  two  sections  can  only  be  recon- 
ciled in  this  regard  by  holding  that  the  special  provisions  of 
section  thirty-five  are  to  be  taken  as  a  rule  of  evidence  not 
imperative  but  primd  facie,  that  the  transaction  was  fraudulent 
if  within  the  period  therein  mentioned. 

Having  thus  stated  the  opposite  opinions  of  this  thirty-fifth 
section,  maintained  by  counsel,  I  do  not  know  that  I  can  do 
better  than  to  state  my  own  views  of  the  policy  which  governed 
Congress  in  its  adoption. 

The  acts  mentioned  in  the  sections  are  not  such  as  were  for- 
bidden by  the  common  law,  or  generally  by  the  statutes  of  the 
states.  Nor  are  they  acts  which  in  their  essential  nature  are 
immoral  or  dishonest.  For  a  man  who  is  insolvent,  or  approach- 
ing insolvency,  to  pay  a  just  debt  is  not  morally  wrong,  nor  was 
it  forbidden  by  any  law  in  this  country  previous  to  the  bankrupt 
act.  And  though  a  preference  of  creditors  by  transfer  or  assign- 
ment of  property  by  an  insolvent  may  sometimes  be  unjust  to  the 
other  creditors,  it  was  not  forbidden  by  many  of  the  states. 

It  Ls  very  certain  that  such  a  preference  may  consist  with  the 
highest  obligations  of  morality,  and  under  circumstances  which 
any  one  can  imagine,  it  may  be  the  dictate  of  the  purest  justice 
in  reference  to  all  concerned.  The  careful  and  diligent  framers 
of  the  bankrupt  act  were  fully  aware  of  all  that  has  just  been 
said.  But  they  were  about  to  frame  a  system  of  law,  one  main 
feature  of  which  was  to  provide  for  the  distribution  of  the  pro- 
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perty  of  an  insolvent  debtor  among  his  creditors;  and  they 
adopted  wisely,  as  the  general  and  pervading  rule  of  distribution, 
equality  among  creditors.  But  they  found  that  this  general  prin- 
ciple could  not,  without  hardship,  be  made  of  universal  applica- 
tion ;  when  a  creditor  had  obtained  by  fair  means  a  lien  on  any 
property  of  the  bankrupt,  that  lien  ought  to  be  respected.  If 
he  had  so  obtained  payment  of  the  whole,  or  a  part  of  his  debt, 
the  payment  ought  to  stand.  These  exceptions  to  the  general 
rule  of  distribution  were,  however,  liable  to  be  abused,  and  might 
be  used  to  defeat  the  purposes  of  the  bankrupt  law.  The  bank- 
rupt knowing  that  he  must  soon  be  helpless,  would  desire  to  pay 
some  favorite  creditors.  They,  knowing  his  inability  to  pay, 
and  his  liability  to  be  called  into  a  bankrupt  court,  would  natu- 
rally desire  to  secure  themselves  at  the  expense  of  other  creditors. 

In  this  dilemma  Congress  said.  We  cannot  prescribe  any  rule  by 
which  preference  would  be  held  to  be  morally  right  or  wrong,  and 
it  would  be  fatal  to  the  administration  of  the  law  of  distribution  to 
permit  such  a  question  to  be  raised.  We  will,  therefore,  adopt  a 
conventional  rule  to  determine  the  validity  of  these  preferences. 
In  all  cases  where  an  insolvent  pays  or  secures  a  creditor  to  the 
exclusion  of  others,  and  that  creditor  is  aware  that  it  is  so  when  be 
receives  it,  he  shall  run  the  risk  of  the  debtor's  continuance  in 
business  for  four  months.  If  the  law  which  requires  equal  dis- 
tribution is  not  called  into  action  for  four  months,  the  transaction 
being  otherwise  honest,  shall  stand,  but  if  by  the  debtor  himself, 
or  by  any  of  his  creditors,  that  law  is  invoked  within  four  months, 
the  transaction  shall  not  stand,  but  the  money  or  property 
received  by  the  party  shall  become  a  part  of  the  common  fund  for 
distribution. 

Congress,  in  this  view,  seems  also  to  have  thought  that  in  case 
of  a  creditor  who  had  parted  with  his  money  or  property  to  the 
insolvent  party,  and  whose  reasons  for  such  further  dealing  with 
him,  were  more  pressing  that  he  might  be  saved  from  an  impend- 
ing loss,  the  time  which  should  secure  the  transaction  from  the 
effect  of  the  bankrupt  law  should  be  less  by  two  months  than  in 
the  case  of  one  who  having  no  such  incentive  to  action,  became  a 
volunteer  purchaser  of  an  insolvent's  property  with  knowledge  of 
his  insolvency. 

It  is  in  a  similar  spirit  that  the  provision  in  section  23,  which 
forbids  a  person  accepting  such  a  preference  from  sharing  in  the 
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assets  of  the  bankrupt,  uses  the  qualifying  phrase,  ^^  until  he  shall 
first  have  surrendered  to  the  assignee  all  that  he  had  received 
under  such  preference." 

I  do  not  see  any  necessary  contradiction  between  section  39 
and  this  view  of  section  85.  The  former  section  is  a  very  long 
one  and  recites  all  the  acts  which  subject  a  person  to  involuntary 
bankruptcy :  and  that  is  the  main  purpose  of  the  section.  Among 
the  acts  which  constitute  a  man  a  bankrupt  are  those  of  giving 
preference  to  creditors  in  contemplation  of  bankruptcy.  And  it  is 
in  the  conclusion  of  that  section  declared  in  general  terms  that  if 
the  debtor  shall  subsequently  be  declared  a  bankrupt,  his  assignee 
may  recover  the  money  or  other  property,  which  was  the  subject 
of  the  act  of  bankruptcy.  But  this  general  declaration  of  the 
right  of  the  assignee  to  recover  is  not  inconsistent  with  the  limi- 
tation of  the  right  in  another  section  to  cases  accruing  within  six 
and  four  months  of  the  commencement  of  the  bankruptcy  pro- 
ceedings. The  general  declaration  of  a  state  statute  that  a  person 
shall  recover  land  by  an  action  of  ejectment,  is  not  inconsistent 
with  the  provision  in  the  Statute  of  Limitations  that  such  actions 
must  be  brought  within  ten  years  after  they  have  accrued.  Nor 
is  it  inconsistent  with  the  still  more  comprehensive  right  of  suit 
conferred  on  the  assignee  by  the  14th  section  of  the  act. 

The  35th  section  and  the  89th  section  having  for  the  first  time 
set  up  a  rule  by  which  certain  payments  and  transfers  of  property 
shall  be  declared  void,  a  rule  at  variance  with  common  law  and 
with  the  statutes  of  the  states,  very  properly  limits  and  defines  the 
circumstances  within  which  this  new  rule  should  operate.  These 
are,  among  others,  that  the  recipients  of  the  bankrupt's  money  or 
property  must  have  had  reasonable  cause  to  believe  he  was  insol- 
vent, and  that  the  transaction  must  have  been  recent,  when  the 
bankrupt  law  was  applied  to  the  case  of  a  creditor  within  four 
months,  and  of  a  general  purchaser  within  six  months.  As  to  all 
illegal  and  fraudulent  transactions  which  are  so  by  common  law, 
by  statute  law,  or  by  any  other  recognised  rule,  other  than  these 
special  provisions  of  the  bankrupt  law,  that  act  has  imposed  the 
limitation  of  two  years  on  the  assignee,  in  bringing  his  suits,  and 
by  that  they  are  governed.  But  the  case  made  by  the  plaintiff 
does  not  come  within  any  such  law  known  to  us. 

Therefore  his  declaration  is  bad,  and  the  demurrer  was  properly 
sustained  by  the  District  Court,  whose  judgment  is  affirmed. 
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Supreme  Court  of  Indiana, 

PERRIN  V.  LYMAN'S  ADMINISTRATOR. 

Ordinarily,  an  agent  contracting  in  behalf  of  the  goyemment,  or  of  the  pablic, 
is  not  personally  bound  by  the  contract. 

A  quartermaster  in  the  anny  of  the  United  States  during  the  late  rebellion 
employed  a  person  as  a  clerk,  pat  his  name  on  the  government  pay-rolls,  with  the 
names  of  the  other  clerks  of  his  department,  and  paid  him  $75  monthly  out  of  the 
funds  of  the  United  States,  said  clerk  signing  the  usual  Touchers.  He  worked  for 
the  government,  and  performed  no  service  whatever  for  the  quartermaster-  indi- 
vidually.   Held,  that  the  quartermaster  was  not  personally  liable  to  such  clerk. 

The  law  in  force  at  the  time  the  remedy  is  sought  upon  a  contract  governs  as 
to  questions  of  usury. 

The  provision  or  the  Interest  Law  of  1867  (Acts  1867,  p.  151),  that  '*  all  interest 
exceeding  the  rate  of  ten  per  centum  per  annum  shall  be  deemed  usurious  and 
illegal,  as  to  the  excess  only,  and  in  apy  action  upon  a  contract  affected  by  such 
usury,  such  excess  may  be  recouped  by  the  defendant,  whenever  it  has  been 
reserved  or  paid  before  the  bringing  of  the  suit,"  embraces  contracts  made  before, 
as  well  as  those  made  after,  the  passage  of  said  act. 

This  was  a  suit  against  the  appellant,  on  his  promissory  note 
to  the  order  of  Charles  W.  Lyman  for  six  hundred  dollars  with 
interest  at  ten  per  cent. 

The  defendant,  among  other  things,  set  up  as  a  defence  in  his 
answer,  an  account  against  the  plaintiff's  intestate  in  favor  of 
one  Redficld,  for  services  rendered  hy  the  latter  in  the  quarter- 
master's department,  from  July  22d  1862  to  February  24th  1868, 
assigned  by  Redfield  to  the  defendant  before  suit  was  commenced. 

The  evidence  tended  to  show  that  Lyman  was  a  quartermaster 
in  the  army  of  the  United  States,  during  the  late  rebellion ;  that 
as  such  he  employed  Redfield  as  a  clerk,  put  his  name  on  the 
government  "  pay-roll,"  with  the  other  clerks  of  his  department, 
and  paid  him  monthly,  out  of  the  funds  of  the  United  States,  the 
sum  of  ?75 ;  that  Redfield  signed  the  usual  vouchers,  worked  for 
the  government,  and  performed  no  services  whatever  for  Lyman 
individually,  during  the  time  he  served  as  such  clerk. 

The  court  instructed  the  jury,  that  "  If  the  United  States  was 
at  all  liable  to  Redfield,  the  assignor  of  the  account  pleaded  as.  a 
set-off  in  this  action,  for  the  services  performed  by  Redfield  as 
clerk  in  the  quartermaster's  department,  said  services  being  all 
performed  for  the  United  States ;  and  at  the  time  he  entered  upon 
the  employment,  Redfield  agreed  to  enter  into  the  employ  of  the 
United  States  and  receive  his  pay  from  the  same,  then  the  estate 
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of  Charles  W.  Lyman,  the  plaintiff  in  this  action,  is  not  liable  to 
the  defendant,  who  is  the  assignee  of  Redfield,  and  the  claim  for 
said  senrices  is  not  a  proper  set-off  to  the  note  sued  on,  unless  the 
agreement  by  Lyman,  the  decedent,  with  Redfield,  to  pay  for  said 
services  was  in  writing." 

The  court  also  instructed  the  jury,  that  the  plaintiff  was,  under 
the  law,  entitled  to  the  rate  of  interest  contracted  for  in  the  note. 

The  jury  found  for  the.  plaintiff  the  amount  due  on  the  note, 
computing  interest  at  ten  per  cent.,  and  disallowing  Redfield's 
account,  whereupon  the  defendant  appealed  to  this  court. 

£.  Barbour  and  (7.  P.  Jacobs^  for  appellant.  ' 

(r.  H.  Chapman  and  J.  S.  Tarkington,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Gbeoort,  J. — Lyman  was  at  the  time  the  services  of  Redfield 
were  rendered  a  public  agent ;  this  fact  was  known  to  Redfield ; 
there  was  no  attempt  to  bind  Lyman  individually  for  these  ser- 
vices. Redfield  recognised  the  government  as  his  paymaster. 
If  he  was  entitled  to  more  than  he  received,  certainly,  under  the 
circumstances,  Lyman  was  not  personally  liable  to  him  therefor. 

There  is  a  distinction  between  public  agents  and  those  of  a 
private  character,  in  respect  to  their  personal  liability.  Ordinarily, 
an  agent  contracting  in  behalf  of  the  government,  or  of  the  public, 
is  not  personally  bound  by  such  contract,  because  it  is  not  to  be 
presumed,  either  that  a  public  agent  intends  to  bind  himself  per- 
sonally, or  that  a  party  contracting  with  him  in  his  public  char- 
acter means  to  rely  upon  his  individual  responsibility.  See  Hodg- 
iwi  V.  Dexter^  1  Cranch  345;  Nichols  v.  Moody,  22  Barb.  611 ; 
Belknap  v.  Rinehart,  2  Wend.  875. 

It  is  claimed  that  the  instruction  was  calculated  to  mislead  the 
jury.  We  do  not  think  so.  Under  the  proof,  there  was  no 
ground  for  claiming,  that  Lyman  was  individually  liable  to  Red- 
field,  and  the  court  might  have  so  told  the  jury. 

The  Act  of  March  9th  1867,  in  force  when  this  suit  was  com- 
menced and  tried,  provides,  that  ^'  all  interest  exceeding  the  rate 
of  ten  per  centum  per  annum  shall  be  deemed  usurious  and  illegal, 
u  to  the  excess  only^  and  in  any  action  upon  a  contract  affected 
by  such  usury,  such  excess  may  be  recouped  by  the  defendant, 
whenever  it  has  been  reserved  or  paid  before  the  bringing  of  the 
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suit."  Acts  1867,  p.  151,  sec.  2.  This  is  as  broad  in  its  provisions 
as  sec.  29,  ch.  31,  of  the  Rev.  Code  of  1843,  which  was  held  by 
this  court,  in  Andrews  v.  Mussel^  7  Blackf.  474,  to  embrace  con- 
tracts made  before,  as  well  as  those  made  after,  its  passage. 

Indeed,  it  has  been  repeatedly  held  by  this  court,  that  the  law 
in  force  at  the  time  the  remedy  is  sought  must  govern  as  to  ques- 
tions of  usury. 

In  Raihbum  v.  Wheeler^  29 .  Ind.  601,  it  was  held,  where  a 
note  was  executed  in  1861,  on  the  face  of  which  usurious  interest 
was  included,  and  afterwards  payments  of  usurious  interest  were 
made  thereon,  in  1865  and  1866,  and  suit  was  brought  on  the 
note  after  the  Act  of  1867,  regulating  interest,  was  passed  and 
went  into  force,  that  that  act  governed. 

In  Wood  V.  Kennedy^  19  Ind.  68,  the  learned  judge  delivering 
the  opinion  of  the  court  said,  '*  The  change  made  in  the  Interest 
Law,  then,  by  the  Act  of  1861,  is  mainly  in  relieving  from  penal- 
ties, or  consequences  in  the  nature  of  penalties,  and  is  not  one 
impairing  the  obligation  of  the  terms  of  the  contract,  but  rather 
enforcing  or  validating  them.  In  such  cases  the  law  in  force  at 
the  time  the  remedy  is  sought  upon  the  contract  governs." 

The  court  below  committed  no  error  in  giving  the  instruction 
asked  by  the  plaintiff,  or  in  refusing  that  asked  by  the  defendant, 
as  to  the  rate  of  interest  recoverable  on  the  note. 

The  judgment  is  affirmed,  with  costs. 


United  States  District  Courts  Eastern  Dist.  of  Pennsylvania. 

In  re  ANGIER. 

A  sale  by  an  assignee  under  the  Bankrupt  Act,  will  not  pass  the  real  estate  to 
the  vendee  discharged  of  the  dower  of  the  bankrupt's  wife. 

A  SALE  was  made  by  an  assignee  in  bankruptcy  of  real  estate 
of  the  bankrupt.  It  was  stated  at  the  sale  that  the  title  should 
be  clear  of  all  charge  and  encumbrances. 

On  a  motion  to  confirm  the  sale,  an  exception  was  filed  by  the 
purchaser,  that  the  wife  of  the  bankrupt  if  she  survived  him 
would  be  entitled  to  dower. 

George  L.  Crawford,  for  the  exception. — The  case  is  ruled  in 
principle  by  Eberle  v.  Fisher^  1  Harris  526. 
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David  W.  Sellers^  for  the  assignee. — Where  the  estate  of  the 
debtor  u  divested  by  operation  of  law  dower  is  barred.  The  Act 
of  1867  divests  the  estate  as  much  as  a  sale  for  the  payment  of 
debts.  The  exceptions  in  section  14  do  not  save  the  rights  of 
married  women.  The  Act  of  1841  did;  and  hence  the  ruling  in 
Wareester  v.  Clarkj  2  Grant  84,  does  not  apply. 

Cadwalader,  J. — The  wife's  right  of  dower  having  been 
established  by  the  Pennsylvania  decisions  against  the  assignee  in 
iosolyency,  there  is  no  doubt  that  the  purchaser's  objection  to  the 
title  is  valid. 


^0^ 
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supreme  court  of  the  united  states.^ 

supreme  court  of  indiana.' 

supreme  court  of  missouri.' 

supreme  court  of  new  hampshire.* 

court  of  chancery  of  new  jersey.' 

supreme  court  of  pennsylvania.' 

supreme  court  of  tennessee.^ 

Abandoned  Property. 

oeizure  of. — Under  the  Act  of  Congress,  approved  March  12th  1863, 
aathoriziDg  the  secretary  of  the  treasury  to  appoint  agents  to  collect 
abaadoned  property,  the  right  to  collect  abandoned  property  does  not 
depend  upon  the  "  loyally"  or  **  disloyalty"  of  the  owner.  That  becomes 
a  questioQ  only  upon  application  to  the  government  to  restore  the  pro- 
ceeds :  Bart  v.  Ret/noldsy  1  Heiskell. 

Property  was  not  subject  to  seizure  as  abandoned,  unless  the  owner 
vas  engaged  in  rebellion,  either  in  arms  or  otherwise,  or  gave  aid  and 
comfort  to  those  so  engaged :  Id. 

Property  left  in  the  care  of  another  person,  under  a  colorable  sale, 

'  From  Jno.  Wm.  Wallace,  Esq. ;  to  appear  in  toI.  10  of  his  Reports. 

'From  J.  B.  Black,  Esq.,  Reporter  ;  to  appear  in  32  Ind.  Reports. 

•From  C.  C.  Whittlesey,  Esq.,  late  Reporter ;  to  appear  in  46  or  47  Mo.  Rep. 

*  From  the  Judges  of  the  Court ;  to  appear  in  49  N.  H.  Rep. 

'  From  C.  E.  Green,  Esq. ;  to  appear  in  vol.  6  of  his  Reports. 

^  From  ?.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  63  Penn.  Rep. 

'  From  J.  B.  Heiskell,  Esq.,  Reporter  ;  to  appear  in  toI.  1  of  his  Reports. 
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by  one  publicly  residing  in  an  adjoining  county,  visitiug  the  place 
where  the  property  was,  and  not  in  arms  or  encouraging  the  rebellion, 
is  not  abandoned :  Id. 

A  conveyance  of  property  during  the  war,  with  intent  to  evade  con- 
fiscation, was  not  an  abandonment  of  the  property  sold,  which  would 
authorize  the  seizure  of  it :  Id, 

A  person  seizing  property  as  agent  of  the  government,  could  not 
justify  under  proof  of  probable  cause  to  suspect  that  it  was  abandoned : 
Id. 

Action. 

Parties  Plaintiff- — Amgnee. — The  assignee  of  an  account  must  sue 
in  his  own  name  as  plaintiff  as  being  the  real  party  in  interest,  although 
the  statutes  of  1865  have  omitted  the  provision  making  accounts  assign- 
able :  Long  v.  Heinrich,  46  or  47  Mo. 

Advancement. 

Presumptions  in  regard  to. — Advancement  is  always  a  question  of 
intention,  and  where  there  is  no  evidence  of  what  occurred  at  the  time 
of  the  alleged  advancement,  the  attendant  circumstances  are  to  be  con- 
sidered in  determining  whether  it  be  a  loan,  gift,  or  advancement: 
Weaver's  Appeal,  63  Penna. 

Among  the  circumstances,  the  most  important  are,  the  amount  as 
compared  with  the  parent's  estate,  the  number  of  children,  and  the 
purpose  of  the  advance  :  Id. 

It  is  always  a  presumption  that  a  parent  means  to  treat  his  children 
equally:  Id. 

If  his  estate  is  large,  a  comparatively  small  sum  will  raise  the  pre- 
sumption of  a  gill :  Id. 

If  the  purpose  was  education,  it  will  be  presumed  until  rebuttal  to 
have  been  in  discharge  of  parental  duty :  Id. 

A  conveyance  to  a  child  either  directly  or  by  payment  of  the  pur- 
chase-money, and  having  the  deed  made  to  the  child,  is  pn'md  facie  an 
advancement:  Id. 

9 

Evidence — Declarations. — All  declarations  of  intent  made  by  an 
ancestor  during  the  execution  of  a  settlement  of  property  among  a  set 
of  his  children  are  admissible  in  evidence,  to  aid  in  determining  whe- 
ther the  purpose  of  the  ancestor  was  to  make  an  advancement  or  a  gifl : 
Duling  v.  Johnson^  32  Ind. 

A  father  of  two  sets  of  children,  the  first  set  consisting  of  three,  in 
directing  the  conveyance  of  certain  lands  to  two  of  said  first  set,  the 
land  so  received  by  each  being  nearly  equal  in  value  to  a  tract  which 
the  father  had  previously  caused  to  be  conveyed  to  the  third  child  of 
said  first  set,  said,  that  he  desired  such  conveyance  to  be  made  to  said 
two  children  because  their  mother  had  worked  very  hard  and  had  not 
lived  to  enjoy  the  property,  and  he  therefore  desired  her  children  to 
have  a  share  over  and  above  the  other  set  of  children  by  his  second 
wife.  Ileldj  in  a  suit  for  partition  of  other  lands,  owned  by  the  father 
at  his  death,  that  all  said  conveyances  to  the  first  set  of  children  were 
gifls :  Id. 
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Agent. 

A  real  estate  broker  finding  a  purchaser  fur  the  land  of  his  principal 
is  entitled  to  bis  commissions,  althoup:h  the  principal  vary  the  terms  of 
the  sale  or  sell  part  of  the  land  at  a  higher  price  than  that  at  which  he 
Authorised  the  agent  to  sell :    Woods  et  al.  v.  SfephenSy  4G  <  r  47  Mo. 

Declaration  of  Agent. — The  declaration  of  an  agent  made,  not  in  the 
course  of  bis  agency,  but  after  the  transaction  to  which  they  relate,  in 
casual  conversation  with  persons  not  parties  to  such  transaction^  are  not 
binding  on  bis  principal :  Bennett  v.  Holmes^  32  Ind 

Alteration  op  Instrument. 

Tt$t  of  Liahility. — H.  bought  property  from  K.,  and  in  payment 
gave  him  a  note  at  eighteen  months  payable  to  W.  and  by  him  endorsed. 
Do  the  same  day,  afler  the  delivery  of  the  note  to  K.,  he  returned  with 
it  to  the  clerk  of  H.,  said  it  was  to  have  been  drawn  with  interest,  and 
(he  clerk,  with  the  assent  of  H.,  added  ''  with  interest."  The  note 
being  unpaid  by  the  drawer  at  maturity,  K.  sued  W.  and  gave  in  evi- 
<leDce  the  note  with  the  addition  taken  out.  Held,  the  alteration  not 
baring  been  fraudulently  made,  that  W.  was  liable  notwithstanding  the 
alteration :  Kountz  v.  Kennedy,  63  Penna. 

Restoring  the  note  to  its  original  condition  by  erasing  the  alteration 
vas  not  a  fraud  on  the  endorser,  for  it  lefl  the  note  as  it  was  \^hen  he 
eodorsed  it.  The  material  test  as  to  liability  on  an  altered  instrument 
i<  whether  its  identity  remains :  Id. 

If  the  alteration  of  a  note,  &c.,  bo  made  fraudulently  or  with  an 
illegal  intent,  or  the  original  words  cannot  be  certainly  restored,  or  any 
party  has  become  interested  in  it  or  affected  by  it  or  related  to  it  since 
the  alteration  so  that  the  alteration  will  do  him  wrong,  the  party  making 
the  alteration  most  abide  by  it  and  its  consequences;  otherwise  he  may 
restore  the  note  to  its  original  form  and  force :  Id. 

If  when  satisfaction  of  a  note  is  demanded  it  be  the  same  as  before 
without  having  been  fraudulently  tampered  with,  it  is  not  to  be  regarded 
as  having  been  altered  materially :  Id. 

There  is  no  rule  of  law,  independent  of  intention,  by  which  an  altera- 
tloQ  not  affecting  ultimate  liability  makes  the  instrument  void  :  Id. 

Attorney  at  Lav^. 

Not  an  Ojficer — Oath. — The  Act  of  1868,  c.  2,  s.  5,  requiring  the 
courts  to  administer  the  abjuration  of  the  Ku-Klux  to  ^^  all  officers/' 
did  not  apply  to  attorneys :  Ingersoll  v.  Howard,  1  Heiskell. 

The  courts  had  no  power  to  require  such  oath  by  a  general  rule  :  Id. 

Lien  for  Fees — On  Property  in  Litigation. — Attorneys,  solicitors 
and  counsel  have  a  lien  upon  property  recovered  or  protected  by  their 
!«emces,  which  may  be  declared  by  order  in  the  cause  in  which  the 
services  are  rendered :  Hunt  v.  Mc  Clanahany  1  Heiskell. 

The  client  cannot,  while  the  suit  is  pending,  so  dispose  of  the  subject- 
matter  in  suit,  as  to  deprive  the  attorney  of  his  lien,  nor  afterwards,  to 
any  purchaser,  with  notice  :  Id. 

Broker.     See  Agent. 
Vol.  XIX.— 13 
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Champerty. 

Assignment  of  a  bid  at  chancery  sale,  afler  sale  set  aside  and  resale 
made,  is  void  for  champerty :  Newland  v.  GaineSy  1  Heiskell. 

Common  Carrier. 

Public  Eneniy — United  States  was.— In  the  late  civil  war,  the  troops 
of  the  United  States  were  a  **  public  enemy/'  against  whose  act  a  com- 
mon carrier  within  the  Confederate  lines  did  not  insure :  So,  Express 
Co.  V.  Womack,  1  Heiskell. 

If  a  common  carrier  accepts  goods  to  be  carried  for  hire,  the  fact 
that  the  freight  was  paid  and  accepted  in  an  illegal  currency,  would 
not  affect  his  liability  for  the  loss  of  the  goods  by  negligence :  Id. 

Delivery  of  Goods  to — Unsigned  Receipt  may  be  proved  by  Parol — 
Connecting  Lines — Liability  /or  Loss  on  any  part  of  the  Line, — Where 
flour  was  brought  to  Ogdensburg  by  the  Northern  Transportation  Com- 
pany, consigned  to  the  plaintiffs  at  Concord,  N.  H.,  and  to  go  over  the 
railroad  of  the  Northern  (N.  Y.)  Railroad  Company,  and  was  deposited 
in  a  store-house  under  the  general  control  of  the  Transportation  Company, 
and  according  to  the  course  of  business  there  for  six  or  seven  years,  a  clerk 
of  that  company  forwarded  to  the  plaintiffs  a  way-bill  marked  "dupli- 
cate," and  headed  "  Northern  Eailroad  Company,"  and  dated  "  Ogdens- 
burg  Depot,"  but  not  signed  by  any  one,  but  reciting  that  said  company 
had  received  of  the  Transportation  Company  the  flour  in  question,  and 
promising  to  deliver  it  to  the  consignees  subject  to  charges  as  specified ; 
and  at  the  same  time  sent  to  the  Northern  Railroad  Company  a  dupli- 
cate of  such  way-bill,  which  was  entered  by  them  in  a  book  called  the 
"  Receipt  Book,"  or  the  "  Lake  Freight  Ledger,"  and  the  Transporta- 
tion Company  also  drew  upon  the  consignees  for  the  freight  to  Ogdens- 
burg;  after  which  sending  of  the  way-bills,  in  the  usual  course  of 
business,  orders  and  applications  respecting  the  freight  were  addressed 
by  the  consignees  to  the  Railroad  Company,  and  were  acted  upon  and 
answered  by  its  agents,  without  any  communication  with  the  Transpor- 
tation Company  on  the  subject.  And  where  also  the  plaintiffs'  evidence 
tended  to  prove  that  after  the  loss  of  the  flour  by  fire  they  applied  to 
the  defendants,  then  the  trustees  of  said  Railroad  Company,  to  adjust 
their  loss,  and  received  no  notice  that  defendants  had  not  received  the 
flour,  or  that  any  other  party  had  possession  of  it  at  the  time  of  the 
fire,  or  was  responsible  for  it,  and  that  plaintiffs  had  no  knowledge  that 
the  defendants  had  not  received  the  flour,  or  that  they  denied  the 
receipt  of  it,  until  after  the  suit  was  brought :  It  was  held^  that  if 
these  way-bills  were  sent  to  the  consignees  with  the  knowledge  of  the 
defendants  and  with  the  intention  on  their  part  that  they  should  b« 
received  and  acted  upon  by  the  plaintiffs  as  the  representations  and 
undertakings  of  the  defendants,  and  they  were  so  received  and  acted 
upon  by  the  plaintiffs  who  were  induced  thereby  to  make  this  claim 
and  to  bring  this  suit,  the  defendants  would  be  estopped  to  deny  that 
they  had  so  received  the  flour.  It  was  also  Jield^  that  upon  this 
evidence  it  was  competent  for  the  jury  to  find  all  the  facts  necessary 
to  constitute  such  estoppel.  It  was  also  decided  that  while  the  defend- 
ants held  the  flour,  so  received,  at  Ogdensburg,  awaiting  the  means  to 
forward  it,  they  held  it  as  common  carriers,  and  not  as  warehousemen, 
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unless  bj  some  order  or  agreement  of  plaintiffs,  they  were  authorized 
to  store  it  for  them,  and  this  would  be  so,  even  if  plaintiffs  had  reason 
to  expect  delay  of  some  weeks  at  Ogdensburg  by  reason  of  the  accumu- 
lation of  freight  there.  It  was  also  heldy  that  the  counting  of  the  flour 
when  delivered  by  the  Transportation  Company  to  the  railroad  might 
be  waived  by  them,  and  that  it  was  competent  for  the  jury  from  the 
circumstances  stated  to  find  that  they  had  done  so,  and  that  the  delivery 
was  complete :  Barter  &  (Jo,  v.  WheeUr  et  aL,  49  N.  H. 

Where  goods  are  delivered  to  a  transportation  company  to  be  trans- 
ported over  its  route  and  over  several  railroads  to  the  place  of  its  des- 
tioatioD,  the  companies  having  associated  and  formed  a  continuous  line, 
an  intermediate  company  is  liable  for  the  loss  of  goods  happening  upon 
its  part  of  the  line :  Id. 

Where  several  distinct  corporations  associate  together  and  form  a 
continuous  line  of  common  carriers,  each  being  empowered  to  contract 
for  freight  and  passengers  for  the  whole  line,  and  to  receive  pay  for  the 
same,  which  is  to  be  divided  in  prescribed  proportions,  they  are  jointly 
liable  for  losses  or  injuries  upon  any  part  of  the  line  :  Id. 

Where  a  contract  is  made  in  one  state  to  transport  goods  over  a  line 
extending  through  two  or  more  states,  and  the  goods  are  lost,  the  rights 
of  the  parties  will  be  governed  by  the  laws  of  the  state  where  the  loss 
happened:  Id. 

Where  common  carriers  by  water,  in  their  bill  of  lading  made  at 
Toledo,  Ohio,  stipulate  to  deliver  goods  to  consignees  at  Concord,  N.  H. 
the  dangers  of  navigation,  fire,  and  collisions  on  the  lakes  and  rivers 
and  the  Welland  'Canal  excepted,  it  was  hdd,  that  this  limitation  did 
Qot  extend  to  losses  by  fire  on  the  railroads :  Id, 

Where  the  trustees  under  a  second  mortgage  of  a  railroad  have  taken 
possession  of  it,  and  have  afterwards  by  a  bill  in  equity  obtained  a 
decree  of  foreclosure  with  a  provision  for  a  sale  of  the  railroad  in 
accordance  with  the  power  conferred  by  the  mortgage,  and  have  them- 
^Itcs  become  the  purchasers  as  they  were  authorized  to  do  by  the 
decree,  and  to  hold  the  property  in  trust  for  the  bondholders,  and  they 
continued  to  keep  possession  of  the  railroad  and  operate  it  as  such 
trustees,  it  was  heldy  that  they  were  liable  as  common  carriers  for  the 
loss  of  goods  received  for  transportation :  Id. 

Confederate  Notes. 

Payment  an,  executed. — To  bring  a  payment  in  Confederate  currency, 
in^e  on  a  note,  within  the  rule  as  to  executed  contracts,  it  is  not  neces- 
sary that  the  payment  be  of  the  entire  sum  due,  nor  that  it  be  endorsed 
as  a  credit  on  the  note :  Cross  v.  Sells,  1  Heiskell. 

Sale  for. — A  party  who  has  sold  property  for  Confederate  treasury 
Dotes,  cannot,  upon  a  tender  of  the  Confederate  notes,  refuse  to  accept 
them  and  bring  detinue  or  trover  for  the  property :  Williams  v.  Elkins, 
1  Heiskell. 

Whether  he  can  recover  for  the  value  of  the  property,  quere  ?  Id. 

Consideration. — Confederate  treasury  notes  possessed  during  the 
existence  of  the  "  Confederate  States;"  such  elements  of  value  as  ren- 
dered the  loan  of  them  a  valuable  consideration,  which  would  support 
a  contract :  Naff  v.  Crawford^  1  Heiskell.  - 
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Not  Illegal. — The  judgment  in  Thorington  v.  Smith,  9  Wall.  I. 
approved,  holding  that  Confederate  treasury  notes  were  issued  and 
idiposed  on  the  community  by  irresistible  force ;  that  the  use  of  them 
by  parties  who  had  no  illegal  purpose  in  such  use,  was  not  unlawful : 
Sherfi/  V.  Argenbright,  1  Heiskell. 

Enemy  Relation. — Confederate  treasury  notes,  as  a  consideration 
passing  from  a  person  resident  within  the  Confederate  lines,  to  an  attor- 
ney in  fact  of  one  resident  in  the  loyal  states,  were  not  a  valid  and 
legal  consideration :   Conley  v.  Burson,  1  Heiskell. 

Such  payment  amounts  to  a  mere  deposit,  to  the  use  of  the  payer :  LI. 

A  power  of  attorney  from  a  person  in  a  loyal  state  to  one  in  the  Con- 
federate States  to  sell  land  in  Tennessee,  was  revoked  by  the  war,  and 
a  sale  being  made  under  such  power  of  attorney  for  Confederate  treasury 
notes,  received  by  the  agent,  the  loss  by  the  failure  in  value  of  the 
notes  falls  upon  the  buyer :  Id. 

Payment  in,  to  Agent  or  Bailee. — A  note  placed  in  the  hands  of 
another  as  a  collateral  security,  or  as  agent  for  collection,  being  paid  to 
the  holder  in  Confederate  money,  did  not  bind  the  payee  or  release  the 
debtor,  where  the  payor  knew  the  nature  of  the  holder's  right,  or  was 
put  upon  inquiry  as  to  it :   Scruggs  v.  Luster,  1  Heiskell. 

The  bailee  having  received  Confederate  notes,  will  be  required  to 
account  to  the  payor  for  their  value  at  the  time  they  were  received :  Id. 

Collateral  Security. — Where  a  debtor  transferred  a  note  payable  in 
Confederate  treasury  notes,  to  be  credited,  if  paid,  otherwise  he  to 
stand  bound  for  the  original  debt;  held  that  the 'Contract  was  not 
affected  by  the  Confederate  consideration  of  the  note,  and  was  not  a 
contract  to  pay  in  Confederate  notes :  Marshall  v.  Dodson,  1  Heiskell. 

CpNFEDERATE  States.     See  Carrier;   Confederate  Notes;   Contract; 
Duress;  Evidence ;  International  Law ;   Stamp;   Tax  Sale. 

Seizure  of  Arms. — The  seizure  by  a  Confederate  colonel  within  the 
Confederate  lines,  of  arms,  which  could  be  made  available  for  purposes 
of  war,  concealed,  belonging  to  a  Federal  soldier,  was  justifiable  under 
the  belligerent  rights  of  the  Confederate  States :  Cummin gs  v.  Digcj^^ 
1  Heiskell. 

To  exclude  evidence  of  the  official  character  of  the  defendant,  who 
justified  as  an  officer,  under  the  Confederate  States,  was  error,  and 
parol  evidence  was  admissible  to  prove  that  defendant  was  such  officer: 
Id. 

Justification. — In  an  action  of  trespass,  a  plea,  which  attempts  to 
justify  an  act  under  the  belligerent  powers  of  the  Confederate  state,  is 
defective  if  it  fails  to  show  the  defendant  was  a  soldier.  That  he  was 
"  liable  to  perform  military  duty"  is  not  sufficient :  Bayless  v.  Estes,  1 
Heiskell. 

If  a  soldier  could  justify  under  the  laws  of  the  Confederate  States  to 
compel  the  service  of  citizens  in  the  armies,  the  laws  and  order  under 
which  he  acted  must  be  pleaded  specially :  Id. 

Contract. 
Illegal — Knowledge  not  Participation. — It  seems  that  a   statement 
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that  a  note  was  given  for  a  horse,  which  the  seller  knew  was  to  be  used 
in  'Hhe  rebel  service/'  without  more,  docs  not  show  a  meritorious 
defence  against  the  note :   Gillam  v.  Loonet/,  1  Ileiskell. 

Corporation. 

Amendment  of  Charter. — A  corporator,  when  sued  upon  a  contract 
with  the  corporation,  cannot  plead  an  amendment  of  the  charter  without 
his  consent,  in  discharge  of  his  liability  :  Hope  Mut,  F.  Ins,  Co.  y. 
Beekman,  46  or  47  Mo. 

Covenant. 

Interference  hi/  Equity. — Where  a  corporation,  by  its  own  voluntary 
act,  has  bought  lands  charged  by  covenants  inseparable  from  the  deed 
by  which  the  land  was  originally  conveyed  and  which  were  part  of  the 
consideration  of  the  grant;  a  court  of  equity  cannot  strike  out  a  part 
'•f  the  covenants,  because  though  originally  intended  to  operate  for  the 
e^jual  benefit  of  both  parties,  they  have  become  in  progress  of  time 
oppressive  and  burdensome  to  the  grantee ;  or  because  the  purchase 
would  make  the  corporation  partners  with  the  grantor  in  working  the 
land,  whether  they  would  or  not,  contrary  to  their  duties  as  a  corpora- 
tion— ^and  the  contract  would  thus  become  one  restraining  the  aliena- 
bility of  property :  Marble  Co.  v.  Ripley,  10  Wall. 

Criminal  Law. 

Amenilment  of  Indictment. — An  indictment  charging  the  commission 
of  a  burglary  on  a  day  subsequent  to  the  time  of  finding  the  indict- 
ment, may  under  our  statute  be  amended  on  demurrer,  or  on  motion,  so 
as  to  state  the  true  date  of  the  commission  of  the  offence,  and  if  the 
indictment  is  not  thus  amended  such  defects  will  be  cured  by  verdict : 
Htate  V.  Blaisdell,  49  N.  H. 

Debtor  and  Creditor. 

Fraud  of  Debtor — Equity — Laches  of  Creditor. — Where  the  pre- 
sentation of  a  claim  against  an  estate  settled  in  the  insolvent  courts 
within  the  time  limited  by  the  statute,  has  been  prevented  by  the 
fraudulent  concealment  by  the  deceased,  a  bill  in  equity  may  be  main- 
tained to  obtain  satisfaction  out  of  the  surplus  in  the  hands  of  heirs, 
and  distributees,  if  commenced  promptly  after  the  discovery  of  the 
claim  :  Sur/ar  River  Bank  v.  Fairbanks  et  ah,  49  N.  H. 

A  delay  to  commence  proceedings  for  four  years  after  the  discovery 
of  the  claim  would  be  altogether  too  long,  and  ordinarily  the  proceed- 
ings should  be  commenced  within  a  few  months,  in  analogy  to  the  time 
allowed  for  the  presentation  of  claims  to  the  commissioners  of  insol- 
vency: Id. 

Conveyance  fraudulent  as  to  Creditors —  Wife's  Alimony — Execu- 
tion for. — Where  a  person  conveyed  his  property  to  a  creditor  in  satis- 
faction of  his  debt,  and  received  back  security  for  the  support  of  him- 
^If  and  wife  during  life,  it  appearing  that  the  value  of  the  property 
was  greater  to  a  substantial  amount  than  the  debt,  and  that  the  obliga- 
tion for  support  was  a  substantial  part  of  the  consideration  for  the  con- 
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yeyance ;  it  was  held,  that  such  conyeyance  was  fraudulent  and  void  as 
to  the  grantor's  creditors :  Morrison  v.  Morrison,  49  N.  H. 

Where  the  wife  had  commenced  proceedings  for  a  divorce  ahout  the 
time  of  such  conveyance,  and  for  causes  existing  heforC;  and  afterwards 
obtained  a  decree  of  divorce,  and  for  alimony  for  those  causes,  and  the 
conveyance  was  made  to  defeat  her  claim  for  alimony,  it  was  field  that 
she  stood  in  relation  of  a  creditor  to  the  grantor  and  might  avoid  the 
conveyance :  Id, 

Where  there  was  an  ante-nuptial  agreement  under  which  mutual 
bonds  were  given,  and  in  the  one  given  by  the  wife  it  was  stipulated 
that  it  should  be  void  if  upon  the  decease  of  her  husband  she  should 
release  her  right  of  allowance  and  dower,  and  all  other  rights  she  might 
be  entitled  to  by  law  in  his  estate,  it  was  Jield,  that  although  there  were 
terms  in  the  recital  in  the  bond  looking  to  a  release  by  the  wife  in  case 
of  a  dissolution  of  the  marriage  otherwise  than  by  death,  yet  by  a  fair 
construction  of  the  bond  the  right  to  alimony  was  not  cut  off:  Iii. 

And  also  that  alimony  is  to  be  regarded  as  an  allowance  to  the  wife 
for  present  support,  which  under  the  circumstances  she  could  not  be 
required  to  take  at  the  husband's  house,  and  therefore  it  was  reasonable 
that  he  should  contribute  to  her  support  elsewhere  :  Id., 

Where  upon  an  execution  for  alimony  the  body  of  the  husband  was 
arrested  and  imprisoned,  but  released  on  his  giving  bond  to  take  the 
poor  debtor's  oath  within  the  year,  or  surrender  himself  at  the  jail  at 
the  end  of  it,  a  levy  of  the  same  execution  upon  the  debtor's  real  estate 
within  the  year^  the  debtor  not  having  taken  the  poor  debtor's  oath,  is 
void:  Id. 

Duress. 

Proof  to  support  Verdict. — Proof  that  a  payor  of  a  note,  with  a 
friend,  met  the  payee  in  the  road ;  payor  told  him  they  had  come  to 
pay  the  note ;  payee  went  to  his  son's  house  and  returned,  they  awaiting 
his  return;  went  to  his  house;  payee  said,  "You  have  come  to  pay 
that  note;"  went  into  another  room  to  get  it;  counted  interest,  and 
took  pay  in  Confederate  notes,  and  delivered  note;  inquired  if  they 
knew  who  would  borrow  the  money ;  put  it  away  in  another  room,  and 
coming  out,  said  he  would  keep  an  account  of  the  men  who  paid  him 
in  that  kind  of  money ;  the  payor  and  friend  being  unarmed,  and  using 
no  threats  or  force,  but  being  rebels,  and  the  payee  being  Union,  and 
being  within  the  Confederate  lines,  and  '*  there  being  a  general  state  of 
fear  in  regard  to  refusing  to  take  Confederate  money,  many  Union  men 
having  been  arrested."  Held,  insufficient  to  prove  duress,  or  to  support 
a  verdict :  Rollings  v.  Cate,  1  Heiskell. 

Charge  on  foregoing  facts  that,  '^  if  through  a  present  exciting  fear, 
a  person  was  forced"  to  take  Confederate  money,  the  payment  would 
not  be  binding,  without  anything  in  charge  defining  what  result  feared 
would  suffice,  is  error :  Id. 

Proof  of  a  gonadal  state  of  fear,  &c.,  as  above,  is  inadmissible :  Id. 

Entry. 

Burden  of  Proof -^ Injunction. — Where  a  person  makes  an  entry  on 
land  owned  by  others  jointly  interested  with  him  in  working  it,  but 
which  is  held  by  these  last  subject  to  a  right  of  entry  and  possession 
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in  huHy  for  failure  or  refusal  by  them  to  fulfil  certaiD  conditions  and 
BtipaktioDS  about  the  products  of  the  land,  which  thej  hare  covenanted 
to  fulfil — so  that  primd  facie  his  entry  is  a  deforcement  of  the  owners 
and  an  invasion  of  their  rights  ^as  such — the  burden  is  on  the  party 
entering  to  show  that  his  entry  was  justifiable :  Marble  Co.  v.  Ripley , 
10  WaU. 

Where  a  deed  from  one  owner  conveyed  quarry  lands  to  his  co-owners, 
reserving  a  right  in  the  grantor — if  the  grantees  did  not  furnish  marble 
from  them — to  enter  and  keep  possession  and  take  the  marble  himself, 
till  the  grantees  should  be  ready  and  willing  to  fulfil  the  conditions  of 
the  contract  on  their  part,  an  injunction  which,  after  unwarrantable 
aad  iUegal  entry  for  alleged  condition  broken,  enjoined  the  grantor 
&om  hindering  the  grantees  from  retaking  possession  and  occupying 
and  using  the  premises  untU  the  further  order  of  the  courts  was  held 
too  broad;  and  on  appeal  was  modified  so  as  only  to  enjoin  against  an 
entry  for  any  cause  theretofore  existing;  thus  leaving  the  grantor  to 
enjoy  his  reserved  right  thereafter  untrammelled :  Id. 

Equity.     See  Covenant ;  Debtor  and  Creditor ;  Entry. 

Specific  Performance. — Specific  performance  of  a  contract  will  not 
be  decreed : — 

{a)  Against  one  party  in  favor  of  another  who  has  disregarded  his 
own  reciprocal  obligations  in  the  matter;  as  ex.  gr.,  against  a  grantee 
of  land  charged  with  certain  duties  in  regard  to  it,  in  favor  of  a  grantor 
who  has  made  a  re-entry  both  unlawHil  and  fraudulent : 

(6)  Nor  where  the  duties  to  be  fulfilled  by  the  grantee  are  continuous, 
and  involve  the  exercise  of  skill,  personal  labor,  and  cultivated  judg- 
ment;  as  ex.  gr.^  to  deliver  marble  of  certain  kinds,  and  in  blocks  of  a 
kind  that  the  court  is  incapable  of  determining  whether  they  accord 
with  the  contract  or  not : 

(c)  Nor  where  there  is  a  want  of  mutuality  in  the  contract ;  as  ex. 
^r.,  where  it  is  stipulated  that  one  of  the  parties  may  abandon  the  con- 
tract at  any  time  on  giving  a  year's  notice  : 

{d)  Nor  where  the  party  (a  grantor)  has  a  complete  remedy  at  law ; 
as  ex.  gr.y  in  a  grant  of  quarry  land,  the  grantee  agreeing  to  quarry  and 
deliver  to  the  grantor  certain  sorts  of  marble  from  it,  and  the  grantor 
reserving  a  right  of  re-entry  in  case  of  non-performance  in  order  to 
supply  himself;  and  having  moreover  a  remedy  by  an  ordinary  suit  at 
Uw  on  the  contract :  Marble  Co.  v.  Ripley ^  10  Wall. 

Injunction — Bond — Measure  of  Damages. — In  a  suit  in  equity  against 
H.,  a  large  stockholder  in  a  corporation,  and  against  the  corporation 
itself,  a  temporary  injunction  was  granted  to  restrain  H.  from  removing 
the  machinery  and  other  personal  property  of  the  corporation  out  of  the 
state,  and  to  restrain  both  defendants  from  selling  the  real  estate  of  the 
corporation  in  this  state  where  the  business  was  carried  on.  And  after- 
wards the  injunction  was  modified  so  as  to  allow  the  machinery  and  per- 
sonal property  to  be  removed  from  the  state  upon  furnishing  a  sufficient 
hond,  with  condition  to  pay  the  plaintiff  such  sum  as  the  court  upon  the 
final  decision  of  the  bill  in  equity  might  award.  Upon  a  final  decree 
against  R.  for  the  payment  of  a  large  sum  of  money  it  was  held  that 
the  sum  to  be  paid  by  the  obligors  in  the  bond  was  not  necessarily  the 
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full  amount  of  the  decree  against  R.  but  the  amount  of  damages  occa- 
sioned to  the  plaintiff  by  such  removal  of  the  machinery  and  other 
personal  property,  and  that  this  amount  should  be  ascertained  and  fixed 
by  the  decree  :  Moulton^  AdrrCr^  v.  HXchardson,  49  N.  H. 

Evidence. 

Opinions  of  Parties  on  Political  Questions. — It  is  error  to  permit  a 
defendant  to  prove  the  '^  disloyalty''  of  the  plaintiff  in  a  civil  action, 
fur  trespass  in  taking  goods :  Jfart  v.  Reynoldsy  1  Heiskell. 

But  while  in  most  cases  foreign  to  the  issue,  it  may,  in  cases  of  cir- 
cumstantial evidence,  form  part  of  the  chain,  and  become  legitimate 
proof.  As  where  the  question  is  one  affecting  the  action  of  persons^ 
during  the  war,  which  may  be  controlled  by  their  relation  to  the  one 
party  or  the  other :  Ellis  v.  Spurgin,  1  Heiskell. 

Or  where  the  question  of  duress  is  involved  in  a  transaction  during 
the  war :  Smith  v.  Cottrell,  1  Heiskell. 

Or  to  show  the  animus  of  defendant  in  making  certain  declaratioos : 
Smith  V.  Carr^  1  Heiskell. 

If  the  political  status  of  a  party  is  to  be  proved,  it  must  bo  done  by 
acts  and  declarations,  not  by  hearsay  or  reputation  :  Hart  v.  Reynolds, 
1  Heiskell. 

Facts  to  prove  Tide  by  Capture. — Proof  that  a  horse  was  captured 
during  the  civil  war,  by  a  few  Federal  soldiers,  from  two  to  three  per- 
sons dressed  as  rebel  soldiers,  said  to  belong  to  Morgan's  command; 
turned  over  to  a  county  provost-marshal ;  and  that  afterward,  it  came 
iuto  the  defendant's  possession,  he  claiming  to  have  obtained  it  by 
military  order,  is  not  sufficient  evidence  to  defeat  the  right  of  the 
owner,  from  whom  it  had  been  taken  by  theft  or  unlawful  force :  Chesnfi/ 
V.  RodgerSy  1  Heiskell. 

Forcible  Entry  and  Detainer. 

In  an  action  of  forcible  entry  and  detainer  the  title  as  between  the 
parties  is  not  a  matter  in  issue.  It  is  sufficient  for  the  plaintiff  to  show 
that  'he  was  in  peaceable  possession  of  the  premises,  and  that  the 
defendant  forcibly  entered  upon  and  detains  the  possession  of  the  pre- 
mises sued  for :    Van  Eaman  et  al.  v.  Walker  et  aL,  46  or  47  Mo 

Grant. 

Manure — Whether  it  passes  by  Conveyance. — By  the  conveyance  of  a 
house  and  stable  with  a  small  piece  of  land  used  as  a  back-yard  but  not 
cultivated,  manure  in  the  stable-cellar,  made  by  the  horses  of  the  gran- 
tor, who  was  a  teamster,  does  not  pass  ;  Proctor  v.  Gilson,  49  N.  H. 

Proof  that  at  the  time  of  the  conveyance  it  waJs  agreed  by  parol  that 
the  manure  should  pass  with  the  land,  is  not  admissible :  Id. 

Restrictions  upon  Chrantee, — A  restriction  upon  absolute  ownership 
in  a  grant  of  land  having  on  it  a  quarry,  where  the  grantees  agree  to 
deliver  to  the  grantor,  his  heirs,  &c.,  so  long  as  they  might  want  a  cer 
tain  number  of  feet  per  annum  of  marble  of  certain  kinds  for  a  partner- 
ship purpose  (the  grantor  reserving  a  right  of  reentry  and  of  takinc 


ABSTBACTS  OF  RECENT  DECISIONS.  201 

the  stone  himself  if  the  grantees  do  not  falfil  their  agreements),  is  not 
to  be  raised  by  implication.  Hence  it  is  not  to  be  inferred,  in  the  case 
of  such  a  grant,  where  there  is  no  obvious  restriction  upon  the  quantity 
of  stone  which  the  grantees  may  take  out,  that  the  grantees  were  meant 
to  be  limited  to  taking  out  no  more  stone :  Marble  Co,  v.  Rtpley^  10 
Wall. 

Sach  a  grant  and  reservation  as  that  described  iupra^  limited  how- 
ever in  the  extent  to  which  the  grantees  were  bound  to  furnish  marble, 
does  not  leave  in  the  grantor  a  corporeal  interest  in  the  marble  in  situ  ; 
and  hence  his  interest  is  not  exclusive  of  the  right  of  the  grantees  to 
take  marble  on  their  own  account  ad  libitum :  Id. 

Husband  and  Wipe.     See  Debtor  and  Creditor. 

International  Law.    See  Confederate  Notes  ;  Evidence, 

Capture. — The  legality  of  a  capture  of  private  property  in  time  of 
war,  is  not  to  be  presumed,  but  must  be  proved  :  Branner  v.  Feikner, 
1  Heiskell. 

A  private  soldier,  without  orders,  can  not  make  a  capture  of  property 
io  the  hands  of  a  citizen,  in  time  of  war :  Id. 

Evidence  that  parties,  dressed  as  soldiers,  and  claiming  to  be  such, 
took  out  of  the  possession  of  a  citizen,  a  horse,  which  had  previously 
been  used  in  the  Confederate  service,  will  not  protect  from  the  claim 
of  the  owner,  a  person  afterward  found  in  possession  of  the  horse,  claim- 
ing to  have  received  him  from  the  soldiers :  Id. 

Judgment. 

Against  a  Dead  Man. — A  judgment  in  favor  of  or  against  a  dead 
man  is  not  a  nullity :  Carr  v.  Totonsend^s  Ex'rSj  63  Penna. 

In  a  scire  facias  on  a  judgment,  the  defendant  cannot  go  behind  the 
origiaal  judgment :  Id. 

A  judgment  was  entered  in  favor  of  C,  he  at  the  time  being  dead  : 
the  record  imported  that  he  was  living,  and  to  allow  the  contrary  to  be 
shown  would  have  impugned  the  record  :  Id. 

Justices  of  the  Peace. 

Judicial  Action. — The  granting  of  an  appeal  by  a  justice  of  the  peace 
is  a  judicial  act,  and  he  is  not  liable  to  an  action  for  erroneously  refus- 
ing to  grant  it :  Jordan  v.  Hanson  ^  49  N.  H. 

Limitations,  Statute  of. 

Poteer  to  divest  Bight  under. — A  right  to  a  defence  complete  under 
a  statute  of  limitations,  can  not  be  taken  away  by  a  statute,  ordinance 
of  a  Constitutional  Convention,  or  amendment  of  the  Constitution  : 
Girdner  v.  Stephens,  1  Heiskell. 

Death  from  Wrongful  Act  or  Omission. — A  suit  to  recover,  under 
section  784  of  the  Code,  for  the  death  of  one,  caused  by  the  wrongful 
act  or  omission  of  another,  must  be  commenced  within  two  years  from 
sach  death :  Hanna  v.  Jeffersonville  Railroad  Co.,  32  Ind. 

This  limitation,  which  is  descriptive  of  the  right  of  action,  and  to 
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which  there  is  no  exceptioD,  need  not  be  set  up  in  answer;  the  questioo 
is  properly  raised  by  demurrer  to  the  complaint :  Id. 

Agreement  not  to  take  advantage  of  the  Statute — Ilow  pleaded  in 
Equity/  — Upon  replication  filed  to  a  plea  that  there  was  no  promise 
within  six  years,  an  agreement  not  to  take  advantage  of  the  Statute  of 
Limitations  cannot  be  given  in  evidence,  it  is  not  within  the  issue.  The 
only  question  is  whether  there  was  any  promise  within  six  lyear.s : 
Cowart  V.  Perrine,  6  C.  E.  Green. 

The  old  practice  would  have  allowed  a  rejoinder  that  the  defendant.^ 
had  agreed  not  to  plead  the  statute.  Now  a  rejoinder  is  not  allowed, 
but  the  promise  should  be  alleged  in  the  bill,  and  if  omitted  by  inad- 
vertence, complainant  would  be  allowed  to  amend  : 

A  promise  not  to  take  advantage  of  the  statute  made  pending  a  nego- 
tiation for  allowing  further  time  to  arbitrators  to  report,  will  not  be  con- 
strued to  be  an  agreement  never  to  take  advantage  of  the  statute,  but  to 
be  an  agreement  that  the  statute  should  not  run  while  the  arbitration 
was  pending.  After  that  was  revoked  and  at  an  end  the  statute  would 
begin  to  run  :  Id. 

The  ruling  in  this  case,  in  3  C.  £.  Green  454,  that  a  submisBion  U> 
arbitration  does  not  prevent  the  running  of  the  Statute  of  Limitations 
is  not  affected  by  the  fact  that  pending  the  submission  the  right  to  run 
was  suspended :  Id, 

Lis  Pendens. 

When  it  takes  Effect — Purchaser  of  Land  during  Suit  takes  subject 
to  Plaintiffs  Rights. — Lis  pendens  only  takes  effect  from  the  service  of 
the  subpoena.  The  statute  provides  that  the  suit  shall  not  be  notice 
until  the  filing  of  the  notice  required  by  the  statute,  but  gives  no  effect 
to  the  notice.  It  only  restrains  its  effect :  ITavghwout  v.  Murphy^  6  C 
E.  Green. 

A  person  who  has  contracted  for  the  purchase  of  land  may  compel 
any  one  who  after  such  contract  and  with  notice  of  it,  takes  the  legal 
title  from  the  vendor,  to  perform  the  contract.  The  subsequent  pur- 
chaser to  hold  the  title  against  such  contract  of  sale,  must  be  a  honafidr 
purchaser  without  notice,  and  must  have  paid  the  purchase-money :  hi 

If  part  of  the  purchase-money  remains  unpaid  aflcr  the  sale,  as  t4> 
such  part  such  second  purchaser  is  not  protected,  but  it  may  be  claimed 
by  the  prior  purchaser.  But  in  such  case  the  purchaser  will  hold  the 
legal  title  conveyed  to  him  free  from  any  claim  under  the  prior  contract, 
except  as  to  the  purchase-money  not  paid  until  afler  notice  of  the  con- 
tract: Id. 

That  a  mortgage  was  given  as  security  for  the  payment  of  the  unpaitl 
purchase-money  is  not  sufficient  to  protect  such  subsequent  purcba.«er 
lie  is  only  protected  as  to  money  actually  paid  before  notice :  Id, 

A  delay  of  two  years  and  a  half  not  accounted  for  in  bringing  suit 
to  compel  specific  performance  issfat^al  to  relief:  /(/. 

Malicious  Prosecution. 

Civil  Indebtedness — Attempt  to  compel  Payment  by  Criminal  Action. 
— W.,  an  attorney,  was  employed  by  S.  to  collect  a  note ;  he  obtained 
judgment  and  issued  execution.    8.  being  absent,  W.  compromised  with 
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the  debtor,  and  received  a  lew  sum  than  was  duo  on  the  judgment.  W. 
retaiaed  his  fee  for  services  in  this  case  and  in  others,  and  deposited  the 
balance  with  another  attorney  to  be  paid  to  S.,  and  so  informed  S.  The 
other  attorney  did  not  pay  the  balance  when  demanded.  8.  had  W. 
arrested  for  embezzlement.  Ihld^  in  an  action  for  malicious  prosecu- 
tioD,  the  judge  below  could  not  be  required  to  give  his  opinion  as  to 
whether  W.  was  civilly  liable  to  S.  on  account  of  the  compromise : 
Schmidt  V.  Weidman,  63  Penna. 

Civil  liability  of  W.,  if  it  existed,  was  not  probable  cause  for  institu- 
ting criminal  proceedings,  nor  could  it  bear  on  the  question  of  malice : 
W. 

If  one  commences  a  criminal  prosecution  merely  for  the  purpose  of 
compelling  his  debtor  to  pay  a  just  debt,  it  is  primd  facie  evidence, 
both  of  want  of  probable  cause  and  of  malice,  and  shifts  the  onus  on  thcf 
defendant:  Id. 

MORTOAQE. 

Far  Future  Advances, — An  instrument  under  seal  is  good,  though  no 
ojDsideration  was  given  for  it.  Courts  will  not  allow  the  consideration 
to  be  inquired  into  for  the  sake  of  declaring  the  instrument  void  for 
want  of  consideration,  but  they  will  for  the  purpose  of  ascertaining 
what  is  due  upon  it :  Farnum  v.  Burn^tt^  6  0.  E.  Green. 

A  mortgage  given  by  the  legal  owners  of  the  fee  of  the  mortgaged 
premises  to  one  of  several  persons  having  a  beneficial  interest  therein, 
with  the  consent  of  all  the  others,  for  the  avowed  purpose  of  enabling 
him  to  raise  money  on  it,  is  a  perfectly  valid  security,  and  in  the  hands 
"f  any  one  who  has  advanced  money  or  become  security  for  money 
raised,  is  upon  a  sufficient  consideration  to  sustain  it  as  against  all  sub- 
seqaent  encumbrancers  or  purchasers :  Id. 

A  mortgage  made  for  future  advances  is  good  as  against  a  subsequent 
purchaser  or  mortgagee  :  Id. 

Entry  of  Satisfaction. — A  mortgagee  who  has  received  satisfaction 
of  the  debt  upon  a  suit  for  redemption,  is  liable  to  the  penalty  imposed 
by  the  statute,  if  he  refuse  upon  demand  to  enter  satisfaction  upon  the 
margin  of  the  record  of  the  deed  :    Verges  v.  Giboney,  46  or  47  Mo. 

Negligence. 

Railroad — Street  Crossing — City  Ordinance. — Where  the  common 
council  of  a  city,  having  exclusive  control  of  the  streets  of  the  city, 
s^cifies  by  ordinance  the  general  character  and  extent  of  work  to  be 
done  by  railroad  companies  where  the  streets  are  crossed  by  the  tracks 
^>f  their  roads,  in  order  that  such  railroad  tracks  may  be  crossed  with 
more  safety  and  convenience  by  the  public,  such  work  and  the  repairs 
thereof  to  be  done  and  maintained  to  the  satisfaction  of  a  specified 
agent  of  the  city,  without,  however,  furnishing  detailed  specifications 
as  to  the  particular  manner  in  which  the  work  shall  be  executed  or 
requiring  it  to  be  done  under  the  supervision,  control,  and  direction  of 
an  authorized  agent  of  the  city ;  the  fact  that  such  work  is  done  and 
maintained  by  a  railroad  company  to  the  satisfaction  of  such  specified 
agent,  does  not  relieve  the  company  from  liability  for  an  injury  to  a 
horse  driven  without  fault  or  negligence  over  such  crossing,  such  injury 
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being  occasioned  by  the  work  having  been  done  or  maintained  in  an 
unskilful  and  improper  manner,  rendering  the  crossing  unsafe  and  dan- 
gerous :  Dehell  v.  Ind,  and  Cin.  Railroad  Co.y  32  Ind. 

The  council  of  Indianapolis  by  ordinance  made  it  the  duty  of  any 
railroad  company  whose  track  might  cross  or  intersect  any  street  of  said 
city,  to  make  the  grade  of  the  track  conform  to  the  established  grade 
of  the  street,  and  to  pave  the  street  with  boulder  stones,  or  to  lay  down 
planks  between  the  rails  and  ibr  two  feet  on  either  side  of  such  track, 
in  such  manner  that  the  planks  or  boulder  stones  should  extend  the 
entire  width  of  such  street,  or  as  far  as  such  track  might  extend,  such 
bouldering  or  planking  or  repairs  thereof  to  be  done  and  maintained  to 
the  satisfaction  of  the  «ivil  engineer  of  the  city;  the  object  of  the 
requirement,  as  declared  by  the  ordinance,  being,  ^'  that  such  railroad 
track  may  be  crossed  with  more  safety  and  convenience  by  the  public." 
Suit  for  damages  against  a  railroad  company,  whose  track  extended 
across  a  public  street,  by  the  owner  of  a  horse  injured  while  being 
driven  without  fault  or  negligence  across  said  railroad  on  said  street, 
such  injury  being  occasioned  by  the  unskilful  and  improper  manner  of 
constructing  and  maintaining  the  crossing.  Answer,  that  the  defendant 
had  complied  with  said  ordinance,  by  laying  down  securely  at  said  cross- 
ing strong  and  substantial  planks  between  the  rails  and  for  two  feet  on 
either  side  of  the  track,  extending  the  entire  width  of  the  crossing, 
doing  said  planking  and  maintaining  it  in  repair  to  the  satisfaction  of 
the  civil  engineer  of  said  city.  Held,  that  the  answer  was  bad  on 
demurrer:  M, 

Partnership. 

Injunction  against  Partner  at  suit  of  the  other. — Equity  will  enjoin 
one  partner  from  violating  the  rights  of  his  copartner  in  partnership 
matters,  although  no  dissolution  of  the  partnership  be  contemplated : 
Marble  Company  v.  Ripley,  10  Wall. 

Admissions. — In  an  action  on  account  for  goods  sold  by  the  plaintiff 
to  the  defendants,  A.  and  B.,  where  the  question  at  issue  before  the 
jury  was,  whether  A.  and  B.  were  partners  at  the  date  of  such  sale : 
Held,  that  the  declaration  of  A.  made  to  persons  not  parties,  some 
months  previous  to  the  alleged  sale,  to  the  effect  that  such  a  partnership 
existed  then,  concealed  from  the  public,  in  the  business  for  the  con- 
tinuance of  which  the  purchase  in  question  was  made,  were  admissible. 
Heldy  also,  that  evidence  showing  that,  about  the  date  of  the  sale  in 
question,  other  persons  than  the  plaintiff  dealt  with  A.  and  B.  as  part- 
ners in  such  business,  and  showing  the  accompanying  acts  and  declara- 
tions of  A.  to  the  effect  that  there  was  then  such  a  partnership,  was 
admissible :  Bennett  v.  IlolmeSj  32  Ind. 

Pleading. 

Non-joinder  o/  Parties. — In  actions  ex  delicto  the  non-joinder  of  a 
party  who  ought  to  have  been  made  plaintiff,  can  be  taken  advantage 
of  only  by  plea  in  abatement,  or  by  way  of  apportionment  of  damages : 
Cooper  V.  Grand  Trunk  Railway,  49  N.  H. 

Eebellion.     See  Confederate  States. 
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Replevin. 

Verdict. — In  an  action  of  replevin,  the  property  involved  in  the  suit 
was  specifically  described  in  the  complaint,  and  was  referred  to  in  the 
yerdictas  "said  property."  Held,  that  a  more  specific  description  of 
the  property  in  the  verdict  was  unnecessary :  Andenon  v.  Lane,  32  Ind. 

Sale. 

What  ts. — ^In  an  action  for  the  price  of  a  boat  laden  with  coal,  it 
appeared  that  there  had  been  no  actual  delivery  or  possession  taken  by 
the  alleged  vendee  and  there  was  no  specification  ox  price.  UeUl,  that 
there  was  no  sale  :  Bigley  v.  Either^  63  Penna. 

Sale  means  a  contract  to  pass  rights  of  property  for  money,  which  the 
bayer  pays  or  promises  to  pay  to  the  seller  for  the  thing  bought :  Iff. 

Sealed  Instrument.     See  Mortgage 

Validity — Inquiry  into  consider ution — Undue  Influence. — To  a  bill 
for  injunction  to  restrain  proceedings  at  law  upon  a  note  and  sealed  bill 
alleged  to  have  been  given  when  the  maker  was  incompetent,  and  also 
through  undue  influence,  and  also  alleging  that  there  was  a  pretended 
consideration  of  the  conveyance  or  release  of  some  lands,  and  asking  a 
discovery  of  the  consideration,  and  of  the  value  thereof.  Defendants 
ioswer  that  the  consideration  of  the  note  was  the  release  of  their  interest 
in  some  lands^  but  decline  to  state  the  value  of  the  lands,  on  the  ground 
that  the  release  of  the  lands,  and  not  the  value  was  the  consideration, 
and  as  to  the  bill,  that,  it  being  under  seal  needs  no  consideration. 
Motion  to  dissolve  denied.  Defendants  must  answer  fully  as  to  the  value 
of  the  lands  :  ShortwdCs  Administratrix  v.  Struhle  and  Wife,  6  C.  E. 
Green. 

The  complainant  is  entitled  to  a  discovery  of  the  consideration  of  the 
sealed  hill,  not  on  the  ground  that  it  would  be  void  without  considera- 
tion, but  on  the  ground  that  the  want  of  consideration,  together  with  the 
imbecility  of  the  testator  and  some  undue  influence  used  by  the  defend- 
ant in  securing  its  execution,  might  at  law  render  the  bill  invalid,  when 
the  same  imbecility  or  influence  would  not  affect  its  validity  if  given  for 
a  plain  and  acknowledged  debt  justly  due  from  the  intestate :  Id. 

If  the  sealed  bill  was  obtained  legally  and  without  fraud,  though 
without  consideration,  the  defendants  will  be  entitled  to  recover  upon 
it,  but  in  such  case  it  was  an  advancement  by  the  intestate,  and  must 
be  brought  into  hotchpot  before  distribution  of  the  personal  estate  and 
the  consideration  must  be  disclosed  :  Id. 

Stamps. 

Fraudulent  OmiMion.— Under  the  Act  of  July  13th  1866,  14  Stat, 
at  Large  142,  which  requires  promissory  notes  to  be  stamped,  making 
them  void  only  when  the  stamp  is  omitted  with  intent  to  defraud  the 
government  of  the  stamp  duty,  such  fraudulent  omission  cannot  be 
taken  advantage  of  on  demurrer  :   Campbells  v.  WikoXj  10  Wall. 

An  averment  in  a  declaration  that  the  defendants  had  made  and  de- 
livered to  the  plaintifis  their  promissory  notes,  implies  that  the  instru- 
ments were  at  the  time  in  the  form  and  condition  required  by  law :  Id. 
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Deed  valid  without. — United  States  revenue  stamps  are  not  essential 
to  the  validity  of  a  deed,  nor  to  its  admissibility  as  evidence  in  a  state 
court :   Sporrer  v.  Eifler,  1  Ileiskell. 

Instruments  made  tcifhin    Confederate  lines. — An  instrument  made 
within  the  Confederate  lines  is  not  void  for  want  of  a  stamp  :  Sutong  v. 
Williams  J  1  Heiskell. 

Tax  Sales. 

Redemption  of  Lands — Act  of  Congress  of  1862 — Insurrectionary 
Districts. — Statutes  authorizing  redemption  from  sales  for  taxes,  are  to 
be  construed  favorably  to  the  owners  of  the  land,  and  particularly  when 
they  provide  full  indemnity  to  the  purchaser  and  impose  a  penalty  on 
the  delinquent :   Corhett  v.  Kutt,  10  Wall. 

A  person  who  has  been  appointed  by  an  order  of  court,  trustee  of  a 
testator's  lands  generally,  the  testator  having  died  seised  of  some  lands 
in  the  state  or  district,  over  which  the  court  had  jurisdiction,  and  some 
in  an  adjoining  state  not  far  from  the  appointee's  residence,  but  over 
which  it  had  no  jurisdiction,  and  who  pays  the  redemption-money  on 
lands  in  the  latter  state,  sold  under  the  Act  of  June  7th  1862,  for  the 
collection  of  taxes  in  insurrectionary  districts,  and  with  the  assistance 
of  the  cestui  que  trusts  of  the  land  sold  (married  women)  who  make  affi- 
davits in  the  case,  obtains  a  certificate  of  redemption,  may  properly, 
where  the  trustee  named  in  the  will  has  declined  to  act,  be  regarded  as 
a  person  "  having  charge"  of  the  estate  of  the  owners,  within  the  mean- 
ing of  the  act,  which  authorizes  such  persons  to  redeem  :  Id. 

A  person  so  "having  charge,"  is  not  obliged  to  take  the  oath 
required  by  the  7th  section  of  the  Act  of  March  3d  1865,  amendatory 
of  the  Act  just  named  "  that  he  has  not  taken  part  with  the  insurgents 
in  the  present  rebellion,"  &c.  :  Id. 

Nor  obliged,  in  order  to  recover,  to  show  that  the  certificate  of 
redemption  was  forwarded  to  the  secretary  of  the  treasury,  and  the  de- 
fendant repaid  his  purchase-money  by  a  draft  drawn  on  the  treasury  of 
the  United  States  :  Id. 

The  voluntary  residence  of  a  person  within  the  Confederate  lines 
during  the  late  rebellion,  did  not  incapacitate  him,  under  the  Act  of 
July  17th  1862,  "  to  suppress  insurrection,  to  punish  treason  and  rebel- 
lion, to  seize  and  confiscate  the  property  of  rebels  and  for  other  pur- 
poses"— and  which  makes  null  and  void  all  sales,  transfers,  and  convey- 
ances, of  any  estate  and  property,  of  persons  engaged  in  armed  rebel- 
lion against  the  United  States,  or  aiding  and  abetting  such  rebellion, 
who  after  sixty  days'  warning  and  proclamation  duly  given  and  made  bv 
the  President,  did  not  cease  to  aid,  countenance  and  abet  such  rebellion 
and  return  to  his  allegiance  to  the  United  States,  and  which  Act  pre- 
scribes proceedings  to  condemn  such  property,  and  apply  the  proceeds 
to  the  support  of  the  army — from  making  a  last  will  and  testament,  fur- 
ther, if  at  all,  than  as  against  the  United  States :  Id. 

Assuming  (what  is  not  decided)  that  a  devise  is  within  the  terms 
^'  sales,  transfers,  and  conveyances,"  invalidated  by  the  act,  and  that  a 
person  who  during  the  rebellion  left  loyal  territory  and  went  to  and 
resided  in  and  died  in  the  rebel  lines,  is  within  the  category  of  persons 
for  whom  the  warning  and  proclamation  of  the  President  prescribed  by 
the  act  was  intended,  the  invalidity  declared  is  to  be  regarded  as  lini- 
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ited  and  not  absolute ;  and  it  is  only  as  against  the  United  States  that 
the  "  sales,  transfers,  and  conveyances/'  of  property  liable  to  seizure, 
are  null  and  void.  They  are  not  void  as  between  private  persons,  or 
against  any  other  party  than  the  United  States  :  Id, 

United  States. 

Title  to  Propert}f. — The  title  of  the  government  of  the  United  States 
to  personal  property,  is  subject  to  be  contested  by  a  citizen  who  has  a 
claim  to  the  property :  Dawson  v.  Susong^  1  Heiskell. 

United  States  brand  on  stock,  and  a  sale  of  it  at  a  public  sale,  will  not 
preclude  the  true  owner  of  the  stock  from  the  recovery  of  it.  Govern- 
nient  brands  on  stock  are  evidence  that  the  United  States  has  had  the 
property  in  possession  as  a  claimant,  but  do  not  prove  a  title  :  Id. 

Waters  and  Watercourses. 

Navigable  Rioer — Riparian  Owner. — The  owner  of  land  bounded  by 
a  navigable  river  has  certain  riparian  rights,  whether  his  title  extend  to 
the  middle  of  the  stream  or  not,  and  among  these,  are  free  access  to  the 
Davigable  part  of  the  stream,  and  the  right  to  make  a  landing,  wharf, 
or  pier  for  his  own  use,  or  for  the  use  of  the  public  :  Yates  v.  Milwau- 
hf,  10  Wall. 

These  rights  are  valuable  and  are  property,  and  can  be  taken  for  the 
public  good  only  when  due  compensation  is  made :  Id. 

They  are  to  be  enjoyed  subject  to  such  general  rules  and  laws  as  the 
legislature  may  prescribe  for  the  protection  of  the  public  right  in  the 
riyer  as  a  navigable  stream :  Id, 

But  a  statute  of  a  state  which  confers  on  a  city,  the  power  to  estab- 
lish dock  and  wharf  lines,  and  to  restrain  encroachments  and  prevent 
obstructions  to  such  a  stream,  does  not  authorize  it  to  declare  by  special 
ordiDaoce  a  private  wharf  to  be  an  obstruction  to  navigation  and  a  nui- 
saace,  and  to  order  its  removal,  when,  in  point  of  fact,  it  was  no  obstruc- 
tioD,  or  hindrance  to  navigation  :  Id. 

The  question  of  nuisance  or  obstruction  must  be  determined  by  gene- 
ral and  fixed  laws,  and  it  is  not  to  be  tolerated  that  the  local  municipal 
authorities  of  a  city  declare  any  particular  business  or  structure  a  nui- 
Nioce  in  such  a  summary  mode,  and  enforce  its  decision  at  its  own 
pleasure :  /(/. 

Wills. 

Rtde  in  Shelley's  Case. — The  rule  in  Shelley's  Case  must  govern  in 
the  construction  of  #^ills  made  prior  to  June  13th  1820,  in  all  cases 
where  it  is  applicable  :   Quick's  Executor  v.  Quick^  6  C.  E.  Green. 

The  rule  applies  even  when  another  estate  for  life  is  interposed  be- 
tween the  death  of  the  first  tenant  for  life,  and  the  estate  to  his  hcirh : 
LI 

A  devise  upon  the  decease  of  a  tenant  for  life  to  heirs  *'  as  the  law 
directs"  in  case  of  dying  intestate,  means  as  the  law  was  at  the  time  of 
making  the  will,  and  not  as  it  might  be  at  the  death  of  the  tenant  fur 
life:  Id. 

Sach  limitation  as  it  gives  the  estate  at  the  death  of  the  life  tenant 
to  persons  who  may  not  then  be  his  heirs  at  law,  or  in  shares  different 
from  those  prescribed  by  the  law  at  that  time,  prevents  the  application 
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of  the  rule  in  Shelley's  Case,  and  the  heirs  of  the  tenant  for  life  or  such 
persons  as  would  have  heen  his  heirs  had  he  died  at  the  date  of  the 
will,  must  take  as  purchasers  at  the  death  of  the  tenant  for  life   Id. 
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CRITERIA  OF  PARTNERSHIP. 

Although  a  distinguished  writer  discourages  any  attempt  to 
determine  questions  of  partnership  by  reference  to  common  prin- 
ciples, yet  it  will  hardly  be  denied  that  the  tendency  of  recent 
adjudications  lies  unmistakably  in  that  direction.  The  doctrine  of 
Grace  t.  Smith,  2  W.  Bl.  998,  affirmed  in  Waugh  v.  JJarver,  2  H. 
Bl.  235  and  in  many  subsequent  decisions,  has  been  emphatically 
overruled,  and  the  arbitrary  notion  that  a  mere  participation  in  the 
profits  of  an  undertaking  or  business  created  a  partnership 
liability  as  to  third  persons,  has  been  superseded  by  the  adoption 
of  a  new  criterion  involving  the  principle  of  agency  ;  Cox  v. 
Hiehnan,  8  H.  L.  C.  268;  BulUn  v.  Sharp,  Law  Rep.  1 
C,  P.  85. 

Still,  it  may  be  doubted  even  now,  whether  these  decisions 
furnish  a  rule  of  general  application  and  utility.  For  if,  as  Lord 
Wenslbydale  observed  in  Cox  v.  Hickman,  '^  the  maxim  that  he 
who  takes  the  profits  ought  to  bear  the  loss,  is  only  the  conse- 
quence and  not  the  cause  why  a  man  is  made  liable  as  a  partner,'' 
it  might,  at  least,  with  some  semblance  of  reason,  be  said  that  the 
mutual  relation  of  principal  and  agent  results  from  the  fact  of 
partnerships,  which  is  first  to  be  proved,  but  does  not  give  exist- 
tence  to  that  fact.  "  I  do  not  think  it  proper  for  us  to  inquire," 
said  Mr.  Justice  Blackburn  in  Bullen  v.  Sharp,  "  whether  this 
rule  of  law  is  more  or  less  expedient  than  the  rule  laid  down  in 
Waugh  V.  Carver.     That  is  a  question  for  the  legislature,  who 
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may  alter  the  law  as  to  them  seems  best/'  And  subsequently  the 
statute  28  &  29  Vict.  c.  86  was  enacted,  sanctioning  the  ratio 
decidendi  of  Cox  v.  Hickman^  and  defining  specifically  what  con- 
ditions should  be  held  not  to  constitute  the  liability  of  a  partner. 

The  want  of  scientific  certainty  and  uniformity  in  the  older 
resolutions  on  this  subject,  is  doubtless  the  result  of  misdirected 
inquiry  as  to  the  perception  of  profits,  instead  of  seeking  out  the 
actual  contract  of  the  parties  as  the  true  foundation  of  their 
liability.  For  a  contract  either  express  or  implied,  is  in  fact  the 
only  just  criterion,  whether  we  regard  the  intentions  or  the  legal 
liability  of  the  parties,  and  unless  the  circumstances  of  the  case 
are  such  as  to  warrant  the  presumption  or  to  prove  the  fact  of  an 
agreement,  there  can  be  no  obligation  because  there  is  really 
nothing  to  originate  it.  A  contract  being  thus  the  proper  subject 
of  investigation,  we  have  no  other  guidance  than  that  which  is 
furnished  by  the  doctrines  of  the  common  law.  For,  in  the  lan- 
guage of  Mr.  Parsons,  "as  a  very  large  part  of  commercial 
business  consists  in  forming  and  executing  contracts  which  must 
be  governed  by  the  law  of  contracts  generally — and  this  is  a  part 
of  the  common  law — many  of  the  principles  applicable  to  part- 
nership are  the  same  as  those  which  regulate  the  common  trans- 
actions of  men ;  and  so  far  the  law  of  partnership  may  be  said  to 
be  founded  upon  the  common  law." 

But  is  it  true  that  any  other  principles  than  those  which  govern 
contracts  generally  ought  to  be  applied  in  seeking  to  fix  upon  a 
person  suspected  of  being  a  partner,  a  liability  which  he  has  not 
expressly  undertaken  ?  For  as  early  as  1795,  in  a  case  where  the 
partners  were  known  to  the  creditor,  it  was  said  that  "  notwith- 
standing where  the  person  bringing  the  action  has  looked  to  the 
faith  of  several  partners,  who  are  in  business  together,  and  has 
relied  upon  their  joint  credit,  though  but  one  only  of  the  partner? 
acted,  the  proof  of  the  act  of  one  shall  charge  them  all ;  yet  it 
must  be  made  out  in  an  action  at  common  law  that  9uch  debt  or 

m 

contract  was  joint,  before  the  other  partners  shall  be  charged.  For 
in  assumpsit  against  several  a  joint  debt  or  contract  must  be 
proved ;  otherwise  the  proof  would  not  correspond  with  the  de- 
claration :"  Watson  on  Part.  (ed.  1796),  59 ;  Layfield's  Case,  1 
Salk.  292 ;  1  Esp.  N.  P.  267. 

The  cases  in  which  the  want  of  some  definite  and  general  test 
is  most  seriously  felt,  are  those  where  there  is  no 'formal  agre^ 
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ment  among  the  parties  to  be  partners,  but  where  they  do  in  fact 
contract  to  share  a  joint  or  common  benefit,  and  there  is  a 
question  whether  the  agreement,  such  as  it  is,  actually  constitutes 
them  partners  inter  se. 

In  cases  of  secret,  silent,  dormant  or  unknown  partners,  who 
agree  in  the  common  characteristic  of  secrecy  or  concealment  in 
respect  to  creditors  of  the  firm,  the  only  inquiry  is  as  to  the 
person,  and  not  whether  he  is  a  partner  or  not,  for  this  he  is 
already,  ex  hypothen. 

On  the  other  hand,  where  a  person  so  acts  as  to  induce  the 
belief  that  he  is  already  jointly  bound  with  those  who  seek  and 
obtain  the  credit,  as  in  the  case  of  nominal,  public  or  ostensible 
partners,  it  seems  hardly  necessary  to  call  in  aid  the  principle  of 
agency  in  order  to  determine  their  liability.  For  example,  if  in 
the  firm  A.,  B.  and  C,  A.  and  B.  are  acting  partners,  and  C.  a 
mere  nominal  partner,  it  would  appear  that  C.  is  responsible  to 
the  partnership  creditor,  not  because  A.  or  B.  may  have  con- 
tracted a  debt  as  his  agent,  but  because  C,  by  appearing  in  the 
firm,  addresses  himself  directly  to  the  creditor  who  is  thereupon 
authorized  to  clothe  him  with  the  full  character  of  an  original 
and  immediate  contractor.  He  is  not  a  partner  merely  because 
A.  or  B.  may  subject  him  to  a  joint  obligation  with  themselves, 
but  because  by  knowingly  permitting  his  name  to  appear  in  the 
firm,  he  thereby  expressly  constitutes  himself  a  partner,  or 
rather  is  estopped  from  denying  that  he  is  a  partner,  and  thus 
heing  a  partner  any  member  of  the  firm  may  bind  him  as  an 
agent.  Here  it  is  only  necessary  to  prove  that  he  was  knowingly 
represented  as  a  member  of  the  firm,  without  reference  to  any 
agreement  made  with  his  copartners.  But  in  the  case  of  one  sus- 
pected of  being  a  partner,  the  proof  is  entirely  different,  and  it  is 
not  only  admissible  but  necessary  to  resort  to  the  common  law  for 
the  means  of  establishing  the  fact  of  partnership,  which  being 
done,  the  law-merchant  comes  in  to  supply  the  consequences  of 
that  relation. 

Let  us  endeavor  then  to  ascertain  among  the  doctrines  of 
the  common  law,  the  ultimate  principle  on  which  the  joint 
liability  of  joint  contractors  is  founded,  and  see  if  it  may  not 
be  made  serviceable  in  determining  the  partnership  relation 
in  respect  to  the  creditor.  For  it  must  be  remembered  that  we 
are  now  called  upon  to  prove  the  fact  of  partnership,  in  the 
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absence  of  any  express  agreement  to  that  effect,  and  perhaps  in 
the  face  of  a  denial  made  under  the  solemn  sanction  of  an  oath. 
It  is  therefore  requisite  to  prove  a  joint  liability  between  the 
party  sought  to  be  charged  and  the  party  or  parties  already 
known  to  be  liable  for  the  debt.  And  this  can  be  done  only  by 
showing  that  the  relations  of  all  the  parties  to  the  creditor  are 
identical. 

The  common  law  enables  us  to  ascertain  this  identity  of  rela- 
tion by  the  application  of  its  most  familiar  elementary  principles. 

And  first  there  must  be  a  contract. 

It  may  be  said  generally  that  wherever  the  common  law  gives 
a  remedy  for  enforcing  the  payment  of  money — except  in  actions 
ex  delicto — the  right  to  recover  is  predicated  on  the  existence  of 
a  contract  either  express  or  implied.  In  actions  of  debt,  covenant 
and  assumpsit,  it  is  absolutely  indispensable  to  prove  that  the 
parties  agreed  together  either  in  formal  terms  or  by  intendment 
of  law,  before  the  defendant  shall  be  required  to  disprove  the 
allegations  of  the  plaintiff.  And  certainly  because  a  man  is  sup- 
posed or  charged  to  be  a  partner,  there  is  no  reason  either  in  law 
or  in  justice  to  subject  him  to  harder  conditions  than  those  which 
obtain  in  ordinary  cases,  so  as  to  render  him  liable  on  a  contract 
which  as  to  him  has  no  existence  either  actual  or  presumptive. 

Having  established  the  contract  (supposing  a  consideration 
proven)  the  question  next  in  importance  is  who  are  answerable 
for  its  fulfilment,  or  rather  for  damages,  in  default  of  its  fulfil- 
ment, in  other  words,  who  are  properly  defendants  to  the  action  ? 
And  here  it  is  manifest  that  no  one  ought  to  be  made  a  defendant 
who  was  not  a  party  to  the  contract  either  in  person  or  by  repre- 
sentation lawfully  authorized.  Where  the  contract  is  express,  there 
is  no  diflSculty  in  determining  the  question  ;  but  where  it  is  implied, 
it  is  necessary  to  ascertain  where  the  legal  liability  rests,  for 
where  this  is  found,  then  the  presence  of  a  contract  is  presumed. 
But  no  one  can  enforce  this  liability  to  whom  it  is  not  directly  given, 
for  ^^  it  is  a  general  rule  that  no  person  can  maintain  this  action 
(assumpsit)  on  an  agreement  to  which  he  is  not  a  party,  for  in  such 
case  there  can  be  no  contract  express  or  implied,**  1  Str.  592. 
Nor  is  there  any  magic  virtue  in  the  lex  mercatoria^  which  can  con- 
vert a  stranger  into  a  party' simply  because  he  happens  to  be  called 
a  partner  by  tho^e  whose  interest  it  is  to  prove  that  he  is  such. 

The  real  question  then  is,  did  the  supposed  partner  contract 
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with  the  partnership  creditor  ?  and  in  the  absence  of  any  express 
agreement,  the  law  will  infer  a  contract  from  certain  facts  and 
circumstances. 

When  A.  at  his  request,  either  express  or  implied,  obtains  the 
goods  of  C.  without  agreeing  as  to  the  price  or  actually  promising 
to  pay  it,  the  law  imposes  on  him  the  obligation  of  a  contract  to 
pay  so  much  as  they  are  worth,  and  the  ground  of  his  liability  is* 
the  benefit  to  himself  and  the  corresponding  detriment  to  C.  The 
same  is  true  if  A.  and  B.  obtain  goods  in  a  similar  manner,  each 
one  at  common  law  being  liable  for  the  whole  debt,  with  the  right 
of  demanding  contribution. 

But  the  benefit  must  move  immediately  from  C.  to  A.  or  to  A. 
and  B.,  and  not  through  an  intermediate  interest  or  title,  for 
otherwise  the  assumpsit  cannot  be  implied,  but  must  be  expressly 
given.  For  instance,  if  A.  assumes  the  responsibility  of  a  debt 
contracted  by  B.,  for  B.*s  benefit,  the  law  can  raise  no  implied 
undertaking  from  A.  to  the  creditor,  whatever  may  be  the  con- 
sideration as  between  A.  and  B.,  but  goes  so  far  as  to  require 
that  the  promise  shall  be  in  writing.  The  liability  of  the  guaran- 
tor is  essentially  different  from  that  of  the  principal  debtor,  and 
iepends  upon  a  totally  different  principle.  For  here  in  fact  are 
two  contracts ;  the  debtor's  contract  to  pay  for  tne  goods,  and  the 
guarantor's  undertaking  to  pay  the  debt  in  default  of  payment 
by  the  principal  debtor.  As  to  the  contract  to  pay  for  the  goods, 
there  is  no  privity  between  the  guarantor  and  the  creditor,  and 
the  only  effect  of  the  statute  29  Car.  II.  c.  3  is  that  such  col- 
lateral agreements  are  now  required  to  be  in  writing,  in  order  that 
the  guarantee  may  be  more  readily  proven,  but  it  does  not  merge 
the  two  contracts  into  one. 

So  if  A.  purchases  goods  on  credit  and  then  gives  or  sells  them 
to  B.,  although  the  latter  has  the  use  and  benefit  of  the  property 
50  obtained,  yet  the  creditor  cannot  go  around  his  immediate 
debtor  and  charge  the  debt  upon  a  stranger,  because  here  is  an 
intermediate  title  or  ownership,  and  there  is  ex  vi  terminorum,  no 
privity  and  consequently  no  contract  between  the  stranger  and 
the  creditor. 

The  ground  of  the  implied  contract  is  therefore  the  benefit 
drawn  directly  from  the  use  of  the  goods  or  property  purchased, 
which  property  has  been  received  immediately  from  the  creditor 
in  such  a  manner  as  to  create  a  privity  of  relationship  between 
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the  debtor  and  himself;  and  what  is  true  of  one,  holds  equally 
good  of  any  number  of  debtors. 

This  general  reasoning  is  applicable  to  all  cases  of  supposed 
partnership,  where  an  attempt  is  made  to  extend  the  liability 
beyond  its  ostensible  limits.  The  problem  with  the  defence  is  to 
fix  the  point  at  which  the  liability  ceases,  for  it  must  cease  when 
no  contract  can  be  legally  presumed  or  proven  to  exist,  and  if  it 
can  be  shown  to  fall  short  of  the  person  sought  to  be  charged  by 
being  intercepted  in  some  intermediate  party,  it  follows  necessarily 
that  the  former  cannot  be  affected  by  it. 

A  community  of  interest  in  the  profits  of  a  joint  undertaking 
or  business  is  said  to  be  essential  to  the  existence  of  a  partner- 
ship ;  but  this  is  true  only  so  far  as  the  manner  in  which  the 
profits  are  taken  serves  to  evidence  and  explain  the  contract 
between  the  parties.  Profits  being  therefore  the  proper  subject 
of  partnership  property,  it  is  only  requisite  to  inquire  into  the 
mode  of  participation,  in  order  to  determine  whether  the  party 
interested  is  a  partner  or  not.  Suppose  C.  is  suspected  of  being 
a  partner  with  A.  and  B.,  by  what  proof  is  the  fact  established? 
A  mere  participation  in  the  profits  is  not  alone  suflScient  to  charge 
him,  for  the  mode  of  participation  may  be  such  as  to  prove  directly 
the  contrary.  U  must  be  shown  that  the  supposed  partner  is  in 
the  same  relation  to  the  creditor  that  the  known  partners  are : 
that  is,  they  must  all  be  immediate  debtors  to  the  partnership- 
creditor  for  a  joint  benefit  conferred  simultaneously  and  directly 
upon  them  by  the  creditor.  A.  and  B.  are  liable  because  they  have 
received  a  benefit  directly  from  the  use  of  the  creditor's  property ; 
and  inasmuch  as  it  is  a  joint  benefit  derived  from  a  joint  use  and 
disposition  of  that  property,  the  law  attaches  to  them  the  joint 
liability  of  partners  which,  ex  hypothesis  they  have  expressly 
assumed.  Hence  if  C.  can  be  shown  to  have  a  similar  interest  in 
the  profits  and  thereby  to  sustain  a  similar  relation  to  the  creditor, 
it  follows,  as  a  matter  of  course,  that  he  is  liable  in  the  same 
manner  and  to  the  same  extent  as  the  other  partners  are,  and  is 
himself  a  partner.  In  other  words,  the  supposed  partner  must 
have  the  same  privity  of  relation  to  the  creditor  that  all  the  other 
partners  have.  And  hence  instead  of  saying  "  that  he  who  shares 
in  profits  indefinitely,  is  liable  as  a  partner  to  creditors,  because  he 
takes  from  that  fund  which  is  the  proper  security  to  them  for  the 
lyayment  of  their   dclts  ;'    it  seems  more  accurate  to  say — he- 
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''ame  hy  having  in  the  profits  an  interest  similar  in  character  to 
that  of  the  other  partner  or  partners^  he  has  enjoyed  a  benefit  con- 
ferred  directly  upon  him  by  the  creditor^  and  thereby  through  an 
implied  eontracty  becomes  as  much  his  debtor^  as  the  party  or  parties 
already  known  to  be  so  indebted. 

How,  then,  is  this  privity  to  be  ascertained  ?  We  answer — by 
showing  that  the  profits  are  derived  from  a  joint  benefit  moving 
immediately  from  the  creditor  to  all  the  parties  to  be  charged  ;  or 
what  is  the  same  thing,  by  proving  that  the  interest  of  the  party 
who  ostensibly  receives  and  the  interest  of  the  party  who  actually 
shares  the  benefit  or  profits,  are  homogeneous  ;*  that  is,  subsist- 
ing in  the  same  right  and  in  the  same  subject-matter.  Otherwise 
the  contract  cannot  be  presumed  as  between  the  supposed  partner 
and  the  partnership-creditor. 

The  view  here  taken  justifies  the  reasoning  of.  Lord  Eldon  in 
Ez  parte  Samper,  17  Ves.  404,  where  he  makes  a  distinction  be- 
tween a  stipulation  for  a  proportion  of  the  profits  as  a  compensa- 
tion for  labor,  skill  or  services,  and  an  agreement  to  receive  a 
^om  of  money  equal  to  such  a  proportion  of  the  profits  and 
actually  paid  out  of  them ;  holding  that  the  former  constituted  a 
partnership  and  the  latter  did  not.  And  the  distinction  is  obvi- 
ous notwithstanding  Mr.  Justice  Bramwell  thought  there  was  no 
''  difference  except  in  words,  at  least  so  far  as  creditors  are  con- 
cerned:" Bullen  V.  Sharp,  ubi  sup.  126.  The  real  difierence 
consists  in  the  different  legal  consequences  of  the  tw()^  contracts. 
Where  the  agreement  is  to  receive  a  proportion  of  the  profits  in 
consideration  of  services,  these  latter  are  to  be  regarded  as  com- 
ponent parts  of  the  partnership  stock  belonging  to,  and  being 
under  the  control  of  the  firm,  and  the  party  who  contributes 
them  is  thereby  made  a  partner,  in  the  absence  of  any  special 
restriction  to  the  contrary.  While  he  labors  to  produce  profits 
for  others,  he  is  at  the  same  time  producing  them  for  himself  and 
thus  he  has  the  same  interest  in  his  own  services,  as  if  he  con- 
tributed only  money  to  the  partnership  stock  and  bore  his  share 
of  the  expense  which  the  firm  would  have  to  incur  if  it  employed 

'  The  words  homogeneous  and  homogeneity  strike  us  as  far  more  accurate  and  con- 
Tenient  expressions  for  indicating  the  interest  of  partners  than  the  words  conmton 
and  cf/mmuniig,  which  are  usually  employed  for  that  purpose.  This  may  have  been 
the  idea  of  Mr.  Parsons  when  he  said  **  the  distinction  taken  is  between  different 
/•/W«  of  interests  in  or  claims  upon  profits  :"  Pars.  Part.  75,  in  note. 
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the  labors  of  a  hired  servant,  instead  of  his  own.  Moreover  he 
derives  his  interest  directly  from  the  joint  use  of  the  partnership 
stock  and  is  therefore  an  immediate  debtor  to  the  partnership 
creditor.  But  where  it  is  expressly  agreed  that  a  sum  of  money 
eijilal  to  a  proportion  of  the  profits  shall  be  paid  as  a  reward  for 
services,  the  very  words  forbid  the  supposition  of  a  partnership 
and  merely  provide  a  contingent  measurement  for  the  compensa- 
tion to  be  paid,  the  payee  not  sharing  the  direct  use  and  control 
of  the  partnership  property,  but  receiving  his  interest  through  an 
intermediate  party  in  whom  the  ownership  had  previously  vested. 
And  here  we  have  an  illustration  of  Mr.  Parsons*  favorite  criterion 
of  "ownership  in  the  profits  before  they  are  divided"  deduced 
from  a  rule  which  he  himself  denies. 

But  our  conclusion  as  to  the  necessity  of  homogeneity  in  the 
interests  of  the  parties  as  above  explained,  in  order  to  create  the 
partnership  relation  as  to  third  persons  as  well  as  inter  se,  is  only 
the  ultimate  development  of  the  reasoning  upon  which  the  case 
of  Cox  V.  Hickman  was  decided.  That  case  was  substantially 
as  follows :  a  manufacturing  concern  being  heavily  indebted  con- 
veyed all  their  property  to  trustees  to  carry  on  the  business  and 
out  of  the  profits  to  pay  ofi"  the  debts.  The  trustees,  in  process 
of  time,  became  involved,  and  their  creditors  attempted  to  fix  a 
joint  liability  with  the  trustees  upon  the  other  creditors  because 
they  received  the  profits.  But  every  consideration  of  common 
sense  and  common  justice  plainly  urged  the  repudiation  of  a  rule 
which  led  to  so  absurd  a  consequence,  and  the  court  realizing  the 
necessity  of  finding  some  escape  from  its  extravagant  conclusions, 
boldly  renounced  and  attacked  the  rule  itself,  holding  that  inas- 
much as  the  trustees  could  not  be  regarded  technically  as  the  agents 
of  the  first  creditors  in  contracting  the  subsequent  liabilities,  no 
partnership  existed  between  them. 

The  necessity  of  founding  the  partnership  liability  upon  a  direct 
and  immediate  contract  with  the  creditor,  is  thus  distinctly  recog- 
nised. The  party  to  be  charged  must  be  shown  to  have  made  a 
contract,  and  if  it  does  not  appear  that  he  contracted  in  person, 
the  next  inquiry  naturally  and  logically  is,  did  he  make  the 
contract  through  an  agent  ?  If  neither,  then  he  is  not  liable  as  a 
partner. 

So  there  must  be  an  identity  of  relation  between  the  supposed 
partners  in  respect  to  the  creditor,  and  hence  the  newly  adopted 
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rale  requires  that  the  relation  of  principal  and  agent  shall  be 
mutualf  80  that  the  contract  of  one  shall  bo  the  contract  of  both. 

Whether  the  party  actually  contracting  should  be  regarded  as 
an  agent  quoad  hoe  is  a  question  not  more  easily  answered  in 
many  cases  than  the  question  of  partnership  itself,  and  herein,  if 
anywhere,  the  insufficiency  of  the  rule  i^  exposed. 

Reasoning  upon  the  principles  which  we  have  contended  for 
above,  in  their  application  to  the  case  in  question,  it  would  appear 
that  the  relation  of  the  first  creditors  and  that  of  the  trustees  to 
the  9ub$equent  creditors  were  entirely  different,  and  the  difference 
is  too  obvious  to  be  specifically  pointed  out.  The  legal  title  and 
actaal  ownership  of  the  profits  was  in  the  trustees  intervening 
between  them  and  the  first  creditors,  and  so  the  legal  ownership 
of  the  profits  was  likewise  in  the  trustees,  before  they  were 
actually  paid  over  to  the  beneficiaries  under  the  deed.  There 
was  no  immediate  relation  or  privity,  and  consequently  no  con- 
tract between  the  first  and  second  creditors  because  the  benefit 
conferred  by  the  subsequent  creditors  did  not  move  directly  but 
mediately  through  the  trustees,  to  the  former  creditors.  The 
interest  of  the  first  creditors  and  that  of  the  trustees  not  being 
homogeneous,  the  relation  of  partnership  did  not  exist  between 
them. 

As  a  matter  of  course,  many  of  the  old  adjudications  will  be 
found  erroneous  in  the  light  of  these  later  decisions,  but  it  is  use- 
less to  go  into  a  consideration  of  them.  Mr.  Parsons,  after  citing 
numerous  cases,  admits  the  very  manifest  ^^  difficulty,  if  not  im- 
possibility, of.  drawing  from  the  decisions  any  definite  principle, 
or  rule  applicable  with  certainty  to  the  question,  who  are  partners 
as  to  third  persons  ?" 

All  the  cases  where  there  is  no  express  contract  of  partnership 
among  the  parties,  may  be  reduced  to  the  following  formula : — 

A  contract  between  A.  and  B.,  C,  having  a  legal  claim  against 
A.,  assumes  that  B.  is  subject  to  the  same  liability  by  reason  of  his 
contract  with  A. : 

In  construing  the  agreement  between  A.  and  B.,  the  real  ques- 
tion is,  whether  or  not  it  raises  the  presumption  of  a  contract  be- 
tween B.  and  C.  According  to  the  rule  of  Cox  v.  Hickman,  it 
must  appear  that  A.  was  the  agent  of  B.  in  contracting  the  debt 
to  C,  and  the  agency  is  sufficiently  proven  by  showing  that  the 
trade  carried  on  by  A.  was  in  fftt  carried  on  in  behalf  of  A.  and 
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B.  We  think  the  proposition  is  better  stated  thus: — A.  being 
indebted  to  C.  for  a  benefit  moving  directly  and  simultaneously 
from  C.  to  A.  and  B.,  the  same  cause  which  makes  A.  a  debtor 
necessarily  makes  B.  a  debtor  also,  and  therefore  they  are  part- 
ners. 

In  Hesketh  v.  Blanchardy  4  East  144,  Lord  Ellenborough 
held,  in  accordance  with  the  prevailing  doctrines  on  the  subject, 
that  a  man  might  be  a  partner  as  to  third  persons,  though  so  far 
from  being  a  partner  with  his  immediate  contractor,  that  he  might 
bring  an  action  against  him  on  their  contract.  This  class  of  cases 
is  thus  disposed  of  by  Bramwell,  J.,  in  Bullen  v .  Sharp,  ubi 
sup.  124 : — "  Partnership  means  a  certain  relation  between  two 
parties.  How,  then,  can  it  be  correct  to  say  that  A.  and  B.  are 
not  in  partnership  as  between  themselves,  they  have  not  held 
themselves  out  as  being  so,  and  yet  a  third  person  has  a  right  to 
say  they  are  so  as  relates  to  him  ^  But  that  must  mean  inter  se,  for 
partnership  is  a  relation  inter  se,  and  the  word  cannot  be  used 
except  to  signify  that  relation.**  Now  the  "  relation  inter  »e' 
must  always  depend  upon  the  contract  inter  «e,  and  this  must 
place  the  parties  in  the  same  relation  to  the  creditor,  for  other- 
wise A.*s  contract  with  C.  cannot  be  B.*s  contract  with  C. 

There  is  a  class  of  cases  where  the  contract  between  A.  and 
B.  (adopting  the  foregoing  formula)  is  one  of  bargain  and  sale. 
and  the  stipulation  for  profits  is  only  intended  to  designate  a 
mode  of  paying  the  price.  The  case  of  the  bargain  for  a  house* 
stated  by  Mr.  Parsons  is  one  of  this  kind,  and  shows  to  what 
extravagant  lengths  the  rule  of  Waugh  v.  Carver  may  be  carried. 
The  idea  of  a  partnership  between  A.  and  B.  on  such  a  contract 
as  this,  we  venture  to  say,  would  never  have  entered  any  reason- 
able mind  that  was  not  misled  and  prejudiced  by  the  unwarranted 
significance  which  the  word  profits  gradually  acquired  on  the 
authority  of  judicial  interpretation. 

The  case  of  Barry  v.  Nesham,  6  C.  B.  641,  may  be  cited  as 


'  If  two  men  were  bargaining  for  a  house  and  the  seller  says  your  business  is 
so  prosperous,  yon  can  afford  to  pay  me  aU  I  ask  ;  and  the  buyer  replies,  you  mis- 
take, the  profits  of  my  business  are  not  so  large  as  yon  think ;  and  the  seller 
rejoins,  well,  I  will,  at  all  events,  take  one-fourth  of  your  next  year's  profits  for 
the  house,  and  a  written  contract  is  executed  on  these  terms,  it  would  be  simply 
absurd  to  contend  that  this  sale  of  a  house  made  the  seller  liable  for  all  the  business 


debts  of  the  buyer:  Pars,  on  Part.  71. 
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an  illustration,  and  the  following  arrangement  will  simplify  the 
uieaning  of  the  contract. 

1.  There  was  a  sale  of  a  newspaper  'by  B.  to  A.  for  15002., 
payable  in  seven  annual  instalments ;  2.  B.  guaranteed  A.  a  clear 
annual  profit  of  150Z. ;  3.  A.  agreed  in  consideration  thereof  to 
pay  B.  all  the  profits  in  excess  of  the  1602.,  until  they  reached 
the  sum  of  500/. ;  4.  If  the  surplus  profits  should  amount  to 
500/.  during  the  seven  years  the  instalments  had  to  run,  then  A. 
agreed  to  pay  in  addition  to  what  he  had  already  promised,  the 
existing  liabilities  of  the  paper,  not  exceeding  250/. ;  6.  B.  should 
receive  such  surplus  profits  only  until  they  amounted  to  500/. ; 
6.  A.  might  pay  off  all  the  purchase-money,  assume  all  the  lia- 
bilities of  the  paper,  and  become  entitled  to  all  the  profits  at  any 
time ;  7.  B.  might  withdraw  his  guaranty  of  150/.  at  any  time. 

The  question  was  whether  B.  was  liable  as  a  partner  for  goods 
supplied  to  the  newspaper  on  A.'s  order,  and  the  court  held  that 
he  was,  on  the  ground  that  he  was  still  the  owner  of  the  papevy  and 
participated  in  the  profits^  as  stated  in  the  opinion  of  Maule,  J. 

Now,  if  B.  continued  to  own  the  paper  there  can  be  no  doubt 
of  his  liability  for  its  debts ;  but  whether  as  a  partner  or  not,  is 
another  question.  For  if  there  was  no  sale,  A.  was  in  fact 
nothing  more  than  a  ^'  salaried  agent  receiving  a  definite  sum  out 
of  the  profits  as  a  compensation  for  services,  and  in  this  case  he 
could  have  no  interest  in  the  surplus  profits.  But  it  seems  that 
there  was  a  sale,  that  all  the  subsequent  stipulations  had  refer- 
ence only  to  the  mode  of  payment,  and  that  the  surplus  profits 
did  actually  go  to  help  pay  what  A.  owed  B.  Nor  was  payment 
confined  to  profits  alone,  for  A.  might  at  any  time  have  paid  the 
whole  price  and  become  entitled  to  all  the  profits,  or  B.  might 
have  withdrawn  the  guarantee,  and  in  either  ca^e  there  would 
have  remained  a  simple  undisguised  contract  of  bargain  and  sale. 
It  was  not  even  a  conditional  sale,  for  B.  retained  no  ownership 
in  or  claim  upon  the  newspaper,  nor  was  there  a  provision  that  he 
should  take  it  back  in  any  contingency. 

If  he  was  a  partner  then,  it  was  because  of  the  agreement 
that  a  third  of  the  debt  (600/.)  might  possibly  be  paid  out  of 
profits,  and  we  say  possibly,  for  this  part  of  the  agreement  might 
have  been  rescinded.  Was  the  mode  of  participation  viewed  in 
connection  with  all  the  circumstances,  such  as  to  constitute  a 
partnership  between  A.  and  B.  ?     We  conclude  that  it  was  not, 
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and  we  do  so  with  the  less  hesitation  because  the  decision  of  thi^ 
case  was  expressly  founded  on  the  principle  of  Waugh  v.  Carver, 
WiQHTMAN,  J.,  in  Cox  V.  Hickmariy  said:  "I  greatly  doubt 
whether  the  creditor  who  merely  obtains  payment  of  a  debt 
incurred  in  the  business  by  being  paid  the  exact  amount  of  his 
debt  and  no  more,  out  of  the  profits  of  the  business,  can  be  said 
to  share  the  profits;"  and  the  proposition  that  if  one  "limits  his 
claim  to  be  paid  out  of  profits  only,  his  limited  right  to  payment 
creates  an  unlimited  liability*'  was  pronounced  by  Pollock,  C.  B., 
in  another  case,  "  unjust,  absurd  and  at  variance  with  natural 
equity."  These  dicta  seem  to  settle  the  rule  which  governs 
such  cases.  Here  B.  was  in  fact  a  creditor,  not  of  the  supposed 
firm,  but  of  A.  individually ;  the  debt  was  not  even  "  incurred 
in,"  but  was  preliminary  to,  the  business,  and  the  application 
of  profits  being  for  the  payment  of  an  existing  debt,  there  was 
not  such  a  participation  as  to  establish  the  relation  of  partners, 
between  A.  and  B. 

*  Applying  our  own  reasoning  to  the  case,  it  appears  that  the 
interests  of  the  parties  in  the  profits  were  not  homogeneous,  for 
all  the  profits  belonged  primarily  and  exclusively  to  A.,  as  the 
fruit  of  his  own  capital  and  labor.  B.'s  interest  in  the  profits — 
if  he  can  be  said  to  have  an  interest  therein — was  the  result  of  a 
distinct  and  independent  contract  with  A.  and  not  of  any  implied 
contract  with  A.'s  creditor.  Under  the  existing  agreement  B. 
had  no  lien  on  the  profits,  but  only  a  right  of  action  against  A. 
for  so  much  as  they  were  worth ;  consequently  these  interests  did 
not  subsist  in  the  same  right  or  necessarily  in  the  same  subject- 
matter,  and  therefore  there  was  no  partnership  between  them. 

There  is  a  class  of  cases  where  the  contract  between  A.  and  B. 
is  continuous  oa  both  sides  and  contains  a  provision  for  the  con- 
tinued payment  of  profits.  Here,  as  in  other  cases,  the  relation 
of  the  parties  must  be  gathered  from  the  whole  contract,  and  not 
postulated  by  mere  force  of  the  word  profits. 

In  Ux  parte  Langdale,  18  Ves.  300  (in  terms  of  the  formula), 
it  appears  that  A.,  the  bankrupt,  had  kept  a  canteen,  and  that  B. 
was  a  manufacturer  of  beer.  The  statements  of  the  parties  were 
conflicting :  A.  represented  that  half  his  shop-rent  was  paid  by 
B.  in  consideration  of  A.'s  paying  him  17«.  per  barrel  of  beer 
out  of  the  profits.  B.  stated  that  he  paid  half  the  shop-rent  and 
A.  in  consideration  thereof  paid  him  il.  6«.  per  barrel  for  beer, 
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irliile  other  customers  paid  on);  8/.  8s.  Lord  Eldon  sent  the 
;ase  to  &  jury  to  determine  "  whether  this  was  an  agreement  for 
1  division  of  the  profits,  or  B.  stood  only  in  the  relation  of  a 
>'i?ndor  of  beer  to  this  retailer  at  4^.  5».  per  barrel,  in  considera- 
ion  of  paying  half  his  rent,  selling  to  others  at  8/.  St."  Now, 
r  ire  seek  to  apply  the  rule  of  Cox  t.  Bickman  to  this  case,  we 
iod  it  just  as  difficult  to  say  whether  A.  and  B.  were  mutually 
)rincipal  and  agent,  as  it  is  to  decide  as  an  original  question, 
vliether  they  were  partners  or  not.  We  shall  not  undertake  to 
«ive  the  problem,  but  will  leave  it  to  suggest  its  own  solution,  in 
he  belief  that  this  article  has  already  exceeded  its  proper  limits. 
The  reasoning  contained  in  the  foregoing  observations  may  not 
flteayt  be  capable  of  easy  and  useful  application,  still  there  may 
le  many  cases  in  which  it  will  facilitate  the  solution  of  the  main 
[Qestion  and  lead  to  satisfactorily  conclusions.  And  especially 
j  this  likely  to  be  true  in  cases  of  annuities  and  loans,  or  in 
ases  Uke  that  of  Cox  t.  Hickman,  where  it  may  be  important  to 
bow  that  the  liability  is  completely  exhausted  in  some  inter- 
lediate  party  and  consequently  cannot  reach  beyond.  For  as 
re  have  seen,  the  person  to  be  charged  must  he  a  party  to  a  con- 
ract  either  express  or  implied,  and  where  it  is  not  expreaaed  and 
annot  be  inferred  from  the  actual  relations  of  the  parties,  there 
an  of  course  be  no  contract  and  by  consequence  no  liability. 
S.  D.  Davies. 


RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  the  United  States. 

»  Wife  anb  BEN. 

A  moTtgngee  coald  DOt  forecloie  his  morlgkge  bj  pri>ceediDg9  in  a  court  within 
le  Union  linea  daring  the  rebellion,  when  the  mortgagor  wu  witfain  the  Con- 
^ente  linea.     A  notice  to  the  mortgagor  bj  pahlication  in  a  newspaper  was  not 

legtl  notice  and  proceedings  fonnded  thereon  were  wholly  void. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
)istrict  of  West  Tennessee. 
The  opinion  of  the  court  was  delivered  by 
Bradley,  J. — Thompson  Dean,  of  Cincinnati,  prior  to   the 
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breaking  out  of  the  late  rebellion,  was  the  owner  of  a  large 
amount  of  capital  stock  in  the  Memphis  Gas-light  Company,  a 
corporation  of  Tennessee,  located  and  doing  business  at  Memphis, 
in  that  state.  In  Maj  1861  he  transferred  his  entire  stock  to 
James  II.  Pepper,  secretary  of  the  company,  to  enable  him  (Pep- 
per) to  make  some  disposition  of  it  in  view  of  approaching  hos- 
tilities. On  the  11th  day  of  June  1861,  Pepper  sold  and  trans- 
ferred fifty  shares  of  JlOO  each  to  Thomas  A.  Nelson,  then  of  Mem- 
phis, at  par,  receiving  for  the  consideration  Nelson's  note,  under 
seal,  dated  June  11th  1861,  whereby  he  promised  to  pay  to  the 
order  of  Pepper  $5000,  with  interest  at  6  per  cent,  per  annum, 
out  of  the  net  receipts  of  earnings  on  the  sum  of  J5000  of  the 
capital  stock  of  the  company,  payable  in  quarterly  instalments, 
the  interest  being  first  paid  and  balance  of  said  net  receipts  then 
to  be  applied  upon  the  principal,  which  instalments  should  amount 
to  such  sum  of  money  as  should  be  equal  to  the  quarterly  net  re- 
ceipts of  earnings  on  $5000  of  the  capital  stock  of  the  company ; 
it  was  further  expressed  in  the  note  that  it  was  given  for  the  pur- 
chase-money of  J5000  of  the  capital  stock  of  the  company,  sold 
and  transferred  to  Nelson  by  Pepper ;  and  that  if  Nelson  failed 
to  pay  any  of  the  instalments  quarterly,  as  aforesaid,  after  the 
receipt  by  the  company  of  said  net  earnings,  then  the  full 
sum  of  $5000,  with  interest,  less  interest  and  instalments  paid, 
should  become  due  and  payable. 

To  secure  the  payment  of  this  note  Nelson,  on  the  same  day, 
executed  to  Pepper  a  paper,  in  the  ordinary  form  of  a  mortgage, 
conveying  to  Pepper,  his  heirs  and  assigns,  the  following  real 
and  personal  property,  viz. :  so  much  of  Nelson's  individual 
interest,  right,  title,  and  estate  in  the  property  and  premises  of 
and  belonging  to  the  Memphis  Gas-light  Company  as  should  be 
represented  by  and  equal  to  the  $5000  of  capital  stock  of  said 
company  at  par,  then  describing  the  real  and  personal  property 
which  the  company  owned,  being  gas-works  and  other  property 
in  Memphis,  and  concluding  with  the  usual  conditi(^,  to  be  void 
on  the  payment  of  the  note  according  to  the  tenor  and  effect 
thereof.  This  mortgage  was  duly  acknowledged  and  recorded 
in  the  registry  of  mortgages  for  Shelby  county.  On  the  20th 
day  of  July  1861,  Pepper  sold  and  transferred  to  Nelson  one 
hundred  and  fifty-four  additional  shares  of  said  company,  at  the 
par  value  of  $15,400,  and  received  a  similar  note  and  mortgage 
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ground  was  assumed  by  Nelson,  and  that  he  did  not  make  an 
unequivocal  tender  of  the  money  due,  and  whilst  it  is  probably 
true  that  Dean  insisted  that  the  stock  was  forfeited,  we  are  not 
satisfied  that  his  conduct  was  such  as  to  obviate  the  necessity  of 
a  tender  by  Nelson  if  the  latter  wished  to  prevent  the  principal 
from  becoming  due.  At  this  time  Nelson  was  allowed  to  remain 
peaceably  within  the  Union  lines,  and  there  was  no  reason  why 
he  should  not  have  paid  the  money  to  Dean. 

On  the  5th  of  April  1863,  Nelson,  with  his  family,  was  ordered 
to  remove  south  of  the  lines  of  the  United  States  forces,  and  not 
to  return.  This  order  was  made  in  retaliation  for  some  outrages 
committed  by  guerillas  in  the  vicinity.  In  pursuance  of  it  Nel- 
son and  his  family  removed  within  the  Confederate  lines,  and  re- 
mained therein  during  the  remainder  of  the  war ;  and  were  not 
permitted  to  re-enter  Memphis,  although  Nelson,  at  one  time, 
requested  permission  to  do  so.  The  other  complainant.  May,  was 
within  the  Confederate  lines  during  the  entire  contest. 

On  the  25th  of  April  1863  General  Veatch,  then  commanding 
the  military  district  of  Memphis,  by  a  special  order,  established 
and  organized  a  court  or  civil  commission  for  the  hearing  and 
determination  of  all  complaints  and  suits  instituted  by  loyal  citi- 
zens for  the  collection  of  debts,  enforcement  of  contracts,  pre- 
vention of  frauds,  recovery  of  the  possession  of  property,  and 
generally  to  do  whatever  can  be  done  by  a  court  deriving  its 
powers  from  military  authority.  Before  this  court  or  civil  com- 
mission, on  the  Ist  day  of  September  1863,  Dean  filed  a  petition 
for  the  foreclosure  and  sale  of  the  two  hundred  and  four  shares 
of  stock,  in  order  to  raise  the  amount  due  on  the  notes.  The 
present  appellees,  Nelson  and  wife  and  May,  were  made  defend- 
ants, but  were  returned  not  found ;  and  publication  of  notice  to 
them  to  appear  was  made  in  accordance  with  the  laws  of  Ten- 
nessee existing  prior  to  the  rebellion.  No  appearance  being 
efiected,  a  decree  was  made,  execution  issued,  and  the  stock  was 
sold  by  the  marshal  on  the  23d  day  of  October  1863,  to  one 
Hanlin,  and  was  subsequently  transferred  to  him  on  the  books  of 
the  company  by  the  secretary,  pursuant  to  an  order  of  the  civil 
commission.  Hanlin  immediately  transferred  the  stock  to  Dean. 
From  that  period  to  the  institution  of  this  suit  Dean  drew  the 
dividends  on  the  stock. 

The  appellees  filed  the  bill  in  this  case  in  June  1865,  praying, 


DEAN  p.  NELSON.  225 

mbstancc,  that  the  Btock  might  be  decreed  to  belong  to  them, 
1  that  Dean  might  account*  for  all  the  dividenda  received  by 
I,  to  be  applied  to  the  payment  of  the  notes,  &c.,  and  for 
eral  relief. 

rhe  appellant,  in  his  answer,  seta  op  and  insiatB  upon  two 
ands  of  defence : .  First,  the  forfeiture  of  the  condition  of  tho 
■tgage,  which,  under  the  circumstancea  of  the  case,  and  from 
unconscionable  nature  of  the  transaction,  he  insists  should 
held  to  be  an  absolute  forfeiture,' without  benefit  of  rcdemp- 
I ;  in  other  words,  that  the  instrument  should  be  regarded  as 
onditional  assignment  or  transfer,  and  not  as  a  mortgage. 
:ondly,  the  defendant  sets  up  the  proceedings  before  the  civil 
imission,  by  which,  as  he  contends,  even  if  the  instrument 
e  a  mortg&ge,  all  equity  of  redemption  in  the  stock  was  fore- 
;ed.  The  appellees,  on  the  contrary,  insist  that  the  paper  was 
nere  mortgage ;  that  the  condition  in  the  notes  making  the 
icipal  due  if  the  instalments  were  not  regularly  paid  was  in 
nature  of  a  penalty,  and  should  not  have  been  enforced  in  an 
itable  proceeding ;  that  the  court  or  civil  commission  was 
^al  and  without  authority ;  that  it  never  had  any  jurisdiction 
the  person  of  the  appellants,  nor  of  the  property  attempted 
)e  foreclosed ;  that  the  existence  of  the  war,  and  the  residence 
the  appellees  within  the  Confederate  lines,  forbade  any  legal 
ceedings  against  them  or  their  property ;  that,  therefore,  they 
e  been  illegally  dispossessed  of  the  latter,  and  are  entitled  to 
e  it  restored  to  them  without  conditions ;  and,  finally,  that 
appellant  is  accountable  to  them  for  the  dividends  received 
him,  to  be  credited  on  the  notes. 

[n  determining  the  questions  raised  by  this  record,  in  the  first 
ce,  Dean  must  be  regarded  as  concluded  on  the  question  of 
sale  of  his  stock.  Had  the  transaction  been  merely  an  agroe- 
nt  for  a  sale  upon  the  terms  on  which  the  sale  was  actually 
de,  and  this  a  bill  by  the  vendees  for  a  specific  performance, 
should  find  great  difficulty  in  distinguishing  this  case  from 
It  of  Dorietf  V.  Packwood,  12  Howard  126.  But  here  the  sale 
a  actually  made,  and  the  stock  was  actually  transferred  to 
Ison,  so  that,  in  the  absence  of  fraud,  it  became  absolutely  his. 
)(1  in  support  of  the  hona  fides  of  the  transaction,  it  may  be 
d,  that  in  view  of  all  the  contingencies  of  the  situation,  the 
■angement  was  at  the  time  an  advantageous  one  for  Dean.  At 
Vol.  MX.- 15 


226 


DEAN  V.  NELSON. 


all  events,  he  chose,  on  the  whole,  to  acquiesce  in  it,  and  in  his 
bill  to  foreclose  the  stock,  presented  before  the  civil  commission, 
he  makes  no  claim  but  that  of  holder  of  the  mortgage,  affirming 
and  claiming  under  Nelson's  title  throughout.  And  in  his  an- 
swer to  the  present  bill  he  nowhere  hints  that  Nelson  was  guilty 
of  any  bad  faith  in  the  transaction,  or  made  any  agreement  to 
hold  the  stock  for  him,  or  in  any  other  way  than  as  a  bond  fide 
purchaser  thereof.  And  it  is  hardly  correct  to  say  that  Nelson 
incurred  no  obligation  in  the  transaction.  He  agreed  to  pay  the 
whole  amount  immediately  in  case  of  failure  to  pay  any  instal- 
ment after  the  receipt  by  the  company  of  the  net  quarterly  earn- 
ings. And  this  condition  was  not  in  the  nature  of  a  penalty,  as 
surmised  by  the  appellees ;  but  was  of  the  substance  of  the  con- 
tract. So  that,  on  failure  to  pay  or  tender  the  money  received 
by  him,  or  by  the  company,  on  account  of  the  stock  purchased, 
the  whole  debt  became  due  and  payable  as  a  personal  obligation 
of  Nelson. 

But,  at  all  events,  the  stock  was  actually  sold  and  transferred, 
and  became  the  property  of  Nelson,  and  was  possessed  by  him. 
The  contract  was  an  executed  contract,  and  that  transaction  can- 
not now  be  impeached. 

The  next  question  relates  to  the  character  of  the  instrument 
given  by  Nelson  to  Pepper  as  security  for  the  payment  of  his 
notes.  Was  it  a  conditional  sale,  or  was  it  a  mortgage?  On 
this  question  hardly  a  doubt  can  be  raised.  The  court  is  asked 
by  the  appellant,  under  the  circumstances  of  the  case,  which  the 
appellant  asserts  to  have  been  unconscionable  on  Nelson's  part, 
to  consider  the  instrument  as  a  conditional  conveyance  of  the 
stock,  and  not  a  mortgage.  But  the  court  has  no  power  over  the 
transaction  to  make  it  other  than,  or  different  from,  what  the 
parties  themselves  made  it.  If  it  is  a  mortgage,  it  is  the  duty  of 
the  court  to  declare  it  a  mortgage ;  and  if  it  is  a  mortgage  it  has, 
perforce,  all  the  incidents  and  privileges  of  a  mortgage ;  an<l 
that  it  18  a  mortgage  there  is  no  room  for  question.  The  princi- 
pal engagement  is  contained  in  the  note,  which  creates  a  debt  as 
soon  as  earnings  or  dividends  are  received.  The  other  instru- 
ment is  secondary,  and  is  intended  as  security  for  the  payment 
of  the  note.  The  appellee  himself,  in  his  proceedings  before  the 
civil  commission,  treats  his  claim,as  a  debt,  and  the  instrument  of 
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in  the  feaid  decree  afterwards  directed ;  neither  party  to  recover 
costs  of  the  other  in  this  appeal. 


It  is  one  of  the  effects  of  a  state  of 
war  to  make  QDlawfal  aU  pacific  unli- 
censed intcrcoarse  with  the  enemj.  This 
general  principle  of  the  law  of  nations 
was  well  stated  by  Johnson,  J.,  in  ren- 
dering the  opinion  of  the  court  in  the 
case  of  The  Rapidy  8  Cranch  155.  He 
said :  *<  In  the  state  of  war,  nation  is 
known  to  nation  only  by  their  armed  ex- 
terior ;  each  threatening  the  other  with 
conquest  or  annihilation.  The  indivi- 
duals who  compose  the  belligerent  states 
exist,  as  to  each  other,  in  a  state  of  utter 
occlusion.  If  they  meet,  it  is  only  in 
combat."  **0n  this  point,*'  he  adds, 
*'  there  is  really  no  difference  of  opinion 
among  jurists  :'*  see  also  Amory  v.  Gam- 
age^  1 5  Johns.  24 ;  Griswold  v.  Wad- 
dingtoHf  16  Johns.  438  ;  Staman  v.  Wad" 
dington.  Id.  510;  The  Venice^  2  Wal. 
258  ;  Vattel,  Droit  des  Gens,  B.  3,  Ch. 
5,  sec.  70;  Grotius,  De  Jur.  Bel.  ac 
Pac,  Lib.  3,  Ch.  3,  sec.  9 ;  and  Ch.  4, 
sec.  8  ;  Burlamaqui,  Prin.  du  Droit  Nat. 
et  Pol.,  Pt.  4,  Ch.  4,  sec.  20.  It  fol- 
lows, that  any  conduct,  communication, 
or  intercourse  inconsistent  with  a  state  of 
war  is  unlawful.  See  all  the  authorities 
cited  in  this  note,  particularly  Griswold 
V.  Waddington^  16  Johns.  438,  452,  457, 
474,  478,  479,  481-485,  where  the  cases 
are  collected  by  Chancellor  Kent,  and 
the  rule  announced,  that  no  unlicensed 
intercourse  whatever  with  an  enemy  is 
lawful.  But  see,  cojUra^  Mixer  v.  Sibley ^ 
I  Chicago  Leg.  News  297,  in  effect  over- 
ruling the  case  of  The  JRapid,  8  Cranch 
'55.  See  also  Kershaw  v.  Kelsey,  100 
Mass.  56 1 .  The  chief  difficulty  is  to  ap- 
ply this  general  rule  to  particular  cases. 
It  will  aid  us  to  that  end,  to  consider  the 
reasons  upon  which  it  stands.  Two  rea- 
sons may  be  given  :  Any  communication 
or  intercourse,  not  hostile,  between  belli- 
gerents, however  innocent  or  apparently 
harmless,  would  furnish  opportunities  for 


treasonable  practices  ;  and,  if  commercial 
in  its  nature,  or  involving  the  making  or 
executing  of  contracts,  it  would  tend  to 
increase  the  pecuniary  resources,  or  re- 
lieve the  financial  embarrassments,  of 
the  enemy.  Accordingly,  all  trading, 
negotiating,  or  contracting,  and  all  per- 
forming of  contracts  existing  before  the 
war,  with  one  now  an  enemy,  are  for- 
bidden. Contracts  made  before  the  war, 
but  remaining  unexecuted  at  the  time  of 
its  outbreak,  are  suspended  so  long  ai> 
the  war  lasts ;  those  made,  flagrante  bello, 
are  absolutely  void:  Crawford  v.  The 
Wm.  Penny  8  Wash.  C.  C.  484 ;  Gris- 
wold V.  Waddington,  16  Johns.  438  ;  Ex 
parte  Boussmalcer,  13  Vesey  71 ;  Wheat. 
Int.  Law,  sees.  805-317 ;  Leathers  v.  /«.«. 
Co.,  2  Bush  296  ;  TT7//i«m  v.  Patterson, 
7  Taunt.  43 ;  Hanger  r.  Abbott,  6  Wal. 
532 ;  Tucker  v.  Watson,  6  Am.  Law 
Reg.  (N.  S.)  220;  Dorsey  v.  KgU,  30 
Md.  512.  If  the  operation  of  the  gene- 
ral rule  be  deemed  disadvantageous,  the 
political  power  can  relieve  from  it  bv* 
granting  licenses  to  violate  it :  CoppfJl 
V.  Ball,  7  Wal.  542  ;  McKee  v.  Unihd 
States,  8  Id.  163.  Thus,  it  is  clearlv 
unlawful  to  buy  from  or  sell  to  an  enemy 
goods  or  merchandise,  whether  contra- 
band of  war  or  not :  T7ie  Ouachita 
Cotton,  6  Wal.  521.  The  state  of  war 
operates  upon  the  relations  of  debtor  and 
creditor,  suspending  them  while  the  war 
continues  :  The  United  States  v.  Gross- 
ma  yer,  9  Wal.  72.  So,  the  drawing, 
negotiating,  or  remitting  of  bills  of  ex- 
change, upon  or  for  the  account  of  an 
enemy,  is  unlawful :  Griswold  v.  Wad- 
dington, 16  Johns.  438 ;  Willison  r. 
Patterson,  7  Taunt.  439  ;  4  Moore  133, 
8.  C.  ;  Boare  v.  Allen,  2  Dal.  \02; 
Conn  V.  Penn,  1  Pet.  C.  C.  523 ;  Dfn- 
niston  v.  Imbrie,  3  Wash.  C.  C.  396 : 
Billgery  v.  Branch,  8  Am.  Law  Reg. 
(N.    S.)  334.     A   single   exception  is 
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e  bills  are  lirasn  by  pTitonen  of  paid  to  him  pcrtonBll;  in  Ihc  deblor'a 

for  suUiscence  or  for  their  ranioni ;  irounlr}-,  or  lo  an  ti-ent  authorized  to  re- 

ise   1.    iloorkead,    S    Taaiit.    S-IT  ;  cetvo  it  residing  (here,  bat  appointed  be- 

i:l,Droitde9Geii3,  B.  3,  Ch.  lG,>ec.  Tore  1b«  war.    See  Conn  r.  Penn,  1  Pet. 

r»nniT.    B/actiBme,  Doug.  641  ;  C.C.S24-S;  Tl-t  C«ilfd  Stales  y.  Gro.^t- 

•  T.  Holi,  I   T.  B.  73 ;  GoodriJi  raoyer,  9  Wal.  72. 

'■irrfoB,   1.1  Johns.  6  ;    Critwold  t.  It  is  unlawful  to  eorrespond  with  an 

dinijtoii,    16   Johns.   451;  Kerihaa  enemy  by  letter  ;  GrUiBold  v.  n'aililin'j- 

>iiff,  100  Mass.  561.     But,  couira,  ton,  16  Johns.  473,  referriog  to  Ihe  bc- 

JonJoci  T.  Bochrmd,  8  T .  II.  8S9  [  tion  of   the   Continental    Congress   in 

r  1.  Bell,  Id.   S4B.     It  is  also  qd-  June  1778,  and  citing  from  its  JonmBi, 

d  for   one    having    goods    in    »a  toI,  4,  p.  254  ;  so,  donblless,  wonld  it 

y'iconntry,  at  theoulbreafcof  war,  be  to  ns«   for   any  priralB   unlicensed 

rhdraw  them  to  the  eoontry  of  the  purpoio  the  telegraph,  curier  pigeons, 

[;   certainly,    anleia   it    be  done  balloons,  signals,  or  communications  in 

ptly.    If  ledanunreaionHUetime,  newspapera,  directed  to,  or  iaiended  lo 

become  impressed  with  the  chsrac-  reach,  an  enemy. 

r  enemy't  gooiU,  and  are  lawful  From  the  same  principles,  it  folloivs, 

:  The  Rapid,   6  Cranch  155  ;  Tin  that  interest  ceases  to  accrue  upon  con- 

Bagalti/,  S  Wal.  377  j  Tir  Haap-  tracts  dnring  Ihe  continuance  of  a  war 

d.  372.    So,  the  contraci  of  partner-  between  tha  countries  of  the  parties  to 

J  di'iolreJ,  or,  at  least,  suspended,  Ihem  :  Hoare   t.    Attea,   2   Dal.    102; 

'.  state  of  war  :   Griiaotd  T,  Wad-  Foxcraft  T.  Ntgk,  Id.  132  ;  McCult  r. 

-»,  15  Johna.  67  ;  s.  c,  on  appeal,  T»rntr,  1  Call  133 ;   Breaer  ».  Hastif, 

oboi.   438  ;    The    Wm.   Baga!e),  5  3  Call  Si ;  Paul  v.   Chrislie,    4   H.    i 

377.     It  is  nnUnful  to  complete  McH.  161 ;   Coan  T.  Penn,  1  Pel.  C.  C. 

aMioilhanenemjafterwar  breaks  523;  Dennisloa  i.  Jmbrie,   3  Wash.  C. 

To  this  rule   the   following  case  C.  396;    Ward  T.   S-nilk,  7  Wal.  447; 

leld  to  be  »n  exception.    Where  A.  Bigier  t.  Waller,  3  Chicago  Leg.  Ke«a 

acted  Kith  B.  to  deliver  to  him  lam-  26;    Ytaton  t,   Btraei/,  Id.   82;    Taclxr 

ud  war  sapervened  between  their  v.    Watson,  6   Am.  Law  Beg.  (H.  S.) 

dice  coanlries,  before  the  contract  920.     So,  slatules  of  limitation  are  cus- 

rullj  executed,  held,  thai  B.  migbt  pended  as  to  such   contracts :   Wall  v. 

L  balance  due  for  lumber  delivered,  Boiion,    3  N.  &   McC.  498;   Mosta  v, 

jrsoaace  of  the  coatract,   in  B.'s  Jone$,   Id.    359  ;   yicts]  v.  MartindaU, 

country,    to   A.'s   agent  residing  Harper  (S.  C.)   136;  Ogden  v.  Black- 

,  allhough  such  delivery  took  place  Itdge,  2  Cranch  272  ;  Hojikirk  v.  Belt, 

the  war    broke  out  r  Buchanan  i.  3  Cranch  54  ;  Tlanyer  v.  Abbott,  6  Wal. 

S,   19  Johns.    137.      It  coald  not  532  iJackson  Ins.  Co.v,  Stm>arl,6  Am, 

St  ibe  enemy  thai  A.  delivered  the  Law  Beg.  (X.  S.)  732  ;  Conn.  Int.  Co. 

xr  here  ;  and,  though  it  might  be-  v.  JIall,  7  Am.  Law  Reg.  (N.  S.)  606  ; 

him  if  the  price  paid  were  to  be  Semmea  v.  Im.  Co.,  B  Am.  Law  Keg. 

imitted  to  him  by  bis  agent,  still  it  (N.  8.)  673.      To  the  ralo  reapectiug 

:  be  preinmed  it  would  not  be  so  interest  there  are  some   exceptions : — 

iiniited,  bat   that  the  agent  would  Where  the  hostile  creditor  resides  in  the 

a    it  here   while  the   war   lasted,  debtor's  country,  or  has  an  agent  there 

lie  lame  principle  it  haa  been  held,  authorized  to    receive   the    debt ;   and 

it  ii  Dol  unlawful  to  pay  a  debt  to  an  where  the  debt  was  made  payable  at  a 

nv,  Jiayrante  l^llo,   provided   it  be  particular  place  in  the  debtor's  country, 
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and  the  debtor  has  failed  to  pay,  or  to 
offer  to  pay,  there,  at  maturity,  interest 
will  be  allowed,  although  a  state  of  war 
has  intervened.  See  the  cases  cited 
above  as  to  interest.  It  is  presumed  the 
rule  would  'be,  to  some  extent,  the  same 
in  regard  to  statutes  of  limitation.  They 
would,  doubtless,  not  be  suspended,  were 
the  enemy  debtor  or  creditor  residing 
here  under  a  license,  and  so,  capable  of 
suing  or  being  sued  upon  the  contract. 
See  the  cases  cited  below.  Also  Braun 
V.  Stturweitiy  10  or  11  Wal.  It  has  long 
been  settled  that  an  alien  enemy,  resi- 
dent in  his  own  country,  can  neither  sue 
nor  be  sued  in  the  tribunals  of  the  coun- 
try with  which  his  own  is  at  war :  Craiv- 
ford  V.  The  Wm,  Penn,  3  Wash.  C.  C. 
106;  Wilcox  V.  Hetiry,  1  Dal.  69; 
Mumford  v.  Mumford,  1  Gal.  366  ;  Bell 
V.  Chapman^  10  Johns.  183;  Johnson  y. 
Decker  J  1 1  Johns,  418  ;  Society  v.  Wheel- 
er, 2  Gal.  105;  The  Emulous,  1  Gal. 
563  ;  Brandon  v.  Nesbit,  6  T.  R.  23 ; 
Briatow  v.  Lowers^  Id.  35  ;  Potts  v.  Bell, 
8  T.  R.  548 ;  Semines  v.  Ins.  Co.,  8  Am. 
Law  Reg.  (N.  S.)  673;  The  Hoop,  1  C. 
Rob.  Adm.  200;  Hanger' y.  Abbott,  6 
AVal.  532.  But  see,  contra,  Dorset/  v. 
Kyle,  30  Md.  512;  Dorsey  v.  Dorsey, 
Id.  522  ;  Mixer  v.  Sibley,  1  Chicago 
Leg.  News  297.  And  where  a  suit  had 
been  commenced,  and  was,  at  the  out- 
break of  the  late  war,  pending  between 
persons  who  became  enemies  thereby, 
the  jurisdiction  of  the  court  ceased  when 
the  war  broke  out ;  and  it  could  enter  no 
order  by  which  the  rights  of  the  non- 
resident defendant  could  be  affected : 
Livingston  v.  Jordan,  Am.  Law  Reg.  for 
Jan.  1871,  53,  per  Chase,  C  J.,  Su- 
preme Court  U.  S.  But,  if  the  alien 
enemy  reside  here  at  the  outbreak  of  the 
war,  or  come  hither  to  reside,  flagrante 
bello,  under  an  express  or  implied  li- 
cense from  the  government,  he  may  sue 
or  be  sued  here  as  in  pence  :  Clarke  v. 
Morey,  10  Johns.  69.  Compare  Buck- 
ley x.  Lyttle,  10  .Johns.   117;   Oicens  v. 


Hannay,  9   Cranch   1 80 ;  Bamtrslti/  r. 
Lambert,  2  Johns.  Ch.  508. 

The  late  rebellion  of  the  Southeru 
States  was  a  war,  within  the  meaning 
of  the  law  of  nations,  and  was  followed 
by  the  same  legal  consequences  as  anv 
other  war  :  The  Prize  Cases,  2  Black 
666;  The  Venice,  2  Wal.  258;  Mn. 
Alexander's  Cotton,  Id.  404  ;  Mauran  v. 
Ins.  Co.,  6  Id.  1 ;  The  Ouachita  Cotton,  Id. 
521  ;  Hanger  v.  Abbott,  Id.  532  ;  Coppdl 
V.  Hall,  .7  Id.  542  ;  McKee  t.  U.  S.,  P 
Id.  163 ;   U,  S.  V.  Grossmayer,  9  Id.  72 

According  to  the  principal  case,  the 
fact  that  an  alien  enemy  has  property 
here,  subject  to  a  mortgage  lien  or  to 
seizure  by  foreign  attachment  under  a 
state  law,  does  not  exempt  him  from  the 
operation  of  the  rule,  that  ho  cannot  be 
sued  in  our  courts.  Notice  to  him  of  the 
pendency  of  such  a  suit  must  be  either  by 
a  communication  sent  to  him  personallr, 
or  by  an  advertisement  directed  to  him  in 
a  newspaper.  The  former,  no  court  would 
think  of  sustaining  as  a  valid  notice: 
and  the  latter,  in  substance  the  same, 
or  worse,  is  held  in  the  principal  ca<e  to 
be  illegal  and  void,  and  so  giving  m 
jurisdiction  to  the  court.  This  question 
seems  first  to  have  arisen  in  the  Superior 
Court  of  Chicago,  in  1867,  in  two  cases ; 
one,  where  a  decree  of  foreclosure  had  been 
entered,  during  the  war,  against  a  Con- 
federate enemy,  upon  notice  by  publica- 
tion in  a  newspaper;  and  the  other, 
where  lands  had  been  sold  upon  execu- 
tion in  foreign  attachment,  on  a  similar 
notice  to  one  who  was  a  Confederate 
enemy.  It  was  held  by  Jameson,  J.. 
that  the  court  acquired  no  jurisdiction 
to  render  the  decree  or  the  judgment, 
and  that  the  defendant  was  in  each  case 
entitled  to  relief:  Conn,  Ins.  Co,  v.  Jlali, 
7  Am.  Law  Reg.  N.  S.  606  ;  Sibhjj  v. 
Mixer,  decided  at  the  same  time,  but  un- 
reported. The  latter  case  was  taken  bj 
appeal  to  the  Supreme  Court  of  Illinois, 
and  the  decision  of  the  court  below  re- 
versed. 
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lie  ssnie  point  arose  in  Maryland,  in 
y,  in  two  cases,  of  wliich  iho  fncls 
c  similar  to  (hose  in  the  two  last 
I.  Slid  it  Taa  held,  (hat  the  doib- 
ri  a'>lkc$,  paliltshvd,  one  in  pur^u- 
e  of  a  law  of  Maryland,  and  tlie 
:r.  in  partuBDce  of  an  orilcr  uf  court, 
(ling  th«  publicniioa  of  the  BHtnc, 
e  sufticient  to  give  jurisdiction  to  the 
n:  Vorsfi)  v.  Aye,  30  Md.  512; 
^«r.Lorif!/,  Id.  522.  In  ncillier 
btie  Marjland  cams  does  it  appear 

the  fact  of  the  husiile  character  of 
ilefcndant  was  made  tnovrn  to  the 
n  kdow.  In  MUer  i.  SMt-;,  the 
1014  case,  on  the  contrary,  the  fact 

ihe  defendant  in  attachment  was  an 
n;  irithin  the  Confcdernte  lines, 
.':ireii  in  the  aMdavic  upon  which  the 

ns!  issued.  It  is  difficult  to  see 
n  what  principle  this  decision  can  be 


jQEht  t. 


;  held  v 


proceciling;  for,  the  effect  of 
existence  of  a  state  of  war,  by  the 
uf  nations,  as  nell  as  bj  the  Act  of 
greisofjuly,  1861,  was  unquestion- 
10  suspend  alf  state  laws  permitting 
<  and  proceedings  inconsistent  tbere- 
1,  or  with  the  state  of  war.  Could 
Illinois  legislature  empower  (he  cill- 


rule  cslahltshcd  by  the  principal  ca^ 
Itcsidcs,  Iho  elHrnialion  so  frcqueni 
ine(  with  in  our  reports,  that  ''no  iu 
case  can  be  found  in  the  books,"  if  it 

rests  on  a  thorough  study  of  the  hool 
that  it  is  generally  not  entitled  to  mn 
weight.  Mow  the  case  is  here,  mnr 
inferred  from  the  fact  Ihiil  ilio  whi 
tenor  of  (ho  only  authority  cited 
iliitr  V.  Sil'tey  on  this  point — the  i 
CIS  ion  of  (ho  Supreme  Court  of  1 
United  Slates  in  the  case  of  We  Hap 
BCraneh  ISS — is  misstBte<l  hy  the  cou 

lenmed  judge  who  delivered  ihc  opjni 
citing,  as  employed  by  the  cnurt,  li 
gtiage  which  was  used  only  in  argiimi 
by  the  counsel  beaten  in  the  case,  a 
the  doctrine  involved  in  which  was  rej 
dialed,  and  the  very  contrary  aiinounci 
in  the  energetic  terms  quoted  in  i 
opening  pari  of  this  note,  by  Jonsci 
J.,  who  rendered  the  decision. 

In  tS70,  a  dilferent,  thnugh  ana 
gous,  queslion  arose  in  the  Disti 
Court  for  the  Southern  District  of  N 
Tort,  touching  the  vulidiiy  of  a  f 
n  a  Irusi  dec<l,  as  ngai 


D  go  to 


11,  or  in  any  manner  whatever  com- 
iii:ale  with,  a  public  enemy  ?    And  it 

M'fer  T.  Sihifg,  with  some  severity, 
:  nu  ease  can  be  found  in  the  bo«ks 
i.^ining  the  position  liiken  by  the 
rt  hclow  in  that  cose.  If  it  be  con- 
I'l,  that,  before  (he  late  war,  no  anch 
i  could  be  found,  it  docs  not  follow 
t  the  rale  may  not  be  as  staled.  I( 
V  be,  that  no  credKor  ever  before 
;;tit  to  abuse  the  process  of  the  courts 
-iifh  a  purpose — a  purpose  that  could 
■ily  evfr  be  consummated  without 
k  inju-ticE — or,  il  may  be,  that  no 
irl  ever  before  ventured  to  deny  (he 


within  (he  Confederalc  lines,  when  si 
sale  was  made,  as  provided  in  the  dc 
upon  a  notice  to  the  donor  of  the  poi 
by  publication  in  a  ncwspa|>cr.  It  i 
held  by  Blatchford,  J.,  that  the  s 
was  invalid — the  notice,  upon  the  pi 
ciples  since  established  in  the  prinei 
case,  being  held  to  be  absolutely  to 
The  Kaiuiu'ha  Coal  Co.  v.  The  Kanm 
u«d  Ohio  Cml  Co.,  publit^hcd  in  piini 
let.  The  same  point  arose,  in  the  : 
prcme  Court  of  the  District  of  Colunil 
in  the  case  of  Cretn  v.  Aleriimtr.r 
Chicngo  Leg.  Hews  123,  and,  upon 
Bulhorily  of  (he  former  ease,  was  deci 
by  5IcAethl-r,  J.,  in  the  same  way 
In  the  case  ot  Harper  v.  El),  ilcci. 
by  Williams,  J.,  in  the  Chicago  Cir< 
Court,  in  IS70,  it  was  held,  that  i 
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appeared  that  the  defendant  who  was 
seeking  to  redeem  from  a  sale  of  his 
property  made  upon  a  notice  published 
in  a  newspaper,  while  he  was  an  enemj 
within  the  Confederate  lines,  had  yolun- 
tnrily  gone  thither  from  a  Northern  State 
to  assume  the  hostile  character,  relief 
would  be  denied.  While  a  person 
choosing  to  become  a  traitor,  and  leav- 
ing the  North  for  that  purpose,  would 
be  morally  more  culpable  than  one  who, 
residing  at  the  South,  should  have  been 
driven  into  treason,  perhaps,  by  over- 
whelming force,  it  is  not  clear  that  a 
different  rule  should  be  applied  to  the 
two,  unless,  perhaps,  it  should  appear 
that  the  purpose  of  assuming  the  hostile 
character  was  to  oust  the  court  of  juris- 
diction. Why  should  a  harder  measure 
of  justice  be  meted  to  a  traitor  becoming 
such  voluntarily  north,  than  to  one 
becoming  such  in  like  manner  south,  of 
a  given  line  ?  The  facts  are  not  very 
fully  stated,  but  it  seems  that  the  defend- 
ant's family  went  from  Illinois,  after 
the  outbreak  of  the  war,  to  reside  in 
Kentucky,  but  that  the  defendant  him- 
self, before  the  war,  W'cnt  from  one  of 
the  western  territories  to  a  Southern 
State,  where  he  afterwards  joined  the 
rebel  army,  voluntarily,  as  he  admitted, 
and  from  a  sense  of  dutv.  If  these  were 
the  facts,  the  hypothesis  of  his  having 
voluntarily  gone  South  to  enter  the 
rebel  army,  was  unfounded,  and  it  is 
still   harder  to  accept  the  decision  as 


authoritative  :  Harper  v.  Elt/,  2  Chicago 
Leg.  News  350,  with  which  compare 
Mrs,  Alexander's  Cotton,  2  Wal.  404, 
419,  in  which  the  court  declare,  that  the 
personal  dispositions,  that  is,  I  suppose, 
the  political  sympathies,  of  parties  will 
not  be  inquired  into,  in  questions  of 
capture,  but  rather  their  domicil  or  resi- 
dence. 

The  question,  to  what  remedy  a  partj 
is  entitled,  who  is  aggrieved  by  a  wrong- 
ful assumption  of  jurisdiction,  in  this 
class  of  cases,  is  not  always  an  easy  one 
to  answer.  If,  as  in  Mixer  v.  Sibhi, 
the  error  appeared  on  the  record,  it 
might  be  corrected,  upon  writ  of  error, 
in  the  appellate  court,  if  the  writ  were 
sued  out  in  apt  time.  But  where,  as 
seems  to  have  been  true  in  the  Maryland 
cases,  the  record  did  not  show  to  the 
lower  court  the  hostile  character  of  the 
party  proceeded  against,  the  judgment 
or  decree  would,  on  its  face,  appear  to 
be  valid,  and  would  doubtless  be  <o 
held  on  appeal — unless,  indeed,  the  facts 
were  admitted  in  the  appellate  court, 
and  a  decision  invoked,  as  though  thev 
appeared  of  record.  To  reverse  such  a 
judgment,  the  injured  party  must  hfl^c 
recourse  to  a  bill  in  chancery,  a:*,  a  bill 
in  the  nature  of  a  bill  of  review,  or  a 
bill  to  redeem,  or  to  some  other  pro- 
ceeding appropriate,  under. the  circum- 
stances, according  to  the  local  law. 

(J.  A.  J« 
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THE  STATE  OF  TEXAS  r.  WHITE  et  Al. 
THE  STATE  OF  TEXAS  v.  RUSSELL,  Executor,  et  Al. 

An  attorney  or  solicitor,  who  is  also  counsel  in  a  cause,  has  a  lien  on  moneys 
collected  therein  for  his  fees  and  disbursements  in  the  cause,  and  in  any  suit  or 
proceeding  brought  to  recover  other  moneys  covered  by  the  same  retainer. 

If  the  attorney  is  guilty  of  no  bad  faith  or  improper  conduct,  and  claims  to 
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i  1  fair  ««l-olf  agaiail  hii  clicDI,  which  iha  l&iler  reTasea  to  allow,  a  motion 
inio  coin  ihe  Dioneji  collected  will  not  be  gr>iiled,  but  the  partiei  will  be  li 

\  pirtr  baa  a  general  right  to  change  hia  ntlorne}',  and  a  rule  for  ihat  purpo 
I  be  granted,  leaving  to  the  altomef  the  adrantage  of  an;  lica  he  maj  ha 
p*pen  01  monefi  in  hi*  hand)  ai  lecurity  for  hii  feei  and  diibanementa, 

I.v  the  first  of  these  cases  a  motion  was  roaile  for  an  order  c 
orge  W.  Paschal,  lately  counsel  for  complainant,  to  pay  to  tl 
rk  of  this  court,  for  the  benefit  of  complainant,  the  sum  c 
7,325  in  gold,  alleged  to  have  been  received  by  him  under  tl 
?ree  in  the  case.  In  the  other  case  motion  is  made  that  tl 
ne  of  said  Paschal  be  stricken  from  the  docket  as  counsel  fi 
'  complainant,  and  that  he  be  forbidden  to  interfere  with  tl 
le.  Rules  to  show  cause  having  been  granted,  with  leave 
ber  party  to  file  affidavita,  the  respondent,  Paschal,  at  the  r 
Tl  of  the  rules,  filed  a  statement,  under  oath,  by  way  of  cau 
y  the  motions  should  not  be  granted. 

T.  J.  Durant,  for  the  motions. 

-■1.  G.  Riddle,  contrtl. 

The  opinion  of  the  court  was  delivered  by 
Bradley,  J. — The  application  for  an  order  on  the  responds: 
pay  money  into  court  is  in  the  nature  of  a  proceeding  as  for 
Dtempt.  The  application  is  based  upon  the  power  which  tl 
lilt  has  over  its  own  officers,  to  prevent  them  from,  or  puni; 
em  for,  committing  acts  of  dishonesty  or  impropriety  calculat' 
bring  contempt  upon  the  administration  of  justice.  For  8u< 
proper  conduct  the  court  may  entertain  summary  proceedin 
attachment  against  any  of  its  officers,  and  may,  in  its  disci 
ID,  punish  them  by  fine  or  imprisonment,  or  discharge  th( 
im  the  functions  of  their  offices,  or  require  them  to  perfoi 
eir  professional  or  official  duty,  junder  pain  of  discharge 
iprisonment.  The  ground  of  the  jurisdiction  thus  exercis 
the  alleged  misconduct  of  the  officer.  If  an  attorney  ha 
llected  money  for  his  client,  it  is  primd  facie  bis  duty,  afl 
'ducting  his  own  costs  and  disbursements,  to  pay  it  over  to  su 
icDt ;  and  his  refusal  to  do  this,  without  some  good  excuse, 
098  misconduct  and  dishonesty  on  his  part,  calculated  to  bri 
scredit  on  the  court  and  on  the  administration  of  justice.  It 
lis  misconduct  on  which  the  court  seizes  as  a  ground  of  jurisd 
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tion  to  compel  him  to  pay  the  money,  in  conformity  with  his  pro- 
fessional duty.  The  application  against  him  in  such  cases  is  not 
equivalent  to  an  action  of  debt  or  assumpsit,  but  is  a  quasi  crimi- 
nal proceeding,  in  which  the  question  is  not  merely  whether  the 
attorney  has  received  the  money,  but  whether  he  has  acted  im- 
properly and  dishonestly  in  not  paying  it  over.  If  no  dishonesty 
appears  the  party  will  be  left  to  his  action.  The  attorney  may 
have  cross-demands  against  his  client,  or  there  may  be  disputes 
i  between  them  on  the  subject,  proper  for  a  jury  or  a  court  of  law 

j  or  equity  to  settle.     If  such  appear  to  be  the  case  and  no  pro- 

fessional misconduct  be  showti  to  exist,  the  court  will  not  exercise 
j  its  summary  jurisdiction.     And,  as  the  proceeding  is  in  the  nature 

of  an  attachment  for  a  contempt,  the  respondent  ought  to  be  per- 
mitted to  purge  himself  by  his  oath.  "  If  he  clear  himself  by 
his  answers,"  says  Justice  Blackstone,  "the  complaint  is  totally 
dismissed:'*  4  Com.  288. 

The  answer  of  the  respondent  in  this  case  sets  forth  the  history 
of  the  litigation  instituted  for  the  recovery  of  the  Texas  indem- 
nity bonds  and  the  part  taken  by  him  therein,  both  in  the  two 
cases  in  which  these  motions  are  made  and  in  other  cases  and 
proceedings.  A  portion  of  this  history  is  published  in  the  report 
of  Texas  v.  White,  7  Wallace  700. 

The  answer  admits  that  the  respondent  has  received  the  sum 
alleged,  viz.,  $47,325  in  gold,  paid  under  the  decrees  of  this 
court,  but  alleges  that  his  disbursements  have  been  $13,355.98 
(of  which  he  gives  an  account  by  items),  and  that  his  charge  for 
services  is  $20,000  in  the  case  of  Texas  v.  White,  Chiles  et  al 
alone,  the  reasonableness  of  which  charge  is  corroborated  by 
affidavits  of  highly  respectable  counsel,  and  the  balance  and  much 
more  he  claims  to  be  due  to  him  from  the  state  of  Texas  for  his 
services  in  relation  to  others  of  this  same  lot  of  indemnity  bonds, 
for  the  recovery  of  which  he  was  originally  retained  by  the 
governor  of  JPexas,  as  well  as  for  other  matters  specified  in  the 
answer,  into  the  merits  of  which  it  is  not  necessary  for  us  to  go, 
inasmuch  as  neither  party  has  asked  this  court  to  settle  or  liqui- 
date the  accounts  between  them.  All  that  we  are  concerned  to 
ascertain  and  decide  on  this  motion  is,  whether  the  respondent 
retains  the  money  in  his  bands  in  bad  faith,  and  is  therefore 
guilty  of  any  such  misconduct  as  will  justify  the  court  in  inter- 
posing its  authority  in  a  summary  way. 
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It  appears  by  the  answer  that  at  the  breaking  out  of  the  rebel- 
in  there  were  in  the  treasury  of  Texas  seven  hundred  bonds  of 
e  United  States,  of  91000  each,  belonging  to  the  school  fund 
the  state,  and  known  as  the  Texas  indemnity  bonds,  being 
rt  of  the  85,000,000  of  bonds  delivered  to  the  state  at  the  time 
its  admission  into  the  Union.  These  bonds  had  not  been  cn- 
rsed  by  any  governor  of  the  state,  as  was  required  to  make 
em  negotiable,  but  the  military  board  nevertheless  disposed  of 
em  for  the  purpose  of  aiding  in  carrying  on  the  ^Tar.  One 
mdred  and  thirty-six  of  thcao  bonds  came  into  the  hands  of 
liite,  Chiles,  and  Others ;  about  one  hundred  and  fifty  came 
to  the  hands  of  Peabody  &  Co. ;  and  various  others  into  the 
inds  of  other  persons.  It  was  claimed  by  these  parties  that, 
iving  received  the  bonds  in  good  faith,  they  were  entitled  to  be 
lid  their  full  amount  by  the  government  of  the  United  States, 
id  many  of  them  were  so  paid.  But  it  is  claimed  by  the  answer 
at,  by  the  indefatigable  exertions  of  the  respondent  payment 
IS  stopped  on  a  large  number  of  the  bonds,  and  suits  wore  in- 
ituted  against  the  parties  who  had  received  them  or  had  received 
e  money  secured  by  them.  The  respondent  was  employed  by 
.  J.  Hamilton,  the  provisional  governor  of  Texas  in  1865,  to 
irry  on  these  prosecutions.  He  first  commenced  a  suit  against 
hite.  Chiles,  and  Others,  in  Texas,  but,  not  being  able  to  serve 
lem  with  process,  ho  removed  his  operations  to  Washington, 
id  there  commenced  the  suit  in  which  the  money  in  question 
as  recovered.  He  also  took  the  proper  steps  and  presented 
laboratc  arguments  in  tho  Treasury  Department  to  prevent  a 
.'dcmption  of  the  bonds  and  to  render  the  prosecution  effectual, 
eing  partially  successful  in  this  object,  as  before  mentioned, 
io  stipulation  was  made  with  Governor  Hamilton  for  any  certain 
^e  for  these  services,  but  it  was  understood  between  them  that 
ae  respondent  should  charge  such  fees  aa  the  responsibility,  ex- 
ense,  time,  skill,  and  services  should  render  proper.  On  the 
:iith  of  this  understanding  the  respondent  left  his  home  in  Texas, 
liere  his  practice  was  lucrative,  and  came  to  the  North  to  attend 
>  this  business.  For  a  time,  on  a  change  of  local  administration 
1  Texas,  other  counsel  were  employed  in  the  cases,  but  never,  as 
:  appears,  to  the  entire  displacement  of  the  respondent ;  and  in 
)eeeraher  1867,  he  received  the  following  special  engagement 
rom  E.  M.  Pease,  then  Governor  of  Texas;  "Ex-ccutive  of 
■fias,  Austin,  December  Sd  1867,  George  W.  Paschal,  Esq., 
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r  sir :  Your  two  letters  of  the  9th  and  14th  of  Novemlet 
B  together  a  day  or  two  since.  I  had  intended  to  write  vuw 
re  this,  and  ask  you  to  make  a  thorough  examination  of  tb( 
at  Washington  in  hehalf  of  the  state  against  Chilea  and  Others 
certain  United  States  bonds  belonging  to  the  schoo]  fund  of 
IS,  but  a  great  press  of  business  has  prevented  me  from  doin^ 

I  now  wish  you  to  make  such  an  examination,  and  make  i 
report  thereon  to  this  office  as  early  as  possible.  In  the  mear 
you  are  fully  authorized  to  take  charge  of  and  represem 
interest  of  the  state  in  said  suit.  Your  compensation  will  b( 
indent  upon  the  action  of  a  future  legislature,  unless  a  reco 
'  is  had  in  the  suit,  in  which  event  I  shall  feci  authorized  t< 
TOM  retain  it  out  of  the  amount  received.  Yours,  with  respect 
M.  Pease."  The  power  of  the  governor  to  make  such  ai 
.ngement  is  not  disputed.     The  legislature,  in  October  prcri 

had  passed  an  act  expressly  authorizing  the  governor  to  tak' 
1  steps  as  he  might  deem  proper  to  recover  possession  of  theS' 
is,  and  to  compromise  with  the  parties  holding  them  o 
lUgh  whose  hands  they  had  passed.  The  respondent  acceptei 
■e  terms,  and  continued  to  manage  and  conduct  the  suhsequen 
;ation,  both  in  this  case  of  White,  Ghilos,  et  ah.,  and  olhe 
!S,  In  addition  to  the  above  letter,  Governor  Pease,  on  the  13t 
November  1868,  executed  to  the  respondent  a  power  of  attoi 
,  constituting  him  his  agent  and  attorney  in  fact,  to  represcn 
state  of  Texas  in  any  suits  then  pending  or  thereafter  to  b 
ituted  in  any  courts  in  the  District  of  Columbia  in  relation  t 

of  the  said  bonds,  with  power  to  settle  and  compromise  wit 

of  the  parties.  Under  these  various  retainers  and  cngagt 
its  the  respondent  gave  his  attention  for  several  years  to  tii 
)very  of  the  bonds,  and  finally  succeeded  in  recovering  tb 
lunt  before  mentioned  from  the  defendants  in  the  case  o 
ite,  Chiles  and  Others,  and  made  considerable  progress  in  □< 
ating  a  settlement  of  those  which  had  come  to  the  hands  o 
.body  &  Co.  In  June  1869,  Governor  Pease  visited  Wasbinf 
;  and,  on  being  made  acquainted  with  the  respondent's  prt 
lings,  approved  of  the  same,  and  entered  into  a  furthe 
ingemont  with  him  in  relation  to  three  hundred  of  the  sai 
ds  which  had  been  carrietl  to  Europe  by  one  Swisher  (of  wbic 

Peabody  bonds  were  a  part),  by  whiclj  he  agreed  that  tbc  ri 
ndent  should  he  paid,  for  carrying  the  litigation  through,  twenty 

per  cent,  on  the  one  hundred  and  forty-nine  bonds  receive 
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Peabody  &  Co.,  and  twenty  per  cent,  on  the  remainder,  bein 
e  hundred  and  fifty-one  bonds  in  the  hands  of  Droege  &  Gi 
nicr  this  arrangement  the  respondent  continued  his  negotii 
w)  with  these  parties,  and  vas,  as  he  believed,  near  effecting 
isfactory  arrangement  and  settlement  with  them,  when,  on  ( 
rat  the  27th  of  January  1870,  he  received  &  telegram  froi 
mund  J.  Davis,  who  had  been  appointed  provisional  governc 
Texaa  in  place  of  Governor  Pease,  that  his  appointment  i 
;nt  for  the  state  of  Texas  was  revoked.  A  letter  from  tb 
rernor  was  received  shortly  after,  containing  a  formal  revoci 
II  of  the  respondent's  authority  as  such  agent  and  of  the  pow( 
represent  the  governor  of  Texas  given  to  him  by  Governc 
ise.  The  respondent  alleges  that  this  interference  on  the  pai 
Governor  Davis  put  an  end  to  the  negotiations  for  a  setth 
nt  with  Droege  &  Co.,  and  Dahney,  Morgan  &  Co.  (who  ba 
eived  the  money  on  the  Peabody  bonds),  and  was  entirely  ui 
horized  by  the  governor,  and  entitles  the  respondent  to  receiv 
'  contingent  fees  of  twenty-five  and  twenty  per  cent.,  as  hefoi 
ntinned,  and  to  continue  as  attorney  and  counsel  in  the  cat 
;il  his  demand  is  settled. 

Ehe  respondent  also  claims  that  the  state  of  Texas  is  indebte 
bim  in  a  balance  of  (17,577  for  publishing,  binding,  and  del 
ing  to  the  secretary  of  state  of  Texas  four  hundred  copi* 
■h  of  five  volumes  of  reports  of  the  decisions  of  the  Suprem 
nrt  of  Texas,  which  he  reported  under  the  laws  of  the  stati 

also  claims  that  the  state  owes  him  $1000  for  bringing  tw 
19  in  the  District  Court  of  Travis  county,  Texas,  and  prosi 
ing  appeals  therein  to  the  Supreme  Court  of  the  state. 
Od  the  part  of  the  state  of  Texas  it  is  shown,  not  only  that  tb 
lemor  revoked  Mr.  Paschal's  authority,  but  that  he  has  aj 
ntcd  Mr.  Durant  as  attorney  and  agent  of  the  state  in  his  Btea< 
h  authority  to  receive  all  moneys  due  fo  the  state ;  and  thi 
'.  Durant  has  made  due  demand  of  Mr.  Fiischal  for  the  mone^ 
his  hands,  aqd  has  required  him  not  to  intermeddle  further  i 
:  suit  of  Texa»  v.  Russell,  Executor  of  Peabody,  et  al. 
Upon  a  consideration  of  the  facts  disclosed  by  the  answer  an 
ilavits,  the  result  to  which  the  court  has  come,  in  relation  I 
i  money  retained  by  the  respondent,  is,  that  he  has  not  bee 
ilty  of  any  misconduct  which  calls  for  the  exercise  of  summar 
risdiction.     We  see  no  reason  to  suppose  that  he  is  not  actin 

good  faith ;  and  whether  his  claim  to  the  entire  amount  t 
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valid  or  not  (a  point  which  we  are  not  called  upon  to  decide),  it  is 
clear  that  the  claim  is  honestly  made.  The  case  is  one  in  which 
the  parties  should  be  left  to  the  usual  remedy  at  law,  where  the 
questions  of  law  and  fact  which  are  mooted  between  them  cau 
be  more  satisfactorily  settled  than  they  can  be  in  a  summary  pro- 
ceeding. 

A  good  deal  has  been  said  in  the  argument  on  the  question 
whether  the  respondent  has,  or  has  not,  a  lien  on  the  moneys  in 
his  hands.  We  do  not  think  that  the  decision  of  this  motion 
depends  alone  on  that  question.  For,  even  if  he  has  not  a  lien 
co-extensive  with  the  sum  received,  yet  if  he  has  a  fair  and  honest 
set-oflf,  which  ought  in  equity  to  be  allowed  by  the  complainant, 
that  fact  has  a  material  bearing  on  the  implied  charge  of  mis- 
conduct which  underlies  the  motion  for  an  order  to  pay  over 
the  money ;  and  when,  as  in  this  case,  there  exists  a  technical 
barrier  to  prevent  the  respondent  from  instituting  an  action 
against  his  client  (for  it  is  admitted  that  he  cannot  sue  the  state 
of  Texas  for  any  demand  which  he  may  have  against  it),  it  wouhi 
seem  to  be  against  all  equity  to  compel  him  to  pay  over  the  fund 
in  his  hands,  and  thus  strip  him  of  all  means  of  bringing  his 
claims  to  an  issue.  Whilst,  on  the  other  hand,  no  diflSculty  exists 
in  the  state  instituting  an  action  against  him  for  money  had  and 
received,  and  thus  bringing  the  legality  of  his  demands  to  a  final 
determination. 

But  in  the  judgment  of  the  court  the  respondent  has  a  lien 
upon  the  fund  in  his  hands  for  at  least  the  amount  of  his  fees  and 
disbursements  in  relation  to  these  indemnity  bonds.  His  original 
retainer  by  Governor  Hamilton  related  to  all  the  bonds  indiscrimi- 
nately, and  much  of  the  service  rendered  by  him  has  been  rendered 
indiscriminately  in  relation  to  them  all.  With  regard  to  the 
White  and  Chiles  bonds  the  agreement  of  Governor  Pease  wa^ 
express,  that  in  case  of  recovery  the  respondent  might  retain  his 
compensation  out  of  the  amount  received.  In  England,  and  in 
several  of  the  states,  it  is  held  that  an  attorney  or  solicitor's  lien 
on  papers  or  money  of  his  client  in  possession  extends  to  the 
whole  balance  of  his  account  for  professional  services.  But 
whether  that  be  or  be  not  the  better  rule,  it  can  hardly  be  con- 
tended that  in  this  case  it  does  not  extend  to  all  the  fees  and 
disbursements  incurred  in  relation  to  all  of  these  indemnity  bonds. 
And  in  this  country  the  distinction  between  attorney  or  solicitor 
and  counsel  is  practically  abolished  in  nearly  all  the  states.     The 
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yer  in  charge  of  a  case  acts  both  as  solicitor  and  counsel.  Hi 
vices  in  the  one  capacity  ami  tho  other  cannot  be  well  ilii 
juishod ;  and,  ae  a  general  rule,  counsel  fees,  aa  well  as  tbos 
attorney  or  solicitor,  constitute  a  legal  detnanrl,  for  which  ai 
ion  will  lie.  And  whilst,  as  between  party  and  party  in  ; 
fe,  the  statutory  fee  bill  fixes  the  amount  of  costs  to  be  re 
ercd,  as  between  attorney  or  solicitor  and  chent  a  differen 
'.  obtains.  The  claim  of  the  attorney  or  solicitor  in  the  latte 
e.  even  in  England,  extends  to  all  proper  disbursements  madi 
he  litigation,  and  to  the  customary  and  usual  fees  for  the  ser 
■?  rendered. 

'he  fee  bill  adopted  by  Congress  in  1853  recognises  this  genera 
',  and,  in  fact,  adopts  it.  By  the  first  section  of  that  act  it  i: 
re.-sly  declared  that  nothing  therein  shall  be  construed  to  pro 
1  attorneys,  solicitors,  and  proctors  from  charging  to  and  receiv 

from  their  clients,  other  than  the  government,  such  reaaonabh 
ipensation  for  their  services,  in  addition  to  the  taxable  costs,  a: 
r  be  in  accordance  with  general  usage  in  their  respective  states 
Day  be  agreed  upon  between  the  parties, 
'he  change  in  the  rule  relative  to  fees  and  costs  has  beer 
iually  going  on  for  a  long  period.     In  Pennsylvania  counse 

enuld  not  be  recovered  in  an  action  so  late  as  1819,  when  th» 
;  of  Moonfy  v.  Lloyd,  5  S.  &  R.  411,  was  decided.     But  it 

subsequent  case  of  Foxier  v.  Jack,  decided  in  1835,  4  Watti 
,  the  contrary  was  held,  in  a  very  able  opinion  delivered  bj 
ef  Justice  Gibson.     And  in  Bahhaugh  v.  Fraser,  19  Penna 

Chief  Justice  Black  delivered  the  opinion  of  the  court  in  ; 
as  of  propositions  which  strongly  commend  themselves  foi 
ir  good  sense  and  just  discrimination.  The  court  there  heli 
t  ill  Pennsylvania  an  attorney  or  counsellor  may  recover  what 
r  liis  services  are  reasonably  worth ;  that  such  claim,  like  ani 
(T  which  arises  out  of  a  contract,  express  or  implied,  may  bi 
ulked  against  an  adverse  demand ;  that  an  attorney,  who  hm 
ney  in  his  hands  which  he  has  recovered  for  his  client,  m.ii 
uct  his  fees  from  the  amount;  that  if  he  retain  the  monn 
li  a  fraudulent  intent,  the  court  will  inflict  summary  puui^b 
nt  upon  him  ;  but  if  his  answer  to  a  rule  against  him  convince! 

court  that  it  was  held  back  in  good  faith,  and  believed  not  t( 
more  than  an  honest  compensation,  the  rule  will  be  dismissed 
I  the  client  remitted  to  a  jury  trial. 
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In  New  York  counsel  fees  have  always  been  recoverable  on  a 
quantum  meruit:  Stevens  ^  Cogger  v.  AdamSy  28  Wend.  57; 
s.  c,  26  Wend.  451.  In  this  case  Stevens  recovered  .$300  for 
counsel  fees  and  $50  for  maps  made  to  be  used  in  a  cause.  It 
was  held  by  the  court  that  the  fee  bill,  which  declares  it  unlawful 
to  demand  or  charge  more  than  therein  limited,  has  reference 
only  to  the  question  of  costs  as  between  party  and  party,  and 
not  as  between  counsel  and  client.  The  arguments  of  Chancellor 
Walworth  and  Senators  Lee  and  Verplanck,  in  the  court  of  errors, 
on  the  general  subject,  were  exceedingly  lucid  and  able,  going  to 
show  that  in  this  country  the  counsellor  is  regarded  as  entitled  to 
a  fair  remuneration  for  his  services,  and  to  recover  the  same  in 
an  action,  either  upon  an  express  or  implied  contract.  The  €ode 
has  since  abolished  the  fee  bill,  and  left  attorneys  and  solicitors 
to  make  their  own  bargains  with  their  clients.  But  the  courts 
have  held  that  this  change  has  not  aflFected  the  attorney's  lien, 
even  on  the  judgment  recovered,  for  the  amount  which  it  has 
been  agreed  he  shall  receive.  In  one  case  he  was  to  receive  one- 
half  the  amount  to  be  recovered.  Judgment  was  obtained  for 
$1179,  and  the  court  held  that  the  attorney  had  a  lien  on  this 
judgment  for  his  half  of  it,  and  that  the  defendant  could  not 
safely  settle  with  the  plaintiff  without  paying  him :  Rooney  r. 
Second  Avenue  Railroad  Co.^  18  N.  Y.  Rep.  368. 

In  Texas  the  law  has  been  held  substantially  the  same.  In 
the  case  of  Casey  v.  March^  30  Texas  180,  it  was  decided  that 
an  attorney  has  a  lien  on  the  papers  and  documents  received 
from  his  client,  and  on  money  collected  by  him  in  the  course  of 
his  profession,  for  the  fees  and  disbursements  on  account  of  such 
claims,  and  for  his  compensation  for  his  services  in  the  collection 
of  the  money.  If,  as  the  respondent  contends,  this  case  is  to  be 
governed  by  the  law  of  Texas,  it  is  decidedly  in  favor  of  his  lien, 
at  least  to  the  extent  of  his  services  and  disbursements  in  relation 
to  the  indemnity  bonds.  (See  the  cases  of  Kinsey  v.  Stewart^  14 
Texas  457 ;  Myers  v.  Crocket,  Id.  257 ;  Ratcliff  v.  Baird,  Id. 
43 ;  Hill  V.  Ctinninghamj  25  Texas  25.)  As  the  original  re- 
tainer was  made  in  Texas,  we  are  inclined  to  the  opinion  that 
the  rights  of  parties  are  to  be  regulated  by  the  laws  of  that  state. 
But,  if  this  be  not  the  case,  this  court  would  be  guided  by  what 
it  deems  to  be  the  prevailing  rule  in  this  country ;  and,  according 
to  this  rule,  we  are  of  opinion  that  the  respondent  has  a  lien  on 


STATE  OF  TEXAS  v.  WHITE.  241 

■  fund  in  his  hands  for  hia  disburBements  and  professional  fees 
relation  to  the  indemnity  bonds;  and  that,  in  retaining  the  said 
id  for  the  purpose  of  procuring  a  settlement  of  hia  claim,  he  has 
ic  nothing  to  call  for  the  summary  interposition  of  this  court. 
Ihe  motion  for  an  order  to  compel  the  respondent  to  pay  to  the 
rk  of  this  court  the  money  received  by  hira,  is  therefore  denied, 
rbe  other  motion  we  think  should  be  granted.  The  respondent, 
appears  from  his  answer,  was  employed  by  Governor  Pease  to 
iceed  with  and  carry  through  the  litigation  relating  to  the  three 
mired  bonds  in  the  hands  of  Pcabody  k  Co.  and  Droege  k  Co., 
b  a  stipulation  to  receive  twenty-five  per  cent,  of  the  amount  that 
;ht  be  recovered  on  one  hundred  and  forty-nine  of  the  bonds, 
\  twenty  per  cent,  of  the  amount  to  be  recovered  on  the  re- 
Jnder.  Granting  it  to  he  true  that  this  contract  was  definitely 
icluded  (although  there  seems  to  have  been  some  uncertainty 
to  one  part  of  it),  it  cannot  be  seriously  claimed  that  the  com- 
inant  la  so  fixed  and  tied  up  by  the  arrangement  that  it  cannot 
Lnge  its  attorney  and  employ  such  other  counsel  as  it  may  see- 
always  being  responsible,  of  course,  for  the  consequences  of 
akiDg  its  contract  with  the  respondent.  Whether  in  discharg- 
:  him  the  state  has  made  itself  liable  for  the  whole  contingent 
agreed  upon,  or  only  for  so  much  as  the  respondent's  actual 
bursemcnts  and  services  were  worth  up  to  the  time  of  his  dis- 
irge,  or  for  nothing  whatever,  it  is  not  necessary  for  us  to 
:ide.  That  question  can  he  more  properly  detfrrmined  in  some 
ler  proceeding  instituted  for  the  purpose.  The  relations  be- 
een  counsel  and  client  are  of  a  very  delicate  and  confidential 
iractcr,  and  unless  the  utmost  confidence  prevails  between 
;m  the  client's  interests  must  necessarily  suffer.  Whether  in 
y  case,  in  virtue  of  an  agreement  made,  an  attorney  may  suc- 
isfully  resist  an  application  of  bis  client  to  substitute  another 
his  place,  we  need  not  stop  to  inqnire.  In  this  case  one  of  the 
itcs  of  this  Union  is  the  litigant,  and  moves  to  change  its 
;omey  for  reasons  which  are  deemed  sufficient  by  its  responsible 
Icera.  It  is  abundantly  able,  and  it  must  be  presumed  will  be 
Uing,  to  compensate  the  respondent  for  any  loss  he  may  sustain 
not  being  continued  in  the  management  of  the  cause.  The 
art  cannot  hesitate  in  permitting  the  state  to  appear  and  con- 
ict  its  causes  by  such  connsel  as  it  shall  choose  to  represent  it, 
iving  the  respondent  to  such  remedies,  for  the  redress  of  any 
Vol.  XIX.— ifl 
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njury  he  ma;  suBtain,  as  maj  be  within  his  power.  Uniler 
lecision  which  we  have  just  made  in  relation  to  the  money  ii 
lands,  he  will  be  able  to  retain  that  fund  and  any  papers 
locuments  belonging  to  hie  client  until  his  claim  shall  be  adj 
lated  in  such  action  as  the  state  may  see  fit  to  institute  there 

An  order  to  discharge  the  respondent  as  solicitor  and  cou 
or  the  complainant  in  the  second  case  will  be  granted. 

No  costs  will  he  allowed  to  either  party  on  these  motions. 

The  subject  of  the  Hen  of  sltomcja  Law  Hcg.  N.  S.  410,  and  the  rig 

iDd  conDsel  for  fees  will  be  round  ex-  coimiel  in  the  American  states  ton 

lanBiirel;  discatted  in  the  note  to  Car-  Ism,  in  the  note  to  Kaauds  t.  Bn 

tnier  T.  Sizlh  As.  Railroad  Co.,  1  Am.  Am.  Law  Beg.  357, 


Supreme  Court  of  Penntyhania. 
CATHARINE  ALTER'S  APPEAL. 

Where  mo  pcraoni  agreed  In  make  matoal  with,  bnt  by  mistkke  eicb  si 
he  will  of  the  other,  and  one  died  :  HUd,  (hat  he  died  inteatale. 

There  being  no  will  to  reform,  the  legislature  eonld  not  ei*e  a  court  po* 
stablish  it  upon  proof  of  the  intent  of  the  parties ;  snch  an  act  would  tt 
I i vesting  of  a  vested  estate. 

This  was  an  appeal  by  Catherine  Alter  from  the  decret 
:he  Register's  Court  of  the  county  of  Philadelphia. 

The  facts  are  stated  in  the  opinion  of  the  court,  which 
lelivered  by 

Aqnew,  J. — This  is  a  hard  case,  but  it  seems  to  be  witho 
■emedy.  An  aged  couple,  husband  and  wife,  having  no  li 
lescendants,  and  each  owning  property,  determined  to  make  t 
rills  in  favour  of  each  other,  so  that  the  survivor  should  h&v< 
,hey  possessed.  Their  wills  were  drawn  precisely  alike,  nvi 
vutandie,  and  laid  down  on  a  table  for  execution.  Each  si^ 
I  paper,  which  was  duly  witnessed  by  three  subscribing  witnes; 
ind  the  papers  were  enclosed  in  separate  envelopes,  endorsed 
icaled  up.  After  the  death  of  G-eorge  A.  Alter,  the  enveli 
vere  opened,  and  it  was  found  that  each  had,  by  mistake,  sig 
he  will  of  the  other.  To  remedy  this  error,  the  legislature 
in  act  approved  the  23d  of  February  1870,  conferred  autho 
ipon  the  Register's  Court  of  this  county  to  take  proof  of 
oistake  and  proceed  as  a  court  of  chancery  to  reform  the  wil 
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urge  A.  Alter,  and  decree  accordingly.  Proceedings  were  had 
ultJDg  in  a  decision  of  the  Register's  Court,  that  there  was  nc 
I.  and  that  the  act  to  reform  it  was  invalid,  the  estate  having 
sed  to  and  vested  in  the  collateral  line  of  kindred.  From  thii 
ree  an  appeal  has  been  taken  by  Catherine  Alter.  On  thii 
;oment,  the  first  inquiry  is,  was  the  paper  signed  by  George  A 
er  his  will?  Was  it  capable  of  being  reformed  by  the  Regis 
K  Court  ?  The  paper  drawn  up  for  his  will  was  not  a  will  it 
,  for  it  was  not  "signed  by  him  at  the  end  thereof,"  as  thi 
lis  Act  requires.  The  paper  he  signed  was  not  his  will,  foi 
IIS  drawn  up  for  the  will  of  his  wife,  and  gave  the  property  t( 
i^elf.  It  was  insensible  and  absurd.  It  is  clear,  therefore 
t  be  had  executed  no  will,  and  there  was  nothing  to  be  re 
[iii'd.     There  was  a  mistake,  it  is  true,  but  that  mistake  wa 

same  as  if  he  had  signed  a  blank  sheet  of  paper.  He  hai 
tten  his  name,  but  not  to  his  will.  He  had  never  signed  hi 
I.  and  the  signature  where  it  was,  was  the  same  as  if  he  ba< 

written  it  at  all.  He  therefore  died  intestate,  and  his  pre 
ty  descended  aa  at  law.  The  difficulty  lies  not  in  the  want  ol 
ter  of  a  Court  of  Chancery  to  reform  a  mistake  in  an  existin, 
I,  where  full  equity  power  to  that  end  is  conferred  by  the  lnv 

in  the  want  of  power  to  give  an  existence  to  that  which  hai 
le  before.  And  the  objection  to  the  validity  of  the  act  cor 
ring  the  authority  to  decree  the  will,  lies  not  in  a  want  of  powe 
the  legislature  to  establish  a  will  upon  parol  proof  of  the  fac 
making  it,  and  of  the  intent  to  execute  the  proper  paper,  bu 
its  want  of  power  to  divest  estates  already  vested  at  law  on  th 
ith  of  George  A.  Alter  without  a  will.  There  being  no  wil 
s  evident  that  the  effect  of  any  subsequent  legislation,  call 
what  name  we  may,  is  simply  to  divest  estates.  That  th 
mot  be  done  is  abundantly  proved  in  Greenougk  v.  Qreenoug) 
fones  494 ;  McCarty  v.  Hoffman,  11  Harris  508 ;  Norman  > 
■i»t,  5  W.  &  S.  171 ;  BoUon  v.  Joftneg,  5  Ban-  145 ;  Dale  ■ 
'kalf,  9  Barr  108;  and  other  cases.  The  first  two  cases  ai 
ectly  in  point,  for  it  was  held  therein  that  the  Act  of  Assembl 
liJating  wills  where  the  testator  had  made  his  mark  instead  c 
;iung  his  name,  or  expressly  directing  it  to  be  signed  for  bin 
uld  not  reach  the  case  of  a  will  so  executed,  where  the  testat( 
<i  died  before  the  passage  of  the  Act. 

The  decree  of  the  Register's  Court  is  therefore  affirmed. 
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Supreme  Judicial  Court  of  New  Hampahire. 

JASHDA  LOCK  COMPANY  p.  WORCESTER  AND  NASHUA  RAl 
ROAD  COMPANY. 

Where  leferal  common  csrrieri  are  associated  ia  a  continaous  line  of  in 
-ormtion,  and  in  tbe  cowse  of  ibe  bminesa,  goods  are  carried  ihroogh  the  n 
ecied  line  for  one  price  under  an  sereement  by  which  the  freight-money  is  dirii 
mong  the  associated  carriers,  in  proportions  fixed  by  Ibe  agreement ;  if  the  can 
t  one  end  of  the  line  receives  goods  to  be  transport«d  tbrongh  marked  for  a  o 
it-nee  at  the  other  end  of  the  line,  and  on  deliier;  of  the  goods  takes  par 
ransporlntion  through,  the  carrier,  who  so  receivea  the  goods,  ia  boand  to  ca 
hem,  or  i>ce  that  thev  are  carried,  to  their  final  declination,  and  is  liable  for 
.ccidenlal  loss  happening  in  any  part  of  the  connected  line. 

AesuMPBiT  to  recover  for  Mn  eases  of  locks.  Plea,  the  generiil  ias 
[ho  caase  wag  aubmitted  on  the  following  agreed  atate  of  facts ; — 

The  caaea  were  marked  for  Wieabushhabatt  &  Co.,  New  York,  t 
lere  delivered  to  tbe  defendanta,  aa  freight,  at  Nasbua,  N.  H.,  to 
ransported  over  their  road  from  Nashua  to  WorcesUr,  Massschuae 
tnd  there  delivered  to  the  Norwich  and  Worcester  R&ilroad,  to  be  I 
carded  bj  the  usual  course  of  traosportation  to  New  York  citj,  and  i 
;ntire  freight  from  Naabua  to  New  York  waa  paid  by  the  plaintifi 
be  defendauts. 

The  defeadants  are  a  corporatioa  in  New  Hampshire  and  Masaael 
ietta,  owniug  and  operating  a  railroad  between  Naahaa  and  Worcesl 
shich  forms  a  connection  with  the  Norwich  and  Worcester  Railroad  i 
he  line  of  steamers  across  Long  Island  Sonnd  to  New  York  from  N 
irich,  Connecticut,  known  as  tbe  "  Norwich  and  New  York  Transpoi 
;ion  Company."  Tbe  road  of  the  defendants  extends  from  Nasbus 
Worcester;  the  road  of  tbe  Norwich  and  Worcester  Bailroad  eil«i 
trom  Worcester  to  New  London,  from  which  point  the  boats  of 
Steam  Boat  Company  run  to  New  York.  Tbe  defendants  are  act 
lomed  to  receive  freight  at  Nashua  destined  and  directed  to  New  Y 
tnd  to  deliver  it  to  tbe  Norwich  Railroad  as  aforesaid.  By  an  arran 
Dent  among  those  corporations  the  price  paid  for  freight  forwarded  fi 
^a^hua  to  New  York  over  the  line  Is  divided  among  them  in  accorda 
Evith  an  agreeinent. 

The  caaes  were  forwarded  by  the  defendants  and  by  the  Norwich  : 
IVorcester  Bailroad  and  delivered  to  the  Traosportation  Company, : 
by  them  put  on  board  the  steBoier  "  City  of  Norwich,"  which  cam 
collision  with  a  sailing-vessel  on  tbe  Sonnd,  look  fire,  and  with  the  cai 
including  the  tea  cases,  was  consumed.  The  value  of  the  steamer 
tieen  ascertained,  and  a  ;iro  raid  abare  assigned  to  tbe  plaintiffs,  ^ 
Itave  declined  to  accept  it.  In  case  judgment  should  be  for  the  plaia 
:he  value  of  tbe  goods  lost  is  to  be  determined  by  an  auditor. 

A.  W.  Sawger,  for  tbe  plaiotiffa. 

G.  T.  Sauiyer,  for  defendaDts. 

Peblet,  C.  J. — According  to  the  agreed  case  the  three  corporati< 
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Worcester  snd  Nashua  Bailroad,  the  Norwich  and  Worcester  Rail- 
,  atid  the  Norwich  Bod  Neir  York  Trant<porbitLC>n  Company,  were 
L^'ed  B6  curaoiou  carriers  in  the  busiDcsg  uf  tro'nsportiDg  goods 
reea  Nashua  and  New  York  in  a  coDtinuous  line  under  an  agrec- 
c  by  which  thej  divided  the  priea  paid  for  transportation  through 
roportioBB  fixed  hy  the  agreement.  The  agreement  is  not  bcfuro 
but  from  the  general  Htatement^of  it  in  the  case  it  must  be  inferred 
the  parties  to  it  were  mutually  bound  to  transport  gooda  on  their  _ 
ecied  line  according  ta  the  direction  given  by  the  owner,  when 
were  received  for  transportation  in  the  usual  course  of  the  busi- 
by  any  one  of  the  parties.  In  this  case  it  would  have  bcea  a 
lian  of  the  agreement  among  the  parties  to  the  continuous  line,  if 
r  the  Norwich  and  Worcester  Railroad  or  the  TrnnsporUtion  Com- 
hid  refused  to  receive  and  transport  the  goods  towards  their  dea- 
ion  in  the  usual  course  of  the  business  as  they  were  marked  and 
ted  when  thej  were  received  by  the  defendants, 
le  cotitract  between  the  plaintiffH  and  defendants  must  he  implied 
the  facts  stated  in  the  agreed  case.  There  was  no  special  agree- 
..  written  or  oral,  that  the  goods  should  be  carried  to  New  York, 
hat  the  responsibility  of  the  defendants  should  end  oa  delivery  to 
Norwich  and  Worcester  Railroad.  The  general  question  ia  whether 
Icfeudants  undertook  for  the  transportation  of  the  goods  through 
ew  York,  or  only  agreed  to  carry  and  deliver,  or  tender,  them  to 
Vorwich  and  Worcester  Railroad. 

id  the  defendants  corporate  authority  to  contract  for  the  trans- 
ition of  the  goods  beyond  their  own  line  ?  We  have  no  hesitation 
olding  that  railroads  may  contract  to  carry  goods  and  passengers 
sd  their  own  lines.  They  could  not  answer  the  main  objecta  of 
iticorpontioa  without  the  exercise  of  this  power.  They  are  laid 
nd  established  with  reference  to  connections  in  business  with  other 
iiled  lines  of  tratisportation,  and  the  power  to  contract  for  trana- 
:iion  over  the  connected  lines  ia  implied  in  the  general  grant  of 
)rate  authority.  On  this  point  the  authorities  are  nearly  unanimous. 
L3  been  held  otherwise  in  Connecticut  by  the  opinion  of  three  judges 
Ht  two  :  Bood  v.J^r.r.d;  iV.  11.  Railroad,  22  Conn.  1 ;  Etmore 
he  Xaugatuck  Railroad,  2'i  Conn.  457;  The  Nuugaluch  Railroad 
'«  BulUm  Company,  24  Conn.  468.  But  in  a  later  case.  Convene 
he  Norviich  da  N.  V.  Trani^rlation,  Compani/,  33  Conn,  166,  the 
L  in  that  stjite  have  shown  some  disposition  to  recede  from  the  doc- 
of  their  earlier  cases.  No  other  authorities  are  cited,  by  the  de- 
ists to  thia  point,  and  I  have  found  no  others  that  sustain  their 
of  this  question.  The  authorities  the  other  way  are  numerous 
decisive:  JUutchamp  v.  The  Lancaaler  ■£  Pretlou  Railway,  8  M.& 
121 ;  Weed  v.  The  S.  A  S.  RaUroad,  19  Wend.  524;  The  F.  &  M. 
k  V,  The  Ck.  Trantportation  Company,  23  Vermont  186 ;  Me- 
r  V.  Jf.  <fc  i.  Railroad,  13  Gray  124;  Rogers  v.  R.  &  B.  Rail- 
\  27  Vermont  110  ;  Wi/cox  v.  Farmelee,  3  Sandf.  610  ;  PerhHt  v. 
P.  S.  <C-  p.  Railroad,  47  Maine  573  ;  and  railroads  may  contract 
transportation  beyond  the  limits  of  the  states  in  which  they  are 
-lished:  MeClutr  v.  The  M.  <t-  L.  Railroad,  13  Gray  124;  Unrtit 
'■  <fe  S-  L.  Railroad,  24  New  York  369  ;  and  when  a  railroad  makes 
intract  for  transportation  beyond  ita  own  line  it  will  be  presumed 
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(hat  it  had  authority  to  do  it :  McCtvrr  v.  M.  de  L.  Railroad.  13  < 
124. 

In  the  agreed  case  it  is  said  the  goods  were  received  to  be/oncoi 
&c.,  and  from  this  phrase  an  argument  ia  drawn  that  the  agreemen 
the  defendants  was  to  forward  to  the  next  party  in  the  line  and.  n 
carry  through  to  New  York.  But  here  was  do  express  agreemei 
any  particular  terms,  and  we  are  not  called  on  to  interpret  the  lang 
used  in  any  contract.  The  nature  of  the  undertaking  must  be  iofi 
from  the  facts  stated  in  the  agreed  case,  and  cannot  be  determine< 
the  phrase  used  in  stating  them.  Even  in  a  written  contract,  w 
tbe  term  forwarded  is  used,  if  the  thing  to  be  done  belonga  U 
busineas  of  a  carrier,  he  will  be  charged  aa  such.  In  Wilcox  T.  Pa 
lee,  3  Sandf.  616,  the  court  say:  "  The  criticism  of  the  dcfendan 
the  vord  fonearded  used  in  the  contract  is  not  just.  It  applies  ti 
whole  distance,  as  well  to  those  portions  of  the  route  where  i 
parties  were  owners  of  the  vessels,  as  to  that  portion  where  he  empl 
his  own  means  of  transportation.  He  was  to  forward  the  goode 
New  York  to  Fairport,  not  to  Buffalo,  which  be  now  says  was  th( 
minus  of  his  own  imwediate  route.  The  words  used  by  him  can 
mean  that  be  was  to  carry  or  transport  the  goods,  and  whether  ici 
own  vessels  or  in  those  of  others  was  perfectly  immaterial  to  the  p 
tiff,"  In  Schrordcr  v.  The  Hadton  River  Railroad,  6  Dner  55, 
defendants  gave  a  receipt  for  goods  "  to  be  forwarded  per  Hudson  I 
Freight  Train  to  Chicago ;"  and  under  this  receipt  it  was  held  that 
defendants  were  bound  to  carry  the  goods  to  Chicago.  Bo,  in  the  t« 
cuse  of  Buckland  v.  Thu  Adami  Expreu  Company,  97  ftlau.  124 
defendants  were  charged  ae  common  carriers,  though  they  desci 
themselves  in  the  contract  under  which  tbej  received  tbe  good 
"  Express  Forwarders."  In  the  present  case  the  nndenaking  ol 
defendants  must  be  implied  from  tbe  facts  staled  in  the  agreed  i 
and  t)ie  particular  language  used  in  stating  them  is  of  no'materialil 

Since  the  introduction  of  steam  as  the  means  of  transportatioi 
land  and  water,  the  general  question  raised  in  this  case  has  been  a 
considered  in  different  jurisdictions,  aud  there  is  no  little  confusion 
contradiction  of  authority  respecting  tbe  rule  which  shall  govern 
rights  and  liabilities  of  the  parties,  where  goods  are  put  in  the  coun 
transportation  to  distant  places  through  connected  lines  associated  ii 
busiucss  of  common  carriers.  Where  such  lines  are  engaged  in  ct 
ing  passengers  and  their  luggage  the  several  parties  to  the  contiu 
line  incur,  it  would  seem,  the  same  liabilities  for  damage  and  loss  ol 
luggage  aa  in  cases  where  they  carry  goods  only  :  Darlivg  v.  The 
lOH  it-  Worceiter  Railroxd.n  Allen  296;  Quimhyv.  Vunderbill 
New  York  312;  Weedy.  The  Railroad,  19  Wend.  634  ;  The  111. 
Ir,d  Raiirnad  y.  Ci-pel.md,  2i  111.332;  111.  Central  R,,ilroad  v.  ^ 
son,  34  III.  382. 

In  Kngtand  and  in  several  of  the  United  States,  it  has  been 
that  when  a  railroad  or  other  common  carrier  receives  goods  marki 
otherwise  directed  for  a  place  beyond  the  carrier's  own  line,  this  i 
is  jirinia  facie  evidence  of  a  contract  to  carry  the  goods  to  their 
destination,  though  the  freight  money  for  trausportation  through  i 
paid  to  the  carrier  thnt  receives  the  floods,  and  though  be  is  not)'. 
to  have  any  connection  in  bu><itic?H  with  other  parties  beyond  hit 
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line :  Afusehamp  v.  The  Lancaster  and  Preston  Railway^  8  M.  &  W. 
421 ;  WatMon  v.  The  Anibergate^  Nottingam  and  Boston  Railway, 
3  Law  &  Equity  497  ;  Collins  v.  The  Bristol  and  Exeter  Railway,  11 
Exchequer  790,  8.  c,  7  Houae  of  Lords  Cases  194;  Coxon  v.  The 
Great  Western  Railway j  5  Hurlstone  &  N.  274.  These  and  several 
other  cases  show  that  in  England,  after  the  fullest  dbcossion  in  all  the 
courts,  the  rule  is  firmly  established  that  a  carrier  who  receives  goods 
marked  for  a  place  beyond  his  own  line  is  primd  facie  bound  to  carry 
them  as  directed  to  their  final  destination,  and  it  is  there  held  that  the 
contract  in  such  case  is  entire,  and  with  the  first  carrier  alone ;  that 
until  some  connection  in  the  business,  which  has  the  general  nature,  if 
not  the  technical  character,  of  a  partnership,  appears  between  him  and 
the  subsequent  carriers,  no  action  can  be  maintained  against  them  by 
the  owner,  though  the  goods  were  lost  or  damaged  on  their  part  of  the 
route. 

I  have  not  met  with  an  American  case,  in  which  the  rule  has  been 
pressed  to  the  extent  of  holding  that  the  owner  cannot  come  on  any 
carrier,  by  whose  default  the  loss  or  damage  actually  happened.  There 
are,  however,  numerous  authorities  in  the  United  States  for  the  general 
rule  of  Muschamp  v.  The  Railway,  that  the  receipt  of  goods  marked 
for  a  place  beyond  the  line  of  the  carrier  who  receives  them,  implies  a 
contract  to  carry  them  to  their  final  destination,  though  no  connection 
in  business  is  shown  with  other  carriers  beyond,  and  though  the  price 
for  transportation  through  is  not  paid  in  advance. 

In  Foy  V.  The  Troy  &  Boston  RaUroad,  24  Barb.  382,  the  doctrine 
of  the  case  is  stated  in  the  head  note  to  be  that  *^  where  a  railroad 
company  receives  for  transportation  property  addressed  to  a  person  at  a 
point  beyond  the  terminus  of  the  road,  he  will  be  understood,  in  the 
absence  of  any  proof  to  the  contrary,  to  have  agreed  to  deliver  the  pro* 
perty  in  the  same  order  and  condition  in  which  it  was  received,  to  the 
consignee."  The  court  say,  "  it  was  no  part  of  the  plaintiff's  business 
to  inquire  how  many  different  corporations  made  up  the  entire  line  of 
road  between  Troy  and  Burlington,  or,  having  ascertained  this,  to  deter- 
mine at  his  peril,  which  of  said  companies  had  been  guilty  of  the 
negligence  which  resulted  in  the  injury  to  his  wagon."  In  Schroeder 
V.  The  Hudson  River  Railroad,  6  Duer  55,  the  agent  of  the  defend- 
ants gave  the  following  receipt  at  New  York :  <*  Received  of  Schroeder 
six  boxes — to  be  forwarded  per  Hudson  River  Railroad  freight  train  to 
Chicago,  Illinois ;"  and  it  was  held  that  the  defendants  under  this  receipt 
were  bound  to  transport  the  goods  to  Chicago.  No  connection  in  business 
with  other  carriers  was  relied  on.  In  Kyle  v.  The  Laurens  Railroad, 
10  Rich.  (Law)  282,  the  rule  of  Muschamp  v.  The  Railway  was  ap- 
proved.' O'Neall,  J.,  says :  "The  case  of  Muschamp  v.  The  Lancaster 
dc  Preston  Junction  Railway  states,  I  think,  the  true  rule.''  The  rule 
of  Muschamp  v.  The  Railway  was  approved  and  adopted  in  the  Central 
Railroad  v.  Copland,  24*  Illinois  332,  in  which  it  was  held  that  *<  a 
railroad  corporation  selling  tickets  through  over  its  own  and  other 
roads  is  .liable  for  the  safety  of  passengers  and  their  baggage  to  the 
point  of  destination/'  The  case  was  put  on  the  same  ground  as  when 
goods  are  received  marked  for  a  place  beyond  the  line  of  the  carrier  that 
receives  them.  The  court  say  :  **  We  are  inclined  to  yield  to  the  force 
of  the  reasoning  of  the  English  courts,  on  principles  of  public  oonveni- 
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ice,  if  DO  other,  and  to  hold  when  ft  carrier  receives  goods  to  cai 
arked  for  a  particular  place,  he  is  bound  to  curry  and  deliver  at  tl 
ace.  By  acceptiog  the  goods  so  marked  he  iaipliedly  agrees  ao  to  < 
id  he  ought  to  be  answerable  for  that  loss."  In  the  later  case  of  1 
miral  Railroad  v.  JokntoR,  33  Illinois  382,  it  was  decided  io  i 
Qia  state  that  "  when  a  carrier  receives  goods  to  carry  marked  fo) 
inicular  place,  he  is  boond  under  aa  implied  agreement  from  t 
ark  or  direction  to  carry  to  and  deliver  at  that  place,  though  it  be 
ace  beyond  hia  own  line  of  carriage."  In  The  Detroit  &  /UHicavi 
atlroad  v.  TheF.di  M.  Bank,  20  Wis.  122,  the  railroad  gave  a  recei 
r  the  goods  directed  to  New  York,  but  the  receipt  provided  that  the  n 
>ad  should  not  be  liable  beyond  their  own  road,  and  it  was  held  that 
I  express  agreement  a  carrier  might  limit  hia  liubility  to  his  own  roi 
hen  he  receives  goods  marked  for  a  place  beyond  it.  The  road  w 
1  that  case  discharged  upon  the  ground  of  an  ezpress  agreement  tb 

should  not  be  liable  beyond  its  own  line,  from  which  the  inferea 

plain  that,  in  the  absence  of  an  express  agreement  controlling  t 
intract  .otherwise  implied  from  the  receipt  of  the  goods  marked  foi 
ace  beyood  ita  line,  the  road  will  be  liable  for  a  loss  happenii 
iyond.  In  Angle  v.  The  Mittiwt'ppi  &  Mutouri  Railroad,  9  lo' 
¥1,  it  was  decided  that  "when  a  common  carrier  receives  goods  mark 
r  a  particular  place  beyond  the  lerminvt  of  hia  route,  unaccompani 
r  any  direction  as  to  their  transportation  and  delivery  except  such 
lay  be  inferred  from  the  marks,  he  is  primd  facie  bound  to  carry  ai 
iliver  them  according  to  the  marks." 

St.  John  Y.  Van  Satitcoord,  25  Wend.  660,  is  a  strong  authoritj  I 
te  rule  that  when  goods  arc  received  by  a  carrier  marked  for  a  pis 
lyond  his  line,  be  is  bound  to  carry  them  to  their  final  destination, 
lere  is  nothing  to  control  the  contract  implied  by  the  receipt  of  t 
>ods  so  marked.  Nelhon,  C.  J.,  delivering  the  opinion  of  the  con 
ys :  "  It  appears  to  me  such  a  contract  is  fairly  to  be  inferred  frc 
le  receipt  of  the  captain  in  the  absence  of  any  explanation.  The  b 
as  directed  to  J.  Petrie,  Little  Fails,  Herkimer  county,  indicatii 
laialy  to  whom  the  plaintifis  were  desiroua  of  sending  it,  and  « 
)livered  on  board  for  the  express  purpose  of  transhipment  to  him ;  ai 
ithout  any  qualification  or  explanation  the  agent  received  the  artic 
id  gave  his  receipt,  in  eifect  saying  to  the  plaintiff,  I  will  taken 
iliver  it  at  the  place  of  destination  according  to  the  direction.  So  t 
luntiffs  must  have  understood  the  contract.  It  is  the  plain  interprei 
on  of  the  transaction.  If  the  defendania  had  intended  to  limit  thi 
ity  as  common  carriers  abort  of  the  place  of  destination,  they  shea 
I  some  way  have  indicated  to  the  plaintiff  this  ioteot."  The  judgmc 
'  the  Supreme  Court  in  this  case  was  reversed  by  the  Senate,  6  H 
i7,  upon  the  ground  that  the  court  should  have  received  evidence 

custom  oootrolling  the  general  effect  of  the  receipt  of  the  got 
larked  for  the  place  of  destination,  though  the  custom  was  not  kno' 
I  the  plaintiff;  leaving  the  doctrine  untouched  that  the  receipt  of  t 
}ods  so  marked  in  the  absence  of  evidence  to  explain  and  control  I 
ansaction  would  imply  an  agreement  to  carry  to  the  place  for  wbi 
ley  were  marked. 

The  American  authorities  above  cited  sustain  the  doctrine  of  J/ 
lamp  V.  The  SaHicay,  that  when  a  carrier  receives  goods  marked  : 
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lace  beyond  fais  o«Q  line,  he  is,  primd  fade  and  in  the  abRence  of 
ii;r  evidence,  bouod  by  ad  implied  contraot  to  carry  the  goods  to  the 
Qe  lor  which  they  are  marked,  though  he  has  no  connection  in  buai- 
ks  beyond  his  own  line  and  though  he  does  not  receive  pay  for  trans- 
lation through. 

riiere  is  another  class  of  American  coses  which  hold  that  the  mere 
eipt  of  goods  marked  for  transportatioD  beyond  the  line  of  the  parly 
it  receives  them  is  not  evidence  of  a  contract  to  oarry  beyond  his 
a  line,  if  he  has  no  connection  in  business  with  carriers  beyond  ;  but 
it,  if  several  carriers  associate  in  a  continuous  line,  carry  goods  for 
:  price  through,  and  divide  the  freight-money  among  them  in  an  agreed 
iu,  though  they  may  Dot  be  technically  partners,  but  only  guati  part- 
'n,  yet  as  to  third  persons  who  intrust  goods  to  them  for  transportation 
:j  are  jointly  liable  for  ft  lose  that  happens  in  any  part  of  the  con- 
uDus  line,  though  the  freight-money  is  not  paid  to  the  first  carrier  on 
ivery  of  the  goods  to  him. 

[u  Champion  v.  £o»lwicic,  11  Wend.  571,  8.  c,  18  Id.  174,  sev^'ral 
iprietors  of  different  sections  in  a  connected  line  of  stage  coaches 
ided  the  receipts  of  the  whole  route  in  proportion  to  the  miles  run 
e:\ch  ;  and  it  was  held  that  they  were  jointly  liable  as  partnent  for 
lujury  to  a  third  person,  not  a  passenger,  caused  by  the  negligence 
uue  of  them.  It  is  to  be  observed  that  in  this  case  the  receipts  of 
:  wLiy  as  well  aq  the  through  travel  were  brought  into  the  account; 
1  on  this,  a  distiaction  has  been  taken  between  that  case  aod  one 
ore  the  receipts  of  the  through  travel  only  are  divided ;  and  for  that 
.sua  it  has  been  said  that  in  a  case  like  the  present  there  is  no 
-tnersbip  and  no  joint  liability.  But  as  to  parties  who  deal  with  the 
ough  line,  it  is  of  no  consequence  bow  the  other  business  is  managed, 
whether  any  other  business  is  done  by  the  associated  carriers.  At 
et  the  distinction  is  merely  technical  and  has  no  substance.  Nor 
I  acquainted  with  any  legal  principle  to  prevent  one  engaged  in  a 
ueral  business  from  having  a  partner  in  one  distinct  part  of  it,  like 
;  through  business  in  this  case,  without  bringing  all  his  business  of 
;  aame  kind  into  the  partnership  account  I  take  it  to  be  no  uncom- 
iD  thing  for  H  trader  to  have  a  partner  in  his  business  done  ot  one 
lie,  who  has  no  concern  in  his  business  of  the  same  kind  transacted 
ether  places ;  for  attorneys  to  form  partnerships  limited  to  certain  parts 
their  business,  and  merchants,  in  the  voyages,  or  in  a  single  voyage, 
one  ship. 

Hart  T.  The  Jienitelaer  &  Saratoga  Railroad  is  to  the  point  that 
*here  three  separate  railroad  companies  owning  distinct  portions  of  a 
QiiououB  railroad  route  between  two  termini  run  their  cars  over  the 
lole  road,  employing  the  same  agents  to  sell  passenger  tickets,  and 
ocive  luggage  \a  be  carried  over  the  entire  road,  an  action  may  be 
jintained  against  any  one  of  them  for  loss  of  luggage  rei:eived  at  one 
roiinas  to  be  carried  over  the  whole  road."  tiMixu,  J.,  delivering 
e  opinion  of  the  Court  in  McDonald  y.  The  Wutem  Railroad,  Zi 
ew  York  501,  502,  says:  "  We  may  judioiaily  take  notice  of  the  fact 
•il  the  vast  business  of  inland  transportation  of  goods  is  carried  on 
ainly  apon  routes  formed  by  successive  lines  belonging  to  different 
roecs,  esch  of  whom  carries  the  goods  over  his  own  line  and  delivers 
lem  to  tbo  next.     Many  of  those  routes  extend  over  thousands  of 
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miles.  Their  proprietuK  unite  and  receive  goods  for  traoHpoHa 
upon  lite  prumite  expreu  or  impiietl  that  they  shall  be  carried  Bafel 
the  plnce  of  delivery.  The  owner  has  loat  aigbt  of  hiH  goods  vbei 
delivers  (hem  to  the  first  carrier  sod  his  no  roeens  of  learaiug  ll 
vhereiibouts  till  he  or  the  consignee  is  informed  of  their  arrival  at 
pluce  of  destination." 

In  Wibert  v.  Tkf  Erie  Roihotui,  12  New  York  256,  it  was  said  i 
"  where  a  carrier  is  in  the  habit  of  receiving  and  forwarding  g< 
directed  to  any  particular  place,  au  agreeueat  on  his  part  to  take  tl 
[here  has  been  presumed)  but  where  these  operations  are  entirely 
c'innecled,  there  is  no  partnership,"  Id  Bradford  v.  The  Raih 
Company,  7  Kich.  (Law)  201,  it  was  held  that  "an  advertisement i 
through  line  and  the  course  of  the  business  is  evidence  to  chai^  all 
roads  engaged  in  the  cootinuoua  line  of  transportation  as  jointly  lb 
for  carriage  through  the  whole  route."  KEDfiBLD,  C-  J.,  in  delivei 
the  opinion  of  the  court  in  Thr.  F.  M.  Bank  v.  The  Trantporta 
Company,  23  Vermont  131,  speaking  of  Wefd  v.  The  S.  A  S.  RaUn 
19  Wend.  534,  says,  "that  case  ia  readily  reconciled  with  the  gen 
rule  that  such  carrier  is  only  bound  to  the  end  of  bis  own  route,  by 
CODsideratioD  that  in  this  case  there  wu  &  kind  o/ parlnerihip  connec: 
between  the  first  company  and  the  other  companies  constituting 
entire  route,  and  also  that  the  SrsI  carrier  took  pay  and  gave  a  ti( 
through,  which  is  most  relied  on  by  the  court;  and  ig  such  cases  wi 
the  first  company  gives  K  ticket  and  takes  pay  through  it  may  be  fa 
considered  equivalent  to  an  undertaking  to  carry  throughout  the  en 
route."  In  a  note  to  this  case  by  Redfield,  C.  J.,  he  says,  "in  i 
case  (  Weed  v.  The  Railroad)  the  court  seem  to  put  the  cose  more  u 
the  fact  of  taking  fare  and  giving  a  ticket  through,  which  in  practic 
seldom  or  never  done  except  where  there  is  a  quati partnerthip  tbron 
out,  the  route."  This  would  seem  to  be  a  strong  authority  that  w) 
there  is  a  connected  line  of  carriers,  and  a  quati,  though  it  may  not 
technical  and  legal  partnership,  they  are  liable  jointly  for  carri 
through  the  whole  connected  route. 

By  the  statuto  of  New  York,  enacted  in  1847,  "  whenever  two 
more  railroads  are  connected  together  any  company  owning  eithei 
said  roads  receiving  freight  to  be  transported  to  any  place  in  the  line 
either  of  said  roads  shall  be  liable  aa  common  carriers  for  the  deliv 
of  such  freight  at  such  place."  This  statute  has  received  a  liberal  ( 
Btruction  and  been  held  to  make  a  railroad  in  New  York  liable  for  a 
on  a  road  in  the  connected  Hue  beyond  the  limits  of  the  stat«i  Bit 
v.  The  Bvffala  and  State  Line  Railroad,  24  New  York  269 ;  but 
to  discbarge  an  intermediate  carrier  for  loss  caused  by  bis  own  fat 
Smith  V.   Tht  N.  r.  Central  Railroad,  43  Barb.  225. 

In  The  Cincinnati  H.  &  D.  Railroad  v.  Sp«at,  2  Dural  4,  it 
decided  that  '*  where  several  parties  are  asaooiated  for  the  transpo 
ti<in  of  freight  from  Louisville  to  New  York,  executing  through  billa 
lading  and  oharging  through  freight,  they  will  be  chargeable  as  comi 
curriers  between  those  points ;  and  in  such  cases  public  justice  and  i> 
niercial  policy  require  a  stringent  construction  against  any  interuied: 
irresponsibility  as  common  carriers."  Two  points  were  decided  in  I 
case :  that  the  defendants  were  liable  aa  common  carriers  for  transpo 
tion  through  to  New  York;  and  that  on  the  facts  of  tbe  case  they  li 
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the  goods  as  common  carriers  and  not  as  warehousemen.  The  court 
!^j :  ''  The  facts  condace  to  prove  that  the  appellants,  associated  as  they 
were  with  steamboats  and  other  carriers  from  Louisville  to  Cincinnati 
a:$  joint  transporters  between  those  points,  and  jointly  charging  through 
freight  and  giving  through  receipts,  were  in  the  popular  and  technical 
import  common  carriers  to  the  whole  extent  between  those  termini." 
Thia  reasoning  applies  with  full  force  to  the  present  case. 

In  2  Redfield  on  Railways  104,  the  learned  author  sums  up  the 
result  of  the  American  cases  on  this  particular  point  as  follows  :  ^'  The* 
American  cases  upon  the  subject,  with  rare  exceptions,  recognise  the 
right  of  a  railroad  company  to  enter  into  special  contracts  to  carry 
tro<3d8  beyond  the  line  of  their  road;  and  where  different  roath  are 
united  in  one  continuous  route  such  an  undertaking,  when  goods  are 
received  and  booked  for  any  part  of  the  line,  is  almost  a  matter  of 
course.''  In  the  present  case  the  defendants  were  united  in  a  con- 
tinuous line  to  New  York ;  the  goods  were  received  marked^  which 
must  be  equivalent  to  hooked,  for  New  York;  and  the  case  would  seem 
to  fall  clearly  within  the  rule  laid  down  in  Redfield  as  the  result  of  the 
American  authorities. 

There  is  still  another  class  of  cases,  in  which  it  is  held  that  the  fact 
t'f  a  carrier's  receiving  pay  for  transportation  to  a  place  beyond  his  own 
line  implies  a  contract  to  carry  to  that  place.     In  the  case  of  Hyde  v. 
The   Trent  dh  Mersey  Navigation   Company,  5  T.  R.  389,  decided  in 
1793,  the  marginal  note  is  as  follows:  "  Common  carriers  from  A  to  B, 
charge  and  receive  for  cartage  to  the  consignee's  house  at  B  from  a 
warehouse  there,  where  they  usually  unloaded,  but  which  did  not  belong 
to  them ;  they  must  answer  for  the  goods  if  destroyed  in  the  warehouse 
by  an  accidental  fire,  although  they  allow  all  the  profits  of  the  cartage 
to  another  person,  and  that  circumstance  were  known  to  the  consignee." 
The  four  judges  delivered  their  opinions  seriatim  and  all  agreed  that  the 
charge  for  cartage  to  the  house  of  the  consignee  "  put  the  case  out  of 
all  doubt,"  and  bound  the  carriers  who  made  the  charge,  to  carry  the 
^'oods  to  their  final  destination.     In  answer  to  the  argument  that  the 
carriers  acted  as  agents  of  the  owner  in  forwarding  the  goods  beyond 
their  own  line,  Mr.  Justice  Buller  said :  "  According  to  the  defend- 
ants' own  argument  great  inconvenience  would  result  to  the  public  from 
adopting  the  other  rule.     According  to  their  argument  there  must  be 
two  contracts,  where  goods  are  sent  by  coach  or  wagon.     But  I  think 
the  same  argument  tends  to  establish  the  necessity  of  three ;  one  with 
the  carrier,  another  with  the  innkeeper,  and  a  third  with  the  porter. 
But  in  fact  there  is  but  one  contract;  there  is  nothing  like  any  contract 
or  communication  between  any  other  person  than  the  owner  of  the 
goods  and  the  carrier.     But  I  rely  on  the  charge  which  the  defendants 
compelled  the  plaintiff  to  pay  before  they  would  engage  to  deliver  the 
goods.    The  different  proprietors  may  divide  the  profits  among  them- 
selves in  any  way  they  choose,  but  they  cannot  exonerate  themselves 
from  their  liability  to  the  owner  of  the  goods."     This  case,  coming 
before  the  agitation  of  these  questions  on  the  introduction  of  steam  as 
a  motive  power,  and  decided  on  the  general  principle  applicable  to  the 
liability  of  carriers  at  common  law,  is  certainly  of  very  great  weight. 
It  decides  that  when  a  carrier  receives  goods  to  be  transported  beyond 
his  own  line  and  takes  pay  for  carrying  them  to  their  final  destination, 
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he  agrees  to  do  what  he  has  been  paid  for  doing ;  and  it  repadiates  the 
fanciful  theory  of  an  agency  for  the  owner  to  forward  the  goods  and  in 
his  behalf  procure  them  to  be  carried  by  others. 

In  Weed  v.  The  Saratoga  dh  Schenectady  Railroad,  19  Wend.  534, 
the  plainti£f's  agent  took  passage  at  Saratoga  in  the  Saratoga  &,  Sche- 
nectady Railroad  for  Albany  and  paid  his  fare  to  Albany.  The  route 
to  Albany  consisted  of  the  defendants'  and  the  Mohawk  &  Hudson 
lliver  Railroad.  When  the  agent  arrived  at  Albany  his  trunk  contain- 
•ing  money  of  the  plaintifif  was  missing,  and  this  action  was  brought  to 
recover  for  the  loss.  One  ground  taken  for  the  defendants  was  that 
there  was  no  evidence  the  trunk  was  lost  on  their  road.  There  was  do 
evidence  of  a  contract  to  carry  to  Albany  except  such  as  was  implied 
from  the  fact  that  the  two  roads  made  a  continuous  line  to  Albany,  and 
the  defendants  took  the  trunk  for  carriage  to  Albany  an^  received  the 
pay  for  carrying  through.  It  was  held  that  the  payment  and  receipt  of 
fare  through  bound  the  defendants  as  carriers  over  the  other  road  through 
the  whole  continuous  route. 

Wilcox  V.  Farmelee,  3  Sandf.  610,  is  an  authority  to  the  same  point, 
that  receiving  pay  for  transportation  to  a  place  beyond  the  line  of  the 
carrier  who  receives  it,  implies  a  contract  to  carry  to  that  place.  The 
court  say :  *^  Besides,  there  is  a  fixed  sum  which  covers  the  whole 
charge ;  and  it  would  be  absurd  to  suppose  that  the  defendant  was  to 
receive  the  whole  sum  for  merely  forwarding,  that  is,  placing  the  goods 
on  the  vessels  of  some  other  party  to  be  carried  to  their  place  of  des- 
tination." 

Van  Santvoord  v.  St,  John,  6  Hill  157,  cited  for  the  defendants, 
recognises  the  doctrine  of  Weed  v.  The  Railroad,  In  his  opinion  for 
reversing  the  judgment  of  the  Supreme  Court,  the  Chancellor  says: 
**  In  the  case  of  Weed  v.  The  Railroad  the  two  lines  were  connected 
together  by  an  arrangement  between  themselves,  and  the  agent  of  the 
defendant  took  the  pay  in  advance  for  the  conveyance  of  the  plaintiff 
and  his  baggage  the  whole  distance.  Or,  if  no  actual  connection  between 
the  two  lines  was  proved,  it  at  least  appeared  that  the  defendant  per- 
mitted its  agent  to  hold  it  out  as  a  carrier  of  passengers  and  their  bag- 
gage for  the  whole  distance  6y  taking  pay  there/or,"  It  thus  appears 
that  in  Van  Santvoord  v.  St,  John,  as  in  Syde  v.  The  Navigation 
Company,  taking  pay  for  carriage  to  a  place  beyond  the  line  of  the 
party  that  takes  it,  is  regarded  as  decisive  of  an  undertaking  to  carry 
to  that  place.  Quimby  v.  Vanderbiltj  17  New  York  315,  is  to  the  same 
point,  that  receiving  pay  for  carriage  through  a  continuous  line  imports 
a  contract  to  carry  through ;  and  in  Burtis  v.  The  Buffalo  and  State 
Line  Railroad,  24  New  York  269,  278,  Sutherland,  J.,  says :  '•  It 
would  appear  to  be  settled  by  both  the  American  and  English  cases 
that  when  from  usage  in  the  particular  business,  or  by  receiving  pay  to 
the  place  to  which  the  goods  are  addressed,  beyond  the  railway  com- 
pany's road,  or  from  any  other  circumstance,  it  is  to  be  presumed  that 
the  undertaking  of  the  railway  was  to  deliver  at  such  place,  they  are 
responsible  for  the  delivery  of  the  goods  at  such  place,  and  are  liable  if 
the  goods  are  lost  afler  leaving  their  road." 

In  Choteaux  v.  Leach,  18  Penn.  St.  Rep.  224,  furs  were  shipped  at 
Cincinnati  for  New  York.  The  defendants  admitted  that  they  were 
carriers  on  the  canals  and  railroads  of  Pennsylvania,  but  denied  that 
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through  was  paid  to  the  defendaDts,  and  they  accounted  on  settlement 
with  the  proprietors  of  the  stage  line,  and  this  was  according  to  the 
custom  of  the  business.  There  was  no  other  contract  between  the 
stage  company  and  the  railroad.  It  was  held  that  there  was  no  con- 
tract by  the  defendants  to  carry  the  plaintiff  on  the  stage  route.  The 
decision  would  seem  to  have  been  put  mainly  on  the  ground  that  the 
defendants  had  no  corporate  authority  to  contract  for  carriage  beyond 
their  own  line.  In  Elmore  v.  Nawjatuck  RaUroad^  23  Conn.  457,  it 
was  decided  that  neither  the  receiving  of  goods  directed  to  a  point  be- 
yond the  line  of  the  road,  nor  an  advertisement  of  the  general  facili- 
ties of  transportation  through  the  route  is  evidence  of  a  special 
contract  to  carry  goods  to  the  place  to  which  they  were  directed.  The 
Naugatuck  Railroad  v.  The  Button  Company^  24  Conn.  468,  is  to  the 
same  bffect;  and  in  the  later  case  of  Converge  v.  The  Norwich  and  UV/r- 
center  Transportation  Company^  33  Conn.  166,  the  court  consider  the 
question  as  settled  in  Connecticut. 

In  Maine  a  single  case  is  cited  by  the  defendants,  Perkins  v.  The 
F.  S.  dc  P.  Railroady  47  3Iaiue  573  (and  I  have  found  no  other  in 
that  state  bearing  on  the  present  question),  the  head  note  of  which  is 
as  follows :  '^  A  railroad  company  may  be  bound  by  special  contract 
(but  not  otherwise)  to  transport  persons  or  property  beyond  the  line 
of  their  own  road."  It  is  to  be  observed  that  in  this  case  of  Ptrrkins  v 
TTke  Railroad,  the  plaintiff  had  judgment,  on  the  ground  of  a  special 
contract;  from  which  the  negative  inference  is  drawn  that  the  pUiutifT 
could  not  recover  otherwise  than  by  a  special  contract.  This  cannot  be 
regarded  as  quite  equivalent  to  a  direct  decision  on  the  point;  for  if  the 
point  was  raised  in  the  case  it  certainly  did  not  require  the  court  to 
determine  whether  a  special  contract  was  necessary  to  charge  the 
defendants,  and  besides  there  is  reason  to  think  that  the  term  ^'  exprei^s 
contract"  could  hardly  have  been  used  in  its  strict  sense  to  signify  a 
contract  in  the  form  of  a  direct  promise  or  undertaking  in  language, 
oral  or  written,  proper  to  show  a  positive  agreement;  since  the  jud^^e, 
who  delivered  the  opinion  of  the  court,  speaks  of  a  case  where  the 
carriers  would  be  liable  on  the  ground  that  they  "  held  themselves  out 
as  common  carriers  to  that  place ;"  in  which  case,  as  I  understand  it, 
the  contract  would  not  be  express,  in  the  strict  or  usual  sense  of  the 
term,  but  implied  from  the  conduct  of  the  party.  And  the  same  learned 
judge  also  says :  **  It  is  of  great  public  convenience,  if  not  absolute 
necessity,  that  several  companies  should  combine  their  operations,  and 
thus  transport  passengers  and  merchandise  by  a  mutual  arrangemeut 
over  all  their  lines,  upon  one  contract,  for  one  price.  In  such  cases 
each  is  held  liable  for  the  whole  distance.''  Instances  are  to  be  met 
with  in  other  books  of  a  similar  latitude  in  the  use  of  the  term  special 
rontrucly  as  in  2  Redf.  on  Railways  104,  where  the  term  special  contract 
is  used,  but  the  example  given  is  of  a  contract  implied  from  certain 
facts.  For  these  reasons  we  are  not  inclined  to  regard  Perkins  v.  The 
Railroad^  as  a  direct  and  final  decision  by  the  courts  in  3Iaine  of  the 
question  raitjed  in  the  present  case. 

In  Nattiny  v.  The  Connecticut  River  Railroad ,  1  Gray  502,  the 
Supreme  Court  of  Massachusetts  decided  that  ''  a  railroad  corporatlou 
receiving  goods  for  transportation  to  a  place  beyond  the  line  of  their 
road  on  another  railroad  which  connects  with  theirs,  but  with  the  pr) 
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prietora  of  which  they  have  no  connectioQ  in  business,  and  taking  pay 
tor  transportation   over  their   own  road   only,   are  not   liable,  in  the 
absence  of  any  special  contract,  for  loss  of  the  goods  after  their  delivery 
to  the  proprietors  of  the  other  road."     This  could  hardly  be  regarded 
as  an  authority  for  the  defendants  in  the  present  case;   and  I  find 
nothing  in  the  opinion  of  the  court,  which  carries  the  doctrine  of  the 
case  bejrond  the  statement  of  the  head  note.    But  in  later  cases  the  rule 
has  been  established  in  Massachusetts  that  a  carrier  is  not  bound  for 
the  transportation  of  goods  beyond  his  own  line  in  the  absence  of  a 
posittve  agreement  to  that  effect.    In  Darling  v.  The  Boston  dk  Worces- 
ter Railroad,  11  Allen  295,  it  was  decided  that  if  an  arrangement  is 
made  between  several  connecting  railroad  companies,  by  which  goods  to 
be  carried  over  the  whole  route  shall  be  delivered  by  each  to  the  next 
suceeeding  company,  and  each  company  receiving  them  shall  pay  to  its 
predecessor  the  amount  already  due  for  carriage,  and  the  last  one 
collect  the  whole  from  the  consignee,  a  reception  of  such  goods  by  the 
last  company,  and  payment  by  it  of  the  charges  of  its  predecessors,  will 
not  render  it  liable  for  an  injury  done  to  the  goods  before  it  received 
them  ''     From  this  case  the  general  rule  has  been  deduced  in  Massa* 
ehusetts  that  a  carrier  is  sot  liable  for  loss  beyond  his  own  line  without  a 
pa$itive  agreement  to  be  so  liable ;  though  some  of  the  discussion  in 
Darling  v.  Hie  Railroad  seems  hardly  consistent  with  such  a  rule,  for 
the  learned  judge  who  delivered  the  opinion  says  "  the  usage  as  to  the 
manner  of  doing  the  business  enters  into  the  contract  as  part  of  it,  in 
the  absence  of  an  express  contract.     But  the  convenience  of  commerce 
makes  it  highly  useful  to  send  goods  to  distant  places  which  can  be 
reached  only  by  independent  lines  of  transportation.     It  is  important 
that  this  business  should  be  accommodated ;  and  this  may  be  done  by 
express  agreement  or  ettablished  usage.     It  is  frequently  done  in  this 
eountry  by  agreements  made  by  the  proprietors  of  connecting  lines 
with  each  other;  and  this  is  much  better  than  to  leave  any  important 
matter  of  this  kind  to  be  settled  by  usage.     When  such  arrangements 
are  made  the  liability  of  each  line  is  to  be  determined  by  a  fair  con- 
struction of  their  terms."    That  is  to  say,  usage  enters  into  the  contract 
on  which  the  goods  are  carried  for  the  owner ;  but  when  the  business 
is  done  on  the  connected  line  by  an  agreement  among  the  parties  to  it, 
the  liability  of  the  different  parties  to  the  owner  for  the  transportation 
of  hig  goods  is  to  be  determined  by  a  fair  construction  of  the  terms  of 
the  agreement  among  the   parties   to   the  connecting  line;  and   the 
coDtract  on  which  the  goods  are  carried  is  inferred  from  usage,  or  from 
the  arrangements  among  the  parties  to  the  connected  line,  and  in  such 
case  does  not  depend  on  any  positive  agreement  between  the  owner  of 
the  goods  and  any  one  of  the  carriers. 

We  have  been  furnished  with  a  manuscript  copy  of  the  opinion  in 
Gfm  V.  The  New  York,  Providence  &  Boston  Railroad,^  in  which  on 
facts  that  we  cannot  distinguish  from  the  present,  the  court  held  tha' 
the  point  was  settled  by  the  prior  decisions  in  Massachusetts,  espcciully 
^y  the  case  of  Darling  v.  The  Railroad^  and  declined  to  discuss  the 
general  question  further.  And  in  the  case  of  Burroughs  v.  The  Xor- 
v^rh  <f?   WfiTcester  Railroad^  decided  in  September,  1868,  we  have  ftl.«o 

1  Since  reported,  99  Mass.  220. 
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been  famished  with  the  opinion  of  the  oonrt  holding  the  law  to  be  well 
settled  in  Massachusetts  that  a  corporation  established  for  the  transport- 
ation of  goods  over  a  line  between  certain  points  and  receiving  goods 
directed  to  a  more  distant  point  is  not  responsible  beyond  the  end  of  its 
Dwn  line,  unless  it  makes  a  positive  agreement  extending  its  liability. 
And  this  rule,  if  a  newspaper  report  can  be  trusted,  was  lately  appUed 
in  Pendergast  v.  The  Adams  Express  Company^  by  the  same  court  to 
the  case  of  an  express  company  that  gives  a  receipt  for  money  directed 
to  a  place  beyond  the  line  of  the  company  that  gives  the  receipt. 

It  has  been  said  that  the  English  rule  on  this  subject  has  not  been 
generally  adopted  in  this  country.  A  review,  however,  of  the  American 
cases  shows  but  too  plainly,  that  if  our  courts  have  differed  from  the 
English,  they  are  far  from  agreeing  among  themselves  in  any  principle 
or  doctrine  that  can  be  called  the  American  rule.  There  is  not  only 
much  confusion,  but  no  little  conflict  in  the  American  authorities.  A 
large  proportion  of  them  are  not  directly  in  point  for  the  present  case, 
which  must  be  decided  on  the  facts  found  by  agreement  of  the  parties. 

The  following  are  the  facts  and  circumstances  from  which  the  contract 
between  these  parties  must  be  inferred : 

The  three  corporations  were  engaged  as  common  carriers  in  the  trans- 
portation of  goods  in  a  connected  line  between  Nashua  and  New  York, 
under  an  agreement  among  the  parties  to  the  connected  line. 

In  the  present  instance,  and  generally  under  the  agreement,  one  price 
was  paid  for  transportation  through. 

The  freight-money  was  divided  among  the  parties  to  the  connected 
line  in  proportions  fixed  by  their  agreement. 

The  goods  were  received  by  the  defendants  for  transportation  on  the 
connected  line  marked  for  New  York. 

The  legal  inference  from  the  general  statement  of  the  agreement  is 
that  the  parties  to  the  continuous  line  were  bound  by  their  mutual  con- 
tract to  take  from  each  other  and  carry  through  goods  so  marked,  that 
might  be  received  by  any  one  of  them. 

The  price  for  transportation  to  New  York  was  paid  to  the  defendaDts. 
when  they  received  the  goods. 

The  American  authorities  are  comparatively  few,  which  hold  that 
when  all  these  circumstances  concur,  the  carrier  who  receives  the  goods 
is  not  bound,  by  an  implied  agreement,  to  carry  them,  or  see  that  they 
are  carried,  over  the  connected  line  to  their  final  destination.  I  do  not 
find  that  the  decisions  in  any  of  the  states  sustain  this  defence,  except 
in  Connecticut,  Maine,  and  Massachusetts. 

With  regard  to  the  cases  in  Connecticut,  it  cannot  imply  any  want  of 
the  respect  due  to  the  courts  of  that  state,  if  I  say  that  for  two  reasons 
their  cases  on  this  point  are  not  entitled  to  all  the  deference  that  is 
paid  to  their  decisions  on  other  subjects.  In  the  first  place,  it  is  held 
there  that  railroad  corporations  have  no  corporate  authority  to  contract 
for  the  transportation  of  goods  or  passengers  beyond  their  own  lines ;  a 
doctrine  rejected  everywhere  else.  If  it  were  admitted  that  railroads 
had  the  power  to  make  such  contracts,  it  does  not  appear  that  the  courts 
in  Connecticut  would  have  decided  that  the  plaintiff  in  a  case  hke  this 
would  not  be  entitled  to  recover.  Indeed  it  would  seem  from  the 
opinion  of  the  court  as  delivered  by  Ellsworth,  J.,  in  Elmare  v.  Tht 
Nougatuck  Railroad^  23  Conn.  457,  that  in  Connecticut  these  defend- 
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i  Tould  bo  held  liable  if  their  power  to  coDtract  were  cooeeded.  He 
>  ■■  nu  luoney  waB  pilid,  or  agreed  to  be  paid,  fur  cunveyiri);  the 
hur  to  aoy  H{H:cific  place.  There  wa§  qo  evideoce  or  claiiu  that  there 
uuy  coDuection  betwoen  the  defendaots  and  the  Bteaiuer,  except  iu 
FU-siemarj  way  of  foiwaiding  freight  they  delivered  the  goods  t« 
1  other  from  time  to  time  as  they  were  uiarlied  for  tr>aB|>ortiition, 
matter  to  what  place,  whether  to  New^Vork,  Califoroia,  Europe,  or 
a.  It  m  obvlouu  that  where  the  differeot  carriers  throughout  ihe 
u  are  coauectcd  in  busiuesa  by  Ume  Joiat  undertalciug  or  partoer- 
I.  there  can  be  do  difficulty  in  oa^e  of  a  lost  which  happeos  ou  any 
uf  the  line;  but  the  ouestion  ariaes,  where  this  is  not  the  cum:, 
1  IS  the  law  then  ?"  f'rom  this  it  teeiua  to  nte  that  we  are  war- 
ii'd  in  supposiug,  if  the  defead&Dt«  had  power  to  cootraol  and  the 
4  hud  been  ttuch  as  are  found  in  the  preseul  case,  the  court  iu  Con- 
.Kilt  would  have  no  difficulty  iu  charging  tbe  defendants  for  a  Iom 
peniog  in  &Qy  part  of  the  line.  Then  again  these  decisions  in  Oon- 
iic'ut  were  by  three  judges  against  two;  Waitk,  then  Chief  Justice, 
Hi.vMAK,  who  has  since  filled  that  place.  The  reasons  for  holding 
defendants  liable  in  Elmore  v.  The  Railroad  are  very  ably  and 
ibly  stated  by  Waite,  C.  J.,  in  his  dissentiog  opinion.  Such  dissent. 
evident,  leaves  tbe  authority  of  the  cases  bo  much  reduced  that  they 
aut  be  entitled  to  great  weight  out  of  the  jurisdiction  iu  which  they 
;  decided. 

he  single  case  of  Perkin*  V.  The  P.  S.  &  P.  Railroail,  for  reasons 
ire  suggested,  we  cannot  consider  as  a  final  settlement  of  the  quetstion 

lUt  io  Massachusetts  the  court  in  «  series  of  decisions  have  estub- 
i^d  the  rule  that  &  carrier,  though  associated  with  others  in  a  cun- 
.cd  line  of  transportation,  is  not  liable  for  a  loss  happening  beyond 
Dvn  line  without  a  positive  agreement  to  that  effecti  And  this  rul« 
Implied  to  tbe  baggage  of  passengers,  and  the  undertaking  of  eiprcs^ 
pioiea  that  receive  goods  for  transportation  beyond  their  own  lines. 

fact  that  notwithstanding  the  earlier  decisions,  suits  have  continued 
«  broDght  in  that  Commonwealth  against  parties  that  have  received 
is  to  be  transported  on  continuous  lines  for  losses  happeDin<;  beyonii 
r  own  lines,  might  seem  to  suggest  a  suspicion  that  the  proi'ussioci 

the  public  had  not  readily  acquiesced  in  the  rule  as  there  laid  down : 

the  court  have  adhered  firmly  to  the  rul«,  and  in  some  of  the  hitei 
ss  have  appurently  declined  to  enter  on  the  discussion  of  the  quei^tiun 
ling  it  as  finally  settled;  and  we  must  therefore  consider  the  lii<il: 
ticrity  of  thut  court  as  against  the  right  of  the  pluintilfs  to  rccovei 
his  action.  So  far,  however,  as  th»t  court  may  be  understi)od  to  havt 
iblished  the  rule  that  to  bind  a  railroad  for  tranaporlation  beyond  itt 
1  hue  there  must  be  an  express  and  positive  t^reement  between  tb> 
ro^  and  the  owner  of  the  goods,  and  that  such  an  undertekin;j;  i] 

to  be  implied  from  facts  such  as  are  found  in  this  case,  the  cur 
t  of  Anierican  authority,  to  say  nothing  of  the  English,  appears  u 
'trong  the  other  way.  Excepting  the  cases  in  Connecticut  and  .Maine 
ich,  when  examined,  do  not,  I  think,  give  the  Massachusetts  doctriei 
I  very  strong  support,  the  authorities  in  other  states,  though  tbe; 
ler  much  in  other  particulars,  generally  agree  in  this,  that  where,  ai 
tlie  present  case,  there  is  a  continuous  line  of  different  carriers  nnitei 
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by  an  agreement  under  which  they  carry  goods  through  the  connected 
line  for  one  price,  which  they  divide  among  themselves  in  proportions 
fixed  in  their  agreement,  if  one  of  the  parties  receiving  goods  to  be 
transported  on  the  continuous  line,  marked  for  any  place  in  it,  and  on 
receiving  the  goods  takes  pay  for  transporting  them  to  that  place,  the 
party  so  receiving  the  goods  and  the  pay  for  transportation,  is  prima 
facte  bound  by  an  implied  agreement  to  carry  the  goods,  or  see  that 
they  are  carried  to  the  place  for  which  they  are  marked,  and  is  liable 
for  a  loss  happening  on  any  part  of  the  connected  line. 

If  the  cause  were  to  be  considered  on  authority  only,  we  should  feel 
bound  to  decide  for  the  plaintiffs,  inasmuch  as  we  find  the  weight  of 
authority  to  preponderate  heavily  in  their  favor ;  and  taking  general 
principles  and  reasons  of  convenience  and  public  policy  for  our  guide, 
we  are  led  to  the  same  conclusion. 

In  the  view  which  the  plaintiffs  ask  us  to  take  of  this  case,  when  the 
goods  were  received  by  the  defendants,  marked  for  transportation  to 
New  York,  and  the  price  paid  to  the  defendants  for  transportatiun 
'  through  on  the  continuous  line,  the  plaintiffs  made  one  contract  with  the 
defendants,  by  which  the  defendants  agreed,  either  as  joint  carriers 
with  the  other  associated  parties,  or  as  undertaking  for  them  to  carry 
the  goods  through  for  the  price  paid,  as  goods  were  carried  in  the  usual 
course  of  the  business  on  that  line.  In  that  view  the  plaintiffs  would 
have  nothing  further  to  do  in  the  matter.  Everything  else  was  pro- 
vided  for  by  the  agreement  among  the  associated  carriers ;  for  by  their 
agreement  the  defendants  were  bound  to  transport  and  the  successive 
carriers  would  be  bound  to  take  and  carry  the  goods  from  each  other  to 
their  final  destination.  The  price  through  was  paid,  and  belonged  to 
the  different  carriers  in  proportions  fixed  by  their  agreement;  and  this 
theory  would  agree  exactly  with  the  facts ;  for  the  plaintiffs  in  fact 
made  but  one  agreement  with  one  party  to  have  the  goods  carried  for 
one  price  to  New  York.  No  further  stipulation  or  direction  on  the  part 
of  the  plaintiffs  was  necessary,  and  none  was  ever  in  fact  given  by 
owners  of  goods  who  put  them  in  the  course  of  transportation,  as  these 
were  put,  in  the  continuous  line. 

According  to  the  defendants'  theory  of  the  case,  when  the  plaintiffs 
delivered  the  goods  marked  for  New  York,  and  the  defendants  received 
them  and  took  pay  for  transportation  through,  no  contract  was  made 
with  any  party  to  carry  the  goods  through ;  but  the  contract  then  made 
by  the  defendants  was  to  carry  the  goods  to  the  next  carriers  on  the 
connected  line  with  the  surplus  money,  and  as  agents  of  the  plaintiff? 
make  a  contract  if  they  could  with  the  next  carriers  to  take  the  good^ 
and  the  money  and  carry  them  on  in  the  same  way  through  successive 
agencies  for  the  plaintiff  to  their  final  destination  If  these  agenttJ 
should  consent  to  act  for  the  plaintiff,  and  be  able  to  negotiate  bargains 
with  the  other  carriers  for  transportation  through,  the  goods  would  go 
to  New  York  as  was  intended;  but  they  would  go  under  three  separate 
contracts  made  at  different  times  through  this  imaginary  agency  with 
three  different  and  independent  parties. 

The  first  objection  to  the  defendants'  theory  of  this  transaction  is  that 
it  is  contrary  to  the  fact.  The  owner  of  goods  in  a  case  like  this  does 
not  in  fact  appoint  or  employ  the  successive  carriers  in  the  continuous 
line  as  his  agents  to  hold  his  money  for  him,  and  as  his  agents  carry  it 
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forward  and  contract  in  his  behalf  with  the  other  roads  for  further 
traasportation.  He  makes  but  one  contract  for  one  price ;  he  pays  the 
price,  and  the  money  he  has  paid  does  not  belong  to  him^  bat  to  the 
associated  carriers  in  proportioi|8  fixed  by  their  agreement.  He  does 
not  inquire,  nor  is  he  interested  to  know,  how  they  divide  the  money. 
The  contract  is  entire  and  complete  when  he  pays  the  price  for  trans- 
portation through,  and  everything  to  be  done  afterwards  is  regulated 
bj  the  standing  agreement  among  the  associated  carriers.  He  has  no 
control  over  them  as  his  agents ;  he  does  not  and  cannot  intermeddle 
▼ith  the  manner  in  which  they  do  the  business  or  dispose  of  the  money 
chat  he  has  paid  for  the  carriage  of  his  goods. 

Let  us  see  what  are  some  of  the  consequences  that  would  follow,  if 
both  parties  in  a  case  like  this  should  act  on  the  defendants'  view  of 
their  legal  rights.  Suppose  in  this  case  the  goods  had  been  carried 
through  to  New  York,  and  the  defendants  had  not  paid  to  the  next  car- 
riers the  proportion  of  the  freight-money  which  belonged  to  the  other 
carriers;  and  then  suppose  that  the  Norwich  &  Worcester  Railroad 
shoald  sue  the  plaintiffs  for  carrying  the  goods  over  their  road.  It 
would  avail  the  plaintiff  nothing  to  say  that  they  had  paid  the  freight 
through  when  the  goods  were  received  at  this  end  of  the  route.  The 
ready  answer  would  be :  "To  be  sure,  you  put  money  into  the  hands 
of  jour  agents,  the  Worcester  &  Nashua  Railroad,  to  pay  us,  but  they 
neglected  their  duty ;  your  money  is  still  in  their  hands,  and  we  are  not 
paid."  It  is,  however,  quite  clear,  that  the  money  received  by  the 
defendants  for  transportation  through  on  the  connected  line  would  be 
held  by  them  for  all  the  parties  to  the  line ;  they  would  be  bound  to 
account  for  it  under  their  agreement  as  one  partner  accounts  with  his 
fellows  for  money  received  on  partnership  account.  Then  if  the  plain- 
til&  should  undertake  to  pay  the  different  carriers,  how  are  they  to  know 
the  share  of  each  ?  The  proportions  of  the  freight-money  belonging 
to  them  respectively  are  regulated  by  a  private  agreement  of  which  the 
plaiotife  know  nothing,  and  of  which  in  the  way  the  business  is  actu- 
ally conducted  they  have  no  need  to  be  informed.  If  the  plaintiffs  had 
pn^posed  when  they  delivered  the  goods  to  pay  the  Worcester  &  Nashua 
road  their  proportion  of  the  freight-money  and  afterwards  to  pay  the 
other  carriers  their  respective  shares,  they  probably  would  have  found 
nobody  to  tell  them  what  the  different  shares  were,  or  to  receive  the 
goods  to  be  carried  on  such  terms.  In  truth  the  connected  line  transacts 
bosiness  as  one  joint  concern,  and  the  business  cannot  be  transacted  other- 
wiae  with  convenience  either  to  the  carriers  or  the  owners  of  the  goods. 

Then  if  we  look  to  the  remedy  of  the  associated  carriers  for  the  re- 
corery  of  the  freight-money,  each,  on  the  theory  of  the  defendants, 
must  bring  a  separate  suit  on  the  ^separate  contract  for  his  proportion 
of  the  money.  We  have  had  occasion  to  learn  from  the  facts  stated  in 
another  case  now  pending  before  us  that  there  is  a  connected  line  con- 
sisting of  six  or  seven  different  railways  extending  from  Ogdensburg  in 
New  York  through  Vermont  and  New  Hampshire  to  Boston  in  Massa- 
chusetts, in  which  one  price  is  paid  for  transportation  through  and  the 
money  divided  by  a  standing  agreement  as  in  this  case.  If  goods  are 
carried  through  on  this  route,  and  there  are  six  or  seven  different  con- 
tracts, one  with  each  road,  then  each  road  must  bring  a  separate  action 
for  its  share  of  the  freight-money.     If  it  should  be  said  that  the  remedy 
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of  tbe  roads  is  to  retain  the  goods  at  the  end  of  the  route  till  the 
whole  price  for  transportation  through  is  paid,  this,  in  the  first  place, 
would  show  that  these  roads  are  so  combined  that  for  their  own  pur- 
poses they  are  a  unit,  while  they  insist  that  they  are  wholly  separate 
and  independent  when  the  owner  seeks  redress  for  the  loss  of  his 
goods.  And  then  again,  if  the  roads  act  separately  and  are  not  joiDtij 
.interested  in  the  business  of  the  connected  line,  when  one  of  the  roads 
parts  with  the  possession  of  goods  by  delivery  to  another,  it  loses  its  lien 
for  the  freight-money,  and  cannot  transfer  it  to  another  independent 
carrier :  Angell  on  Carriers  357,  359,  609.  This  is  not  at  all  like  the 
maritime  lien,  when  a  voyage  is  broken  up  and  the  cargo  is  put  on 
board  another  vessel  to  be  carried  to  the  port  of  destination.  There 
the  lien  on  the  cargo  for  the  whole  freight  is  transferred  to  the  second 
vessel,  which  completes  the  transportation  under  one  contract. 

The  use  of  steam  in  carrying  goods  and  passengers  has  produced  a 
great  revolution  in  the  whole  business.  The  amount  and  importance  of 
it  have  of  late  vastly  increased  and  are  every  day  increasing.  The 
large  business  between  different  parts  of  the  country  is  done,  as  in  this 
case,  by  parties  who  are  associated  in  long  continuous  lines,  receiving 
one  fare  through  and  dividing  it  among  themselves  by  mutual  agree- 
ment. They  act  together  for  all  practical^  purposes  so  far  as  their  own 
interests  are  concerned  as  one  united  and  joint  association.  In  manag- 
ing and  controlling  the  business  on  their  lines  they  have  all  the  advan- 
tages that  could  be  derived  from  a  legal  partnership.  They  make  such 
an  arrangement  among  themselves  as  they  see  fit  for  sharing  the  losses, 
as  they  do  the  profits  that  happen  in  any  part  of  their  route.  If  by 
their  agreement  each  party  to  the  connected  line  is  to  make  good  the 
losses  that  happen  in  his  part  of  the  route,  the  associated  carriers,  and 
not  the  owner  of  the  goods,  have  the  means  of  ascertaining  where  the 
losses  have  happened.  And  if  this  cannot  be  known,  there  is  nothing 
unreasonable  or  inconvenient  in  their  sharing  the  loss,  as  in  case  of  a 
legal  partnership,  in  proportion  to  their  respective  interests  in  tbe  whole 
route. 

They  undertake  the  business  of  common  carriers,  and  must  be  under- 
stood to  assume  the  legal  liabilities  of  that  business.  They  transact  the 
business  under  a  change  of  circumstances ;  but  the  principles  and  the 
general  policy  of  the  common  law,  which,  as  an  elementary  maxim,  holds 
the  common  carrier  liable  for  all  accidental  losses,  must  be  applied  to 
these  new  methods  of  transacting  the  same  business ;  and  there  is  cer- 
tainly nothing  in  the  present  condition  of  the  business,  which  calls  for 
any  relaxation  of  the  old  rule.  The  great  value  of  commodities  trans- 
ported over  these  connected  lines-;  the  increased  risk  of  loss  and  dam- 
age from  the  immense  distances  over  which  they  carry  goods ;  the  fact 
that  where  goods  are  once  intrusted  to  carriers  on  these  long  routes  thej 
are  placed  beyond  all  control  and  supervision  of  the  owner ;  are  cogent 
reasons  for  holding  those  who  associate  in  these  connected  lines,  to  a 
rule  that  shall  give  effectual  and  convenient  remedy  to  the  owner,  whose 
goods  have  been  lost  or  damaged  in  any  part  of  the  line.  Any  rule, 
which  should  have  the  effect  to  defeat  or  embarrass  the  owner's  remedy, 
would  be  in  direct  conflict  with  the  principles  and  whole  policy  of  the 
common  law. 

What  then  is  the  situation  of  the  owner,  whose  goods  have  been 
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damaged  or  lost  on  a  continuous  line  of  three  or  any  larger  number  of 
asfiociated  carrier 8,  if  he  can  look  only  to  the  carrier,  on  whose  part  of 
the  route  the  daoiage  may  have  happened  ?  In  the  first  place  he  must 
set  about  learning  where  his  loss  happened.  This  would  often  be  diffi- 
cult and  sometimes  quite  impossible.  Suppose  an  invoice  of  flour  shipped 
in  good  order  at  Ogdensburg  were  found  on  arrival  at  Boston  to  have 
been  damaged  somewhere  on  the  route }  or  suppose  a  trunk  checked  at 
Boston  for  Chicago  was  broken  open  and  plundered  before  it  reached 
Chicago,  what  would  the  owner's  chance  be  worth  of  finding  out  in 
what  particular  part  of  the  route  the  damage  happened  ?  He  would 
have  no  means  of  learning  himself;  and  he  would  not,  unless  of  a  very 
confiding  disposition,  rely  on  any  very  zealous  aid  in  his  search  from  the 
different  carriers  associated  in  the  connected  line.  And  if  be  should 
have  the  luck  to  make  the  discovery,  he  might  be  obliged  to  assert  his 
claim  for  compensation  against  a  dbtant  party,  among  straiijgers,  in  cir- 
eamstances  such  as  would  discourage  a  prudent  man,  and  induce  him  to 
sit  down  patiently  under  his  loss  rather  than  incur  the  expense  and 
risk  of  pursuing  his  legal  remedy  under  the  rule  set  up  by  these  defend- 
ants. The  forlorn  condition  of  the  owner  in  such  a  case  is  put  in  a 
strong  light  by  Waitb,  0.  J.,  in  his  dissenting  opinion,  Elmore  v.  2'he 
Kaugatuck  Railrodd,  23  Conn.  478,  where  he  says:  *^A  merchant 
residing  in  Cleveland,  Toledo,  or  Chicago,  purchases  goods  in  the  city  of 
New  York,  which  he  wishes  to  send  to  his  place  of  business.  He 
enters  into  a  contract  with  a  railroad  company  for  their  transportation, 
not  to  any  given  point  on  the  route,  but  for  the  whole  distance.  He 
delivers  the  goods  to  the  company  and  they  are  taken  and  locked  up  in 
freight  cars.  He  does  not  accompany  them,  and  often  sees  and  hears 
nothing  more  of  them  until  they  are  delivered  to  him  at  their  place  of 
destination.  The  cars  in  which  they  are  placed  are  often  run  over 
roads  belonging  to  difiTerent  companies  to  save  trouble  and  expense  of 
change  of  cars.  If  the  goods  are  lost  or  damaged  on  the  route  he  ordi- 
narily has  no  means  of  determining  where  or  in  Whose  custody  the 
injury  occurred.  The  trouble  and  expense  of  ascertaining  that  fact  in 
many  cases  would  amount  to  more  than  the  whole  damage.  As  a  pru- 
dent, cautious  man  he  would  be  unwilling  to  intrust  his  goods  to  the 
costody  of  others,  unless  he  could  find  some  person  or  company  that 
would  be  responsible  for  their  safe  delivery."  The  remarks  of  Smith, 
J.,  34  New  York  501,  before  cited,  are  of  the  same  import,  showing  the 
difficulties  and  embarrassments  of  the  owner,  if  he  can  only  resort  for 
compensation  to  the  carrier  in  the  connected  line,- on  whose  part  of  the 
route  the  damage  happened. 

A  rule,  which  throws  such  difficulties  in  the  way  of  the  owner  who 
seeks  to  recover  of  common  carriers  for  the  loss  of  his  goods,  I  cannot 
bat  regard  as  a  wide  departure  from  the  general  doctrine  of  the  common 
law  on  this  subject ;  and  nothing  is  plainer  than  the  duty  of  courts  to 
apply  the  general  principles  of  the  common  law  to  the  new  circum- 
stances which  are  introduced  by  changes  in  the  manner  of  transacting 
any  business. 

Few  things  are  of  greater  importance  to  the  whole  country  than  the 
cheap,  convenient,  and  safe  transportation  of  goods  between  distant 
points.  Vast  sums  of  money  are  expended  to  promote  this  object.  The 
business  is  already  immense  and  constantly  increasing.     Most  of  this 
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business  is  done  on  connecting  lines  of  railroads  and  steamboats,  and 
these  by  continuous  lines  have  a  practical  monopoly  of  the  business  od 
their  respective  routes.  The  owner  of  goods  must  intrust  them  to  these 
associated  carriers ;  they  cannot  be  carried  in  any  other  way.  Not  only 
those  who  are  engaged  directly  in  carrying  and  sending  goods  are  inte- 
rested in  this  subject;  all  who  produce  and  all  who  consume  are  inte- 
rested that  goods  should  be  carried  as  cheaply,  as  conveniently,  and  as 
safely  as  possible.  Public  policy  and  the  public  interest  concur  with  the 
general  maxim  of  the  law  that  those  who  transact  this  great  business, 
should  be  held  to  a  rule  which  shall  give  a  ready  and  effectual  remedy 
to  the  owner  whose  goods  have  been  lost  or  damaged  in  any  part  of  these 
connected  lines  of  transportation. 

There  is  a  perplexing  diversity  of  decision  on  this  subject,  in  the  dif- 
ferent tribunals  of  this  country.  For  instance,  by  the  law  of  New 
York,  as  we  understand  it  to  be  established  by  the  construction  which 
the  courts  have  given  to  their  statute,  if  goods  are  received  in  that  state 
for  transportation  through  on  a  connected  line  of  railroads,  the  road  that 
receives  the  goods  is  liable  for  loss  or  damage  happening  in  any  part  of 
the  connected  line,  though  beyond  the  limits  of  the  state :  Burfis  v. 
The  Buffalo  df  Slate  Line  Railroad,  24  N.  Y.  269.  As  has  been  before 
mentioned,  there  is  a  connected  liYie  of  six  or  seven  railroads  extending 
from  Ogdensburg  to  Boston.  If  goods  are  received  by  the  Ogdens- 
burg  Bailroad  for  transportation  to  Boston,  and  are  lost  or  damaged 
on  any  part  of  the  line,  say  on  the  Lowell  Railroad,  the  Ogdensburg 
Railroad  is  liable  for  the  loss.  But  if  merchandise  is  received  at 
Boston  by  the  Lowell  Railroad  for  transportation  to  Ogdensburg  over 
the  same  connected  line  of  railroads  associated  under  the  same  agree- 
ment, the  owner  would  be  left  to  find  out,  if  he  could,  on  which  of  the 
six  or  seven  connected  roads  his  goods  were  lost  or  damaged,  and  could 
claim  for  his  loss  of  that  road  alone.  There  would  seem  to  be  no  remedy 
for  this  confusion  and  conflict  of  decisions  unless  the  national  legislature 
can  provide  one  linder  the  power  given  by  the  constitution  to  regulate 
commerce. 

I  come  to  the  conclusion  that  on  the  case  stated  the  plaiotifiis  are 
entitled  to  recover ;  and  such  is  the  unanimous  opinion  of  the  court. 


The  foregoing  case  is  one  of  import- 
ance and  interest,  both  to  the  profession 
and  to  business  men,  at  this  particular 
juncture,  when  the  necessities  of  trans- 
portation are  driving  railway  companies 
into  the  creation  of  extended  lines  of 
passenger  and  goods  traffic,  and  when 
there  continue  to  be  such  irreconcilable 
differences  in  the  decisions  of  the  dif- 
ferent states  in  regard  to  the  rights  and 
responsibilities  of  the  respective  parties. 
The  whole  subject  is  so  fully  presented 
in  the  opinion,  and  the  cases  so  exten- 
Bively  commented  upon,  that  we  should 


not  feel  justified  in  going  over  the  same 
ground. 

It  has  seemed  to  us  that  much  of  the 
apparent  conflict  in  the  decisions  upon 
this  subject  might  be  measurably  recon- 
ciled by  defining,  more  carefully  and 
exactly,  the  precise  grounds  upon  which 
a  contract  for  transportation  beyond  the 
line  of  the  first  carrier  will  be  implied. 
It  would  scarcely  do  to  refer  the  matter 
to  the  determination  of  the  jury,  in  each 
particular  case.  That  would  be  likely 
to  produce  too  much  uncertainty  for 
practical  convenience.     The  great  arga- 
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ment  in  favor  of  the  English  rale,  u  biuineti  connection  between  the  ditFerent 

declftrcd  in  Mutehamp  r.  Laneatter  and  compsniei. 

Preston  Railway,  8  M.  4b  W.  421,  and  It  is  not  always  easy  to  define  pre- 
otber  mbfleqnent  English  cases  is,  that  cisely  what  connection  between  different 
it  establtshes  a  fixed  and  definite  rnle,  companies,  in  the  transportation  of 
and  one  that  meets,  fairly  enough,  the  goods,  shall  bind  the  first  company 
practical  conTcnience  of  the  public,  throughout  the  line.  But  in  a  case  like 
fiat  that  is  not  all  that  is  to  be  the  principal  one,  where  the  goods  are 
sought  aAer.  We  must,  and  should  billed  through,  and  the  entire  freight 
bare  some  reference  to  the  public  duties  paid,  there  should,  it  would  seem,  be  no 
of  common  carriers  and  what  those  who  question  that  such  facts  should  be  re- 
employ them  may  fairly  demand  of  them,  garded  as  evidence  of  an  express  con- 
It  is  very  obvious  that  carriers,  for  their  tract  to  carry  through.  There  can  be  no 
own  protection,  and  to  extend  their  busi-  doubt  the  parties  to  such  a  transaction 
ness,  would  naturally  desire  to  conduct  ordinarily  so  regard  it.  It  is  a  forced 
it  upon  such  principles,  as  to  afford  rea-  and  unnatural  construction  to  regard  it 
soQsble  and  just  accommodation  to  their  in  any  other  light.  The  consignor  in 
employers.  And  it  seems  but  reasonable  no*  sense  regards  the  agent  of  the  first 
and  just  that  all  judicial  constructions  company  as  contracting  in  the  capacity 
should  be  made  in  the  same  direction  and  of  agent  for  the  successive  companies, 
▼ith  the  same  end  in  view.  And  we  by  but  as  the  agent  for  the  first  company, 
no  means  intend  to  intimate  that  this  has  whose  agent  he  is,  and  whose  agent 
not  always  been  the  case  in  the  decisions  only.  The  case  of  Schneider  v.  Evane, 
bearing  upon  this  subjeet,  and  as  affect-  9  Am.  Law  Reg.  N.  S.  536,  is  of  this 
ing  the  numerous  incidental  questions  character,  and  the  erroneous  conclusion 
inrolved.  But  it  has  seemed  as  if  that  of  the  court  in  that  case  was  brought 
consideration  might  safely  have  been  about  by  attempting  to  give  the  transac- 
permitted,  in  some  cases,  to  have  had  a  tion  the  forced  and  unnatural  construe- 
more  controlling  influence  than  was  tion  of  allowing  the  successive  compa- 
ailowed.  We  comprehend,  well  enough,  nies  to  demand  more  than  their  pro- 
tfaac  a  fixed  rule  made  by  declaring  a  portion  of  the  entire  sum  stipulated  by 
hard  and  fast  line  and  steadfastly  adher-  the  first  company  for  the  entire  freight, 
ing  to  it,  with  no  reserve  or  qualification.  How  much  less  than  this  shall  be  held 
is  sometimes  supposed  to  save  courts  a  as  amounting  to  an  express  contract  to 
rast  deal  of  perplexity,  which  a  sliding  carry  through,  it  will  not,  at  once,  be 
scale  or  rule,  more  or  less  resting  in  easy  to  determine.  But  the  exigencies 
discretion,  would  be  almost  sure  to  pro-  of  business  and  the  experience  of  the 
(luce  and  to  multiply  almost  indefinitely,  courts  will,  from  time  to  time,  enable  us 
And  still  too  great,  or  too  strict,  adher-  to  fix  and  define  the  proper  limitations, 
ence  to  abstract  rules  is  sure  to  produce  The  case  of  Darling  v.  Boston  and  War- 
mJQstice  in  extreme  cases.  It  seems  to  cester  Railroad^  11  Allen  295,  fell  very 
as  if  we  must  have  a  fixed  rule,  that  much  short  of  this,  and  the  court  held 
the  English  role  upon  this  subject  is  the  facts  in  that  case  not  inconsistent 
more  just  and  more  practicable,  than  with  separate  responsibility, 
my  inflexible  application  of  the  rule  of  In  Boroughe  v.  Norwich  and  Worcester 
limiting  responsibility  to  the  line  of  the  Railroad^  100  Mass.  26,  there  was  no- 
fint  company  can  be  made ;  and  espe-  thing  more  than  in  the  next  preceding 
eially  where  there  is  an  acknowledged  case,  upon  which  to  found  an  implfcation 
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of  an  undertaking  for  the  entire  rente, 
except  the  tariff  of  freight  posted  in  the 
office  of  the  first  company,  which  gare 
the  through  rate  in  one  item,  without 
distinguishing  the  particular  rate  of  the 
separate  companies.  This  alone  would 
not  be  very  conclusive  of  an  undertaking 
to  carry  through.  But  the  difficulty 
was,  in  this  particular  case,  if  so  ap- 
plied, that  the  bill  contained  an  excep- 
tion of  the  very  risk  upon  which  the 
loss  occurred,  and  would,  therefore,  be 
fatal  to  the  plaintiff's  case,  if  made  to 
form  the  basis  of  responsibility.  But 
the  case  of  Gass  v.  New  York^  P.,  and 
B.  Railroad^  99  Mass.  220,  did  contain 
the  feature  of  charging  through  freight, 
and  the  court  held  it  not  sufficient  upon 
which  to  imply  an  undertaking  for  the 
entire  route  on  the  part  of  the  first  com- 
pany. But  we  think  the  principal  case 
must  be  regarded  as  having  established, 
upon  roost  unquestionable  grounds,  the 
rule  that  the  first  company  of  a  continn- 
ous  line  of  transportation  receiving 
goods  and  accepting  the  freight  through 
and  giving  a  bill  through,  must  be 
understood  as  undertaking  for  the  entire 
route,  unless  there  is  something  in  the 
bill  of  lading,  or  receipt,  or  other  docu- 
ments referred  to  as  part  of  the  contract, 
to  indicate  a  different  understanding,  or 
unless  the  usages  of  the  business  or  the 
custom  of  the  line  known  or  accessible 
to  the  knowledge  of  the  shipper,  show 
that  such  was  not  the  expectation  of  the 
parties.  Starting  from  this  safe  point, 
and  assuming  that  in  the  absence  of  all 
business  connection  between  the  different 
lines,  the  responsibility  is  several  as  to 
each  company  for  its  own  defaults  only, 
we  trust  the  courts  will  hold  such  a  judi- 
cious control  over  the  construction  of 
different  classes  of  contracts  upon  this 
subject  as  to  reach  the  actual  or  proba- 
ble justice  of  each  particular  class.  But 
it  will  not  be  easy  to  define,  in  advance, 
precisely  how  much  weight  shall  be  given 
to  each  particular  feature  in  a  transac- 


tion, or  what  particular  facts  or  drcnm- 
stances  shall  be  held  decisive  in  regard 
to  the  first  company  being,  or  not  being, 
hoi  den  throoghout  the  line. 

The  tendency  in  this  country  is  un- 
questionably in  the  direction  of  extended 
lines  of  transportation,  either  by  actoal 
4M)n8olidation  of  stock,  by  leases,  or  bj 
some  business  arrangement,  more  or  less 
stringent.  And  with  this  tendencj  we 
must  expect  a  corresponding  tendencj 
towards  holding  the  first  company  boond 
for  the  entire  transportation.  And  it 
would  seem  not  imreasonable  where  there 
is  a  fixed  business  connection  through- 
out the  line,  that  the  first  company 
should  be  holden  to  the  extent  of  such 
business  connection.  It  is  certainly  much 
easier  for  the  first  company  to  obtain 
indemnity  from  its  associates  than  for 
the  shipper  to  seek  it  of  strangers,  which 
all  the  subsequent  companies  must  be 
regarded  as  to  him.  And  it  would  seem 
far  more  just  to  hold  the  first  companr 
responsible  for  the  defaults  of  its  asso- 
ciates than  to  hold  that  the  shipper  must 
find  evidence  to  make  his  case  against 
them,  when  it  is  so  easy  for  them  to 
cover  it  up  by  means  of  the  facilities 
growing  out  of  the  very  association. 

If  we  ever  reach  the  point  towards 
which  we  have  been  drifting  from  the 
first  establishment  of  railways  in  the 
country,  of  regarding  them  as  a  part  of 
the  commerce  between  the  different 
states,  and  as  much  subject  to  the  na- 
tional control  as  the  commerce  which  is 
carried  on  by  means  of  navigation  npoa 
the  ocean,  through  the  numerous  bays 
and  inlets  along  the  coast,  we  may  ex- 
pect something  more  definite,  either  by 
way  of  legislation  or  judicial  constmc- 
tion  upon  the  important  questions  here 
involved.  How  long  we  shall  be  doomed 
to  endure  the  embarrassments  resulting 
from  local  legislation  and  conflicting 
judicial  constructions  upon  this  and 
numerous  other  embarrassing  qnesnons 
connected  with  railway  traffic  it  is  im* 
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possible  to  predict.  Bat  this  we  must  the  most  essential  and  imperiously  de- 
be  prepared  to  expect,  and  to  meet,  that  manded  reforms,  so  far  as  truth  and  jus- 
tiie  drdad  of  centralisation  will  cause  tice  is  concerned,  until  the  barriers  of 
the  national  courts  and  Congress  to  hesi-  precedent  and  custom  are  undermined 
tate  and  temporize  upon  those  points  by  other  and  more  popular  movements, 
whicli  most  seriously  and  most  obriously  which  are  not  supported  by  auy  such 
demand  a  firm  hold  and  unflinching  array  of  argument.  But  that  it  will 
action  at  their  hands,  and  which  are  come,  in  the  end,  there  can  be  no  ques- 
really  justified  upon  the  moat  obrions  tion.  But  not,  perhaps,  until  after  the 
and  the  most  indubitable  grounds,  while  common  schools  and  the  insurance  com- 
the  advance  is  constantly  being  pushed  paniea  have  all  become  national,  and 
in  the  same  direction  by  insidiooa  and  many  other  present  state  institutions,  in 
corert  movements,  without  purpose  and  regard  to  which  there  is  not  one  tithe 
without  obserration,  but  through  the  of  the  need,  and  none  of  the  reason,  for 
silent  pressure  of  popular  will  and  the  making  national,  that  there  is  the  rail- 
irresistible  progression  of  growth  and  way  traffic.  But  the  public  can  wait, 
(lerelopment.  It  will  thus  happen,  as  and  it  must  wait,  but  with  the  comfort- 
it  alvajs  does,  that  the  cotirts  and  the  able  assurance  that,  at  the  worst,  it  is 
legislature  will  not  take  the  initiative  in  but  a  question  of  time.           I.  F.  R. 
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RiCENT  A0T8  OF  G0NORSS8. — Mr.  B.  y.  Abbott,  one  of  the  com- 
miffiioners  to  revise  the  TjDited  States  statutes,  at  Washiogton,  furnishes 
us  a  condensed  statement  of  the  more  important  acts  passed  by  the  ses- 
sion of  Congress  just  closed,  from  which  we  select  the  following : — 

Aq  act  to  amend  an  act,  approved  May  31st  1870,  entitled  <*  An  act 
to  enforce  the  rights  of  citizens  of  the  United  States  to  vote  in  the 
^Teral  states  of  this  Union,  and  for  other  purposes."  Approved  Feb- 
ruary  28th  1871. 

TKb  act  contains  provisions  of  increased  stringency,  protecting  the 
elective  franchise. 

It  makes  the  fraudulent  evasion  or  violation  of  the  registry  laws  of 
the  states  and  territories,  in  the  election  of  representatives  and  delegates 
to  Congress,  a  crime. 

The  judge  of  the  United  States  Circuit  Court  for  the  circuit  in  which 
a  town  or  city  of  above  twenty  thousand  inhabitants  is  situated,  may, 
Qpon  application,  appoint  two  supervisors  of  election ;  and  also  appoint 
aehief  supervisor  of  election  from  amons  the  Circuit  Court  commis- 
^oners  of  that  circuit;  and  the  duties  of  each  are  defined.  Deputy 
manhals  are  to  be  appointed  by  the  United  States  marshals,  upon 
application. 

Jurisdiction,  in  all  cases  arising  under  this  act,  is  conferred  upon  the 
United  States  Circuit  Courts^  and  a  provision  is  made  for  the  removal 
of  such  causes,  when  oommenced  in  a  state  court,  to  the  Circuit 
Court. 

Hereafter  all  votes  for  representatives  in  Congress  shall  be  by  written 
or  printed  ballot. 
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An  act  prescribing  an  oath  of  office  to  be  taken  by  persons  who  par- 
ticipated in  the  late  rebellion^  but  who  are  not  disqualified  from  holding 
office  by  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States. 

This  act  declares  that  when  any  person,  who  is  not  rendered  ineligible 
to  office  by  the  provisions  of  the  Fourteenth  Amendment  to  the  Consti- 
tution shall  be  elected  or  appointed  to  any  office  of  honor  or  trust  undei 
the  government  of  the  United  States,  and  shall  not  be  able,  on  account 
of  his  participation  in  the  late  rebellion ,  to  take  the  oath  prescribed  in 
the  Act  of  Congress  of  July  2d  1862,  he  shall,  in  lieu  of  said  oath, 
before  entering  upon  the  duties  of  said  office,  take  and  subscribe  the 
oath  prescribed  in  the  Act  of  July  11th  1868. 

Joint  resolution  for  the  protection  and  preservation  of  the  food  fishes 
of  the  coast  of  the  United  States.     Approved  February  9th  1871. 

This  resolution  recites  in  a  preamble,  that  the  valuable  food  fishes  of  the 
coast  and  lakes  of  the  United  States  are  diminishing  in  number,  to  the  pub- 
lic injury.  And  it  authorizes  the  President  to  appoint,  from  among  the 
civil  officers  or  employees  of  the  government,  one  person  of  proved  scien- 
tific and  practical  acquaintance  with  the  fishes  of  the  coast,  to  be  commis- 
sioner of  fish  and  fisheries,  to  serve  without  additional  salary.  His  duties 
are,  to  prosecute  investigations  and  inquiries  on  the  subject,  with  the  view 
of  ascertaining  whether  any  and  what  diminution  in  the  number  of  the 
food  fishes  of  the  coast  and  the  lakes  of  the  United  States  has  taken 
place ;  if  so,  to  what  cause  the  same  is  due ;  and  also  whether  any  and 
what  protective,  prohibitory,  or  precautionary  measures  should  be 
adopted  in  the  premises;  and  to  report  upon  the  same  to  Congress. 
The  heads  of  the  executive  departments  are  directed  to  aid  the  commis- 
sioner in  the  prosecution  of  these  investigations  and  inquiries.  And  he 
may  take  or  cause  to  be  taken,  at  all  times,  in  the  waters  of  the  sea- 
coast  of  the  United  States,  where  the  tide  ebbs  and  flows,  and  also  in 
the  waters  of  the  lakes,  such  fish  or  specimens  thereof  as  may,  in  his 
judgment,  from  time  to  time,  be  needful  or  proper  for  the  conduct  of 
his  duties  notwithstanding  any  law,  custom,  or  usage  of  any  state  to  the 
contrary. 

An  act  to  provide  for  taking  testimony,  to  be  used  before  the  depart- 
ments.    Approved  February  14th  1871. 

By  this  act  any  head  of  a  department  or  bureau,  in  which  a  claim 
against  the  United  States  is  properly  pending,  may  apply  to  any  judge 
or  clerk  of  any  United  States  court  to  issue  a  subpoena,  requiring  anj 
witness,  within  the  jurisdiction  of  such  court,  to  appear  before  any  officer 
authorized  to  take  depositions  in  United  States  courts,  for  examinatioi 
upon  the  subject  of  such  claims.  Hefusal  to  appear,  or  false  swearing, 
on  such  examination,  is  made  punbhable.  \ 

Joint  resolution  providing  for  publishing  specifications  and  drawings 
of  patent  office.     Approved  January  10th  1871. 

This  resolution  directs  that  the  publication  of  abstracts  of  specifica- 
tions and  of  engravings,  which  heretofore  has  accompanied  the  annual 
report  of  the  commissioner  of  patents,  shall  be  dbcontinued. 

In  lieu  thereof,  the  couimissioner  is  authorized  to  have  printed,  for 
gratuitous  distribution,  not  to  exceed  one  hundred  and  fifty  copies  of  the 
complete  specifications  and  drawings  of  each  patent  subsequently  issued, 
together  with  suitable  indexes,  to  be  issued  from  time  to  time,  one  copy 
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to  be  placed  for  free  public  inspection  in  each  capitol  of  every  8tat43  and 
temtorj,  one  for  the  like  purpose  in  the  clerk's  office  of  the  District 
Coort  of  each  judicial  district  of  the  United  States,  except  when  such 
oices  are  located  in  state  or  territorial  capitols,  and  one  in  the  Library 
of  Coogress.  These  copies  shall  be  certified  under  the  hand  of  the 
commissioner  and  seal  of  patent  office,  and  shall  be  received  in  all 
coartfi  as  evidence,  and  they  shall  not  be  taken  from  the  depositories 
named  for  any  other  purpose  than  to  be  used  as  evidence. 

The  commissioner  of  patents  is  also  authorized  and  directed  to  have 
printed  such  additional  numbers  of  copies  of  specifications  and  drawings, 
at  cost,  for  sale,  as  may  be  warranted  by  the  actual  demand.  He  is 
also  authorized  to  furnish  a  complete  set  of  such  specifications  and 
drawings  to  any  public  library  which  will  pay  for  binding  the  same  into 
Tolomes  to  correspond  with  tnose  in  the  patent  office,  and  for  the  trans- 
portation of  the  same,  with  convenient  access  for  the  public  thereto, 
under  such  regulations  as  the  commissioner  shall  deem  reasonable. 

Local  Taxation  in  aid  of  Railroads  and  other  Improve- 
3IESTS. — Limits  of  the  Power  op  Courts  to  declare  Acts  or  the 
Legislature  Unconstitutional. — Whether  we  regard  the  amounts 
inTolved,  the  connection  with  matters  of  state  policy  and  material  pros- 
perity, or  the  ability  brought  into  the  discussion,  no  question  of  the 
day  (treating  the  legal  tender  question  as  settled)  has  more  interest  or 
importance  than  th^  right  of  the  states,  under  their  constitutions,  to 
authorize  or  compel  cities  and  counties  to  subscribe  and  levy  taxes  in 
aid  of  railroad  and  other  similar  enterprises.  Public  attention  was  espe- 
cially drawn  to  it  last  year  by  the  two  cases  of  Whiting  v.  Sheboygan 
Railroad  Co,^  9  Am.  Law  Reg.  156,  and  People  v.  Township  Board  of 
Salem,  Id.  487,  in  which  the  Supreme  Courts  of  Wisconsin  and 
Michigan  set  themselves  powerfully  against  the  previous  current  of 
decisions  and  held  that  taxation  for  building  railroads  is  not  for  public 
v$e  in  such  sense  as  will  support  legislation  for  that  purpose.  In  our 
issue  for  November  1870  (p.  649),  will  be  found  also  two  able  and 
eiahorate  articles  in  opposition  to  the  views  propounded  by  Judges 
BixoM  and  Cooley. 

In  this  discussion  the  state  of  Iowa  has  borne  a  foremost  part  from 
the  decision  of  Dubuque  Co.  v.  Dubuque  &  Pacific  Railroad  Co.,  4  G. 
Greene  1  (1853),  down  to  the  present  time.  In  Gelpcke  v.  Dubuque,  1 
Wdl.  175,  the  Supreme  Court  of  the  United  States,  passing  over  the 
then  latest  decision  of  the  Supreme  Court  of  Iowa  (Slate  of  Iowa  v. 
ViaptUo  County,  13  Iowa  388),  declared  the  validity  of  county  bonds 
issued  in  aid  of  railroads,  and  over  this  decision,  both  as  to  its  intrinsic 
Boandness  and  the  train  of  momentous  consequences  which  it  has  at 
times  appeared  to  involve,  a  contest  has  swayed  to  and  fro  with  extra- 
ordinary vigor  and  earnestness  both  at  the  bar  and  on  the  bench.  The 
Supreme  Court  of  Iowa  maintaining  its  right  to  the  ultimate  decision 
of  all  questions  arising  under  the  state  constitution,  reaffirmed  State  v. 
WapfMo  County  in  the  most  emphatic  terms  in  Hamon  v.  Vernon,  27. 
Iowa  28  (1869). 

The  next  year,  however,  the  legislature  having  re-enacted  substan- 
tially the  same  act  that  had  been  declared  unconstitutional  in  Hanson  v. 
Temon,  the  same  question  again  came  up  at  the  fall  term  of  1870  in 
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Stewart  v.  Board  of  Supervisors  of  Polk  Comity y  in  which  Hanson  ?. 
Vernon  and  all  the  late  Iowa  cases  are  overruled. 

The  case  arose  on  a  bill  in  equity  by  a  property  owner  against  the 
county  supervisors  for  an  injunction  to  restrain  the  levy  of  a  tax  voted 
by  the  electors  of  certain  townships  under  the  Act  of  1870  to  enable 
townships,  &c.,  to  aid  in  the  construction  of  railroads.  The  District 
Court  refused  the  injunction,  and  thereupon  plaintiff  appealed  to  the 
Supreme  Court.  The  opinions  of  the  court  and  of  Beck,  J.,  dissenting, 
are  too  long  for  us  even  to  give  a  synopsis,  but  we  extract  the  following 
paragraphs  from  the  opinion  of  the  court  by  W.  E.  Miller,  J.,  which 
state  very  clearly  and  concisely  the  results  at  which  the  court  arrives. 

''  The  2d  section  of  the  *  bill  of  rights'  declares :  *  AU  political  power 
is  inherent  in  the  people*  Political  power  consists  of  the  three  great 
attributes  of  sovereignty,  namely :  legislative^  executive^  and  judicial 
authority.  This  is  aU  inherent  in  the  people.  These  powers  then  are 
supreme  in  the  people  in  the  first  instance.  AU  the  legislative  as  well  as 
the  executive  and  judicial  power  is  inherent  in  them.  By  section  1,  of 
article  3,  of  the  Constitution,  we  find  that  *  the  legislative  authority  of 
this  state  shall  be  vested  in  a  General  Assembly,'  ^c. 

**  The  people  then  have  vested  the  legislative  authority^  inherent  in 
thenij  in  the  General  Assembly.  The  people  were  the  original  possessors 
of  all  the  legislative  authority  in  the  state.  By  this  section  they  vest 
it  all  in  the  General  Assembly.  Subsequently,  in  the  same  instrument, 
they  withdraw  some  portions  of  this  authority,  and  impose  certain 
restrictions  upon  the  exercise  of  the  authority  granted.  It  follows, 
therefore,  as  a  logical  sequence,  that,  within  these  limitations  and 
restrictions,  the  legislative  power  of  the  General  Assembly  is  supreme ; 
that  it  is  bounded  only  by  the  limitations  written  in  the  Constitution. 
*  *  *  *  Thus  it  seems  clear,  by  logical  deduction  and  upon  the  most 
abundant  authority,  that  this  court  has  no  authority  to  annul  an  act  of 
the  legislature  unless  it  is  found  to  be  in  clear,  j>a//ja6/c,  and  direct 
conjiict  with  the  written  Constitution.** 

The  opinion  then  proceeds  to  apply  this  principle  to  the  case  in  hand. 
Starting  with  the  proposition  that  the  right  of  the  legislature  to  take 
private  property  by  eminent  domain  for  the  use  of  railroads,  is  settled 
and  closed,  it  comes  to  the  conclusion  that  ^^  upon  principle  and  reason 
there  is  the  same  authority  for  the  exercise  of  the  sovereign  power  of 
taxation  in  aid  of  the  construction  of  railroads  that  there  is  for  the 
exercise  of  the  right  of  eminent  domain,  and  that  this  view  is  sustained 
by  an  overwhelming  weight  of  authority." 

Beck,  J.,  dissented,  setting  forth  very  strongly  the  series  of  decisions 
ending  with  Hanson  v.  Vernon^  and  citing  with  approbation  the  \^'is• 
consin  and  Michigan  cases  in  9  Am.  Law  Reg.,  already  referred  to. 

Confederate  States — Authority  of  State  Courts  of  the 
Confederacy. — In  Ex  parte  Benajah  S.  Bibb  et  ah,  and  Ex  parte 
Norton  and  Shields,  the  Supreme  Court  of  Alabama  (1870)  has  held 
that  the  state  courts  held  in  Alabama  under  the  rebel  state  government, 
'were  tribunals  without  lawful  authority,  and  their  judgments  are  void. 
By  Ordinance  39  of  the  Alabama  Convention  of  1867,  it  was  provided 
that  "  in  all  cases  where  judgments  or  decrees  have  been  rendered  sine« 
the  11th  day  of  January  1861,  to  this  date  (December  6th  1867),  the 
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party  against  whom  such  jadgment  or  decrees  have  been  obtained 
shall  be  entitled  to  a  new  trial  upon  affidavit  showing  a  meritorious 
defence :  Provided^  the  court  shall  be  satisfied  from  ul  the  facts  that 
may  be  submitted  by  both  parties  that  a  good  and  meritorious  defence 
exuts:"  Pamph.  Acta,  1868,  pp.  186,  187.  The  Act  of  October  10th 
1868  extends  the  time  of  opening  such  judgments,  for  new  trial  as 
above  said,  to  the  26th  day  of  June  1869,  and  directs  that  the  applica- 
tion for  the  new  trial  may  be  made  in  vacation,  and  that  it  shall  be 
''sostained  by  affidavit  showing  probable  cause  for  a  meritorious  de- 
fence :''  Pamph.  Acts,  1868,  p.  269. 

The  opinions  of  the  court,  delivered  in  both  cases  by  Peters,  J., 
bold :  1.  That  the  Ordinance  and  Act  of  Assembly  are  constitutional. 
The  granting  of  new  trials  is  part  of  the  remedy,  and  is  within  tbe 
proYinoe  of  the  legislative  power ;  citing  Colder  v.  BvU^  3  Ball.  386 ; 
Crawford  v.  Br.  Banky  7  How.  279 ;  Sturges  v.  Crowninshieldy  4 
Wheat.  122;  Ball,  ds  S.  Railroad  Co.  t.  Neihit,  10  How.  396. 

2.  That  the  court  will  take  judicial  notice  of  the  facts  which  make  up 
the  hbtory  of  the  state  in  regard  to  the  government  that  may  at  any 
time  exercise  control  within  its  boundaries,  whether  it  be  legal  or 
illegal:  Bank  of  Aitgwta  v.  Earh,  13  Pet.  619,  590;  Taylor  v.  Bar- 
clay, 2  Sim.  221 ;  1  Greenl.  Ev.  ch.  2,  §  5. 

3.  The  court  rendering  the  judgment  in  question  '^  was  not  that  of  a 
^te  of  the  Union,  and  the  government  of  which  it  formed  a  part  was 
Dot  that  of  a  state  of  the  Union.  The  judge  who  presided  in  it  was 
Dot  a  judicial  officer  recognised  in  this  court,  or  by  the  rightful  govern- 
ment: Chuholm  V.  Coleman^  43  Ala.  204.  The  government  and  the 
coart  in  which  this  judgment  is  presumed  to  have  been  rendered  was  a 
foreigQ  affair :  Scott  v.  Jonet^  5  How.  343,  377.  No  such  foreign  court 
could  be  rightfully  set  up  in  this  state.  There  was  no  law  or  treaty  to 
aatborixe  it  No  citizen  of  this  state  was  bound  in  law  to  answer  to  its 
gammoDS  or  plead  to  its  process.  For  the  reason  above  shown,  it  was 
wholly  destitute  of  any  authority  as  a  legal  court :  Glasi  v.  Schooner 
Betiey,  3  Dall.  6 ;  Bac.  Abr.  374,  verb,  void;  3  Bl.  Com,  24,  25.  The 
whole  proceeding  was  utterly  void,  as  though  it  had  never  taken  place, 
unless  validity  is  given  to  it  as  a  decree  of  a  court  of  a  government 
illegally  and  unconstitutionally  erected  in  a  state  of  the  tjnion.  To 
pre  legality  without  legislative  assbtance  to  such  a  tribunal,  is  to  give 
legality  to  the  insurrection  itself.  *  *  *  *  The  attempt  to  incorporate 
and  engrafl  into  our  law  the  European  system  of  de  facto  governments, 
aod  the  consequences  which  flow  from  them^  has  been  wisely  .and 
emphatically  repudiated  by  the  venerable  head  of  this  tribunal  in  his 
very  learned  and  unanswerable  opinion,  delivered  at  the  first  session  of 
this  court  under  its  present  organization,  in  the  case  of  Chisholm  v. 
Cofeman^  in  which,  as  I  think,  that  doctrine  was  properly  denied  accept- 
anee  here,  and  repelled  as  inapplicable  to  our  system  of  governments, 
and  to  the  peace  of  the  country.  It  is  the  offspring  of  insurrection, 
and  calculated  to  encourage  them.  There  can  be  no  doubt  about  the 
power  of  the  legislative  departments  of  the  government  of  the  Union, 
and  the  rightful  and  legal  government  of  the  state  to  validate  by  law  of 
their  own  enactment  whatever  it  may  be  wise  and  proper  to  make  good 
^W  the  suppression  of  a  rebellion  against  the  sovereignty  in  the  states, 
or  within  the  territories  of  the  Union.    The  law-making  power  is  wisely 


270 


LEGAL  NOTES. 


lodged  with  them  alone.  And  it  is  by  the  laws  of  their  enactment  thut 
the  land  must  be  governed.  Laws  can  neither  be  enacted  nor  imported 
by  the  courts,  however  strong  their  suppositions  of  their  necessity  may 
proclaim  their  want.  I  therefore  think  that  to  enable  any  governmenr, 
erected  in  a  state  of  this  Union,  to  enact  valid  laws,  or  its  courts  to 
render  valid  judgments,  it  must  be  a  legal  state  government,  and  must 
be  acknowledged  by  the  Congress  of  the  United  States  as  such ;  other- 
wise, all  its  acts  and  the  acts  of  all  its  courts  are  utterly  void,  and  they 
can  only  become  valid  by  the  affirmance  and  ratification  of  the  rightful 
legal  government  in  its  restoration  to  power,  or  by  the  rightful  goveru- 
ment  of  the  nation,  as  the  question  may  be  one  of  domestic  or  natiooal 
import.  In  this  state  necessity  may  be  pleaded  to  excuse  an  individual 
act  otherwise  unlawful,  but  it  cannot  be  pleaded  to  validate  a  law  or  a 
judgment  of  an  incompetent  authority." 

4.  That  the  Ordinance  and  Act  of  Assembly  were  legislative  recog- 
nitions of  the  judgments  in  dispute,  so  far  as  to  make  them  lawful 
foundations  for  new  trials  between  the  parties. 

5.  In  the  latter  case  (^Ex  parte  Norton  &  Shields)  the  court  further 
held,  that  a  contract  for  sale  and  warranty  of  soundness  of  a  slave, 
made  after  the  emancipation  by  the  President,  January  1st  1863,  was 
wholly  void,  having  been  entered  into  after  the  person  sold  had  been 
set  free ;  citing  Morgan  v.  Ndson,  43  Ala.  586,  and  Texas  v.  White,  7 
Wall.  728.    In  this  last  point  Peck,  C.  J.,  did  not  concur. 

Action  for  Damages  for  Assassination. — Guntery,  Dale  County, 
in  the  Supreme  Court  of  Alabama  (June  Term,  1870),  was  an  action 
under  the  Act  of  December  28th  1868,  by  which  the  widow  or  next  of 
kin  of  any  person  "  assassinated  or  murdered  by  any  outlaw  or  persons 
in  disguise,  or  mob,  or  for  past  or  present  party  affiliation  or  political 
opinion/'  is  entitled  to  recover  from  the  county  in  which  such  murder 
occurred,  the  sum  of  five  thousand  dollars.  The  defendant  demurred 
to  the  declaration  on  the  ground  that  it  did  not  aver  that  the  killing  of 
the  plaintifif's  husband  was  on  account  of  political  opinion,  but  the 
court  held  that  the  words  of  the  act  were  disjunctive,  and  that  the 
action  could  be  sustained  if  the  killing  was  alleged  either  to  have  been 
by  an  outlaw  (as  in  the  present  case),  or  on  account  of  political  opinion. 
The  opinion  by  Peters,  J.,  very  appositely  refers  to  the  old  common- 
law  responsibility  of  hundreds  and  tythings  for  crimes  committed 
within  their  limits,  and  to  the  stat.  9  Geo.  1,  c.  22,  commonly  called  the 
\Vakham  Black  Act :  4  Blacks.  Com.  245. 

Indian's  Right  to  travel  through  the  States — False  Impri- 
sonment— ^Vindictive  Damages. — Keokuk  v.  Wiley^  in  the  Supreme 
Court  of  Kansas  (1870),  was  an  action  for  false  imprisonment.  It  ap- 
peared in  evidence  that  Wiley  was  th^  agent  for  the  Sacs  and  Foxes,  of 
which  tribe  Keokuk  was  chief.  Commissioner  Mix  had  directed  that 
no  delegations  from  any  of  the  tribes  should  visit  Washington,  as  there 
was  no  appropriation  to  pay  their  expenses.  This  was  told  by  Wilej  to 
Keokuk  and  others  on  November  iGth  1868,  when  Keokuk  said  be 
should  go,  as  he  had  money,  and  would  pay  his  own  expenses.  Keokuk 
and  four  others  of  the  tribe  started  for  Washington,  without  license  so 
to  do.    They  were  overtaken  by  Wiley  at  Lawrence  the  next  day,  ^hen 
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Wiley  went  before  a  United  States  commissioner  for  the  district  of 
Kansas,  and  made  a  complaint  in  writing,  under  oath,  charging  that 
Keokuk,  a  Sac  and  Fox  Indian,  of  the  Sac  and  Fox  reserve,  in  the 
eouQtj  of  Franklin,  in  the  district  and  state  of  Kansas,  did,  on  the  23d 
dav  of  Noyember  1868,  leaye  said  reserve,  and  did  disobey  the  orders 
of  the  United  States  Commissioner  of  Indian  Affairs,  and  the  order  of 
other  agents  of  the  United  States,  to  him  given,  and  asking  that  Keo- 
kuk be  apprehended  and  dealt  with  according  to  law.  On  this  affidavit 
a  warrant  was  issued,  and  Keokuk  was  arrested  by  the  United  States 
marshal  and  brought  before  the  commissioner.  Wiley  employed  coun- 
.•^el  and  testified  in  the  case,  and  thereupon  the  commissioner  decided 
that  Keokuk  should  give  bail  for  his  appearance  at  the  next  term  of  the 
United  States  Court  for  the  district  of  Kansas,  and  directed  the  mar- 
shal to  take  him  into  custody.  Keokuk  refused  to  give  bail,  and  was 
taken  to  jail  and  kept  there  till  he  was  released  the  next  day  upon 
habeas  corpus.  For  this  imprisonment  he  sued  Wiley,  and  the  jury 
gave  him  a  verdict  for  $1000,  whereupon  the  defendant  took  a  writ  of 
error.  The  Supreme  Court  affirmed  the  judgment,  holding,  1.  That 
the  affidavit  and  the  commitment  did  not  charge  any  offence  known  to 
the  law.  2.  That  the  order  of  Commissioner  Mix  was  no  justification 
of  the  acts  proved ;  for  he  had  not  ordered  such  an  arrest,  even  if  it 
were  conceded  that  he  had  authority  to  do  so.  3.  That  it  was  a  proper 
case  for  exemplary  damages,  and  that  the  verdict  was  clearly  within  the 
province  of  the  jury.  On  the  extent  of  the  authority  of  the  commis- 
sioner over  the  plaintiff  as  an  Indian,  the  court  did  not  find  it  necessary 
to  decide ;  but  the  language  of  KiNQMAN,  C.  J.,  strongly  indicates  their 
opinion :  *'  Another  reason  urged  why  the  verdict  should  have  been  set 
aside  is,  that '  the  plaintiff  below  was  an  Indian,  and  as  such  was  sub- 
ject to  the  power  and  right  of  the  United  States  to  make  such  regula- 
tions for  his  government  as  the  President  of  the  United  States  should 
deem  proper,  and  for  the  interest  of  the  tribe  to  which  he  belonged ; 
or,  in  other  words,  Keokuk  was  then  a  ward  of  the  government,  and  if 
the  government  should  think  it  for  the  interest  of  Keokuk  or  his  tribe 
to  restrain  him  from  going  to  Washington,  it  had  a  clear  right  so  to  do.' 
We  are  not  prepared  to  give  our  sanction  to  the  doctrine  above  set 
forth,  but  might  well  do  so  and  not  disturb  the  action  of  the  court 
below,  for  we  are  nowhere  shown  any  law  of  the  United  States,  or  any 
regulation  of  the  President,  that  makes  it  a  punishable  offence  for  an 
Indian  to  go  to  Washington  at  his  own  expense ;  nor  does  the  letter 
of  the  commissioner  or  superintendent.  But  we  suppose  that  nothing 
bat  a  law  would  avail  as  a  justification  for  arresting  and  imprisoning 
a  man.  Nor  does  it  make  any  difference  that  the  party  injured  is 
an  Indian,  whether  he  be  regarded  as  a  '  ward  of  government,'  or  as 
belonging  to  a  'domestic  dependent  nation,'  or  a  'distinct  indepen- 
dent political  community,  retaining  all  their  original  natural  rights,'  to 
each  of  which  classes  they  have  at  times  been, assigned  by  the  language 
of  the  Supreme  Court  of  the. United  States.  In  any  view,  while  keeping 
the  peace,  and  disobeying  no  law,  he  cannot  be  the  subject  of  arrest 
^d  imprisonment  by  any  one,  except  at  the  peril  of  the  offender." 

Civil  Action  for  Assault. — Damages. — Provocation  bt  Partt 
ASSAILED. — Samuel  Allen  v.  Ueniy  Bull,  in  the  Circuit  Court  of  the 
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United  States,  District  of  Rhode  Island  (Nov.  1870),  was  an  action  for 
damages  for  assault  and  battery.  Defendant  having  made  default  the 
court  assessed  the  damages,  and  from  the  judgment  of  Knowles,  D.J. 
we  extract  the  following  excellent  remarks  : — 

"  The  plaintiff,  believing  (with  or  without  reason  is  immaterial)  that 
he  had  just  cause  of  complaint  against  the  defendant,  instead  of  calliog 
upon  him  at  his  residence  or  his  place  of  business,  obtrudes  himself  upoo 
him  while  he  is  riding  in  a  public  street  with  a  young  lady  under  his 
charge,  and  abruptly  commences  a  conversation,  which  he  was  bound  to 
foresee  would  probably  lead  at  least  to  an  angry  altercation ;  and  the 
result  is,  that  before  three  sentences  are  interchanged,  ^  That's  not  8o !' 
is  uttered  by  the  plaintiff — an  angry  altercation  does  ensue — and  the 
defendant,  using  a  light  switch,  afler  three  defiant  challenges,  inflicts 
upon  the  plaintiff  three  blows,  only  one  of  which  left  a  mark,  or  was,  in 
fact,  felt  as  a  blow  by  the  plaintiff. 

**  Now  were  this  the  whole  of  the  case  submitted  to  me,  I  should,  with- 
out hesitation,  say  that  only  to  the  minimum  damages  of  six  and  a 
quarter  cents  is  the  plaintiff  entitled.  He,  under  that  judgment,  would 
receive  all  he  could  in  law,  justice,  or  conscience  claim.  He  who  de- 
fiantly challenges  and  dares  another  to  commit  a  breach  of  the  peace, 
really  provokes  and  invites  aggression,  and  were  our  statute  law  what  it 
should  be,  would  be  held  liable  to  the  same  penalty  imposed  upon  the 
party  whom  he  might  successfully  tempt  and  incite.  Our  legislators 
have  wisely  ordained  that  he  who  challenges  another  to  a  duel  with 
deadly  weapons,  as  well  as  he  who  accepts  such  challenge,  shall  be 
punished  by  fine  and  imprisonment,  even  though  no  duel  ensue ;  and 
not  less  wise,  in  my  judgment,  were  an  enactment  that  the  challenger  to 
a  contest  with  nature's  weapons,  or  weapons  of  any  sort,  should  be 
deemed  an  offender  against  the  public  peace,  equally  with  him  who,  thus 
challenged,  obeys  the  unerring  instincts  of  the  '  natural  man,'  and  ou 
the  spot  punishes  his  tempter.  One  of  the  benefits  which  would  follow 
such  a  modification  of  the  law  would  be  that  thereafter,  certainly,  an 
action  for  damages  would  never  be  brought  by  a  challenger,  or,  if  brought, 
would  not  long  be  entertained  by  any  court  that  regarded  the  maxim 
in  pari  delicto^  &o." 

There  being  evidence,  however,  that  plaintiff  had  been  unfitted  for 
business  for  several  days  by  nervous  excitement  and  obliged  to  consult 
a  physician,  the  court  entered  judgment  for  fifty  dollars. 

Autograph  of  Washington. — It  is  not  often  that  autographs  form 
the  subject  of  litigation,  but  in  The  First  Troop  Philadelphia  Cttt/ 
Cavalry  v.  Morris^  the  Supreme  Court  of  Pennsylvania  (March  1871) 
have  been  oallecl  upon  to  decide  upon  the  title  to  an  autograph  of 
General  Washington.  The  case  arose  on  a  bill  in  equity  for  possession 
of  the  following  document : — 

^*  The  Philadelphia  Tr(y)p  of  Lieht  Horse,  under  the  command  of 
Captain  Morris,  having  performed  their  toui;  of  duty,  are  discharged  for 
the  present. 

^*  I  take  this  opportunity  of  returning  my  most  sincere  thanks,  to  the 
Captain  and  to  the  gentlemen  who  compose  the  Troop,  for  the  many 
essential  services  which  they  have  rendered  to  their  country,  and  to  me 
personally,  during  the  course  of  this  severe  campaign. 
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<^  Tho'  composed  of  gentlemen  of  fortune,  they  have  shown  a  noble 
eiample  of  discipline  and  aabordination,  and  in  seyeral  actions  have 
shown  a  spirit  of  Bravery  which  will  ever  do  Honor  to  them,  and  be 
gratefully  remembered  by  me. 

''Given  at  Head  Quarters,  at  Morris  Town,  this  28d  Jany^  1777. 

"  Go.  Washington." 

Plaintiffs  claimed  that  as  the  corporato  successors  of  the  original 
organization  to  which  this  order  referred,  they  were  entitled  to  iLs  pos- 
eessioD.  Defendant  held  it  as  grandson  and  heir  of  Captain  Samuel 
Morris,  the  captain  under  whom  the  troop  had  served  in  the  revolution. 
Some  time  between  the  death  of  Washington  and  1812,  Captain  Morris, 
who  was  then  in  possession  of  the  paper  (but  by  what  title  did  not 
appear),  received  a  letter  (without  date,  but  bearing  intrinsic  evidence 
of  having  been  written  between  1799  end  1812,)  from  Captain  John 
Dunlap,  his  successor  in  command  of  the  troop,  accompanying  a  present 
of  a  miniature  of  Washington  set  in  a  handsome  silver  frame,  having  a 
recess  in  the  back  for  the  reception  of  the  autograph  order.  The 
plaintiffs  claimed  that  Captain  Morris  had  held  the  order  in  trust  for  the 
troop,  but  it  was  conclusively  proved  that  in  1823,  while  some  of  (he 
original  members  of  the  troop  were  still  alive,  a  committee  of  the  troop 
liad  had  a  conference  with  Cfaptain  Morris's  son,  then  the  possessor  of 
the  order,  with  reference  to  the  ownership  of  it,  and  that  Mr.  Morris 
had  then  asserted  his  own  title,  which  was  acquiesced  in  by  the  com- 
mittee and  so  reported  to  the  troop.  Claim  was,  however,  again  made 
from  time  to  time  by  the  troop,  but  always  denied  by  the  Morris  family, 
and  finally  this  bill  was  filed  to  have  a  trust  declared  and  the  order 
delivered  to  the  possession  of  the  troop. 

The  court,  per  Suarswood,  J.,  held  that  whoever  might  have  had 
the  title  to  the  paper  when  first  received,  the  action  of  Mr.  Morris  and 
the  troop  in  1823  had  settled  the  rights  of  these  parties.  The  report 
of  the  committee  adopted  by  the  troop  was  a  clear  relinquishment  of 
any  title  they  might  have  had  prior  to  that  time,  and  even  if  that  were 
not  so,  the  distinct  assertion  of  title  by  Mr.  Morris  put  an  end  to  the 
idea  of  a  trust  so  far  as  to  allow  the  Statute  of  Limitations  to  begin  to 
run. 

Naturaltz.\tion — Right  of  Courts  to  examine  Applicants 
TOR — Moral  Character — Polygamy. — In  the  Matter  of  J.  C.  JSaud- 
herg  and  William  Horslet/  (September  1870)  and  Matter  of  Richanl 
Douglas  (January  1871),  the  Supreme  Court  of  Utah  had  occasion  to 
consider  the  rights  of  tne  court  and  the  parties  on  an  application  for 
uatnralization. 

In  the  first-named  case  the  court  having  interrogated  the  applicants 
as  to  their  views  of  the  duties  of  American  citizens,  and  whether  or 
not  they  believed  the  Acts  of  Congress  in  relation  to  polygamy  to  be 
hinding  upon  them,  Sandberg  answered  in  substance,  that  he  regarded 
it  as  in  accordance  with  the  laws  of  God  for  a  man  to  have  more  than 
one  wife  at  the  same  time ;  and  that  if  the  laws  of  the  country  forbade 
it,  he  regarded  it  as  his  duty  to  obey  the  laws  of  God  rather  than  the 
laws  of  man.  Horsley  refused  to  answer.  McKsan,  C.  J.,  rejected 
the  applications,  saying :  "  Before  admitting  the  alien  to  citizenship,  it 
Bhall  further  appear  *  to  the  satisfaction  of  the  court,'  that  during  the 
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five  years  of  his  residence  within  the  United  States  *  he  has  hehaved 
as  a  man  of  good  moral  character,  attached  to  the  principles  of  tbe 
Constitution  of  the  United  States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  same :'  2  Stat,  at  Large  153-4.  Article  6  of  tbe 
Constitutiqn  provides  that  ^  This  Constitution,  and  the  laws  of  the 
United  States  which  shall  he  made  in  pursuance  thereof,  *  *  *  shall  be 
the  supreme  law  of  the  land,'  &o.  Therefore  he  who  swears  to  support 
the  Constitution  of  the  United  States,  swears  at  the  same  time  to  sup- 
port the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof"  By  Act  of  Congress,  approved  July  1st  1862,  polygamy  in 
any  of  the  territories  of  the  United  States  was  made  unlawful  and 
punishable  by  fine  and  imprisonment. 

''  Now,  suppose  an  applicant  for  naturalization  should  state  to  tbe 
court  that  he  objected  to  some  provisions  of  the  Constitution,  and  would 
not  obey  and  support  them;  or,  suppose  he  should  state  that  he  would 
not  absolutely  renounce  his  allegiance  to  his  native  country,  and  tbat  in 
the  event  of  a  war  between  that  and  this  country,  he  would  fight  for  his 
native  land.  Shall  the  judge  who  presides  in  the  court  violate  his  own 
oath  by  admitting  such  a  man  to  citizenship?  Or  suppose  the  applicant, 
in  a  spirit  of  defiance,  refuses  to  answer  in  regard  to  these  things,  how 
can  the  court  possibly  ^  be  satisfied'  that  such  a  man  ^  is  attached  to  the 
principles  of  the  Constitution  of  the  United  States,  and  well-disposed 
to  the  good  order  and  happiness  of  the  same  ^'  In  either  supposed  case 
it  would  be  a  solemn  mockery  to  administer  the  final  oath  of  naturaliza- 
tion to  such  an  alien." 

In  the  case  of  Douglas  it  appeared  that  the  applicant  had  been 
married  to  two  wives  before  the  passage  of  the  Act  of  Congress  of  1862. 
but  as  he  continued  to  live  with  both,  the  court  held  that  the  same  rule 
must  apply  as  in  the  former  case,  and  refused  the  application. 

Action  for  Damages  for  Wilful  Injury  to  Property — Justi- 
fication UNDER  Void  Process. — In  Englehrecht  v.  McAUister  et  ai. 
in  the  District  Court  of  Utah  (September  1870),  plaintiff  brought  his 
action  under  sect.  102  of  the  code,  which  gives  triple  damages  for  the 
wilful  or  malicious  injury  or  destruction  of  goods,  &c  Defendant  Mc- 
Allister set  up  in  answer  that  he  was  City  Marshal  of  Salt  Lake  City. 
and  had  destroyed  the  property  in  question  (liquors),  by  virtue  of  a 
judgment  and  warrant  from  an  alderman  of  said  city.*  The  other  de- 
fendants justified  as  a  poi»e  comiiatus  under  said  warrant.  Plaintiff 
demurred  to  the  answers,  that  the  alderman  had  no  jurisdiction,  and  his 
judgment  was  void.  MoKean,  C.  J.,  overruled  the  demurrer,  sayin*:, 
that  although  the  judgment  and  warrant  were  void  for  want  of  juris- 
diction, yet  the  action  being  for  triple  damages  under  the  code  for  wil- 
ful and  malicious  injury,  the  warrant  was  admissible  as  evidence  on  the 
(juestion  of  the  intent  of  defendants,  and  they  were  entitled  to  a  jury 
trial  Had  the  action  been  under  the  common  law  for  trespass  to  reco- 
ver the  value  of  the  goods  destroyed,  the  intention  of  the  defendants 
would  have  been  immaterial,  and  a  void  judgment  and  warrant  no 
defence. 

Federal  and  State  Jurisdiction — Habeas  Corpus — Discharok 
OF  Minors  from  Military  Service. — In  the  Matter  of  Thomas  II 
Niellj  in  the  United  States  District  Court,  Southern  District  of  New 
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York  ^January  1871),  the  facts  were  that  one  Caaey  having  presented 
a  petition  to  Judge  MgCunn,  of  the  Superior  Court  of  the  city  of  New 
York,  setting  forth  that  he  was  restrained  of  his  liberty  at  Fort  Colum- 
bas,  in  New  York  harbor,  that  he  was  a  minor  under  the  age  of  twenty- 
one  years,  and  that  the  pretence  of  his  restraint  was,  that  while  still  a 
miaor  he  had  enlisted  in  the  United  States  army  without  the  consent 
of  his  parents,  Judge  MoCuNN  issued  a  habecu  corpus^  commanding 
General  Niell  to  produce  Casey.  To  this  General  Niell  made  return  in 
writing  but  not  sworn  to,  that  said  Casey  was  regularly  enlisted  in 
accordance  with  the  laws  and  regulations  of  the  army,  and  was  held  by 
Tirtae  of  such  enlistment,  and  that  under  the  instructions  of  the  War 
Department  and  the  law  as  interpreted  by  the  Judge  Advocate  Oeneral, 
it  was  not  his  duty  to  produce  the  body  of  said  Casey.  On  this  return 
Jadge  McCuNN  issued  a  warrant  of  attachment,  setting  forth  the  writ 
of  habeas  corpus,  the  return,  and  the  refusal  to  produce  the  body  of 
Casey.  Under  this  warrant  the  sheriff  of  New  York  took  Oeneral  Niell 
into  cnstody,  and  thereupon  a  writ  of  habeas  corpus  was  sued  out  in  the 
United  States  District  Court.  The  sheriff  in  obedience  to  this  writ 
prodaced  General  Niell,  and  made  return  that  he  was  held  by  virtue  of 
the  said  warrant.  Blatchford,  J.,  discharged  the  relator,  holding, 
t.  That  the  sole  power  to  discharge  minors  from  enlistment  was  vested 
io  the  Secretary  of  War.  2.  That  the  return  was  good  and  sufficient 
both  as  to  substance  and  form.  General  Niell  was  already  a  sworn 
pablic  officer  within  the  meaning  of  the  laws  of  New  York,  and  there- 
f^3re  his  return  did  not  require  to  be  sworn  to  even  if  in  any  case  a 
military  officer  in  such  circumstances  was  obliged  to  make  return  under 
oath.  3.  That  the  habeas  corpus  was  issued  by  Judge  McCunn  with- 
out jurisdiction ;  the  want  of  jurisdiction  appeared  on  the  face  gf 
Casey's  original  petition,  and  if  it  was  imperative  on  Judge  McCunn 
by  the  laws  of  New  York  to  issue  the  writ,  the  return  showed  con- 
clusively that  it  should  be  quashed.  4.  That  General  Niell  was  not 
bound  to  produce  the  body  of  Casey.  5.  That  the  warrant  of  attach- 
ment was  without  jurisdiction  and  should  have  been  resisted  by  force. 
6.  That  the  United  States  Court  had  power  to  discharge  the  relator 
from  custody.  The  opinion  in  full  will  be  found  in  the  Int.  Rev.  Record 
for  January  28th  1871. 

H6n.  Byron  Paine,  one  of  the  justices  of  the  Supreme  Court  of 
Wisconsin,  died  January  13th  1871.  Judge  Paine  first  came  promi- 
nently before  the  public  in  connection  with  the  Fugitive  Slave  Cases  in 
1354,  as  counsel  for  the  petitioner  in  Ex  parte  Booths  3  Wis.  145, 
(which  led  to  the  subsequently  famous  case  of  Ableman  v.  Booth,  21 
How.  506).  In  1857  he  was  elected  to  the  Supreme  Court,  and  retained 
the  office  until  the  war,  when  he  entered  the  army  as  Colonel  of  the  43d 
Wisconsin  Regiment.  At  the  close  of  the  war  he  resumed  the  practice 
of  the  law,  but  was  soon  re-elected  to  the  Supreme  Court. 

The  proportion  of  lawyers  who  entered  the  army  on  both  sides  during 
the  late  war  was  very  great,  and  many  of  them  performed  distinguished 
military  service,  but  we  are  not  aware  of  any  other  instance  in  which 
^  jadge  of  the  Supreme  Court  of  his  state  left  the  bench  for  the  field. 
Of  Judge  Paine  it  might  be  written,  as  on  the  epitaph  of  one  of  the 
greatest  of  Enzliah  equity  judges,  Sir  William  Grant,  after  the 
CDumeration  of  his  judicial  virtues,  "  Et  militavit  non  sine  gloria," 
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court  op  chanceay  op  new  jersey.' 

supreme  court  op  new  york.  * 

Agent. 

Purchase  of  Property  of  Principal — Trust — Parol  Agreement  to  hty 
in  Trust  /or  Another. — An  agent  attending  a  sale  for  his  principal  has 
no  right  to  buy  the  property  at  that  sale  for  himself  or  any  one  else 
than  his  principal,  at  a  price  less  than  would  secure  his  principal's 
claim.  He  would  be  held  a  trustee  for  his  principal,  and  any  written 
or  properly  declared  trust  for  any  other,  would  be  held  subject  to  the 
first  trust  for  the  principal :   Walker  v.  BiUj  6  C.  E.  Green. 

If  a  plaintiff  in  execution  makes  an  agreement  with  the  defendaDt 
that  he  will  buy  the  property  at  sheriff's  sale  and  hold  it  for  his  benefit, 
and  takes  advantage  of  such  agreement  to  buy  in  the  property  at  prices 
lower  than  he  otherwise  could  have  done,  he  will  be  taken  to  hold  in 
trust  for  the  defendant,  who  will  be  allowed  to  redeem.  But  a  court  of 
equity  will  not  enforce  such  an  agreement,  being  merely  in  parol,  un- 
less the  fraud  or  mala  fides  be  clearly  and  fully  shown. 

The  mere  non-performance  of  a  beneficial  parol  agreement  is  not  a 
fraud  which  will  induce  a  court  of  equity  to  compel  performance. 

It  is  the  settled  doctrine  that  if  the  answer  admits  a  contract,  with- 
out stating  that  it  was  not  in  writing  and  setting  up  the  Statute  of 
Frauds,  the  statute  cannot  be  used  as  a  defence.  The  admission  will 
be  held  to  be  of  a  written  contract,  and  no  proof  need  be  offered  of  it. 
But  if  the  pleading  or  answer  denies  the  existence  of  any  agreement, 
the  plaintiff  must  prove  a  written  agreement. 

Bond. 

Non-payment  at  stipulated  time, — When  the  condition  of  the  bond 
provides  that  upon  failure  to  pay  the  interest  within  a  definite  time 
aHer  it  becomes  due,  the  principal  shall  become  due,  mere  inattention 
or  forgetfulness  as  to  the  place  or  person  to  whom  it  is  to  be  paid  will 
not  excuse  the  non-payment,  and  the  contract  will  be  enforced :  Spring 
V.  Fi^,  6  C.  E.  Green. 

Covenant.     See  Mortgage. 


Evidence  as  to 
general  character 
proved  bad,  and 
raises  against  him 

And  80,  where 
avails  himself  of 
fying  as  a  witness 


Criminal  Law. 

Character, — Whenever  a  prisoner  on  trial  puts  his 
in  issue,  by  his  own  act,  he  takes  the  risk  of  its  being 
of  every  presumption  which  such  proof  legitimately 
:  Burdick  v.  The  People^  58  Barb, 
a  prisoner,  upon  trial  on  an  indictment  for  a  felony, 
the  privilege  granted  by  the  statute  of  1869,  of  t«sti- 
in  his  own  favor,  he  necessarily  puts  his  general  char- 


'  From  C.  E.  Green,  Esq. ;  to  appear  in  vol.  6  of  his  reports. 
'  From  Hon.  O.  L.  Barbour ;  to  appear  in  vol.  58  of  his  reports. 
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acter  and  credibility  as  a  witness  in  issue,  and  makes  it  the  proper 
sabject  of  evidence  on  that  question :  Id. 

When  he  makes  himself  a  witness  he  becomes  subject  to  all  the  rules 
applicable  to  other  witnesses,  notwithstanding  his  other  character  of  a 
partj  on  trial  for  a  felony :  Id, 

The  statute  which  allows  a  prisoner,  upon  trial  for  a  crimC)  to  become 
a  witness  in  his  own  behalf,  at  his  own  election,  does  not  protect  him 
from  being  impeached,  the  same  as  any  other  witness  :  Id. 

Judge* $  Charge ;  Quettiom  of  Law  or  Fact. — Where,  upon  a  trial 
for  murder,  the  question  raised  by  the  prisoner's  testimony  was,  whether, 
situated  as  he  was,  there  was  reasonable  ground  for  an  apprehension,  on 
his  part,  of  a  design  on  the  part  of  the  deceased  to  do  him,  the  prisoner, 
some  great  personal  injury,  and  to  believe  thero  was  imminent  danger 
of  sach  design  being  accomplished;  and  the  judge  charged,  as  matter 
uf  law,  that  the  homicide  was  not  justifiable,  even  if  the  jury  believed 
the  facts  and  circumstances,  at  the  time  and  before  the  firing  of  the 
pistol  which  produced  it,  were  as  stated  by  the  prisoner  in  hb  testimony : 
Edd^  that  the  question  was  clearly  a  question  of  fact )  and  that  the 
charge  was  erroneous  because  it  took  the  question  from  the  jury 
entirely:  Id. 

Dabiaqss. 

Eoidenee. — Where,  in  an  action  to  recover  damages  for  the  detention 
of  water  from  the  plaintiff's  factory,  the  plaintiffs  were  allowed  to  prove 
how  many  yards  less  of  cloth  they  made,  in  consequence  of  such  de- 
tention than  they  could  have  made  had  the  water  not  been  detained  as 
it  was,  and  what  the  profit  on  each  yard  manufactured  and  sold  was  at 
the  price  at  which  they  sold  what  they  did  make :  Held,  that  this  was 
clearly  incompetent  for  the  purpose  of  ascertaining  the  amount  of  dam- 
ages sustained  by  the  plaintiff,  it  being  wholly  speculative  and  conjec- 
tural :  FoUUt  tt  al.  y.  Long^  58  Barb. 

Measure  of, — The  true  measure  of  damages,  in  such  a  case,  is  the 
value  of  the  use  of  the  water  to  the  plaintiffs,  situated  as  they  were 
during  the  time  they  were  wrongfully  deprived  of  it :  Id. 

Deeb. 

Cot>enani  of  Warranty. — The  general  covenant  to  warrant  and  de- 
fend premises  conveyed  against  all  lawful  claims,  includes  the  covenant 
for  quiet  enjoyment,  and  the  true  meaning  of  it  is  that  the  grantee  and 
his  heirs  and  assigns  shall  not  be  deprived  of  possession  by  force  of  a 
paramount  title.  It  runs  with  the  land,  and  passes  with  the  fee  to  any 
subsequent  grantee  of  the  same  title :  Rindskopf  v.  The  Farmers'  Loan 
and  Trust  Co.,  58  Barb. 

Such  a  covenant^  it  is  well  settled  in  this  state,  is  only  broken  by  an 
actaal  eviction  from  the  premises.  Where  there  has  never  been  any 
possession  under  or  through  the  deed  containing  the  covenant,  there 
can  be  no  actual  eviction :  Id. 

Recovery  for  breach  of  If arra»<y.— Where,  at  the  date  of  a  dejd, 
the  premises  granted  are  in  the  possession  of  persons  claiming  adversely 
to  the  grantee  and  his  grantor;  and  such  persons  and  others  claiming 
under  them,  are  permitted  by  the  grantee  and  those  deriving  title  from 
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or  through  him  to  remain  undisturbed  until  their  adverse  possession 
ripens  into  a  good  title,  as  against  the  grantee,  the  latter,  or  one  claim- 
ing under  him,  cannot  be  allowed  to  recover  upon  the  covenant  of  war- 
ranty for  a  failure  of  title  by  such  means ;  they  not  having  lost  their 
land  by  a  title  paramount,  existing  at  the  time  of  executing  the  cove- 
nant, but  by  their  own  laches,  in  su£fering  an  imperfect  and  inferior 
claim  of  title  to  become  a  legal  title  paramount  to  theirs.     Id. 

Frauds,  Statute  of.     See  Agent. 

Infant. 

Sale  of  Infant^i  Land — Evidence — Reversionary  Estate. — Upon  a 
reference  to  examine  and  report  whether  the  interest  of  infants  requires 
and  will  be  promoted  by  a  sale  of  their  lands,  the  master  must  report 
his  own  opinion  formed  from  facts,  not  that  of  others,  nor  an  opinion 
founded  upon  that  of  others,  without  facts.  Mere  opinion  of  witnesses 
is  no  evidence  :  In  re  sale  of  In/ants  Lands,  6  C.  E.  Green. 

The  testimony  of  the  father  and  mother,  owning  a  life  estate  in  the 
premises,  that  the  interest  of  the  infants  would  be  promoted  by  a  gale. 
when  they  would  be  clearly  benefited  by  the  sale  at  the  expense  of  the 
infants,  should  not  be  acted  on  and  hardly  received ^t  Id. 

It  is  not  a  sufficient  reason  for  the  sale  of  infants'  reversionary  estate 
in  lands,  that  the  property  is  so  much  out  of  repair  that  it  would  now 
cost  more  to  put  it  in  tenan table  repair  than  the  income  would  justify, 
when  the  property  has  been  in  the  actual  possession  of  the  life  tenant^. 
If  they  have  suffered  it  to  go  out  of  repair,  they  are  bound  to  put  it  Id 
as  good  repair  as  it  was  when  they  entered  upon  it :  Id. 

Upon  an  application  for  the  sale  of  an  infant's  reversion  in  lands,  the 
only  question  is,  will  the  property  bring  as  much  now  as  it  will  at  the 
death  of  the  life  tenant.  If  it  will  not,  it  is  not  for  the  interest  of  the 
infants  to  sell,  if  the  life  tenant  is  to  receive  a  share  of  the  proceeds, 
or  of  the  income  from  them,  according  to  the  rules  of  this  court :  Id. 

Insurance 

Warranty — Capture — By  the  terms  of  a  marine  policy  of  insurance, 
the  insurers  were  liable  only  for  an  absolute  or  technical  total  loss.  The 
policy  contained  the  following  warranty :  "Warranted  by  the  assured 
free  from  loss  or  claims  on  account  of  capture,  seizure,  detention,  or 
destruction  by,  or  arriving  from,  any  belligerent  nation,  or  from  any 
seceding  or  revolted  state  or  states  of  the  Union,  or  from  any  guerilla 
party,  or  by  or  from  any  officer,  civil  or  military,  or  other  persons 
claiming  to  act  in  their  name,  or  under  their  authority,  or  in  their  be- 
half." Held,  1.  That  the  forcible  taking  possession  of  the  vessel  by  the 
officers  of  the  United  States  government,  with  the  intent  to  appropriate 
it  to  the  use  of  the  government  for  a  specific  purpose,  viz.,  the  carrying 
of  a  cargo  to  Santiago,  amounted  to  a  capture;  and  that  the  warranty 
in  the  policy  did  not  extend  to  such  capture.  2.  That  the  grammatical 
structure  of  the  sentence  containing  the  warranty  precluded  any  such 
extension,  and  no  reason  was  apparent  why  the  construction  of  the 
clause  should  not  be  according  to  such  structure :  Murray  et  aL  v.  The 
Receivers  of  the  Harmony  Fire  and  Marine  Ins,  Co.,  58  Barb. 

And  the  vessel  having  been  lost  while  thus  in  the  service  of  the 
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goveniment,  by  stranding,  and  the  insured  having,  without  any  pre- 
Tioufl  abandonment,  made  a  claim  on  the  United  States  government  for 
payment  for  the  use  of  the  vessel,  by  reason  of  her  loss  while  in  the 
possession  of  the  government  officers,  which  claim  was  allowed  and  paid 
to  an  amount  nearly  equal  to  the  whole  value  of  the  vessel.  Ileld^  that 
these  circumstances  caused  the  capture  to  cease  from  operating  as  a 
total  loss ;  and  that  the  insurers  being  liable  under  the  policy,  only  in 
case  of  a  total  loss,  it  was  immaterial  whether  they  had  insured  against 
captare  or  not :  Id. 

Abandonment — Total  Lost. — Held  aho^  that  if  the  assured  had 
desired  to  make  the  constructive  total  loss  arising  from  the  capture  an 
actaal  total  Ic^s,  so  far  as  the  insurance  was  concerned,  they  should 
have  abandoned ;  in  which  case  the  insurers  would  have  been  entitled 
to  the  sum  paid  by  the  government,  but  that  they  not  having  done  so, 
bat  choosing  to  hold  on  to  their  property  in  the  vessel,  and  to  accept 
the  sum  paid  by  the  government,  could  not  claim  to  recover  of  the 
insurers  as  for  a  total  loss :  Id. 

If  the  assured,  before  abandonment,  either  recovers  the  subject 
insured,  or  receives  an  indemnity  for  its  loss,  he  cannot,  thereafter, 
elect  to  abandon :  Id. 

Limitations,  Statute  of. 

Plea  to  Bill  for  Account. — The  Statute  of  Limitations  is  a  good  plea 
to  a  bill  for  an  account  of  trust  funds,  where  the  trust  is  not  direct  or 
express  but  arises  merely  by  implication :  Mc  Clane*i  Adm'r.  v.  Shep- 
henVg  Ex*r.,  6  C.  E.  Green. 

Marriage. 

Contract  in  Jest. — A  marriage  ceremony,  though  actually  and  legally 
performed,  where  it  was  in  jest  and  not  intended  to  be  a  contract  of 
marriage,  and  it  was  so  understood  at  the  time  by  both  parties,  and  is  so 
considered  and  treated  by  them,  is  not  a  contract  ot  marriage.  Inten- 
tion is  necessary  as  in  every  other  contract :  Mc  Clurg  v.  Terry ^  6  C.  E 
Green. 

The  Court  of  Chancery  has  the  power  to  declare  a  marriage  void  when 
performed  in  jest,  and  where  it  was  not  intended  to  be  a  contract  of 
marriage:  Id. 

MoRTGAQE.     See  Vendor  and  Purchaser, 

Failure  of  Mortgagee  to  keep  his  Covenants — Independent  Covenants. 
—The  failure  of  a  mortgagee  to  keep  his  covenant  to  procure  certain 
releases  is  no  defence  to  a  suit  for  the  foreclosure  of  the  mortgage, 
where  the  mortgagor  agreed  to  pay  the  money  at  a  certain  time  abso- 
lately,  and  not  on  condition  that  the  releases  had  been  procured :  Cour- 
wn  V.  Canfield  and  Others^  6  C.  E.  Green.  . 

It  does  not  affect  the  question  that  the  suit  is  brought  by  a  bond  fide 
purchaser  of  the  mortgage  for  a  valuable  and  full  consideration,  without 
notice  of  this  covenant.  He  holds  it  subject  to  every  equity  and  defence 
to  which  it  was  subject  in  the  hands  of  the  mortgagee :  Id. 

Courts  of  equity  will  not  give  to  such  independent  covenants  an  effect 
different  from  their  legal  effect,  or  turn  independent  covenants  into  con- 
ditional, because  it  will  give  better  protection  to  a  party,  or  diminish 
litigation :  Id. 
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Release. 

How  pleaded  in  Equity, — A  plea  of  release  is  not  void  because  it  is 
not  stated  in  the  plea  or  the  answer  in  support  of  it  that  the  release  was 
obtained  freely  and  without  fraud,  when  the  bill  contains  no  allegation 
of  fraud :  Mc  Clone' 8  Adm*x.  y.  Shepherd's  Ex'r.,  6  C.  E.  Green. 

Such  issue  cannot  now  be  raised  by  special  replication.  The  modern 
practice  is  to  permit  the  complainant  to  amend  his  bill  by  inserting 
allegations  which  will  raise  the  issue,  and  require  the  defendant  to 
answer  as  to  them :  Id, 

Trust.     See  Agent — Limitations, 

Vendor  and  Purchaser. 

Sale  of  Stocks — Caveat  emptor. — When  $1000  of  the  money  which 
a  mortgage  was  given  to  secure  consisted  in  shares  of  a  mining  company, 
accepted  by  the  mortgagor  on  the  representation  of  the  mortgagee  that 
he  had  paid  that  much  for  it,  but  without  misrepresentation  or  fraud  by 
the  mortgagee,  the  $1000  will  not  be  deducted  fVom  the  mortgage: 
Renton  v.  Maryott  and  Others^  6  C.  E.  Green. 

The  rule  of  caveat  emptor  applies  as  well  to  the  sale  of  stocks  as  of 
chattels.  The  vendor  q^n  only  be  made  liable  for  misrepresentation  or 
fraud :  Id, 

Warranty.     See  Deed, 

Will. 

Power  of  Sale. — Where  the  will  contains  no  power  or  direction  to  sell, 
such  power  is  not  created  by  implication,  because  necessary  or  convenient 
to  enable  the  executors  to  execute  the  directions  of  the  will :  Seeger*t 
Executors  v.  Seeger)  6  C.  E.  Green. 

When  express  directions  are  given  to  sell  and  no  person  named  to 
make  sale,  the  power  of  sale  is  held  to  be  in  the  executors  by  implica- 
tion, in  cases  where  it  is  their  duty  to  distribute  or  pay  out  the  proceeds: 
Id, 
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THE  PROPER  LIMITS  OP  PROFESSIONAL  RESPONSI- 

BILITT  AND  DUTY. 

This  topic,  always  of  considerable  interest  to  the  profession  as 
well  as  the  public,  has,  within  the  last  few  years,  cansed  some 
public  discQssion^in  this  country,  which  naturally  tends  to  give  it 
more  or  less  of  adventitious  importance.  We  need  not  name  any 
other  instances  than  the  defence  of  President  Johnson  by  one  dis* 
tingoished  counsellor  and  advocate,  and  the  connection  of  another 
alike  eminent,  with  the  railway  controversies  in  New  York,  to  show 
what  a  singular  amount  of  indefiniteness  of  views  prevails  in  the 
pablio  mind,  as  to  the  true  limits  of  the  duty  and  responsibility 
of  ooonsel  in  regard  to  professional  retainers.  Some  views  were 
expressed  in  the  public  prints  of  the  highest  character  in  regard 
to  the  two  instances  aUuded  to,  which  indicated  a  crudeness  of 
knowledge  and  a  one-sidedness  of  view,  in  regard  to  these  topics, 
that  was  truly  amasing. 

In  the  case  of  President  Johnson,  one  of  the  leading  journalists 
of  the  country  announced  opinions  in  regard  to  the  discredit 
attaching  to  the  agency  of  counsel  in  connection  with  the  trial 
of  President  Johnson,  which  it  would  seem  could  only  have  pro- 
ceeded from  an  entire  misapprehension  of  all  the  just  relations 
between  counsel  and  client.  And  the  long  and  acrimonious  cor- 
respondence which  was  lately  published  between  the  other  coun- 
sellor referred  to  and  another  not  less  prominent  journalist, 
certainly  proved,  if  it  proved  nothing  else,  that  either  the  coun- 
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seller  must  have  been  a  very  bold  and  reckless  iQan  to  avow  such 
opinions  as  he  did  in  regard  to  his  own  sense  of  professional 
duty,  or  else  that  his  antagonist  could  not  very  clearly  have 
understood  its  just  limitations.  There  certainly  must  have  been 
great  assurance  on  one  side  or  great  misapprehension  on  the  other, 
and  possibly  both. 

We  have  no  desire  or  design  to  discuss  these  cases,  in  particular, 
further  than  as  they  may  afford  incidental  illustrations  of  the  views 
we  may  have  occasion  to  express ;  but  the  occurrence  of  any  such 
divergence  of  opinion  as  unquestionably  prevails  in  the  minds  of  the 
best  informed  classes  in  our  country,  upon  questions  of  such  vital 
importance,  in  the  successful  progress  of  one  of  the  most  exten- 
sive and  important  interests  of  the  country — the  administration 
of  public  and  private  justice — will  surely  justify  our  devoting  a 
brief  portion  of  our  space,  to  an  attempt  to  present  the  just 
limits  of  right  and  duty  between  counsel  and  client,  or  attorney 
and  client ;  for  there  can  be  no  important  difference  in  regard  to 
the  rights  and  duties  of  counsel  and  attorney  with  reference  to 
the  character  of  clients  or  their  causes. 

The  first  and  fundamental  inquiry,  in  this  connection,  will 
naturally  be,  whether  there  is  any  limitation  which  counsel  can 
properly  prescribe  to  themselves  in  regard  to  the  character  of 
their  clients  or  of  their  causes.  We  do  not,  of  course,  here  refer 
to  that  division  of  labor  or  business  which  will  always  obtain,  as 
matter  of  taste  or  convenience  or  propriety  among  the  different 
members  of  the  profession,  and  indeed  of  all  professions.  It 
would  be  absurd  to  deny  the  right  and  propriety  of  any  member 
of  the  profession  to  select  such  a  department  of  service  as  he 
deemed  most  suitable  to  his  talents  or  his  tastes.  But  the  inquiry 
is,  whether  in  that  particular  chosen  department  of  the  pro- 
fession, counsel  has  any  just  right  absolutely  to  turn  awav 
any  one  who  desires  his  professional  aid,  and  is  willing  to  submit 
a  cause  to  his  management  and  discretion?  The  question  in 
this  broad  sense  is  probably  not  entirely  without  its  difficulty, 
and  without  the  qualification  last  stated — that  the  client  is  will- 
ing to  submit  his  cause  to  the  management  and  direction  of 
his  counsel — we  should  not  hesitate  to  say,  that  counsel  may  be 
called  upon  to  maintain  causes  in  the  interest  and  under  the 
direction  of  clients,  which  no  honorable  member  of  the  profession 
could  fftirly  justify  to  himself.     There  are  multitudes  of  causes 
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of  such  insignificance  or  of  such  vicious  character,  that  they 
never  should  be  brought  into  any  court ;  hn^  if  already  in  court, 
should  be  taken  out  in  the  quietest  and  shortest  way.  And  even 
beyond  this,  we  cannot  say  that  counsel  are  under  any  legal  or 
moral  duty  of  accepting  all  causes  offered.  Counsel  are  never 
in  the  position  of  common  innkeepers,  or  common  carriers,  who 
are  bound  to  serve  all  who  come  to  the  extent  of  their  capacity, 
and  in  the  precise  order  in  which  they  offer.  Counsel  unques- 
tionably'have  the  right  to  select  their  clients  in  their  own  way. 
Bat  they  are  bound  not  to  adopt  any  rule  of  selection  or  exclu- 
sion which  shall  dishonor  the  profession. 

It  may  be  said  too,  with  propriety  and  justice,  that  counsel  are 
liable  to  misjudge  in  regard  to  the  character  of  causes  whether 
they  will  succeed  or  not,  and  whether  they  ought  to  succeed  or 
not.  That  may  be  conceded ;  but  no  man  who  is  fit  for  the  pro- 
fession need  ever  entertain  serious  doubt  after  making  proper 
inyestigation  in  regard  to  the  moral  justice  and  propriety  of  a 
claim  or  a  defence.  We  do  not  intend  by  this  to  make  any 
invidious  distinction  between  legal  justice  and  *  moral  justice. 
Counsel  are,  we  believe,  always  at  liberty  to  regard  legal  justice 
and  moral  justice  as  concurrent  and  coextensive ;  and  to  prose- 
cute any  claim  of  sufficient  magnitude  to  justify  prosecution, 
which  they  believe  is  legally  maintainable ;  and  to  pursue  any 
defence  which  they  believe  maintainable  according  to  the  fair  and 
just  application  of  the  law. 

And  we  are  not  aware  that  any  just  charge  of  insincerity  or 
moral  blame  can  be  laid  at  the  door  of  any  counsellor,  on  the 
ground  of  the  doubtful  character  of  a  civil  prosecution  or  defence. 
If  any  such  standard  of  morality  were  to  be  applied  to  the  pro- 
f^ion,  it  would  be  far  higher  and  purer  than  is  demanded  of  any 
other  profession  or  pursuit  in  life.  We  are  all  compelled,  more 
or  less,  to  act  upon  uncertainty  in  everything  that  we  do.  Not 
that  we  would  justify  proceeding  to  do  an  act  of  morally  doubt- 
ful character — ^far  from  it.  Is  the  man  who  attempts  to  pursue  a 
desired  ■  or  contemplated  benefit,  to  be  charged  with  moral 
obliquity  because  he  is  not  certain  of  success  ?  But  it  may  be 
f^aid  the  case  is  different  in  the  law,  where  there  are  two  parties, 
and  to  pursue  a  doubtful  claim  or  defence  is  exposing  us  to  the 
hazard  of  doing  injustice  to  the  opposite  party,  which  should 
never  be  ventured  upon  where  there  is  even  a  doubt  in  regard  to 
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the  result.  But  who  shall  or  who  can  decide  when  a  claim  or 
defence  is  fairly  hopeful  ? 

It  is  just  here,  in  our  opinion,  where  the  great  diyergence  in 
the  public  mind  upon  this  subject  arises ;  and  from  which  most 
of  the  public  censure  of  the  profession  comes.  We  can  all  Bee, 
^very  clearly,  that  when  counsel  attempt  to  maintain  a  clearly 
bad  cause  or  defence,  there  will  be  room  for  the  perpetration  of 
great  injustice.  Hence  most  unprofessional  minds  jump  to  the  con- 
clusion that  in  every  cause  the  counsel,  upon  one  side  or  the  other, 
must  be  guilty  of  great  moral  turpitude,  in  attempting  to  maintain 
a  cause  which  in  their  very  consciences  they  know  to  be  fatally 
bad.  And  those  persons  that  have  too  much  knowledge  and  sense 
of  propriety  to  adopt  any  such  extreme  view  of  the  morality  of 
the  legal  profession,  will  still  insist  that  in  the  course  of  profes- 
sional life  there  must  of  necessity  occur  such  a  multitude  of  bad 
causes,  in  the  practice  of  every  counsellor,  that  he  can  scarcely 
be  regarded  as  entirely  free  from  moral  guilt  any  portion  of  his 
life !  There  seem  to  us  two  very  marked  misapprehensions,  in 
the  public  mind,  upon  this  subject. 

In  the  first  place,  the  common  mind  does  not,  in  any  just  pro- 
portion, give  due  credit  for  the  very  great  uncertainty  which 
really  attends  almost  every  cause  in  court  which  is  ever  brought 
to  trial.  The  mere  expense  of  unsuccessful  litigation  will  drive 
almost  every  cause  out  of  court  before  trial,  unless  there  is  some 
reasonable  uncertainty  either  in  regard  to  the  law  or  the  facts. 
The  case  almost  never  is  brought  to  trial  unless  the  counsel  on 
both  sides  entertain  some  hope  of  success.  Still,  in  a  large  num- 
ber of  causes — not  one  in  ten — probably  one  in  a  hundred — there 
may  arise  a  cause  in  regard  to  which  there  seems  to  be  no  great 
question  to  an  impartial  mind — ^in  regard  to  which  one  might  feel 
almost  certain  it  must  be  decided  in  a  particular  direction.  But 
even  this  tenth  or  hundredth  cause  may  Yiot  seem  so  clear  to  the 
counsel  employed  as  it  does  to  the  judge.  And  what  is  more 
amazing  still,  this  tenth  or  hundredth  cause,  which  the  judge  may 
esteem  clear  beyond  all  question — after  it  comes  to  be  discussed 
again  and  again — ^may  finally  be  decided  precisely  opposite  to 
what  at  first  the  court  had  regarded  so  very  certain  and  clear ! 

It  is  fair,  perhaps,  to  illustrate  this  point  by  what  we  know  to 
have  actually  occurred :  since  what  has  occurred,  all  must  admit 
as  likely  to  occur  again — at  all  events  to  be  a  fair  illustration. 
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Early  in  our  judicial  experience  we  found,  at  the  close  of  a  long 
term  of  jury  trials,  the  usual  number  of  exceptions  to  the  rulings, 
at  the  different  trials,  and  allowed  them  all ;  and,  as  usual,  granted 
a  stay  of  execution  in  all  cases  where  the  exceptions  did  not  ap- 
pear to  be  entirely  frivolous.  But  there  was  one  case  that  seemed 
to  us  so  entirely  of  that  character  that  we  felt  bound,  in  con- 
science, not  to  order  a  stay  of  execution.  And  to  our  utter 
amazement  this  very  case  was  almost  the  only  one  of  the  term 
where  the  full  court  directed  a  new  trial !  And  we  believe  the  expe- 
rience of  the  profession  will  justify  the  opinion  that  such  cases  are 
not  of  rare  occurrence,  where  the  most  careful  scrutiny  and  the 
most  dispassionate  judgment  will  not  always  be  able  to  anticipate 
the  ultimate  decision  of  the  court  of  last  resort.  There  is  nothing 
more  obvious,  as  we  advance  along  the  road  of  human  experieirce, 
tiuin  that  there  is  no  absolute  infallibility  in  human  judgment, 
except  as  we  are  compelled  to  recognise  it  in  the  decrees  of  tri- 
banals  from  which  there  is  no  appeal.  The  apology  of  the  chan- 
cellor to  his  subordinate  for  reversing  his  decrees,  was  met  in  no 
jesting  spirit  when  he  replied,  ^^  Never  mind,  I  should  do  the 
same  with  your  lordship's  decrees,  if  I  had  the  power." 

The  truth  is,  that  [all  this  clamor  in  the  public  voice,  or  from 
the  public  press,  about  the  want  of  principle  in  the  legal  profes- 
sion, because  they  are  half  the  time  engaged  in  prosecuting  or 
defending  bad  causes,  is  simply  absurd  and  ridiculous.  It  is  in 
fact  no  more  worthy  of  respect  than  the  report  of  the  country- 
man, after  attending  a  term  of  court  for  the  first  time  in  his  life, 
that  it  did  not  seem  of  much  use  going  to  law,  since  about  as  many 
causes  seemed  to  be  lost  as  gained.  The  truth  is,  some  men  will 
go  to  law,  and  will  have  their  causes  tried.  There  is  a  delight 
in  the  very  uncertainty  attending  it,  which  is  worth  ten  times 
more  to  them  than  it  costs,  and  is  in  itself  as  inexplicable  as  the 
love  of  war,  or  the  love  of  amusement,  or  ten  thousand  other 
passions,  which  seem  quite  incomprehensible  to  those  who  have  no 
propensities  in  that  direction. 

And  litigation  answers  some  other  very  useful  purposes  beyond 
ftnd  aside  of  its  interest  for  the  immediate  contestants ;  it  affords 
the  most  exciting,  and  the  most  innocent,  and  often  the  most 
instructive  pastime  to  the  mere  lookers-on  anywhere  to  be  found 
in  the  country — provided  it  is  properly  conducted,  and  is  of  a 
character  to  impress  the  mind  with  its  importance  and  necessity. 
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The  amount  of  money  which  is  expended  in  maintaining  the  courts 
of  justice  and  by  the  parties  litigant,  especially  in  the  rural  dis- 
tricts, is  often  more  than  compensated  by  the  amusement  and  in- 
struction it  afiFords,  and  by  the  diversion  which  it  produces  from 
other  less  salutary  and  more  contagious  entertainments  for  the 
people.  We  believe  it  is  not  uncommon  for  preaching  moralists  to 
bemoan  the  sad  influences  of  litigation  upon  the  country.  And  it 
must  be  confessed  there  are  many  sad  cases  of  individual  disaster 
and  family  ruin  to  be  found  upon  the  records  of  our  courts.  But 
the  evil  is  very  far  from  being  an  unmixed  one.  It  is  a  slow  pro- 
cess at  the  worst,  and  a  man  is  not  likely  to  persevere  in  taking 
the  poison  after  his  evil  passions  are  sufficiently  cooled ;  and  those 
causes,  where  large  sums  are  involved,  and  protracted  litigation 
becomes  indispensable,  commonly  cure  the  parties  without  serious 
detriment  to  others.  And  it  must  be  confessed  upon  all  hands, 
we  think,  that  a  well-conducted  term  of  court  affords  more  inter- 
esting amusement  and  more  salutary  instruction  to  those  who 
give  their  attendance  there,  than  can  be  found  anywhere  else,  at 
the  same  expense.  It  is,  in  our  judgment,  superior  to  itinerant 
theatres,  or  lectures ;  or  for  that  matter,  we  might  safely  say, 
tfi^eatres  or  lectures  of  any  kind,  stationary  or  ambulatory.  It  is 
superior  to  agricultural  exhibitions,  or  cattle  shows  of  any  kind ; 
or  menageries,  or  circus  performances,  or  musical  displays  of  any 
character.  Indeed  we  feel  that  we  may  safely  affirm  that  the 
amusement  and  instruction  afforded  to  those  who  attend  the  sit- 
tings of  a  well-conducted  nisi  prius  term  of  court,  is  superior  to 
any  which  can  be  obtained  in  the  same  time  and  at  the  same  ex- 
pense in  any  other  mode.  But  this  of  course  depends  altogether 
upon  the  fact  whether  the  court  is  conducted  by  able  and  inde- 
pendent judges,  and  upright  and  well-instructed  counsellors,  or 
the  contrary.  But  that  being  granted,  there  is  a  truth  and  a 
reality  about  a  jury  trial  that  is  as  much  more  satisfactory  and  im- 
proving than  any  mere  play,  as  a  real  battle  is  superior  to  a  mere 
sham-fight.  We  have  allowed  ourselves  to  fall  into  this  somewhat 
extended  digression  for  the  purpose  of  illustrating  the  fallacy 
secondly  above  alluded  to,  viz. :  the  very  great  absurdity  of  those 
who  assume  to  pass  an  indiscriminate  condemnation  upon  all  the 
members  of  the  legal  profession,  because  they  are  so  unfortunate 
as  to  be  employed  half  the  time  upon  the  losing  side  of  causes ! 
Just  as  if  every  cause  need  not  have  both  a  gaining  and  a  losing 
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side !  Or  what  is  scarcely  less  absurd,  as  if  the  losing  side  was 
necessarily  and  always  the  wrong  side— -or,  what  is  still  more 
absurd,  just  as  if  every  counsellor  must  know  just  how  every 
cause  would  be  decided  by  the  court— or,  still  more  wonderful — 
by  the  jury.  The  truth  is,  that  no  man  can  tell  with  any  degree 
of  certainty  how  any  cause  will  be  determined  until  it  is  tried ; 
and  even  then  almost  half  the  causes  have  to  be  determined  by 
what  is,  in  the  first  expression  of  opinion,  either  a  divided  court 
or  a  divided  jury.  It  is  often  said  by  judges  who  have  had  much 
experience,  that  if  the  parties  or  even  the  counsel  could  know 
the  secrets  .of  the  consultation  room,  they  would  never  have  any 
more  confidence  in  courts.  And  the  same  is  unquestionably  true 
to  a  greater  degree  even,  in  regard  to  the  consultations  of  the  jury 
room.  And  we  have  sometimes  thought  that  the  mistrust  which 
eridently  exists  in  the  mind  of  the  legal  profession  to  a  consider- 
able extent  in  regard  to  the  jury,  as  a  mode  of  trial  in  civil 
causes,  might  arise  from  the  fact  that  the  secrets  of  the  jury 
room  were  held  no  more  sacred.  It  is  impossible  to  deny  that 
DO  place  more  nakedly  exposes  the  real  weakness,  not  to  say 
imbecility  of  human  judgment,  than  the  final  consultation,  in  the 
determination  of  causes  in  courts  of  law.  In  all  courts  sometimes 
causes  must  be  decided  by  compromises  and  concessions,  where 
the  first  call  of  voices  produce  an  equal  division;  sometimes, 
and  more  commonly  perhaps,  under  conviction  of  error,  and 
sometimes  without  it  And  it  is  by  no  means  uncommon,  where 
one  member  yields  his  opinion  on  the  ground  of  juniority  of  rank, 
as  is  the  rule  in  the  English  courts,  in  order  to  create  a  majority, 
that  the  attempt  to  prepare  an  opinion  in  that  direction  will 
bring  the  majority  upon  the  other  side.  For  nothing  is  more 
common  than  for  the  judge  to  convince  himself  of  error  in 
attempting  to  maintain  his  views  in  a  carefully  studied  and  writ- 
ten opinion.  And  tradition  gives  us  entirely  reliable  evidence 
of  some  cases,  where,  upon  an  equal  division,  the  four  members 
of  the  court,  in  attempting  to  prepare  opinions  in  vindication 
of  their  original  views,  have  exactly  changed  places  with  each 
other ;  and  thus  maintained  the  equal  division  still,  after  every 
member  of  the  court  had  changed  pjaces.  While  most  of  these 
illustrations  are  drawn  more  from  tradition  and  history  than 
from  memory,  we  must  say  that  we  entertain  no  question  or 
doubt  they  are  all  entirely  true  to  fact,  and  that  authentic  his- 
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tory  would  produce  many  more  of  the  same  character,  and  t 
nhat  we  have  said  falls  very  f&r  short  of  ezhibitiDg  the  wli 
doubt  and  uncertainty  which  hangs  over  the  best  contested  liti 
tion  in  civil  suits ;  and  with  all  this  it  is  truly  surprising  how  v 
large  a  proportion  of  tlie  causes  are  finally  decided  in  a  man 
most  satisfactory  both  to  the  public  and  to  the  parties. 

But  our  main  purpose  has  been  to  present,  in  an  intelligible  fo 
the  very  great  absurdity  of  charging  the  counsel,  in  any  class 
causes,  with  wanton  disregard  of  his  professional  oath  in  accept 
retainers  in  doubtful  causes.  While  we  should  be  disposed 
accord  entire  freedom  to  counsel  in  the  selection  of  their  cauj 
we  should  not  regard  it  as  entirely  consistent  with  the  m 
delicate  professional  taste,  to  refuse  a  retainer  upon  one  side 
any  cause,  and  afterwards  to  accept  one  upon  the  other  side 
the  same  cause ;  unless  where  it  was  very  clear  that  the  cs 
was  unjust  and  oppressive  in  one  direction,  and  called  loudly 
rebuke  and  indignation  towards  one  party,  and  for  commiat 
tion  and  vindication  of  the  other  party.  It  cannot  be  denied  t 
cases  of  this  character  might  sometimes  arise ;  but  certainly 
where  the  parties  were  at  all  equal  in  point  of  position  and  in 
ence.  In  most  cases  where  counsel  felt  disposed  to  declin' 
retainer  upon  one  side  of  a  litigation,  they  should  certainly 
accept  one  upon  the  other.  And  upon  careful  scrutiny  it ' 
appear,  we  think,  that  there  are  very  few  causes  in  the  coi 
where  the  most  conscieniioue  and  scrupulous  counsellor  mi 
not  accept  a  retainer  upon  either  side.  We  do  not,  as  a  gen< 
thing,  believe  that  a  good  cause  has  much  to  fear  from  havir 
conscientious  counsellor,  however  talented,  retained  upon 
other  side.  And  we  should  be  disposed  to  believe  that  the  hm 
and  most  discreditable  work  to  the  profession  is  not  done  by 
most  unscrupulous  members  of.it,  merely  is  such,  but  by  tl 
who  are  both  unscrupulous  and  at  the  same  time  somewhat  < 
in  comprehension.  We  are  sure  that  our  own  experience  wi 
tend  to  the  conclusion,  that  it  is  far  more  difficult  to  kec 
beetle-headed,  stubborn-willed,  and  reckless  counsellor  within 
proper  limits  of  reason  and  justice  than  to  produce  the  si 
result  with  one  who  has  more  comprehension  and  more  delio 
although  possibly  no  more  conscientious  regard  to  the  ei 
requirements  of  bis  professional  position.  But  of  course  th! 
said  entirely  in  a  general  way,  and  must  have  many  ezceptiot 
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And  as  we  may  be  tolerably  certain  that  all  counsellors  will  be 
able  to  convince  themselves  of  the  justice  of  their  client's  cause, 
since  they  will  naturally  accept  his  version  of  the  facts,  it  is 
perhaps  safe  to  affirm  that  more  injustice  in  courts  is  probably 
produced  by  the  agency  of  counsel  who  are  both  able  and  con- 
scientious, and  who  are  misled  by  the  unscrupulous  misrepresenta- 
tion of  their  own  clients,  than  in  any  other  one  mode.  For  clients 
of  this  character,  if  they  are  as  sagacious  and  farseeing  as  they  are 
unscmpulous,  will  naturally  comprehend  the  importance  of  having 
coonsel  whose  character  is  above  suspicion,  and  who  have  also  the 
sagacity  to  comprehend,  and  the  adroitness  to  present,  at  the  pro- 
per time  and  in  the  most  acceptable  form,  some  plausible  excuse  for 
any  apparent  short-comings  which  may  possibly  be  developed  in  the 
coarse  of  the  trial.  So  that  we  may  safely  conclude,  that  if  any 
great  iniquity  is  perpetrated  in  the  conduct  of  the  trial  of  civil 
actions,  it  will  most  likely  be  done  either  by  reckless  counsellors 
who  have  no  very  nice  appreciation  of  the  necessity  of  avoiding 
the  appearance  of  evil,  and  no  very  delicate  sense  of  the  highest 
degree  of  professional  honor,  or  else  through  the  agency  of  the 
most  accomplished  members  of  the  profession,  both  in  point  of 
ability  and  culture  as  well  as  of  professional  purity  and  honor, 
who  have  been  made  to  believe  their  clients  possessed  of  the  same 
high  sense  of  morality  and  justice  with  themselves,  and  who  are 
never  able  to  disabuse  their  minds  of  this  impression  until  the 
evil  purpose  of  the  client  is  irretrievably  accomplished. 

We  do  not  suppose  there  is  any  possible  remedy  for  this  un- 
fortunate liability  to  the  miscarriage  of  justice,  so  long  as  we 
lire  under  a  free  government.  The  main  cause  of  complaint 
Against  counsel,  so  far  as  others  besides  their  cliehts  are  con- 
cerned, is  then,  not  because  they  suffer  themselves  to  be  retained 
by  unworthy  clients,  or  in  behalf  of  dishonest  or  dishonorable 
claims  or  defences,  but  because  they  conduct  cases  dishonorably 
after  they  are  retained.  The  great  evil  in  our  country,  we  are 
persuaded,  so  far  as  the  public  is  concerned  in  the  conduct  of 
counsel,  is  not  that  they  sometimes  have  dishonorable  clients  or 
hopeless  causes,  but  that  they  submit  themselves  to  be  dictated 
to  by  such  clients,  in  matters  where  they  are  bound  by  every 
prindple  of  honor  and  self-respect  to  dictate  to  the  client — ^that 
instead  of  standing  before  the  court  as  the  representative  of  a 
Ughly  cultured  and  honorable  profession,  to  present  such  testi- 

VoL.  XIX.— 19 


290 


THE  PROPER  LIMITS  OF  PROFESSIONAL 


mony  and  such  views  of  the  law  as  they  know,  or  believe  to  be 
true  and  just,  they  condescend  to  offer  evidence,  not  unfrequently, 
in  which  they  have  not  the  slightest  confidence  themselves,  per- 
haps, either  in  its  truth  or  its  relevancy,  merely  to  shift  the 
responsibility  from  their  own  shoulders  to  those  of  the  court 
And  it  is  most  unquestionable  that  a  great  deal  of  what  may 
fairly  be  regarded  as  sheer  pettifogging,  is  done  by  counsel  of 
considerable  practice  and  comprehension,  merely  to  gratify  their 
clients,  and  because  it  will  count  on  the  score  of  compensation. 
It  would  be  disgusting  to  all  refined  tastes,  and  scarcely  leu 
than  sickening,  to  enter  into  the  detail  of  practices  which  occupy 
the  time  and  wear  out  the  patience  of  our  courts ;  all  of  which 
comes  in  a  very  large  degree  from  this  very  evil,  than  [which 
nothing  can  be  less  calculated  to  improve  and  elevate  the  char- 
acter of  the  profession. 

We  have  sometimes  felt  disposed  to  question  the  wisdom  or 
justice  of  that  rigid  exclusion  of  attorneys  and  solicitors  in  the 
English  practice  from  all  intimacy  with  the  barristers  of  every 
grade ;  and  which  absolutely  cuts  off  the  client  from  all  possible 
consultation  or  communication  with  his  counsel  under  all  circum- 
stances. To  an  American  almost  nothing  could  appear  more 
unreasonable,  or  less  calculated  to  bring  causes  to  speedy  trial 
upon  their  actual  and  exact  merits.  We  have  sometimes  been 
amazed  that  solicitors,  of  more  ability  and  legal  learning  than 
the  counsel  employed  in  a  cause,  would  tamely  submit  to  all 
this  formality  and  often  downright  disrespect  at  their  hands. 
But  it  must  be  confessed,  the  system  is  not  altogether  without 
its  compensatory  advantages,  in  giving  an  air  of  decency  and 
dignity  to  the  going  forward  of  trials  in  court.  The  client  there 
naturally  feels  that  he  has  no  more  right  to  dictate  to  his  counsel 
than  he  has  to  the  court ;  that  the  members  of  the  bar,  from  the 
highest  to  the  lowest  grade,  jure  veritable  officers  of  the  court, 
and  such  officers  as  have  duties  to  the  court  of  a  prior  and  holier 
obligation  than  any  which  they  can  assume  towards  their  clients 
— not  that  such  higher  obligations  towards  the  purity  of  the 
administration  of  justice  have  any  tendency  to  lessen  the  ardor 
of  counsel  in  the  vindication  of  the  just  rights  of  their  clients; 
or  in  any  manner  to  interfere  with  the  most  exclusive  devotion 
to  their  interests,  within  the  proper  sphere  of  what  clients  hare 
the  right  to  expect  of  counsel— -very  far  from  it.     Indeed  it  may 
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said,  that  counsel  who  are  properly  imbued  with  the 
le  of  their  duties  to  the  courts  and  to  the  purity  of  the 
'atioQ  of  justice,  would  be  the  last  men  to  shrink  from 
It  performance  of  their  duties  to  their  clients,  however 
kud  unpopular  the;  might  become.  The  man  who  is  true 
r  and  to  the  higher  duties  of  conscience  and  justice,  can 
M  suspected  of  falsehood  towards  an;  man. 

"  Thli  aboTe  kll— to  tbine  ovn  aelf  b«  tnu  i 
And  it  ma*t  follow  ■■  th«  night  the  daj, 
Thoa  canat  not  thcD  be  ftlae  to  any  man." 

L  thia  particular  it  must  be  confessed,  for  some  reason, 
ish  bar  possesses  verj  decided  advantages  over  our  own. 
Dt  be  altogether  owing  to  the  separation  of  the  counsel 
attorneys  and  solicitors,  and  especially  from  the  clients 

have  no  doubt  this  may  have  something  to  do  with  it. 
ler  in  which  rich  clients  in  our  country  too  often  assume 
i  dependent  counsellor,  or  indeed  all  counsel,  must  go 
Qvince  any  one  that  there  is  little  chance  to  vindicate 
r  of  the  administration  of  jnstice  through  the  bar,  among 
squires,  sometimes,  all  the  dignity  and  self-respect  which 
an  summon  to  their  aid,  to  save  themselves  from  positive 
the  hands  of  purse-proud  clients.  They  seem  to  suppose 
isel  are  their  merest  tools ;  to  undertake  all  the  i^rty 
their  behalf  which  their  desperate  schema  may  demand, 
t  may  consist  in  shaping  testimony  to  meet  the  emergen- 
le  cause,  or  in  approaching  the  jury,  and  possibly  the 
en,  tbrongh  such  instrumentalities  as  these  men  hope, 
itimea  believe,  influence  and  even  money  wilt  procure. 
H  hesitate,  they  are  admonished  of  what  other  distin- 
members  of  the  bar  stand  ready  to  nndOTtake,  and  to 
]h ;  and  if  this  admonition  fails  to  lead  them  into  the 
iminent  breach  demanded,  their  places  are  soon  filled 
B,  and  they  are  informed  that  nothing  more  will  be 
of  them  than  to  send  in  their  bills,  which,  ten  to  one,  are 
Id— or,  if  paid  at  all,  it  is  only  after  much  haggling  and 
factions. 

not  intend  to  represent  that  all  this  occurs  in  the  ordi- 
tine  of  practice  at  our  bar.  But  something  very  much 
his  is  most  nndeniable,  in  a  large  amount  of  the  best  pay- 
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ing  practice,  in  the  American  courts,  at  the  present  day.  Most 
of  the  work  is  done  indeed  out  of  court,  and  more  commonly  by 
a  very  subordinate  grade  of  the  profession,  in  point  of  culture 
and  character ;  much  of  it  is  mere  routine  and  does  not  require 
the  higher  order  of  talent ;  and  more  of  it,  perhaps,  is  of  so  ques- 
tionable and  unprofessional  a  character,  that  the  most  sensitive 
moral  perceptions  would  be  liable  to  prove  more  an  embarrassment 
than  a  help.  Able  and  upright  counsel  are  sometimes  consulted  in 
advance,  in  order  to  know  what  the  law  is ;  and  when  the  cause 
comes  to  a  hearing,  counsellors  of  good  character  and  comely 
attire,  both  inwardly  and  outwardly,  are  imperiously  demanded, 
in  order  to  make  the  fairest  show  in  court.  And  we  can  well 
suppose,  that,  on  such  occasions,  tnany  of  the  most  honorable 
members  of  the  profession  may  be,  more  or  less,  connected  with 
causes  in  the  most  honorable  manner,  which  in  the  course  of  their 
progress  from  inception  to  maturity,  may  have  passed  through 
very  narrow  straits.  They  may  have  been  compelled  to  do  so, 
in  order  to  escape  piratical  craft  sailing  in  an  opposite  direction. 
There  is  one  form  of  criticism  upon  the  legal  profession  hable 
to  create  in  some  minds  a  very  decided  misapprehension;  we 
refer  to  that  which  comes  through  the  public  newspaper  press. 
Most  of  the  public  political  press  is  so  exclusively  of  a  partisan 
character,  that  no  reliance  whatever  can  be  placed  upon  any  of 
its  strictures,  upon  general  moral  duty  or  propriety.  It  will 
approve  or  condemn  any  cause,  or  any  man  or  class  of  men, 
without  the  slightest  regard  to  the  decency  or  propriety  of  their 
course.  The  only  inquiry  is,  whether  it  will  subserve  the  interests 
of  their  party,  or  the  contrary.  This  was  very  forcibly  illustrated 
by  the  attempt  to  bring  in  question  the  right  of  prominent  Re- 
publicans to  act  as  counsel  for  President  Johnson,  on  the  Impeach- 
ment Trial.  It  did  not  seem  to  be  doubted,  that  any  counsellor 
who  belonged  to  Mr.  Johnson's  party,  or  entertained  views  in 
common  with  him,  upon  the  general  constitutional  policy  of  the 
country,  might  with  perfect  propriety  act  as  his  defender.  But 
it  was  coolly  and  unblushingly  maintained  by  some,  that  any 
counsellor  belonging  to  the  party  who  moved  and  sustained  the 
prosecution,  could  not  assume  that  attitude  without  himself 
incurring  the  guilt  of  a  high  misdemeanor.  There  would  seem 
but  one  degree  of  absurdity  and  folly  deeper  than  this,  into  which 
human  stolidity  could  fall ;  and  that  would  be  to  maintain,  that 
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le,  knoning  facts  exculpatory  of  the  Freeident,  could  not 
owed  to  testify  to  them  on  his  tri&l  \Tithout  incurring  the 
f  perjurj,  unless  he  belonged  to  the  B&me  political  partj 
accused.  But  that  if  called  upon  to  give  such  testimony, 
of  &a  opposite  party,  he  should  swear  persisteDtly,  in  the 
'  truth,  in  order  to  saye  the  interests  of  the  party, 
need  not  discuss  the  question  of  guilt  or  innocence  in  par- 
cnsed  of  crime  as  the  test  of  the  right  of  counsel  to  under- 
leir  defence.  No  one  unless  very  simple  or  a  monomaniac 
he  eufaject,  we  suppose,  will  contend  that  no  guilty  man  is 
1  to  hare  the  aid  of  counsel  in  his  defence.  That  has  been 
sd  to  all  grades  of  criminals  from  the  lowest  to  the  highest. 
Jl  any  rational  man  contend  that  the  cause  of  one  accused 
le  must  be  even  doubtful,  in  order  to  justify  counsel  acting  on 
lalf.  The  blackest  and  the  basest  of  criminals,  as  well  as 
nost  questionably  accused,  are  equally  entitled  to  all  the 
ich  counsel  can  afford  in  their  defence,  ^he  state  has  no 
ight  to  demand  the  conviction  of  any  one  accused  of  crime 
t  produces  proof  of  the  offence,  which  shall  exclude  all 
ible  doubt  of  guilt.  The  accused  must  be  not  only  guilty, 
must  be  proved  guilty,  before  the  public  can  demand  his 
Jon  and  punishment.  The  counsellor  too,  who  appears 
lalf  of  the  accused,  has  the  same  right  to  demand  his 
,al,  which  the  accused  himself  would  have.  And  as  the 
1  himself  would  not  be  under  the  slightest  moral  obligation 
d  guilty,  merely  because  be  was  guilty ;  so,  also,  the  coun- 
dd  stand  in  the  same  position  on  the  trial.  He  might, 
be  strictest  regard  to  truth  and  the  purest  conscience, 
1  the  acquittal  of  his  client  on  account  of  any  legal  defect 
in  the  accusation  or  the  evidence,  although  he  might 
or  even  know  that  his  client,  was  veritably  guilty  of  the 
.  The  law  will  not  allow  counsel  to  concede  away  his 
I  rights  in  criminal  causes.  It  is  the  duty  of  the  court  to 
at  counsel  do  not  in  criminal  causes  sacrifice  the  legal 
of  the  accused ;  and  where  the  counsel  do  not  detect  or 
ipon  all  legal  defences  in  such  cases,  it  is  the  duty  of  the 
0  protect  the  rights  of  the  accused.  And  the  same  has 
iecided  in  regard  to  civil  causes,  even  where  the  omission 
nscl  was  merely  of  a  technical  cbaractcr.  The  court  is 
to  decide  all  causes  according  to  the  legal  and  just  rights 
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of  the  parties,  whether  insisted  upon  by  counsel  or  not,  whether 
civil  or  criminal. 

How  then,  it  may  well  be  asked,  could  any  one  object  to  allow- 
ing any  counsellor  to  assist  one  accused  of  high  crimes  and  mis- 
demeanors before  the  highest  tribunal  in  the  nation  in  his  defence? 
Simply  upon  the  ground  that  party  ties  were  superior  to  profes- 
sional duties  it  is  said.  Such  men  and  such  journalists,  by  their 
advice,  would  do  all  in  their  power  to  create  a  new  reign  of  terror  in 
our  country,  not  inferior  to  that  of  the  French  republic,  in  the  days 
of  Marat,  Robespierre,  and  Danton.  We  have'  all  just  reason  to 
express  devout  thankfulness  that  the  government  of  the  country 
has  hitherto  escaped  such  hands.  It  is  greatly  to  be  feared  that 
such  strictures  proceed  from  the  same  spirit  which  set  on  foot 
the  rack  and  the  wheel,  in  former  ages,  and  which  inspired  the 
barbarities  of  the  Holy  Inquisition,  in  its  atUo  de  fe  and  its 
other  awful  atrocities ;  and  which  has  been  the  bane  and  the  dis- 
grace of  all  tinges  and  all  countries,  in  some  form,  and  which  we 
perhaps  have  no  just  claim  wholly  to  escape. 

There  is  one  mode  of  defence  which  counsel  are  sometimes  tempt- 
ed to  pursue  in  criminal  causes,  which  it  has  been  said  should  never 
be  resorted  to  except  under  the  clearest  convictions  of  its  truth, 
i.  e.,  charging  another  person  with  the  commission  of  the  offence  for 
which  the  accused  is  upon  trial.  There  is  great  temptation  in 
the  mind  of  counsel  to  do  this,  in  all  doubtful  cases.  In  cases 
where  the  body  of  the  offence,  the  corpus  delicti^  is  conceded  or 
clearly  proved,  the  inquiry  promptly  arises,  if  the  accused  ia  not 
guilty,  who  is  ?  The  counsel  seems  to  be  called  upon  to  show  who 
else  might  have  committed  the  offence.  And  this  very  naturally 
leads  counsel  into  a  course  of  argument,  to  show  that  some  other 
one  actually  did  commit  the  offence.  Possibly  there  is  no  serious 
objection  to  this  course  of  pleading,  where  counsel  are  really 
ignorant  as  to  who  really  did  commit  the  offence,  and  have  fair 
ground  of  argument  against  others.  But  even  then,  it  is  far 
better  to  argue  that  some  other  one  might  have  done  it.  But 
where  the  client,  as  is  more  commonly  the  fact,  really  does  com- 
municate to  his  counsel  the  fact  of  his  own  guilt,  there  could  be 
no  justification  whatever  in  throwing  suspicion  of  guilt  upon  one 
whom  the  counsel  must  know  to  be  innocent.  But  it  might  even 
then  be  fairly  argued  that  the  proof  does  not  clearly  identify  the 
guilty  party. 
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ve  said  all  for  which  we  can  afibrd  space,  or  oar  reader§ 
find  patience,  aa  to  the  more  common  groaods  of  the 
isspprefaengion,  in  regard  both  t«  the  rights  and  datiea 
gal  profeeaion.  We  hope,  sometime,  to  discass  the  mls- 
sions  and  shortcomings  of  the  profession,  whioh,  in  onr 
sion,  are  neither  few  nor  nnimportant. 

LF.  R. 
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Supreme  Court  of  lUinoit. 

!AHUEL  CHASE  tt  al.  •.  CHARLES  B.  CHENEY. 

rti  will  inlarfsra  with  charcha  or  rtUgknu  uioclktionf  when  righti  of 
ciril  righia  mrs  inTOlrad,  but  wbare  than  i*  no  other  right  inrolTcd 
erical  office,  tbe  decMion  of  mi  eeclMiMtie«l  court  m  to  iu  own  jurii- 
er  the  canoni  of  ths  kuocietion,  ia  eonclaiiTS. 

t  to  preach  the  goBpel  to  iH  who  chooie  to  listen  is  free  to  ererj  citizeD, 
it  ID  preach  It  ai  a  cIcrgTman  of  ao  organized  church  with  ettiblithed 
id  fomu  of  wonhip,  1*  limited  b;  the  will  of  the  chnreh,  and  when  a 
len  a  chnrcb  be  become*  bonnd  b;  the  rale*  and  mbjed  to  the  anthorit  j 
iaiaitic«l  gOTammcnc  of  the  chnreh, 

iBons  of  the  Episcopal  Church  when  a  preseotment  againat  a  presbyter 
iformity  ii  made  in  dne  form  and  citation  is  iasncd  and  lerred,  the 
il  coDtt  has  jurisdiction  to  proceed  to  determine  the  cause, 
lal  \tj  the  Biibop  in  the  oommiision  that  he  acted  on  ' '  credible  infer- 
>es  not  affect  the  regaUrit^  of  the  proceedings.  The  canon  reqnirei 
to  appoint  three  persons  to  examiae  and  mate  presentment,  and  such 
it  need  not  be  in  writing. 

entment  is  the  Bubslantial  fonndition  of  tbe  proceedings,  and  its  tnlB- 
oot  be  inquired  into  by  a  civil  court. 

tbe  sufficiencf  of  the  presentment  could  be  inquired  into  by  a  civil 
not  to  be  tested  b;  the  strict  rules  of  criminal  pleading,  and  snfB. 
nty  to  enable  theaccDsed  to  know  the  nature  and  substance  of  IhechkTge 
ran  be  required. 

'BBHOB,  C.  J.,  and  SHSLDon,  J., dissenting:  llie  ciril  court*  oaght  to 
lance  of  the  case  to  far  as  to  ascertain  whether  the  ecclesiastical  coart 
ed  in  accordance  with  the  csnons  of  the  chnreh.  By  joining  tbe  church, 
Toluntarj  organization,  the  presbyter  agrees  to  submit  to  the  jari^dic- 
ribnnal  organized  in  aceordsnce  with  the  canons,  but  he  has  not  agreed 
o  any  other,  and  if  a  court  improperly  constituted  assumes  to  try  him 
ic«  which  may  iuTolve  loss  of  bii  ecclesia«lical  office,  he  has  a  right 
he  protection  of  the  civil  courts  of  the  slate. 

iras  a  bill  in  equity,  filed  in  the  Superior  Conrt  of  Chi- 
enjoin  plaintiff's  in  error  as  an  ecclesiastical  court,  from 
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proceeding  with  the  trial  of  the  defendant,  for  alleged  uffei 
and  misconduct  as  a  presbyter  of  the  diocese  of  lUinoia,  aud  rei 
of  Christ  Church,  in  the  city  of  Chicago. 

An  injunction  was  granted,  and  thereupon  defendants  appet 
to  this  Court. 

The  bill  alleged  the  issuing  of  a  commisBion,  bj  the  bishop  of 
diocese,  appointing  three  persons  as  presenters;  the  finding 
presentment ;  and  a  citation  giving  notice  of  the  time  and  pi 
of  trial;  that  the  accused,  in  person  and  by  counsel,  appee 
when  the  court  was  organiEed,  and  preferred  objections  to  the 
lidity  of  all  the  papers,  which  were  overruled,  and  claimed  his  ri 
of  challenge  of  the  persons  who  were  selected  to  try  the  ia 
which  was  denied ;  that  the  commission,  presentment  and  citai 
were  void,  and  gave  no  authority  to  the  assessors ;  that  the  accv 
received  from  his  parish  $4500  per  annnm,  and  enjoyed  a  recti 
rent  free,  and  had  received  numerous  calls  from  other  parisl 
in  other  dioceses,  at  much  higher  salaries ;  that  he  had  not  b 
guilty  of  any  offence  for  which  he  was  liable  to  be  tried,  and 
the  bishop  was  prejudiced  against  him,  had  prejudged  his  c: 
and  was  determined  to  convict  and  deprive  him  of  his  position 
its  emoluments ;  that  the  respondents  were  selected  to  condei 
they  sympathized  with  the  bishop,  and,  with  him,  belonged  to 
High  Church  party ;  and  that  complainant  was  attached  to 
Low  Church  party  in  the  Protestant  Episcopal  Church ;  and 
and  the  bishop  are  diametrically  opposed  in  their  views. 

W.  C.  Qoudy  and  S.  C-  Judd,  for  appellants. 

Melville  W.  Fuller,  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 

Thornton,  J.  [After  stating  the  facts.] — Without  asserting 
power  of  this  court,  in  cases  of  this  character,  yet,  on  acconn 
the  earnest,  and  able,  and  elaborate  arguments  of  counsel, 
will  notice  the  objection,  that  the  spiritual  court  had  no  autho 
to  adjudicate  upon  the  alleged  offence. 

The  objections  are  these :  First,  The  bishop,  by  a  recital  in 
commission  that  the  information  upon  which  he  acted  was  "  c: 
ible  information,"  excludes  the  hypothesis  that  he  exercised 
power  of  appointment  in  either  of  the  three  modes  mentionec 
Section  2  of  canon  20,  and  that  he  could  only  proceed  as  direi 
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n.  Second,  Tliat  the  presentment  was  insufficient  is  speci- 
D  of  time,  place,  and  circumstance.  Third,  That  eight 
tcrs  did  not  appear,  but  only  five,  at  the  time  and  place  of 
iFhen  the  attempted  organization  of  the  court  took  place, 
lit  the  accused  was  denied  his  right  of  challenge.  Fourth, 
here  was  in  fact  no  notice  given  of  the  trial, 
cpt  one,  these  objections  are  extreme);  technical, 
re  is  in  evidence  a  commission,  issued  bj  the  bishop,  ap- 
ig  three  persons  to  investigate  the  charge  and  make  pre- 
;Qt.  Presentment  was  found,  containing  three  charges  and 
specifications,  as  to  offences  committed  while  officiating  an 
of  Christ  Church,  in  Chicago.  A  citation  was  signed  by 
ibop,  fixing  the  time  and  place  of  trial,  which,  with  a  copy 
presentment,  woe  duly  served.  The  citation  furnished  the 
of  eight  presbyters,  from  whom  the  accused  might  select 
r  three,  aa  assessors,  and  allowed  twelve  days  in  which  to 
the  selection. 

i  a  commission  necessary  to  confer  jurisdiction  ?  Did  the 
or  the  accused  have  any  right  to  call  for  it  ?  Concede  that 
hop  did  not  obtain  his  information  from  either  of  the  sources 
ed  in  the  canon,  is  the  jurisdiction  of  the  court  thereby  ous- 
The  caaoD  requires  no  commission  to  be  issued.  By  the 
the  appointment  need  not  be  in  writing.  The  bishop  is 
lied  to  appoint  three  persons  to  examine  the  case  and  pre- 
int  make.  He  performs  this  duty  in  such  manner  as  he 
boose. 

he  court  had  jurisdiction  of  the  subject-matter  and  the  per- 
had  power  to  proceed.  The  subject-matter  was  contained 
presentment,  not  in  the  commission.  The  person  had  been 
>ned,  and  was  present.  Therefore,  neither  the  source  nor 
iter  of  the  facts  communicated  to  the  bishop,  except  as  con- 
in  the  presentment,  were  proper  subjects  for  inquiry  by  the 
1  court.  The  offence  charged  was  the  matter  to  be  inves- 
i — the  fact  to  be  tried.  If  the  accused  had  violated  the 
tution  of  his  church,  his  engagement  to  conform  to  Its  doc- 
and  worship,  and  his  ordination  vow,  as  alleged,  such  vio- 
i  could  not  be  palliated  by  the  errors  of  the  bishop.  If  the 
I  disregarded  the  canons,  and  transcended  the  limits  of  his 
,  as  diocesan,  he  is  amenable  therefor,  and  liable  to  trial 
I  his  brother  bishops.     His  transgression  cannot  excuse  the 
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wrongful  act  of  another— cannot  be  pleaded  in  justification,  or  to 
the  jurisdiction.  The  court,  then,  upon  presentment  made,  and 
due  service,  had  power  to  take  cognisance  of,  and  decide,  the 
case. 

This  view  is  sustained  by  a  careful  examination  of  the  canoD. 
Section  1  of  canon  20,  in  prescribing  the  duties  of  the  presenters, 
says :  "  If  there  be,  in  their  opinion,  suflScient  grounds  for  a  pre- 
sentment, they  shall  present  such  clergyman  to  the  bishop,  who 
shall,  thereupon,  cause  a  copy  of  said  presentment,  together  with 
a  citation  to  appear  and  answer  thereto,  to  be  served  upon  the 
accused  with  all  convenient  speed." 

Section  seven  of  the  same  canon,  in  reference  to  the  duties  of 
the  presbyters  who  may  compose  the  court,  says :  "  They  shall 
declare  in  a  writing,  to  be  signed  by  them,  or  a  majority  of  them, 
their  verdict  on  the  several  charges  and  specifications  contained 
in  the  presentment." 

It  will  be  seen  that  the  accused  is  entitled  to  a  copy  of  the  pr^ 
sentment,  not  the  commission,  and  to  a  citation.  The  court  act 
alone  on  the  presentment,  and  the  evidence  adduced. 

Sustaining  as  we  do,  the  jurisdiction  of  the  ecclesiastical  court, 
we  might  fairly  waive  any  answer  to  the  suggested  defects  in  the 
presentment,  and  rely  upon  an  authority  furnished  by  counsel— 
Walker  v.  Wainwright,  16  Barb.  486.  In  that  case  the  motion 
was  made  by  the  counsel  for  Walker,  that  Wainwright,  the  bishop, 
be  required  to  show  cause  why  the  injunction  previously  granted, 
restraining  the  sentence,  in  accordance  with  the  verdict  of  an 
ecclesiastical  court,  should  not  be  made  absolute.  The  learned 
judge  said :  "  The  only  cognisance  which  the  court  will  take  of 
the  case,  is  to  inquire  whether  there  is  a  want  of  jurisdiction  in 
the  defendant  to  do  the  act  which  is  sought  .to  be  restrained.  I 
cannot  consent  to  review  the  exercise  of  any  discretion  on  his  part, 
or  inquire  whether  his  judgment,  or  that  of  the  subordinate  eccle- 
siastical tribunal,  can  be  justified  by  the  truth  of  the  case.  I 
cannot  draw  to  myself  the  duty  of  revising  their  action,  or  of  can- 
vassing its  manner  or  foundation,  any  further  than  to  inquire 
whether,  according  to  the  law  of  the  association,  to  which  both  of 
the  parties  belong,  they  had  authority  to  act  at  all.  In  other 
words,  I  can  inquire  only  whether  the  defendant  has  the  power  to 
act,  and  not  whether  he  is  acting  rightly.        *         *  *        » 

The  refusal  of  the  defendant  to  issue  a  commission  to  take  testi- 
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',  his  refusal  to  grant  a  new  trial,  the  alleged  misconduct  of 
f  the  court,  are  all  matters  which  relate  to  the  mode  of  pro- 
e,  and  not  to  the  right  to  proceed ;  and  I  repeat  that  it  is 
ttter  aloDO  that  I  can  take  cognisance  of." 
e  motion  was  denied  and  the  injunction  dissolved. 
ire  had  the  right  to  determine  the  sufficiency  of  the  preaent- 
.  we  should  hold,  as  this  court  has  held,  in  numerous  decisions 
minal  cases,  that  it  is  sufficient,  if  so  plainly  drawn  that  the 
e  of  the  offence  may  be  understood.  We  should  not  test  its 
ctnese  by  the  strict  rules  of  criminal  pleading, 
e  accosed  was  informed  by  the  presentment  that,  in  his  own 
h,  in  the  city  of  Chicago,  be  had  commitcd  the  alleged  of- 
B.  The  language  is  explicit  as  to  their  character.  The 
ions  and  alterations  are  plainly  set  forth.  The  place  is  defi- 
r  fixed.  No  particular  day  is  arerred.  Was  this  necessary  ? 
fences  charged  are  mostly  omissions.  The  rule  is :  "  Where 
fence  consisted  of  an  omission,  it  is  not  necessary  to  allege 
ime  to  it; "  2  Hawk.  c.  25,  s.  79.  Even  in  criminal  cases 
lot  necessary  to  prove  the  time  precisely  as  laid.  The  par- 
T  day  is  not  material  in  point  of  proof,  and  is  merely  a  matter 
rm:  Phillips  Ev.,  vol.  1,  214.  This  court  has  decided  that 
the  allegation  of  the  precise  time,  even  in  criminal  cases,  is 
iBsential,  unless  in  a  few  cases ;  Oehkart  v.  Adamt,  23  III. 
The  presentment  avers,  as  to  time,  "  at  divers  times  during 
wo  years  last  past,"  and  "at  divers  times  during  the  six 
hs  last  past."  It  was  insisted,  in  the  argument  that,  as  no 
se  day  is  named,  therefore  the  accused  cannot  meet  the  charge 
)ut  summoning  a  large  number  of  witnesses.  He  would  not 
ded  by  the  averment  of  a  partienlar  day.  If  the  presentment 
charged  the  commission  of  the  offence  on  a  certain  day,  rn 
lonth  of  June,  A,  D.  1867,  the  prosecution  would  not,  by  any 
of  law,  have  been  limited  to  the  day  named,  but  might  have 
ed  the  offence — the  omission — on  any  day  between  the  day 
>d  and  the  date  of  the  presentment.  The  statute  of  limitation 
<1  not  apply ;  for  the  canon  has  not  so  provided.  The  highest 
catuTC  in  this  church  has  decided  that  there  is  no  such  law 
rning  church  trials.  Bishop  Onderdonk  was  found  guilty  of 
orality  and  impurity,  committed  seven  years  prior  to  his  trial ; 
the  Bishops  of  Louisiana,  Rhode  Island,  Delaware  and  Ar- 
tas,  in  their  opinion,  declared  that  there  was  no  limitation  to 
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the  inquiry  by  a  churcli  court  oe  to  offences,  because  nose  1 
been  fixed  and  recognieed  by  the  cajiona. 

It  ia  inconceivable  that  the  accused  could  hare  been  surpri 
by  any  Tagueness  or  uncertainty  in  the  charges  and  specificati< 
It  is  a  reasonable  presumption  that  a  minister  ha«  knovIedg« 
the  coDstitution  of  his  church  and  of  hia  acts  as  such  minii 
of  a  public  character,  and  within  a  recent  period,  and  particuh 
his  conduct  and  omissions  in  the  administration  of  the  sacramt 
of  his  church.  The  bill  contains  a  virtual  admission  of  s 
knowledge.  The  gravamen  in  the  presentment  is  the  omission 
the  words  "regenerate"  and  "regeneration"  in  the  ministral 
of  the  sacrament  of  infant  baptism.  The  bill  has  no  posii 
negation  of  ther  omission,  but  merely  avers  "that  your  on 
does  not  believe  himself  to  have  been  guilty  of  offence  and  i 
conduct,  rendering  him  liable  to  trial."  The  fair  construction 
this  averment  ia,  "I  am  guilty  of  the  omission,  but  this  is 
offence  which  renders  me  liable  to  trial."  In  his  affidavit,  in  s 
port  of  the  bill,  the  accused  said  he  had  informed  the  bishop  t 
"  he  had  conscientious  scruples  in  regard  to  the  positive  aveno 
of  the  regeneration  of  the  baptised  infant,  by  virtue  of  the 
of  baptism  only."  He  further  stated,  "but  this  affiant  utt( 
denies  that  the  omission  of  the  word  '  regenerate'  from  some  [ 
of  the  said  office  for  infant  baptism  would  constitute  any  offe 
under  the  canons,"  &c. 

The  inference  is  irresistible  that  he  was  informed  of  the  nat 
and  cause  of  the  accnsation  against  him. 

The  third  objection  raises  the  right  of  challenge;  and  i 
insisted  that  this  right  inheres  in  every  citizen ;  that  the  comi 
law  and  common  justice  give  it.  This  ia  true  in  trials  in 
courts  organized  under  the  constitution  and  laws  of  the  It 
This  spiritual  court  was  not  thus  created.  It  is  the  creature 
the  canons  of  the  church,  and  by  them  must  he  governed, 
by  them  be  judged.  Why  should  we  force  upon  this  church  ji 
catory  our  system  without  the  asking  and  against  its  consent  1 

The  canons  must  control.  Section  8  of  canon  20  author 
the  formation  of  an  ecclesiastical  tribunal,  and  directs  that 
bishop  shall  furnish  a  list  of  eight  presbyters  to  the  accni 
and  he  shall  select  not  less  than  three  nor  more  than  five  f 
this  list,  who  shall  constitute  the  court.  But  if  he  negleci 
refuse  to  make  a  selection  the  standing  committee  shall  select 
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lis  is  the  node  adopted,  and  bj  implication,  excludes  all 
dcs.  Eight  perBons  are  presented ;  three  or  five  might 
td  without  cause,  and  to  this  extent  a  peremptory  chal- 
illowed. 

inister,  in  a  legal  point  of  view,  is  a  voluntary  member 
ssociation  to  which  he  belongs.  The  position  is  not 
OD  him ;  he  seeks  it.  He  accepts  it  with  all  its  burdens 
^luences ;  with  all  the  rules,  and  laws,  and  canons  then 
;,  or  to  be  made  by  competent  authority ;  and  can,  at 
and  with  impunity  abandon  it.  If  they  were  merciful 
'dful  of  conscientious  scruples,  he  knew  it ;  if  they  were 
,  illiberal,  and  attempted  to  chain  the  thoughts  and 
es,  he  knew  it.  They  cannot,  in  any  event,  endanger 
'  liberty ;  impair  any  of  his  personal  rights ;  deprive  him 
'ty  acquired  under  the  laws ;  or  interfere  with  the  free 
ind  enjoyment  of  religious  profession  and  worship — for 
protected  by  the  coaetitution  and  laws.  While  a  mem- 
e  association,  however,  and  having  a  full  share  in  all  the 
-esulting  therefrom,  he  should  adhere  to  its  discipline ; 
o  its  doctrines  and  mode  of  worship ;  and  obey  its  laws 
ns.  If  reason  and  consoience  will  not  permit,  the  con- 
lould  be  severed.  "  The  only  remedy  which  the  member 
ntary  association  has,  when  he  is  dissatisfied  with  the 
gs  of  the  body  with  which  he  is  connected,  is  to  with- 
Q  it:"  Forha  v.  Eden,  Law  Rep.  1  S.  &  D.  App.  568. 
:ompcl  this  spiritual  court  to  observe  the  rule  of  law  as 
■^gc  of  jnrors,  it  would  be  our  duty  to  enforce  the 
»  of  all  the  rules  of  law,  unless  of  impossible  applica- 
ith  the  same  propriety  it  might  be  urged  that  twelve 
s — the  number  of  a  jury — instead  of  three  or  five, 
inn  the  court.  Why  not  go  beyond  the  pale  of  the 
nd  abandon  the  presbyters  as  wholly  incompetent  ?  The 
the  designation  of  presbyters  as  assessors,  and  the  num- 
more  emphatic  than  in  providing  the  manner  of  aelec- 
hat  law  shall  govern  as  to  the  number  of  witnesses 
'  to  establish  an  offence  ?  Our  law  only  requires  one 
irith  two  exceptions ;  the  scriptural  rule  requires  two. 
notion  of  St.  Paul  is,  "  Against  an  elder  receive  not  an 
n,  but  before  two  or  three  witnesses."  The  law  under 
lispensstion  was :  "  One  witness  shall  not  rise  up  against 
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a  man  for  any  iniquity,  or  for  any  sin ;  at  the  moutt  of  tw< 
nessee,  or  at  the  mouth  of  three  witnesses,  shall  the  matti 
established." 

We  have  no  right,  and,  therefore,  will  not  exercise  the  j 
to  dictate  ecclesiastical  law.  We  do  not  aspire  to  become  de 
heads  of  the  church,  and  by  conetruction  or  otherwise,  abr 
its  laws  and  canons.  We  shall  not  inquire  whether  the  al 
omission  is  any  offence.  This  ia  a  question  of  ecclesia 
cognisance.  This  is  no  fomm  for  such  adjudication.  The  c1 
should  guard  its  own  fold ;  enact  and  construe  its  own 
enforce  its  own  discipline ;  and  thus  will  be  maintained  the  i 
dary  between  the  temporal  and  spiritual  power. 

As  to  the  fourth  objection,  that  the  notice  for  trial  was  ii 
cient,  we  have  only  to  say,  this  comes  too  late.  The  partj 
present,  and  made  no  pretence  that  he  had  not  had  time  ti 
pare  for  trial.  As  an  allegation  in  the  bill  it  is  too  frivolo 
be  considered. 

But  it  is  said  that  ths  civil  rights  of  the  Rev.  Mr.  Chene 
involved  in  this  controversy ;  that  the  office  of  a  clergym 
one  of  public  concern ;  that  he  has  vetted  rights  in  it ;  thi 
right  to  preach  is  in  itself  property,  and  that  attached  to  the 
in  question  are  salary  and  emoluments.  Has  the  party  ic 
case  any  vested  right  to  the  rectorship  of  Christ  Church,  an( 
necessary  consequence  to  the  profits  and  perquisites  ?  No  [ 
can  form  a  part  of  the  diocese  of  IHinois,  unless  with  the  oo 
of  the  bishop  and  the  formation  of  a  constitution,  as  provid< 
canon  eight,  by  which  it  "  accedes  to,  recognises  and  adopt 
constitution,  canons,  doctrines,  discipline  and  worship  of  the 
testant  Episcopal  Church."  The  minister,  having  been  previ 
ordained,  and  pledged  to  conformity  to  the  rules  and  doctrio 
the  church,  is  installed  as  rector,  according  to  canon  ten,  b 
production  of  the  proper  certificates  from  the  bishop.  The  i 
is  required,  by  canon  twelve,  to  obtain  the  amount  stipulated  f 
support  by  "  the  gathering  of  offering  in  divine  service,  or  b 
procurement  and  ocdlection  of  subscriptions,  or  of  pew  rents.' 
would  be  a  mockery  of  language  to  say  the  agreement  for  a  st 
thus  made,  constituted  a  vested  right — a  right  which  coul 
be  suspended.  The  salary  depended  upon  the  continued  per 
ance  of  the  duties  of  rector.  The  contract  must  be  coof 
and  enforced  by  reference  to  ^e  canons  which  form  a  part 
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If  the  minister  was  suspended  or  deposed  for  any  ecclesiastical 
offence,  the  payment  would  cease.  The  case  of  the  Dutch  Church 
of  Albany  v.  Bradford^  8  Cowen  457,  confirms  this  view.  An 
action  was  brought  by  the  minister  to  recover  a  portion  of  his  sal- 
ary. He  had  been  only  suspended,  and  insisted  that  his  salary 
continued  until  the  dissolution  of  the  connection.  In  the  Court 
of  Errors,  on  a  reversal  of  the  decision  of  the  Supreme  Court,  it 
was  held  that  he  was  not  entitled  to  his  salary  between  the.  sen- 
tence of  suspension  and  dissolution ;  and  that  as  he  did  not,  and 
coald  not,  perform  his  ministerial  duties,  he  could  not  recover  his 
salary.  The  record  in  the  case  at  bar  discloses  no  contract  which 
we  can  construe,  except  by  reference  to  the  canons. 

It  is  also  claimed,  that  there  is  value  in  the  right  to  pursue  any 
lawful  avocation.     Of  this  we  entertain  no  doubt.     We  have  no 
doubt,  either,  of  the  absolute  right  of  every  citizen,  under  our 
constitution,  to  teach  and  preach  the  gospel  to  whomsoever  will 
listen.     But  in  an  organized  church,  with  written  or  printed  rules 
and  established  doctrines  and  mode  of  worship,  the  right  is  quali- 
fied.   The  continuance,  powers  and  emoluments  of  the  position 
depend  upon  the  will  of  the  church.     The  right  is  contingent  and 
restricted,  and  as  a  thing  of  value  is  very  much  lessened.     The 
sentence  of  a  church  judicatory,  in  a  proper  case,  deprives  of  the 
position,  and  salary  and  emoluments  are  gone.     In  this  unhappy 
controversy  is  involved  a  grave  question,  and  of  deeper  moment 
to  all  Christian  men — ^indeed  to  all  men  who  believe  that  Chris- 
tianity, pure  and  simple,  is  the  fairest  system  of  morals,  the  firmest 
prop  to  our  government^  the  chiefest  reliance  in  this  life,  and  the 
life  to  come.     Shall  we  maintain  the  boundary  between  church 
a&d  state,  and  let  each  revolve  in  its  respective  sphere,  the  one 
imdistorbed  by  the  other  ?    All  history  warns  not  to  rouse  the 
passion  or  wake  up  the  fanaticism  which  may  grapple  with  the 
state  in  a  deathly  struggle  for  supremacy. 

Our  constitution  provides  that  the  ^'  free  exercise  and  enjoyment 
of  religious  professions,  and  worship,  without  discrimination,  shall 
for  ever  be  guaranteed."  In  ecclesiastical  law,  profession  means 
the  act  of  entering  into  a  religious  order.  Religious  worship  con- 
sifits  in  the  performance  of  all  the  external  acts  and  the  observance 
of  all  ordinances  and  ceremonies,  which  are  engaged  in  with  the 
sole  and  avowed  object  of  honoring  (}od.  The  constitution  in- 
tended to  guarantee  from  all  interference  by  the  state,  not  only 
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each  man's  religious  faith,  but  bis  membership  in  the  church, 
the  rights  and  discipline  which  might  be  adopted.  The  onlj 
ception  to  uncontrolled  liberty  is,  that  acts  of  licentiouflness  t 
not  be  excused,  and  practices  inconsistent  with  the  peace 
safety  of  the  state  shall  not  be  justified.  Freedom  of  relig 
profession' and  worship  cannot  be  maintained  if  the  civil  co 
trench  upon  the  domains  of  the  chnrcb — construe  its  canons 
rules — dictate  its  discipline  and  regulate  its  trials.  The  la 
portion  of  the  Christian  world  has  always  recognised  the  t 
of  the  declaration :  "  A  church  without  discipline  must  bed 
if  not  already,  a  church  without  religion."  It  is  as  much  a  ( 
sion  to  confer  religious  liberty  without  the  right,  to  male 
enforce  rules  and  canons,  as  to  create  government  with  no  p 
to  punish  offenders.  The  constitution  guarantees  the  free  ' 
ercise  and  enjoyment,"  This  implies  not  alone  the  practice 
the  "  possession  with  satisfaction" — not  alone  the  exercise, 
the  exercise  coupled  with  enjoyment.  This  "  free  exercise 
enjoyment"  must  be  as  each  man  and  each  voluntary  associt 
of  men  may  determine.  The  civil  power  may  contribute  ti: 
protection,  but  cannot  interfere  to  destroy  or  fritter  away. 

The  civil  courts  will  interfere  with  churches,  or  religions  i 
ciations,  when  rights  of  property  or  civil  rights  are  itivo] 
But  they  will  not  revise  the  decisions  of  snch  associations  i 
ecclesiastical  matters,  merely  to  ascertain  their  jurisdiction, 
we  understand  the  position  of  the  defendant  in  error,  bis 
rights  are  not  so  endangered  as  to  require  our  interposition, 
may  not  be  improper  to  collate  some  of  the  authorities  which 
upon  this  question.  The  controlling  principle  is  declared  ir 
24th  statutes  of  Henry  VIII, :  "  Causes  spiritual  must  be  jui 
by  judges  of  the  spirituality,  and  causes  temporal  by  temj 
judges."  In  Baptist  Church  v.  Witheren,  3  Paige  296,  the  c 
cellor  said :  "  Over  the  church,  as  snch,  the  legal  tribunals  dc 
profess  to  have  any  jurisdiction  whatever,  except  to  protect 
civil  rights  of  others  and  preserve  the  public  peace.  All  t 
tions  relating  to  the  faith  and  practice  of  the  church,  am 
members,  belong  to  the  church  judicatories  to  which  they 
voluntarily  subjected  themselves.  In  Lawyer  v.  (Hpperh 
Paige  281,  it  is  said :  "  the  church,  as  to  its  doctrines,  goi 
ment  and  worship,  is  to  be  governed  by  its  peculiar  rulers." 
the  case  of  Gable  v.  Miller,  10  Paige  627,  the  learned  chanc 
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he  soandneBB  of  his  former  deoiaioQ,  bat  hie  deoree  vas 
J  the  highest  court  in  the  §tate,  by  a  vote  of  fourteen  to 
iUer  V.  Cfable,  2  Denio  492.  The  same  principle  ie  enun- 
Hobertaon  v.  BuUiont,  9  Barb.  61;  aud  Diffendorf  v. 
Church,  20  John.  12.  In  the  ewe  of  the  Qerman  Ref. 
Seibert,  S  Barr  291,  it  is  aaid :  "  The  decieiouB  of  ec- 
1  courts  are  final,  m  they  are  the  best  judges  of  what 
)  an  offence  against  the  word  of  God  and  the  discipline 
rch."  The  Court  of  Appeals  of  Kentucky,  in  Sh<mnon 
3  B.  Monroe  268,  says :  "  This  court,  having  no  ec- 
1  jurisdiction,  cannot  revise  ordinary  acts  of  church 
or  excision." 

;ent  case  Foriu  v.  Eden,  Law  Bep.  1  Scotch  &  DIv. 
568,  decided  in  1867,  the  Bev.  Mr.  Forbes  alleged 
uld  not,  conscientiously,  obey  certain  canons ;  and  that, 
quence,  he  might  be  degraded  from  his  office  of  minister, 
irived  of  temporal  adraatages.  TheLd.  Chancellor  said: 
nt  does  not  allege  any  actual  damage,  *  *  *  but  founds 

upon  a  possibility  of  damage  hereafter,"  and  that,  "  it 
e  abstract  question  involving  religious  dogmas,  and  re- 
no  civil  consequences  which  would  justify  the  interposi- 

civil  court."  Lord  Chakvorth  said :  "  There  is  no 
in  the  courts  to  take  cognisance  of  the  rules  of  a  voluu- 
Bty     *     *     •     •     •     save  only  so  far  as  it  may   be 

for  the  due  disposal  and  administration  of  property." 
ONBAT  said :  "  A  court  of  law  will  not  interfere  with  the 
.  voluntary  association,  unless  it  is  necessary  to  do  so  to 
me  civil  right."  In  Garten  v.  Pentck,  in  the  Court  of 
)f  Kentucky,  9  Am.  Law  Beg.  210,  Judge  BoBSRTSON, 
ned  the  opinion  of  the  court,  said :  "  Christianity,  though 
al  element  of  conservatism,  and  a  great  moral  power  in 

should  only  work  by  love,  and  inscribe  the  laws  of 
d  light  on  the  heart ;  and  the  civil  govemment  has  no 
iwful  power  over  the  conscience,  or  faith,  or  form  of 
sr  church  creeds,  or  discipline,  as  long  as  their  fruits 
nhinge  civil  supremacy,  demoralize  society,  nor  disturb 
)r  security."  In  reference  to  church  members  he  said : 
>ined  the  church  with  &  knowledge  of  its  defined  powers, 
e  civil  power  cannot  interfere  in  matters  of  conscience. 
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of  f&ith,  or  disoipline,  thej  must  submit  to  rebuke  or  exc 
nication,  however  unjoBt,  b;  tbeir  adopted  spiritual  rulers.' 

In  the  only  case  in  this  court  in  which  this  queetion  ha 
adverted  to,  the  court  says :  "  Whilst  we  will  decide  nothi 
fecting  the  ecclesiastical  right  of  a  church,  which  we  < 
competent  to  do,  its  civil  rights  to  property  aro  subjects  I 
examination,  to  be  determined  in  conformity  to  the  laws 
land,  and  the  principles  of  equity;"  Ferrari  v.  Vatconcel 
III.  46. 

There  are  some  authorities  in  favor  of  interference,  b 
cases  collated  declare  the  law  ae  we  think  it  ought  to  be 
have  been  referred  to  numerous  cases  in  Massachnsetts. 
constitution  of  that  state,  from  1T80  to  1833,  made  it  th< 
of  the  legislature  to  "  require  the  several  towns,  parishe 
cincts,  and  other  bodies  politic,  or  religions  societies,  to 
suitable  provision,  at  their  own  expense,  for  the  institution 
public  worship  of  God  and  for  the  support  and  maintenai 
public  protestant  teachers  of  piety,  religion,  and  morality 
cases  where  such  provisions  shall  not  be  made  volunb 
Constitution  of  Massachusetts,  part  1,  art  3.  Laws  were 
for  the  purpose  contemplated,  and  an  ecclesiastical  law  hi 
grown  up  there.  These  decisions  are  not  appheable  in  thit 
as  legislative  and  judicial  interference  in  such  matters  is  exj 
forbidden  by  the  constitution,  which  all  are  bound  t*obey. 

This  case  may  then  be  briefly  summed  up :  A  rector 
church  is  charged  with  non-conformity  to  its  doctrines— 
tional  omissions  in  the  nunisbration  of  its  ordinances ;  and 
tempt  is  made  to  organize  a  court,  composed  of  his  brother  i 
men,  for  his  trial.  He  appeals  to  the  civil  court,  and  allej 
the  chief  reason  for  interposition,  the  want  of  authority 
spiritual  court  to  try  him,  and  a  misconstruction  of  the  c 
The  sune  point  was  made  to  that  court,  and  its  power  < 
It  was  urged  with  the  same  earnestnees,  and  enforced  wi 
same  arguments  there  as  here.  That  court  overruled  the 
tions  and  decided  that  it  had  jurisdiction.  Five  intelligent  ( 
men  in  the  church,  presumed  to  be  deeply  versed  in  bihiic 
canonical  lore,  were  more  competent  than  this  court  to  deci 
peculiar  questions  raised ;  why  should  we  review  that  ai 
every  other  decision  which  involves  the  interpretation  i 
canons  ?    It  is  conceded  that  when  jurisdiction  attaches,  th< 
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ment  of  the  cliurch  conrt  is  conclusive  as  to  purely  ecclesiastical 
offences.     It   should  be  equally  conclusive  upon  doubtful  and 
technical  questions,  involving  a  criticism  of  the  canons,  even 
though  they  might  comprise  jurisdictional  facts.     It  requires 
no  more  intellect,  information  or  honesty  to  decide  what  is  an 
ecclesiastical  offence  than  to  determine  the  authority  of  the  court 
according  to  the  canons.     The  distinction  is  without  a  difference. 
Civil  cofurts  have  duties  and  responsibilities  devolved  upon 
them,  and  a  well-defined  jurisdiction  to  maintain.     The  church 
has  more  solemn  duties,  more  weighty  responsibilities,  and  an 
authority  granted  by  the  Infinite  Author  of  all  things.    We  shall 
not  enter  in  and  ^Might  up  her  temple  from  unhallowed  fire." 
The  ministers  selected  to  sit  in  judgment  on  the  acts  of  a  brother 
ought  to  be  impartial  and  competent,  prompted,  as  they  doubt- 
less are,  by  the  teachings  of  divine  revelation,  and  the  kindly 
Influences  of  Christian  charity,  which  suffereth  long  and  is  kind ; 
beareth  all  things,  believeth  all  things,  hopeth  all  things,  endureth 
all  things. 

Having  given  this  case  a  most  careful  consideration,  our  de- 
liberate judgment  is  that  the  ecclesiastical  court  ought  not  to  be 
restrained  by  the  mandate  of  this  court. 

The  decree  of  the  Superior  Court  is  reversed,  and  the  bill  dis- 
missed. 

Laweengb,  C.  J.,  and  Sheldon,  J. — ^We  concur  in  thejdecision 
of  the  case  at  bar  announced  in  the  foregoing  opinion,  and  we 
abo  concur  in  the  opinion  itself,  except  as  to  one  principle  there- 
in. We  understand  the  opinion  as  implying  that,  in  the  adminis- 
tration of  ecclesiastical  discipline,  and  where  there  is  no  other 
right  of  property  involved  than  the  lofiss  of  the  clerical  office  or 
salary  as  an  incident  to  such  discipline,  a  spiritual  court  is  the 
exchisive  judge  of  its  own  jurisdiction,  under  the  laws  or  canons 
of  the  religious  association  to  which  it  belongs,  and  its  decision 
of  that  question  is  binding  upon  secular  courts.  This  is  a  prin- 
ciple of  so  grave  a  character  that,  believing  it  to  be  erroneous, 
we  are  constrained  to  express  our  dissent  upon  the  record. 

We  concede  that  when  a  spiritual  court  has  once  been  organ- 
ized in  conformity  with  the  rules  of  the  denomination  of  which 
it  fonns  a  part,  and  when  it  has  jurisdiction  of  the  parties  and 
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the  subject-matter,  its  subsequent  action  in  the  administration  of 
spiritual  discipline  will  not  be  revised  by  the  secular  courts. 

The  simple  reason  is  that  the  association  is  purely  Toluntarj,  and 
when  a  person  joins  it,  he  consents  that  for  all  spiritual  offences, 
he  will  be  tried  by  a  tribunal  organized  in  conformity  with  the  laws 
of  the  society.  But  he  has  not  consented  that  he  will  be  tried  bv 
one  not  so  organized ;  and  when  a  clergyman  is  in  danger  of 
being  degraded  from  his  office,  and  losing  his  salary  and  means 
of  livelihood,  by  the  action  of  a  spiritual  court  unlawfully  con- 
stituted, we  are  very  clearly  of  opinion  he  may  come  to  the  secu- 
lar courts  for  protection.  It  would  be  the  duty  of  such  courts 
to  examine  the  question  of  jurisdiction,  without  regard  to  the 
decision  of  the  spiritual  court  itself;  and  if  t&ey  find  such  tribu- 
nal has  been  organized  in  defiance  of  the  laws  of  the  association, 
and  is  exercising  a  merely  usurped  and  arbitrary  power,  they 
should  furnish  such  protection  as  the  laws  of  the  land  will  give. 
We  consider  this  position  clearly  sustainable  upon  principles 
and  authority. 


The  foregoing  opinion,  so  far  as  the 
merits  of  Mr.  Cheney's  bill  are  con- 
cerned, seems  to  be  entirely  satisfactory 
and  conclusive.  It  would  scarcely  seem 
possible  that  he  could  himself  hare  ex- 
pected to  succeed,  except  upon  the 
ground  that  all  which  was  charged 
against  him,  and  the  commission  of 
which  he  virtually  concedes,  constituted 
no  offence  upon  a  fair  construction  of 
the  canons  of  his  church.  This  conclu- 
sion he  may  have  reached,  no  doubt,  by 
resort  to  first  principles,  and  thus  vir- 
tually reasoning  from  a  standpoint  out- 
side of  the  church  of  which  he  was 
acting  as  an  accredited  minister.  And 
this  is  the  fundamental  fallacy  upon 
which  all  this  class  of  men  seem  to 
argue : — If  a  thing  is,  in  itself,  reason- 
able and  just,  that  one  is  at  liberty  to  do 
it,  although  prohibited  by  the  very  letter 
of  the  law  to  which  he  has  promised 
obedience.  This  is  the  essence,  and  the 
absurdity,  of  what  has  been  called  "  the 
higher  law.**  It  is  virtually  setting  up 
one's  own  will  and  judgment,  under  the 


sobriquet  of  conscience,  against  the 
plain  letter  of  the  written  law.  That 
this  was  really  Mr.  Cheney's  case  there 
would  seem  to  be  no  other  proof  needed, 
than  a  brief  recurrence  to  the  frivolous 
character  of  the  other  alleged  irregu- 
larities in  the  organization  and  procedure 
of  the  ecclesiastical  court,  which  must 
have  been  introduced  as  a  mere  setting 
for  this  real  gravamen  of  his  case.  Ut. 
He  complains  that  the  commission  of  the 
Bishop  to  the  Presenters  was  irregular 
and  therefore  void,  and  chiefly  because 
it  recited  a  ground  of  ^e  bishop's  in- 
formation in  regard  to  the  ofience  0/ 
Mr.  Cheney,  not  named  in  the  canons. 
There  was  no  necessity  of  any  commis- 
sion ;  none  was  required  by  the  canons. 
All  that  was  required  was,  that  pre- 
senters should  be  in  some  way  designated 
by  the  bishop,  to  examine  the  repnt^ 
offence,  and,  if  well  founded,  present  it 
for  trial.  The  offender  was  in  no  way 
implicated  or  entitled  to  be  consnlted 
until  after  presentment.  This  objection, 
therefore,  was  analogous  to  a  motion  in 
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a  criminal  court  to  quash  an  indictment  trate  the  doable  mail  of  old  centuries 
apon  the  groand  of  some  defect  or  in-  Ritualism  in  this  country  and  e very- 
formality  in  the  ycnire  for  the  grand  where.  We  say  this  with  all  respect 
jury.  And  the  other  alleged  irregu-  and  veneration  for  the  Church  of  Eng- 
larities  are  scarcely  more  deserving  of  land  and  the  American  branch  of  it,  to 
serious  consideration.  No  fair-minded  which  no  man  renders  a  more  willing  or 
maa  can  possibly  believe  the  omission  ardent  devotion  than  ourselves, 
of  time  and  place  in  the  charge  of  snch  But  will  this  change  the  law  and  jus-  • 
an  offence  in  an  ecclesiastical  court  tify  the  civil  courts  in  usurping  the  juris- 
could  be  held  fatal  to  the  presentment,  diction  of  the  ecclesiastical  tribunals 
If  required  in  a  formal  indictment  in.  throughout  the  land  %  If  so,  the  church 
ofilnces  consisting  of  mere  omissions,  it  in  America  is  subjected  to  an  arbitrary 
is  the  merest  form,  affording  no  security,  and  irresponsible  oppression  and  tyranny 
or  information,  to  the  accused  whatever,  at  the  hands  of  the  state,  which  exists 
since  the  offence  may  always  be  proved  nowhere  in  Europe,  either  among  Pro- 
to  Lave  been  committed  on  any  other  testants  or  Romanists.  For  in  all  those 
day,  within  the  Statute  of  Limitations,  countries  ecclesiastical  causes  are  tried, 
and  at  any  other  place  within  the  body  in  the  main,  by  ecclesiastical  judges, 
of  the  county.  And  the  other  objections  and  the  decisions  respected  by  the  secu- 
seem  mostly  of  the  same  futile  and  fri-  lar  courts.  There  indeed  is  in  England 
Toloas  character.  It  seems  scarcely  a  prerogative  supervision  over  all  the 
credible  that  Mr.  Cheney,  or  any  one  judicial  tribunals  in  the  kingdom  exer- 
elie,  could  seriously  pretend  to  believe  cised  by  the  Court  of  Queen's  Bench. 
io  the  same  right  of  challenge  of  his  But  this  supervision  only  extends  to 
triers,  in  an  ecclesiastical  court,  which  actions  through  such  writs  as  Frohibi- 
he  would  have  in  a  secular  court  of  tion,  or  Procedendo,  and  Mandamus  in  a 
criminal  jurisdiction.  We  think  this  is  some  instances  ;  none  of  which  assume  • 
:he  first  case  where  any  such  extensive  to  control  the  action  of  any  inferior 
application  of  the  principles  of  Magna  court,  temporal  or  spiritual,  within  their 
Charta,  or  the  Petition,  or  Bill  of  Rights,  appropriate  jurisdiction,  but  only  to 
hai  ever  been  claimed.  The  claim  that  keep  them  within  such  jurisdiction,  and  ; 
notice  of  the  trial  was  insuflScient  and  secure  the  proper  action  in  the  proper 
that  the  whole  proceeding  should  be  de-  time.  And  that  was  really  the  remedy 
dared  void  on  that  account,  after  the  which  Mr.  Cheney's  case  seemed  to  re- 
accosed  had  appeared  and  submitted  his  quire,  provided  there  was  no  case  against 
exceptions  to  the  court,  is  very  properly  him.  But  no  English  Court  of  Chan- 
declared  by  the  court  **  too  frivolous  to  eery  would  ever  presume  to  issue  an 
be  considered."  This  disposes  of  all  injunction  against  the  members  of  an 
groatids  upon  which  the  injunction  is  ecclesiastical  court,  any  more  than  they 
(Attempted  to  be  maintained,  except  that  would  presume  to  direct  Parliament  or 
the  facts  charged  constituted  no  offence,  the  Crown  in  the  performance  of  their 
This,  we  have  no  doubt,  both  Mr.  Che-  duty.  But,  very  naturally,  Mr.  Cheney 
ney  and  his  friends  and  supporters,  sin-  supposed  he  ought  to  have  some  mode 
cerely  and  religiously  believed ;  and  if  of  trying  the  validity  of  the  proceedings 
^e  bUl  had  been  based  upon  this  sole  against  him,  before  some  civil  tribunal, 
ground,  it  could  not  have  failed  to  excite  and  not  be  left  entirely  at  the  mercy  of 
deep  sympathy  on  his  behalf  in  all  an  ecclesiastical  court,  which  is  pro- 
liberal  and  earnest  minds ;  a  sentiment  verbially  influenced  more  by  prejudice 
vhich  sooner  or  later  cannot  but  pene-  and  passion  than  any  other  species  of 
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jadidal  tribanal.  This  is  not,  of  coarse, 
attribatable  to  anj  want  of  good  prin- 
ciple or  wisdom  in  the  jadges,  so  much 
as  to  the  controversial  and  partisan 
nature  of  the  causes,  and  the  want  of 
judicial  training  and  experience  among 
the  members  of  such  courts — manj  of 
whom  never  act  as  judges  in  any  court 
more  than  onoe  in  their  liYes.  And  we 
are  free  to  say  that  we  believe  Mr. 
Cheney  is  right  in  his  contention  that 
he  has  rights  of  property  involved  in 
this  controversy,  which  cannot  finally 
be  disposed  of  by  the  decree  of  the  eocle> 
siastical  court  without  some  power  of 
revision  by  the  secular  tribunals.  But 
it  seems  to  us  that  he  resorted  to  an 
altogether  inadequate  and  unsuitable 
remedy.  The  writ  of  injunction  out  of 
chancery  is  never  applied  to  the  control 
of  the  action  or  jurisdiction  of  other 
courts,  but  only  to  the  action  of  the 
parties  in  a  controversy.  And  there  is 
no  occasion  and  no  propriety  in  a  resort 
to  this  remedy  except  to  save  some  irre- 
parable mischief.  But  in  Mr.  Cheney's 
case,  if  his  contention  is  well  founded, 
that  he  has  committed  no  offence  against 
the  laws  of  the  church,  he  is  in  no  peril ; 
and  if  he  is  guilty,  the  sooner  he  is  con- 
victed the  better.  His  conviction  by  the 
ecclesiastical  court  of  what  is  no  offence, 
even  if  it  be  declared  an  offence  by  that 
court,  will  not  make  it  so,  provided  the 
facts  charged  do  not  constitute  an  offence, 
or  if  the  court  have  no  jurisdiction, 
either  of  the  offence  or  the  party,  or  if 
the  proceedings  are  not  in  conformity 
with  the  requirements  of  the  ecclesias- 
tical law.  But  these  questions  cannot 
be  determined  by  any  secular  court,  in 
advance  of  the  decision  of  the  ecclesias- 
tical court.  For  it  cannot  be  known 
how  they  will  proceed  and  what  they 
will  decide,  until  the  procedure  is  accom- 
plished and  the  decision  made.  The 
fact  that  the  ecclesiastical  court  is  pro- 
ceeding irregularly  at  a  particulnr  time 
is  no  ground  of  certain  inference  tliAt  it 


will  continue  in  the  same  eoorse  to  the 
end,  and  then  enter  a  wrongful  judg- 
ment. But  if  all  this  does  occur  no 
irreparable  mischief  is  inflicted.  The 
ecclesiastical  court  possesses  none  of  the 
prerogatives  of  a  civil  court.  No  verity 
attaches  to  its  decrees  or  records  as  evi- 
dence. They  must  all  be  proved  hj 
testimony  ore  tenus  in  a  civil  co«ut,  and 
are  liable  to  contradiction  and  expltat- 
don  the  same  as  the  award  of  a  com- 
mittee of  a  voluntary  society,  or  of 
arbitrators  chosen  by  the  puties.  We 
are  all  liable  to  misconception  and  mb- 
apprehension  in  regard  to  the  fimctious 
of  ecclesiastical  tribunals  in  this  coun- 
try, from  the  fact  that  they  are  called 
*'  courts,"  and  the  supposed  analogj 
existing  between  such  courts  and  the 
English  ecclesiastical  conrts.  But,  in 
fact,  an  ecclesiastical  court  in  this  coun- 
try has  no  status,  as  a  court,  except 
what  is  conferred  by  the  consent  of  the 
members  of  the  church  or  association, 
and  as  to  them  alone.  It  is  the  same  as 
any  other  voluntary  society  or  organ iu- 
tion  whatever,  of  which  the  civil  courts 
will  assume  no  control,  and  of  whose 
decrees  they  will  take  no  cognisance, 
except  as  they  are  relied  upon  by  the 
parties  to  civil  oontroversies,  in  eiub- 
lishing  their  rights  in  the  secular  courts. 

It  need  scarcely  be  said  that  no  coart 
of  equity  would  ever  listen  to  an  appli- 
cation to  enjoin  the  proceedings  of  arbi- 
trators, or  of  a  committee  of  a  volantarr 
society,  on  the  ground  that  they  were 
proceeding  irregularly  and  without  au- 
thority, or  with  unfairness  and  partiality. 
It  will  be  time  enough  to  raise  these 
questions  after  the  final  action  of  such 
bodies  is  reached,  in  attempting  to  en- 
force their  awards. 

This  seems  to  have  been  all  that  wa§ 
legitimately  involved  in  Mr.  Cheney's 
bill,  and  the  Supreme  Court  might  have 
decided  the  case  upon  this  narrow  view, 
that  the  proceeding  was  prematnre,  and 
afforded  no  ground  for  an  injunction  ont 
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of  chftncery.    BnK  the  great  interest  felt  relation  of  rector  of  the  ehnroh.    And 

in  the  contioTeny,  and  the  extended  in  that  Tiew,  before  the  parties,  relying 

Mrguraents   of    oonnsel    in    the    case,  npon  the  decree  of  the    ecclesiastical 

[jatar&Ily  led  to  the  attempt,  on  the  part  conrt,  can  derive  anj  benefit  from  it,  by 

of  the  coart,  to  establish  some  general  waj  of  defence,  it  must  appear  that  the 

rules  of  law,  wineh  might  control  fotare  court  was  organized  in  conformity  with 

cises,  and  this  case  in  particular.    In  the  laws  of  the  chnrch ;   ^at  it  had, 

this  attempt,  if  we  comprehend  the  views  according  to  the  laws  of  that  body,  juris- 

of  the  majority  of  the  court,  it  does  not  diction  both  of  the  subject-matter  of  the 

seem  to  us  they  have  been  equally  for-  offence  and  of  the  person  of  the  accused, 

tuntte  as  in  the  other  portions  of  the  and  that  the  procedure  and  final  decree 

opinion ;  and  we  are  confirmed  in  this  were  also  inhstontially  in  conformity  to 

riev  from  hearing  the  general  complaint  those  laws. 

of  the  diflicnlties  of  others  in  regard  to  2.  We  must  therefore  conclude  that 
the  same  sabjeot,  and  especially  of  the  the  question  of  the  jurisdiction  of  the 
di!<senting  members  of  the  court.    The  ecclesiastical  court,  both  of  the  subject- 
jadges  were  all  agreed  that  the  bill  for  matter  of  the  controversy  and  of  the 
an  injanction  could  not  be  maintained  ;  person  of  the  party,  is  always  open  ; 
and  to  this  extent  the  opinion  is  lucid  and  that  the  decision  of  that  court  in 
and  able  and  entirely  satisfactory.    But  regard  to  either  of  these  questions  is  not 
beyond  this  it  can  scarcely  be  regarded  conclusive.    This  question  is  so  clearly 
ai  putting  forth  views  likely  to  be  de-  settled,  both  upon  principle  and  antho- 
krred  to  as  authority  even  in  that  state,  rity,  that  H  scareely  seems  requisite  to 
and  certainly  not  elsewhere.     And  it  examine  it  much  in  detail.    There  can 
sc-ems  to  us  that  in  two  or  three  import-  be  no  question,  we  apprehend,  that  an 
ant  particulars  it  puts  forth  views  which  ecclesiastical  court  must  be  considered 
can  scarcely  be  maintained  anywhere.  one  of  special  and  limited  jurisdiction. 
1.  That  Mr.  Cheney  has  no  pecuniary  Few  courts  are  more  so.    But  it  is  too 
inierest  at  stake  in  the  matter ;  nothing  ^^^^  settled  to  admit  of  debate  or  to  re- 
»hich  may  fairly  be  regarded  as  pro-  q^ire  the    citation    of  authority,   that 
peny  which  the  civil  courts  will  protect.  notMng  will  be  presumed  in  favor  of  the 
It  seems  to  us,  that  in  every  view  Mr.  jurisdiction  of  any  c6urt  of  the  class 
Cheney  has  a  very  important  and  valu-  jnst  named.    If  such  a  court  be  a  do-    ' 
able  interest  at  issue  in  this  very  contro-  mestic  one,  whose  judgments  can  only 
Tersj,  and  one  that  the  civil  courts  will  appear  by  its  record,  the  jurisdiction  of 
protect,  in  all  proper  modes,  but  cer-  the  court,  both  in  regard  to  the  subject- 
uinly  not  by  way  of  Injunction  out  of  matter  and  the  parties,  must  appear  upon 
chancery.    If  Mr.  Cheney  is  suspended  the  record.    And  unless  it  do  so  appear 
from  exercising    the  functions  of   his  *«  judgment  cannot  be  upheld, 
ministry  and  he  chooses  to  institute  civil  But  we  suppose  it  roust  further  be  con- 
proceedings   tot   the    recovery  of  his  ceded  in  regard  to  ecclesiastical  courts, 
iaiary  or   any   other   valuable    right  in  this  country,  that  they  must,  as  to  the 
affected  by  such  decree  of  suspension,  civil  tribunals  of  the  state  or  nation, 
and  that  decree  is  interposed  by  way  of  stand  upon  the  same  basis  as  foreign 
defence,  the    civil    court  will,  as  we  courts.    No  verity  attaches  to  the  records 
ondcretand  the  law,  examine  the  entire  of  any  such  court.    There  is  no  mode 
proceeding,  from  beginning  to  end,  the  in  which  such  record  can  be  made  evi- 
»me  as  if  an  award  of  arbitrators  were  deuce  unless  by  special  statute.     Such 
relied  ipon,  as  having  terminated  his  courts  are  not  courts  of  record  so  as 
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to  enible  them  to  BQlheDticate  their 
jadgments  or  decreca  bf  waf  of  record. 
The  whole  proceedings  of  the  court 
ore  nialtere  restiog  in  paU,  ao  that 
BTerjihing  necejaarf  to  give  Talidil^  lo 
the  judgment  muit  be  ahoirn  by  oral 
proof.  And  being  a  court  of  special 
and  limited  jnriadiction  and  foreign  to 
the  recognised  judicial  tribunals  of  the 
country,  it  must  be  shown  that  the  court 
was  properly  coDstituied  under  the 
canous.  We  do  not  mean  by  this  that 
CTcry  minute  and  technical  formality 
must  be  strictly  and  literally  compiled 
with  in  the  conslitutiag  of  the  court,  but 
only  in  aubataece.  For  instance,  if  the 
canon  required  three  presenters,  two 
will  not  be  able  10  act.  And  so  of  the 
selcctioQ  of  the  assesson,  one  or  two  or 
four  conld  not  act  wlien  three  or  Sts  are 
required.  It  must  also  be  affirmatively 
shown  that  the  court  had  jurisdiction, 
both  of  the  subject-matter  and  of  the 
parlies,  which  is  but  an  esteasion  of  the 
requirement  that  the  court  be  properly 
constituted  under  the  canons,  It  must 
also  appear  that  the  trial  wai  bonS _fidti 
exempt  from  fraud  or  partiality ;  and 
Bubslantially  in  conformity  wiih  the 
canons. 

Thia  ia  now  entirely  well  settled  by 
the  English  declilona  u  to  foreign  judg- 
ments, and  must  clearly  apply  to  eccle- 
siaalicBl  courts  in  this  country.  In 
Bank  of  Anriralia  V.  A'loi,  16  Q.  B. 
TI7,  it  is  decided,  oo  full  constderalion, 
that  a  foreign  or  colonial  judgment  is 
itppeachable,  by  ahowing  want  of  jnria- 
diction, or  that  the  party  was  not  served 
with  pioccKS,  or  that  the  same  was  un- 
fairly or  fraudulently  obtained.  And 
substantially  the  same  is  held  in  Ricardo 
T.  Carcias,  12  CI.  &  Fin.  3G8.  Other 
casea  might  be  cited,  but  ihey  will  be 
found  digested  in  S  Slory  Eq.  Ju.  |{  15, 
76,  el  Bcq.;  Story  Confl.  Laws,  {{ 
GI9a-6tSk.  But  such  judgments  are 
conclusive  upon  the  merits,  when  not 
impeached  for  any  of  the  reaaoni  alluded 


to,  aa  much  so  as  a  domestic  jo 
And  we  apprehend  the  same  n 
apply  10  the  judgments  of  eccle 
courts  in  this  country.  After  i 
that  they  are  properly  constital 
have  full  jurisdiction,  and  proce 
lady  and  fairly  in  the  trial,  i 
certainly  not  be  competent  for 
court  to  declare  that  the  eride 
inaufficient  or  the  finding  emmeoi 
construction  of  the  canons  miscoi 
But  if  important  and  competent  < 
on  the  part  of  ihe  accused  were  i 
or  poasibly  if  an  absurd  constmi 
the  canons  adapted,  or  any  oihe 
■nd  partial  course  parsned  u 
about  the  conviction,  it  could 
upheld.  We  anppose,  loo,  tha: 
ecclesiastical  court  ahotdd  atif 
pursue  Ihe  rules  of  the  common 
of  the  canon  law,  either  in  re; 
the  admission  of  evidence  or  ll 
Blraction  of  the  canons  or  the  df 
of  the  oflence  charged,  and  i 
attempt  ahonid  miaconceive  ll 
which  they  attempted  to  purst 
thna  be  led  to  a  different  resu 
what  Ihey  would  otherwise  have  r 
Ihis  would  render  any  jodgraei 
might  give,  under  anch  miaappreli 
of  no  force  or  validity.  That  is 
nettled  rale,  as  lo  Ihe  award  of  i 
and  arbicraiors,  and  we  tee  no 
why  it  does  not  apply,  with  eqna 
to  the  decrees  of  these  volnnta 
friendly  societies,  when  they  atic 
create  courts  for  the  settlement 
putes  or  the  enforcement  of  i'u 
among  their  members.  But  w 
□BlDrelly  suppose  that  the  sectJai 
will  be  backward  in  disregardi 
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itical   c 


matters  of  ecclesiastical  cogn 
mainly  upon  the  grouDd  of  misi 
tion  of  the  law. 

We  cannot  forbear  to  say,  in  i 

allows  Mr.  Cheney  a  wide  ran 
impeaching  the  decree  of  the  ec< 
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t,   in   hi)   cue,   if  it  ahonld  and  this  cue  fully  laalaiai  tbe  tIsw*  «« 

readercd  •gsiosl  him,  u  he  hare  pretemed  in  thii  now.     Tha  cod- 

jprchead,  posailil;  notwilhoat  claiiTe  tSect  of  charch  aathorilj  iritbitt 

lut  if  he  hu  come  to  feel  ao  ita  iphere  ii  tullj  recogniicd  in  Salltr  t. 

ct  for  Ihe  ritual  of  his  church,  DutcJi  Bt/ormtd  Church,  43  Penna.  St. 

■e  Beema  to  indicate,  he  nill  503.     In    German    Be/omud    CiartA  r. 

eu  depriTitioD  in  leaving  it,  Stiberl,  »  Id.  SB3,  th«  court  held,  thai 

iting  to  do  hia  work  ontaide,  Ihe  decision!  of  ecclcaiaatieal    court*. 

Id  leem  to  be  the  only  lafe  like  ihoae  of  ever;  other  judicial  tri- 

r  place  for  one  entertaining  banal,  are  final,  ai  the;  &re  the  best 
jndgea  of  what  conscitutea  an  olTcnce 

eciiaTcry  learnedlfditMiated  against  the  nord  of  Guil  and  theditui- 

anthoriiiea  rerj   extenaively  plina  of   the    cliurch.      Until    a  Hnnl 

Hand,   J.,    in  Bobertiaii  v.  adjudication  ia  had  in   the  church  juili' 

Barb.  64,  in  an  opinion  ex-  catories  Ihe  relator  ia  wiitiunt  remedy 

rer    more   than  fifty  pagea.  hy  mandamua.  Jd.     In  Smith  v.  Nttam, 

pie  of  the  decision  iieipmaed  18  Vt.   SU,  Chief  JuE>iice  Wiixuxs 

1-note  thna  ;  The  ciyil  coorla  j[aTe  a  very  able  iind  learned  opinion  in 

ion  tbe  merita,  orerhnnl  the  favor  of  the  Tiew,  that  Ihc  decisions  of 

if  ecclesiuiieal  jndieatoriea,  ohorcb  judicatories  in  that  state  are  not 

properly  within  Iheir  pro-  lo  be  regarded  as  of   any  psrlicnlar 

e  alao  ^apfr'it  CAurcAr.IFilA-  weight,  in   determining  the  pecuniary 

ige  386  ;  Gable  r.  Miller,  10  rights  of  parlies  in  ihe  secular  eonrta, 

.  c,  3  Denio  499.  any  farther  than  their  wisdom  and  jns- 

rema  Coart  of  Kew  York,  in  tiee  commend  them   lo   aeceptance  bj 

s  T.  Stttte,  3  Barb.  Snp.  Ct.  Ihoae  tribunals.     Wc  greatly  fear,  that 

on  the  authority  maintj  of  tried  by  this  lest,   few  of  them  would 

■ker,  3  Burrows  1363,  put  oul  meat  with  much  favor.     For,  so  far  as 

er  and  put  another  into  the  we  remember,  in  tliis  country,  the  most 

of  the  church  and  parsonage,  imponanc  eeelesissiicHl  trials,  like  IriaU 

church  anlhority  had  so  dc  for  impeachment  of  civil  oSicers,  have 

I  thai  case  baa  been  qnealioned  been  characlerized  by  great  want  of  im- 

is  of  Bobertton  T.  BulUoni,  partial   joatiee  and    fair  dealing,   and 

ig  The  Peopie  t.  Slei-ms,  S  deeply  imbued  with  a  spirit  of  bitterness 

Eiiitrtion  T.  BuUione  was  •  and  malevolence.     It   is  natural   they 

in  equity,   and  both  courts  should  be  so,  since  they  are  eommonly 

he  lemporaliiea  of  the  church  stimulated  by  one  party  in  the  church 

w  applied  to  the  lopport  of  a  against  another,  and  have  more  reference 

lio  had  been  anapended  from  to  anccess  than  either  mercy  or  justice. 

le    of   his    ministry  by  the  We  have  discussed  these  questions  some- 

lorities.  what    io   detail,   ante,   vol.   E>,   N.   S. 

eel  is  very  learnedly  discussed  330-333.                                  I.  F.  R. 
T.   Avery,  3   Bush    333-398, 

lion  of  tha  mqjoKly  of  Ihe  onl/  conclnsiTe  when  jurisdiction  at- 

I  to  mandate  a  rale  probably  tachea,  bat  equally  so  as  to  the  existence 

ofor«  laid  down,  that  the  de-  and  exteot  of  jurisdiction.    It  ia  indeed 

ecclBsiaatical  judicaiories  or  declared,  that  the  distinction   between 

laiming  to  be  *ach,  are  not  Ibe  OMumption  of  jurisdiction  and  the 
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conduiiTeiMiB  «f  mctiOD  nhm  jnriadic-  properly  speaking,  Tor  chat  impli 

tion  hu  obtained,  it  •  diatinction  with-  «xiit«nc«  of  a  pover  conferred  I 

out  a  difference.  We  betiere  it  bat  been  tuite  and  reeled  in  Ainclionariee 

generally  mppoied,  that  ntien  the  act  of  lioned  for  that  parpow  bj  the  >ta 

any  aulhority  whatever  is  pleaded  before  that  which  for  coDTenieoce  tnay 

■  civil  court,  as  thebMisofaciril  right,  termed,  eDtirelydependentnpon  tl 

ihe  cean  nay  inqoire  and  delermine  as  tract,  and  which  never  precludes  t) 

to  the  jvritdietim  of  that  anthority,  the  est  investigation  by  the  civil  coar 

Bciion  of  which  is  Ans  brought  nnder  proper  case,  arising  opon  the  act 

review.  ench  volnntsry  tribnnale,  and  tl 

I.  l.IfthecoDclQaioD  announced  in  the  mininration  of  stich  relief  aa  np 

principal  case  be  correct,  it  is  difflcnli  to  ficts  appears  appropriate  and  neci 

see  why  it  wontd  not  conirol  in  questions  These    are  tbe   views   ezpre« 

ofchurchpropertj,  forthonghsuehqnea-  Long  v.    3S«   Bitfiop   ef   CaptU 

tiona  might  arise  between  thoee  not  par-  Moore   Priv.  C.  C.  (N.  B.)  41 1,  < 

ties  to  the  immediate  ads  of  discipline,  whioh  it  is  held  that  the  deciaii 

yet  acquiescence  in  or  disobedience  tn  sach  trtbnnals   will   only   be   tri 

inch  (rets,  may  readily  enough  furnish  when   they  have  acted  mAin  thi 

the  very  gronnd  of  controversy.  of  their  authority,  and  have  pre 

Bat  it  is  no  longer  an  open  qneation  in  a  mamieT  consonant  with  the 

thatciviltribuDttlfl will  interfere*' when  pies  of  jtwiice,  Including   "thai 

rights  of  property  or  civil  righu  are  in-  impartiality,  neeeMory  to  be  obser 

Tolved."  And  civil  Iribnnala,  m  i*  well  all  tribunals,  however  little  fette 

remarked  by  Hr.  Innea  in  his  valuable  forma." 

treatise  on  tbe  "  Law  of  Creeds  in  Scot-  And  to  the  same  purport  ia  Ihe 

land"  (p.  3Sa),  "have  no  means  of  do-  rateopinionof  Ld.  Rokillt  InBt 

ingjustico,  except  bj  investigating  into  JVofa/v.fflaitomie,  L.  B.  3Eq.  1  ( 

the  differences  of  doctrine,  dlKiptine,  or  his  lordship  deciding  that  the  aclk 

practice — which  to  the  litigants  may  be  colonial  bishop  when  in  excess 

religions  differencea,  but  to  the  judge  anthority,   or  not  consonant  wi 

are  mere  matters  of  fact  bearing  upon  tt  principles  of  jostice,  must  be  heli 

question  of  civil  right."  So  in  McMillan  v.  T^  Frtt  CAa 

Bat  upon  what  principle  can  the  nn-  Scmland,  32  Court  Seaaioni  (N.  S. 

broken  line  of  authority  to  this  effect,  be  the  court  lay :   "  But  whatsoeve 

sustained,  if  there  be  no  difference  be-  tract  they  may  form,  certainly  n( 

Iween  the  finality  of  •  flnding  on  jnria-  than  any  other  contracting  partiei 

dictional  facts  and  upon  the  tnerils  T  ther  an  association  or  individual 

3.  Non -established  churches  are  mere-  ihey  be  able  to  exclude   the  or 

lyvoluntary  associstioBsfoQudedoncon-  civil  jurisdiction  of  this  court  to 

tract.    Theiroon>tilationB,canouB,rules  between   the  members:     1st.  VI 

and  regulations  sre  the  stipulations  he-  mch  contract  does  really  exist  o 

[ween  the   parties.     Tribunals  miy  be  Sd.  What  is  tlte  true  measure  and 

established  by  agreement,   for  the  en-  iug  of  that  oonlracti     And  3d. 

forcement  of  discipline,   but  they   are  is  the  constmction  and  interpretw 

limited  by  the  terms  of  such  agreement  be  put  on  any  ona  or  aior*  of  its 

and  must  proceed  as  therein  specified,  cnlar  clause*  and  prorlsiooa  about 

and  aubatantielly  in  accordance  with  the  the  members  of  At  body  are  a) 

law  of  [be  land  and  the  principles  of  ance  !"     And  it  is  held  that  as  to 

justice.     They  have  no  "jurisdiction,"  ever  is  bey««d  the  stipulated  acti 
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Kt,  the  roun  will  andoabledtj  OT^aniMtions,  to  Ihe  arbitrary  will  c 

iu  JBTHdiclkm.     And  In  the  tboM  who  mtty  conililnu  tlMir  jadim 

id^ent  ID  iba  lame  cue  (33  tohea,  wiihout  regard  M  Mij  of  (b«  n 

(N.  6.)   ISM),  it  ii  dadared  galationi  or  eonitilntioDal  reMraJnia  h 

oaun    will    interfere    where  which  It  wai  InieDded  nch  rights  thoal 

■re  proceeding  in  Tiolatioti  of  be  protected :   Watim  r.  Antri/,  a  Bui 

eoMtitmiona  and  <'Aeir>en-  838.     Id  Smith  t.  ffeiten,  18  Vt.ail, 

I  proBouaced  bj  thoae  wbo  are  ii   said  Ibat   "  the  proceedingi  of  an 

toriu  to  tliat  effMl."   See  alio  Belf-conalitnted   ecclHiutical   iribDnn 

.  Baryeri,  4  Moore'i  P.  C.  C.  not  recognised  ai  a  part  of  our  jorispn 

iO ;  litre  Lord BiJapof  Natal,  dence,  maj  be  examined,  diircgardet 

;  Dambar  t.  Skamer,  II  Conrt  and  declared  Toid,  whenever  the  lubjei 

8.)  MS.  cornea  before  oor  conria  of  law,  wheihi 

■astt,  nnt  ariaiog  in  the  "  Ei-  directlj  or  collateral  Ij." 

Church,"  win  be  found  appli-  The  Sapreme  Court  of  I'eunaTlTanl 

lio*e  in  thii  eouatry.    Indeed,  in  ComnantBtaltKi.  Ctioi,  4  Whart.  601 

rat  Anchierarder  case,  which  iu  rcTiewing  the  proceediop  of  ibePrei 

the  pTOceedinga  of  a  Bootliah  bjterian  Genera]  Aisembly  t\ya  :  "  W 

Y  and  other  goreming  bodiea  have,  as  already  remarlied,  no  aatfiorit 

esbftfirian  ChnrcJt.  the  hnad  to  adjudge  iii  judgtoents  on  their  merili 

ia  (taUd  h;  Lord  BBOoeHm,  We   are  to  delermine   onl]'  what  wi 

en  any  proceeding  of  a  cbnrcb  done ;  the  reason*  of  thoae  who  did  i' 

werer  Mrialg  ecclesiaalical  in  are  ioimateria].     If  the  acta  romplune 

ttara,  aRccta  adeil  Tight,  that  of  were  within  tbe/irixJicfionof  the  Ai 

g  iu  itt  inhiiU  extent,  falls  under  sembly,  their  decision   matt   1>e  Una 

tance  of  the  courts  of  lawi"  though  they  decided  wrong."  Andi^it 

Aiu-h.  T.  Kinnoall,  €  Clark  &  "  Had  (he  eicloiled  synoda  been  cnt  ol 

Frri/iuiaii  v.  KinnavU,  9  Id.  891.  by  a  judicial  leutence,  wilAout  htaring  t. 

me  effect  RubsUntiallj  is  Forba  wUce,  the  act  would  have  been  cantrar 

L.  R.  I    Sc.  A  D.  App.  S6S,  to  the  cardinal  principles  of  nalnral  jui 

.  however,  neither  Hdual  da-  tice,  and  conaequenilj  void."    And  tb 

the  inpending  danger  of  any,  laoie  conrt  in  Gretn  v.  Afrieaa  Mill 

■ed :    see  a.  c.  4  Ci.  Sens.  (3d  Epii.    Churd,,   1  S.  &  R.  354,  restore 

ST.  tbe  relator  to  his  "standing"  aa  a  men 

'  conclusions  bare  been  reached  ber,  ovemiliDg  the  action  of  tbe  societ 

nntr*.    It  has  been  naiforailf  in  that  regard. 

the  judgments  of  eodeeisalical  So  is  RaniU  y,  Wineninller,  4  Haj 

iona  are  only  binding  when  ar-  ft  McHen.  4g>,  the  relator  was  reatore 

1  accordance vrith the ralea  and  to  his  "place  and  function"  aa  a  minii 

ia  of  the  particular  chnrch,  and  ler  of  the  Oennan  Rerormed  Chnrct 

1  regnlirly,  &Mi,^i^,  and  with  upon  able  argument   (Pintney  for  lb 

ity.     To  hdd  Dtherwiae  would  writ;  Harper  amiri')  against  the  intei 

!ld   lo  tribunals  uncreated   by  ference  of  the  court.    Bee  also  firoiriu  ^ 

inprcmacy  over  those  to  whom  Etoter,  I  H.  jb  J.  551 ;  T/unpioii  r.  Bti 

liitration  of  law  ia  committed.  Cong.  Soc,  T  Pick.  160;  Boston  La' 

be,  in  the  language  of  the  Su-  Rep.  Dec.  I85i,  427,  and  casea  cilet 

lurt  of  Kentucky,  to  subject  all  Shannon  v.  /Voir,  3  B.  Monroe  257,  fn 

,1  and  property  rights  eontidcd  qaently  cited  la  sustain  the  oppoaiia  pt 

icated  lo  the  tiae  of  religions  aitiou,  is  not  adverse,  as  the  ca»e  arm 
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in  a  Baptiit  chnrch,  which  h«d  no  cod-  riu:ler  of  ecclesiutical   dctermini 

sCilntion  and  acknowledged  no  ecclesi-  And  throoghont  tbe  Britiih  £mpi 

ucical  aathoritf,  the  voice  of  the  majo-  coirectnesi   of  the    language   of 

rit;  of  the  congregation  being  of  necea-  CxiirBELL  in  the  lecond  Anchlei 

■iCylhe  voice  of  the  church.  So  Seibert't  case,  iinniTergailj  conceded,  that' 

Catt,  3  Barr  S9I,  tamed  npon  the  fact  Ihe  lime  of  St.  Thomai  A'Becki 

ihat  the  auitor  had  not  eiereiaed  tlie  now,  there  hu  been  no  each  preti 

light  of  appeal,  the  court  holding  that  it  in  any  part  of  thii  iuland  as  that 

was  time  enough  to  invoke  their  aid,  liaalica,  in  the  exerciie  of  afiWiw 

when  he  had  exheosied  the  remediea  le-  '"'m  inherent  in  them,  are  of  thei 

cored  to  him  by  the  law  of  the  church,  antbority,  eonduiiBtli/  to  deSne  ai 

Thii  lubjeet  received  an  examination  clare  their  own  power  and  jnriBdi 

by  that  distinguished  commentator  Jndge  and  that  do  civil  tribunal  can  e 

BsDriBLD,  in  a  note  to  Gartin  v.  Pen-  question  the  validity  of  the  acU  o 

nick,  9  Am.  Law  Reg.  SIO ;   and  he,  ceedings  of  any  eccleiiaetical  com 
thongh  djisentiDg  from  the  conclusion        II-  Interference  has  been  in  son 

of  the  conrt  below  in  the  principal  case,  stances  placed  upon  groands  of  | 

nevertheless  arriTcs  at  practically  the  policy  :  Aiz  t.  fiorifr,  3  Barrowi 

same  result  as  that  above  sMted.     He  Rankle  r.  Winamiller,  i  Hir.  & 

Bays  that  "  it  is  like  the  case  of  a  refer-  42S  ;  and  it  might  under  certein  ei 

euce  or  arbitration.      The  submission,  stancee  be  jualiSed  upon  the  same 

whether  immediate  or  remote,  whether  by  ciplea  as  those  invoked  fortheprov 

a  contract  for  the  express  purpose  or  by  a  of  the  right  of  membership  in  other 

contract  ef  membership,  is  ell  the  same,  ciations ;  8  Am.  Law  Reg.  (N.  B.) 

bat  in  some  way  it  must  be  proved."  but  the  question  in  the  principal 

And  again,  the  action  of  chnrches  must  was  considered  to  be,  does  the  dej 

be   treated,    when   "  aceording   to   their  tion  of  a  clergyinan  involve  civil  o 

oisn  coastituliom  and  canoni,  M  binding  P<rty  rights  of  bis   own,  which  k 

[he  members,  so  long  as  the  proceedings  protect  by  resort  to  the  tribunals  a 

are  regular  and  bond  Jidt.     If  not,  they  by  the  snperior  power  of  the  state  li 

will  not,  of  coarse,  bind  any  one,  and  apon  rights  of  that  character  T" 
whether  they  have  been  lo,  is  always        The  right  to  punae  a  particular  i 

open  to  inquiry,  as  matter  of  evidence  in  "f  livelihood  is,  of  itself,  properly 

pai»,  the  same  as  in  regard  to  an  arbitra-  P*"*'  Cummingi,  *  Wallace  277  ;  Ei 

tion  or  a  foreign  judgment."  Garland,  Id.  333  ;  In  rt  DorKt/,  T  I 

It  is  well  established  that  award)  will  381.    And  to  the  office  in  question 

be  set  aside  when  ultra  virti:  Strong  v.  ry  and  emoluments  are  attacbed, 

5(rons,  9  Cash.  560,  34  Vermont  lai  ;  being  practically  no  distinction  bel 

for  misbehavior,  Spter  v.  BidwtU,  44  Pa.  "  the  benefice  in  English  law  an. 

S6  1  for  prejudgment,  Tabtr  v.  Jinny,  1  right  ofa  minister  to  the  salary  and 

Sprague  320 ;  and  for  partiality,  how-  Inments  attached  to  a  rectoreblp"  i 

ever  honest   in   intention,   Sullivan  v.  Episcopal  Chnrch:   HoShian's  I^ 

fi-ink,  3  Clarke  (Iowa)   66;  Strong  r.  the   Church,    p.   418.     Manifestly 

Strong,  IS  Cushing  135,  Samt  y.  Samt,  possession  of Iheparticularstatos,!! 

9  Id.  S60.  ing  by  that  term  the  capacity  lo  pei 

Carefal  research  fails  to  disclose  ft  sin-  certaia  spiritual  functionB,  or  to 

gle  authority  in  this  country  to  sustain  certain  spiritual  offices,  carries  w 

the  position   that  civil   courts   are   pre-  the  right  to  the   accompanying  ei 

cloded  from  action  by  the  conclusive  cha-  ments,  and  the  one  cannot  be  taken 
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e  dutniclion  oF  the  other:  eiihrr  religioat  or  citiI,  bcjond  vhat 
ri/cnilCt.  S«*B.(3dSeT.)IS7  ;  the  law  con  ran,  except  b?  thM  ottier'a 
I  Sc.  &  D.  App.  see ;  McS/il-  owd  coUBCnl.  It  ii  pottible  thai  cotirti 
I  Oiarch,  as  Ct.  5e».  134S,  woald  hold  Ibit  inch  conient  mtght  be 
r  Reporter,  Dec.  1BS5,  491-  given  ereo  10  the  extent  of  enablini;  n 
irlicle  lut  referred  to,  if  at-  majoHl;  to  diipoM  of  a  minority  in  any 
Hon.  Richard  H.  Dana,  and  manner,  at  any  lime,  under  any  circum- 
coarse,  additiooal  weight  atancea,  or  (hat  a  particular  offire-bcirpr 
»rt.  The  writer  »ay»:  "In  of  a  chnrch  might  lio  10,  in  mniicraof 
a  presbyter  of  the  Epiicopal  ecclesiMlical  concern,  ihoneh  carrying 
e  holding  the  office  ii  essen-  with  them  cJTil conacqnencei,  "bntinch 
being  settled  or  officiating,  consent  to  be  effectual  maat  be  clear  on 
taming  compeniation  or  emo-  the  face  of  the  compscl.  The  law  will 
mj-  form.  "  He  qnalifles  him-  neither  presume  nor  readily  infer  luch 
office  at  great  eipenie  of  lime  conient  when  civil  inCereBli  are  inrolTed. 
,  sacrifices  all  other  meani  of  The  liberty  of  the  majority  may  be  the 
L  livelihood  in  faith  of  the  lU very  of  each  individual,  end  of  tbe 
ween  himselfand  the  church,  whole  minority.  That  is  not  the  kind 
liGed  ho  shall  be  admitted,  of  liberty  which  the  law  of  ibis  coontry 
lilted,  shall  not  be  prohibited  favors.  Btill  less  does  the  law  favor  or 
iiing,  and  thiu  earning  his  even  recognise  the  liberiy  of  one  party 
■pt  for  certain  causes  set  forth  to  a  civil  contract  to  brtak  il  aiti  iia/w- 
litalion  and  canons."  "'ly  or  lo  inlerprel  il  in  hii  mm  favor  to 
neeessary  to  enlarge.  The  tbe  prejadice  of  the  other  party.  The 
the  principal  case  concedes  interpretation  of  ill  contracts  belongs  to 
ht  to  pnrsne  any  lawfnl  avo-  fhe  civil  courts,  to  the  eilenl,  in  tbe  first 
itself,  s  thing  of  value ;  that  instance,  of  ascertaining  whether  tbey 
emoluments  are  connected  involve  civil  rights;  and  in  the  next 
torship  of  an  Episcopal  cliarch  place,  if  they  do,  of  vindicating  or  giving 
1  while  ii  is  denied  that  the  redress  for  tbe  violation  of  these  rights ; 
e  office  of  a  clergyman  is  a  and,  ilthough  every  human  tribunal  must 
;ht"  in  Iheienseof  a  "right  be  fallible,  history  has  shown  that  no- 
be  anspended,"  it  seems  lo  where  eUecan  ibese  powers  be  so  safely 
.  that  such  a  right  exists  in  a  lodged." 

it  and  restricted"  form.   But  II  is  true  that  Ibe  complainant  in  the 

It  "  the  seoteoce  of  a  church  principal  case  did  contract  and  bind  him- 

in  a  proper  case,  deprives  of  (elf  to  aubmit  lo  the  government  and 

I,  and  salary  and  emolument*  discipline  of  the  Protestnut  Episcopal 
Church.     And  if  the  contract  by  which 

ictly  here  that  the  question  that  church   ia   constiluted   and   which 

t  if  those  who  assume  so  to  alone  fumislied  the  authority  to  proceed, 

t  a  judicatory  F    And  if  not,  bound   him  10  aubmit  to  any  mode  of 

il  court  bound  lo  interpose  as  procedure  hia  eccleaiaiticil  snperiora  or 

lawfnl  deposition  or  suspen-  brethren  chose  to  adopt  and  to  any  con- 

:  takes  away  the  right  to  offloe  elusion  they  chose  in  any  way  to  arrive 

rment  of  salaryT  at,  it  may  be  he  would  have  no  locui 

■oposition  would  appear  10  be  standi  in  a  civil  court,  although  the  law 

llit  country,  it  it  that  no  man  favors  not  such  contracts  and  never  culs 

wer  over  another  in  matiera  off  investigation ;  but  that  is  Ihe  precise 
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qneition  which  the  compUinuit  iniuHd  loDg  m  ipirinill  leDlcDCM  an  i 

the  canrt  ibonld  szunine  into  and  dater-  loukiDgtbeireffsctiipontheaniu 

mine,   Bud  which   ths   Supreme  Court  both  of  the  culprit  and  of  olbci! 

icgmi  to  dcoids  cannot  be  dona.     So  wa  conrtt  can  not  intcrrera ;  bni  whe 

drift  bMk  CO  the  initial  qoeation,  what  go  farther  and  ctttcive  jnriidici 

position  a  charch  occnpiei  in  thii  conn-  claimed  for  thoie  who  pronounce 

try.    If  in  law,  the;  are  mete  Tolontarj  and  temporal  conMqaeacet  emer] 

luiociation*  founded  on  contraa,  then  it  Cue  ia  changed.     And  the  Lord 

ia  not  perceived  apon  what  ground  conrta  Charch  hai   Himadf  clear!/  ini 

can  decline  the  investigation,  in  a  proper  that  He  claimed  no  temporal  ja 

caie,  into  the  termi  and  condiiiou  of  tion  for  Be  replied,  when  "one 

sach  contract,  and  the  caae*  cited  aai*  companj  Mid  ania  Him,  'Uaiter, 

fnllj  initain  this  view.  to  m;  brother,  that  be  dirida  the  : 

This  ii  a  logical  conclntion  fi'om  the  taace  with  ma,' '  Man,  who  made 

■eparation   between   chnrch   and   itate.  jodge  or  a  divider  orer  tod  T' " 
The  effect  of  snch  *epatation  wat  to  for-        It  ii  onlj  in  the  legilimals  exert 

bid  an  ecclesiastical  establishment ;   to  her  spiritual  pawat  that  the  chnn 

deny  io  the  regnlations  of  the  chnrch,  posacis  that  high  sanction  whici 

the  legistatire  Hanction,  and  to  her  adjn-  chntcbes  hare  clainied.     If  she  i 

dications  the  anthorit;  of  judicial  deei-  her  dne  powers,  it  is  nsnrpation,  s 

«ions ;  to  teave  the  charchei  in  this  coon-  priTilege   derived   from   exercisin 

try  to  stand  not  as   ecclesiastical   bat  powers  committed  by  the  Divine  F{ 

civil   bodiee;    Tyler   on   Ecclesiastical  to  His  charch,  is  gone. 
Law,   ]  104.    It  ii  insisted,  however.         Whenever  his  civil  or  proper 

that  "  causes  spiritaal  must  be  judged  are  involved  the  c1ergjia>n  has  ihi 

by  judge*  of  the  spiritualty,  and  causes  to  stand  at  "  Ciesar's  judgment  le 

temporal  by  temporal  judges ;"  and  the  the  place  "  where  he  onght  to  be 

statue  84  Benr;  Till,  is  cited.     This  ad,"  happy  if  be  finds  the  tribup 

italnte  it,  however,  no  authority  for  the  fore  which  be  appear*  "expert 

proposition,  for  it  wu  passed  of  laiDfuifH.  catloms  and  questioni which  ansa 

The  king  having  secretly  married  Anne  the  members  of  his  church  asioci 

Boleyn,  had  determined  on  a  ruptare  but  coofldeat  at  least  of  justice, 
with  Rome.    The  independence  of  the        III.   The   intervention  will  ul 

kingdom  from  all  foreign  jurisdiction  >bape  of  injunction  whenever  recDj 

was  the  otyect  aimed  at,  and  in  making  grounds  of  inch  equity  interposiiii 

the  aasarlion,  it  wat  nataral  that  the  "t-     If  the  case  made  shows  thi 

highest  dignity  should  be  ascribed  to  the  complainant  is  threatened  with  i 

estates  of  the  realm,  and  particnlarlv  to  action,  the  inevitable  reenlt  of  wl 

the   spiritnalty,  on  whose  anihoriij   a  irreparable  injury,  sufficient  groui 

moet  importantactwaa  about  to  be  done,  istsfortbis  form  of  interference. 

The  object  was  to  aesert  the  power  of  legal  remedy  is  inadequate  whidi 

the  ipiritoalty  of   the  kingdom  against  equivalent  to  tha  rescoratioD  of  the 

a  foreign  power,  not  to  define  the  mn-  guo.     As  the  opinion  nnder  cons 

tual  relations  of  the  spiritnidty  and  tern-  tion  does  not  discoes  thie  branch  < 

porvlty  within  the  re^m,  with  a  view  inl^eet,  further  allosioB  to  it  is  d 

to  a  posaihle  conflict  of  jnrisdiction.  quired.     Injunctions  have  been  gi 

Neverthalast,   it  is  eabstaniially  trae,  in  limilir  esses;   Walitrj.Waiiai 

that  spiritual  caatee  penain  to  the  spir-  16  Berb.  486 ;    Bajor  v.   Whi'i 

itnalty,  and  it  may  be  admitted,  that  so  Sup.  Ct.  Chicago,  Hay  T.  1863;  : 
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4  Ct.  Sen.   (3d  lariea)   til  ;  inch  cuei  the  jariidiction  of  ihe  com- 

T.  Bote,  2  Ct.  Seu.  (N.  S.)  mon  U»  couru  ii  admitted,  and  iojaac- 

lian  T-  S/raBraer,  4  Ct.  Sen.  tioni  iune  epon  (he  ground  Chit  inch 

!9t,  IJ.  9ST,  I47B;  13BS,  911.  jarisdktioo  Ubeintmkdeiue  of  conlrarj 

lidkble  objeciian  ii  not  to  the  to  e^iniiy,  or  when  the  qaeition  depeiida 

at  the  time  of  iti  ■pplicsiioo.  on  in  iqiiilable,  uitiog  an  >  Ugat  right, 

4  ingialed  Tor  the  comptainint  the  court  reqnirei  the  edmiiaioo  of  the 

fereiice  after  aeotence  came  too  legal  right  aa  preliminarj  to  the  aiter- 

ii  latttiict  «xtaittil  ititlf.     And  lion  of  the  eqaitable.     Inapiopercase, 

bjectioa  that  it  cootd  not   be  however,  injunction  ma;  be  granted  at 

hat  the  icDteace  would  be,  it  any  Oagt  of  the  action,  aa  to  ilay  trial, 

ied  that   the  law  concluaivelj  entry  of  Judgment,  Ac. :  SDapiell'gCh. 

aptinst  thoee  peniiatilig  io  i7-  Pr.  (Perkins  Ed.  IS6S)  1736,  1T3T. 

M,  the  woret  that  may  befall :  The  subject  ought  not  to  be  diimissed 

.  Et.  p.  SI,  sects.  15,  le,  18,  without  aone  reference  to  the  ecclesiaa- 

>.  44  et  la/. ;  %  Clark  &  P.  S5I  ;  lical  proceedings,  but  Ihe  length  of  this 

347,  !55,  296.    The  nU  that  Dole  precludes  fiuther  diacuation.     The 

g»  of  laiB  will  not  be  enjoined  objections  were  to  the  jan'idieiion  of  the 

r  verdict  aod  judgment,  relalea  so-called  court,  and  if  they  were  well 

proceeding*  of  coarti  created  taken,  were  deciiire  of  the  case. 

>reme  powM  of  the  itaU.     In  M.  W.  Fullbb. 


Svpnme  Court  of  Colorado. 

AHAM  p.  WESTERN  DNION  TELEGRAPH  COMPANY. 

iph  Companies  may  mAe  reasonable  regnUtions  concerning  the  tMn«- 
<f  meesages,  but  cannot  avoid  liability  for  their  own  want  of  care  or 
le  perfonnance  of  what  they  undertake  to  do. 
Jatioa  that  meseages  mneC  be  repealed  bj  being  tent  beck  from  the 

which  th«y  are  addrened  is  reasonable ;  htit  where  the  action  is  not  for 
Iransmiasion  of  the  message,  but  for  failure  to  deliver  it  al  all,  the  non- 
«  by  the  plaintilT  with  soch  regnlaiion  is  no  defence, 
ction  againtt  a  telegraph  company  for  failure  to  deliver  a  message  to 

aa  loon  as  poseible,"  the  plaintiff  cannot  recover  for  pn>6t*  he  might 
e  bad  the  message  been  promptly  delivered.  Such  profits  can  not  b« 
1  as  fairly  within  the  conlemplation  of  the  partiee,  and  are  too  specu- 
.  contingent  in  their  nature  to  be  a  proper  element  In  the  measure  of 

was  a  writ  of  error  from  the  Arapahoe  District  Court.  The 
i  stated  in  the  opinion  of  the  court,  vhich  waa  delivered  by 
rORS,  J. — The  declaration  contains  three  counts.  It  is 
that  the  plaintiff  employed  the  defendant  to  transmit  from 
,  in  Colorado,  and  deliver  to  Ashton  &  Tait,  in  Nebraska 
I  Nebraska,  the  following  message : 
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"Dbrtbb,  Dm.  Sih  l» 
"  ABhton  &  Tait,  NebraBka  City. 

Ship  oil  soon  as  possible  at  very  best  rates  you  can. 
William  Graham.' 

It  is  further  alleged  that  in  consideration  of  the  sum  of  $5  t 
paid,  the  defendant  accepted  and  agreed  to  deliver  the  same ; 
that  by  reason  of  the  ungkilfulnesa,  negligence  and  want  of  c 
of  the  servants  and  employees  of  the  company,  the  message 
not  transmitted  and  delivered ;  by  means  whereof  the  said  Asb 
&  Tait  did  not  ship  the  oil  as  requested,  and  the  plaintiff  was  c 
pelled  to  pay  higher  rates  of  freight  on  the  same,  amountini 
the  sum  of  ^^O^^i  and  also  that  the  plaintiff  lost  great  gains 
profits  by  the  delay  thus  caused  in  not  shipping  said  oil,  amoun: 
to  the  sum  of  $1500,  and  was  otherwise  put  to  great  expense' 
incurred  great  loss  and  damage. 

The  defendants  for  answer  pleaded  the  general  issue  and  f 
special  pleas.  In  the  special  pleas  it  was  alleged  that  at  the  t 
of  the  delivery  of  the  several  telegraphic  messages  in  the  sev 
counts  of  the  declaration  mentioned,  the  plaintiff  was  notified 
informed  that  in  order  to  guard  against  mistakes  in  the  transi 
sion  of  meapages  over  the  lines  of  the  defendant  from  Denve 
Nebraska  City,  every  message  of  importance  ought  to  be  repea 
by  being  sent  back  from  the  station  at  which  it  is  to  be  recei 
to  the  station  from  which  it  is  originally  sent ;  and  that  the 
fendant  would  charge  fifty-five  per  cent  more  for  repeating  s 
message  than  for  sending  or  transmitting  such  message  witl 
repeating  the  same ;  and  that  while  the  defendant  would  use  ei 
precaution  to  insure  correctness,  the  said  defendant  would  no 
responsible  to  the  plaintiff  or  to  any  other  person  for  mistake 
delays  in  the  transmission  or  delivery  of  reeated  messages,  hey 
an  amount  exceeding  five  hundred  times  the  amount  paid 
sending  the  message. 

It  was  further  alleged  that  the  plaintiff,  well  knowing  the 
mises,  did  not  at  the  time  of  delivering  the  messcige  in  the  decl 
tion  mentioned  to  the  defendant,  nor  at  any  time  before  or  si 
request  the  defendant  to  repeat  the  messages,  by  sending  the  e 
back  from  Nebraska  City  to  Denver ;  nor  did  the  plaintiff  pa 
offer  to  pay  to  the  defendant,  the  sum  or  price  charged  by 
said  defendant  for  repeating  the  said  several  telegraphic  messa 

To  these  several  special  pleas  a  demurrer  was  filed  and 
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The  deCeodaot  went  to  triftl  on  the  general  issue,  and 

returned  a  verdict  for  the  plaintiff  and  asBessed  hia 
at  91039.59.     The  motion  for  a  new  trial  having  been 

the  case  comes  here. 

st  error  assigned  is  the  Bostaining  of  the  demurrer  to 
tl  pleas.  It  is  claimed  by  the  appellant,  that  Graham, 
bscribed  to  tlie  conditions  printed  on  the  back  of  the 
which  the  despateh  was  written,  is  not  only  chargeable 
ce   of   them,  but  that  big  right  to   recoTer   is   limited 

It  is  further  insisted  that  not  having  requested  the 
;  to  repeat  the  message,  that  he  thereby  released  the 
from  liability. 

)  longer  a  question  of  doubt  that  a  telegraph  company 
ight  to  make  reasonable  rules  and  regulations,  for  the 
uducting  of  its  ordinary  telegraphic  business ;  and  this 

been  recognised  by  many  of  the  states  by  statutory 
ts,  and  in  others  by  decisions  of  their  courts.  But  while 
le  case,  the  doctrine  has  nowhere  been  carried  to  the 

exempting  them  from  all  responsibility  for  a  want  of 
id  care  in  the  exercise  of  tbe  employment  which  they 
)  to  prosecute. 

ire  duties  they  owe  the  public  arising  out  of  the  nature 
tmployment  which, it  would  be  impolitic  and  inexpedient 
Jiem  to  diminish  or  evade.  Among  these  duties  may  be 
i  the  obligation  to  employ  competent  and  skilfnl  opera- 
ither  agents  and  servants,  in  all  respects  competent  for 
irge  of  their  particular  duties ;  and  further,  to  see  that 
only  possess  such  skill,  but  that  it  is  continually  applied 
rticular  business  in  which  they  are  engaged.  They  can- 
9  to  receive  and  forward  messages,  nor  select  the  persons 

they  will  act.  Tbey  most  send  for  every  person  who 
y,  at  a  uniform  rate,  without  any  undue  preference,  and 
;  to  established  rules  and  regulations  applicable  to  all 

case  of  EUia  v.  The  American  Telegraph  Company, 
234,  BieBLOW,  C.  J.,  says :  "  There  can  be  no  doubt 
le  ordinary  employments  and  occupations  of  life,  men  are 
the  use  of  due  and  reasonable  care,  and  are  liable  for 
quencea  of  carelessness  or  negligence  in  the  conduct  of 
iness  to  those  sustaining  loss  or  damage  thereby.     We 
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ean  see  no  reason  why  this  mle  is  not  applicable  to  the  bu 
of  transmitting  measagea  bj  telegraph.  But  the  rule  do( 
operate  bo  as  to  prevent  parties  from  prescribing  reasonable 
and  regulations  for  the  management  of  the  bnsineee,  or  eets 
ing  Bpecial  stipulations  for  the  performance  of  service,  wh 
made  known  to  those  with  whom  they  deal,  and  directly 
implication  assented  to  by  them,  will  operate  to  abridge 
general  liability  at  common  law,  and  to  protect  them  from 
held  responsible  for  unusual  or  peculiar  hazards  which  are 
dent  to  particular  kinds  of  business.  Of  course  a  party  c 
in  such  way  protect  himself  against  the  consequences  of  hi 
fraud  or  gross  negligence,  or  the  fraud  or  gross  negligence  < 
servants  or  agents.  Nor  can  he  escape  all  liability  or  res] 
bility  in  the  performance  of  the  service  or  duty  which  he  i 
takes.  Nor  can  there  be  any  difficulty  or  danger  in  the  ap 
tion  of  this  principle  so  long  as  it  is  kept  within  a  proper 
That  limit  is  found  by  requiring  in  all  cases,  that  the  cond 
and  regulations  by  which  a  party  seeks  to  limit  his  liability  i 
conduct  of  his  business,  shall  be  reasonable.  Such  only,  b 
rules  of  law,  can  a  party  be  permitted  to  prescribe,  and  to 
other  can  those  who  deal  with  him,  be  held  to  yield  their  asi 

This  brings  us  to  the  question  whether  the  rule  relied  ( 
the  defendants  in  the  special  pleas,  and  which  is  set  up  in  d( 
of  the  plaintiff's  claims,  is  a  just  and  reasonable  one,  and  su 
they  had  a  right  to  prescribe  and  by  which  the  plaintif 
bound.  It  has  been  remarked  by  an  eminent  lawyer,  that  " ' 
rules  and  regulations  are  in  derogation  of  common  right,  o 
intended  to  restrict  and  limit  liabilities  to  which  the  con 
would  otherwise  be  subject  by  reason  of  the  duties  imposed 
it  by  law  or  the  nature  of  its  engagement,  the  validity  of 
rules  and  regulations  is  a  question  of  law." 

Accepting  this  as  true,  how  stands  the  rule  relied  upon  i 
special  plea?  The  giit  of  the  action  is  the  failure  to  delivt 
message.  The  complaint  is  not  that  the  message  was  incor 
sent,  or  that  it  was  inaccurately  taken  off  the  wires  at  Neb 
City.  If  this  was  the  gravamen  of  the  action,  we  might 
with  the  Kentucky  and  Massachusetts  courts,  that  it  was  the 
of  the  plaintiff  to  insure  its  accuracy  by  having  it  repeated, 
how  could  the  failure  to  deliver  the  message  be  avoided  by 
ing  for  having  it  repeated  ?     Can  it  be  said  that  the  operat 
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end  of  the  line  could  insure  the  safe  delivery  of  a  mes- 

repcating,  when  the  negligence  which  occasioned  the 
icnrred  after  the  receipt  of  the  message  ? 
iject  of  repeating  a  message  is  to  correct  errors  and  not 
jelays  in  delivering  it.  After  transmission,  an  incorrect 
could  be  sent  out  and  delivered  as  speedily  as  if  it  had 
fied  and  proved  to  be  perfectly  accurate. 
:  in  the  delivery  of  a  message  result  from  causes  alto- 
ferent  from  those  which  produce  mistakes  in  transmis- 

it  is  reasonable  that  rules  of  limitation  or  exemption 
;  adapted  to  the  nature  of  the  case :  Scott  &  Jarnegan 
VK  of  Telegraphs,  §  113. 

;age  may  be  correctly  transmitted  from  one  point  to  an- 
ay  be  correctly  taken  off  the  line ;  and  the  agent  of  the 

may  through  inattention  fail  to  deliver  it  to  the  party 
it  is  directed.  It  could  hardly  be  contended  in  this  case 
company  could  shield  itself  under  the  condition  that  the 
ding  the  message  failed  to  pay  for  having  it  repeated. 
3  fact  of  having  it  repeated  could  not  have  insured  its 
The  failure  to  deliver  is  not  cansed  by  imperfections 
ments  and  appliances,  by  electrical  changes,  or  by  a 

the  line  at  an  intermediate  point,  but  by  the  negligence 
)erator ;  and  against  this  inattention  and  want  of  care 
>s  and  regulations  cannot  be  permitted  to  provide.  To 
he  reasonableness  of  the  conditions  attached  to  the  mes- 

attention  has  been  called  to  the  case  of  Ellii  v.  Ame- 
legraph  Company,  noticed  above.  The  counsel  citing 
e  must  have  overlooked  the  remarks  of  the  chief  justice 
288 : — "  It  is  hardly  necessary  to  say  that  the  question 
the  mistake  or  error  in  the  despatch  would  have  been 
d  or  corrected  by  the  repetition  of  the  message  in  con- 
a  the  regulations  established  by  the  defendants  does  not 
)  have  arisen  at  the  trial.  \Vhetber  it  would  have  done 
question  of  fact  for  the  jury.  Of  course  the  defendants 
:  liable  for  any  negligence  causing  damage  which  would 

been  prevented  by  a  compliance  with  these  rules."     Until 
:llant  can  show  that  the  failure  to  transmit  and  deliver 
age  could  have  been  prevented  by  having  it  repeated,  the 
ae  can  be  of  little  avail  to  him. 
ext  authority  relied  on  is  that  of  Oamp  v.  Western  Union 
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Telegraph  Co.,  1  Metcalfe  (Ky.)  Rep.  166.  In  this  caa 
company,  bj  way  of  defence,  relied  upon  a  notice  of  the 
and  conditiona  on  which  messages  were  received  by  it  for 
mission,  and  which  are  the  same  t&  those  relied  on  here. 

Sampson,  J.,  says:  "There  is  no  allegation  in  the  plat 
petition  that  the  mistake  was  occasioned  by  negligence,  c 
the  result  of  incompetency  or  want  of  proper  skill  on  thf 
of  the  agents  who  were  employed  by  the  company  to  i 
operators  in  the  sending  and  receiving  of  despatches;  b 
failure  of  the  company  to  comply  with  Us  contract  to  tranai, 
message  correctly,  is  alone  relied  upon  at  the  foundation 
plaintiff's  right  to  a  recover;/  in  the  action." 

It  will  be  observed  that  the  case  at  bar  and  the  ca«e 
differ  in  other  particulars.  Here,  the  plaintiff  charges  that  1 
to  transmit  and  deliver  the  message  was  occasioned  by  "  the 
leasncaa,  negligence,  and  want  of  skill  of  the  defendants  and 
agents,  and  through  want  of  due  care  and  attention  to 
business."  Here,  the  act  complained  of  is  the  failure  to  tn 
and  deliver  the  message,  while  in  the  case  cited  the  mesaaj 
transmitted  and  delivered,  but  there  was  a  mistake  made 
tenor  of  the  despatch,  making  it  read  sixteen  cents  s  j 
instead  of  fifteen  cents  as  written  by  the  sender. 

While  we  hold  that  it  is  competent  for  the  company  to  pi 
by  rules  and  regulations  against  the  unforeseen  disarrange 
of  electrical  apparatus,  and  the  imperfections  necessarily  ini 
to  the  transmission  of  signs  and  sounds  by  electricity,  yet  it 
be  conceded  that  these  forces  or  accidents  do  not  affect  the  s 
of  the  company  to  deliver  the  message  to  the  party  addr 
after  it  has  been  taken  off  the  wires  and  reduced  to  wt 
What  is  needed  to  secure  delivery  is  fidelity,  and  to  thi 
company  is  bound  in  all  messages. 

In  the  case  of  Bimey  v.  Nea  York  and  Wathington  Tel»^ 
Co.,  18  Md.  341-842,  the  plaintiff  delivered  to  the  com[: 
agent  a  message  for  transmission  which  was  wholly  forgott* 
the  agent,  and  be  neglected  to  send  it  at  all.  There  w: 
repeating  price  paid  by  the  plaintiff.  It  was  held  by  the 
that  the  company's  notice  with  regard  to  the  repetition  of 
sages  would  not  apply  to  a  case  of  neglect,  when  no  effoi 
made  to  put  a  message  upon  its  transit. 

Much  has  been  said  about  the  peculiar  haiards  to  which 
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mpanies  are  exposed.  It  is  said  that  "  the  operating 
of  the  telegraph  leaves  no  record  of  the  work  done  at 
from  which  it  is  transmitted,  and  that  therefore  there  is 
lability  to  error  in  the  non-transmission  uid  transmission 
;hes."  This  is  all  true,  and  courts  and  legislatuTes  have 
al  in  allowing  companiee  to  provide  against  such  risks 
it  of  atmospheric  iDfinences  and  kindred  causes.  At* 
thej  have  properly  stopped.  To  permit  them  to  con- 
ost  their  own  negligence,  would  be  to  ann  them  with  a 
lerons  power ;  one,  indeed,  that  would  leave  the  public 
irely  remediless.  It  most  be  borne  in  mind  that  the  public 
little  choice  in  the  selection  of  the  company  which  is  to 
he  desired  service.  They  do  not  select  the  agents  or 
;,  nor  can  they  remove  them.  They  are  bound  to  take 
my  as  they  find  it,  and  to  commit  to  its  agents  their 
however  valuable  they  may  be.  Such  being  the  case, 
icy  as  well  as  commercial  necessity  requires  that  com- 
^ged  ia  telegraphing  should  be  held  to  a  high  degree 
Hbility. 
thae  far  examined  this  cafle  on  the  pleadings  without 

0  the  evidence  elicited  on  the  trial,  And  am  of  the 
lat  the  court  below  committed  no  error  in  sustaining 
rer  to  the  special  pleas. 

r  question  equally  important  remains  for  decision, 
toial  below  the  court  permitted  the  plaintiff,  over  the 
of  the  defendant,  to  introduce  evidence  of  the  price  of 

Denver  in  December  1864,  and  in  January,  February, 
ii  1865.  The  introduction  of  this  evidence  was  doubt- 
itted  on  the  ground  that  the  plaintiff  had  a  right  to 
images  for  the  loss  of  profits  he  might  have  made,  had 
tch  been  delivered  to  Ashton  k  Tait,  and  the  oil  been 
y  them  and  reached  Denver  in  January  or  February, 
imed  by  the  appellant  that  the  court  also  erred  in  giving 
ing  instruction ;  "  If  the  jury  believe  from  the  evidence, 
lefendant  made  an  effort  in  good  faith  to  transmit  the 
given  in  evidence,  and  the  same  was  transmitted  from 

Nebraska  City,  but  that  the  despatch  was  not  delivered 

1  k  Tait  by  reason  of  the  carrier  of  the  defendant  de- 
be  same  ia  the  post  ofSce  at  Nebraska  City,  then  the 
instructed  that  the  defendant  was  not  guilty  of  wilful 
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peglect  or  negligence,  and  the  plaintiff  ib  not  entitled  to 
plary  damages  or  'smart  money,'  but  is  only  entitled  b 
reasonable  damages  as  he  sustained  by  the  difference  in 
and  the  difference  in  price  for  which  he  sold  hia  oil,  and  thi 
for  which  he  might  have  sold  it  bad  the  despatch  been  de 
in  time  and  the  oil  shipped  at  the  next  opportunity  that  j 
&  Tait  had  to  ship  tbe  oil  after  they  should  have  received  i 
spatch." 

The  appellant  rests  his  objection  to  the  introduction  of  t 
dence  above  referred  to,  on  the  gronnd  that  the  plaintiff's 
ration  contained  no  special  averment  of  the  loss  of  profits. 

In  an  action  for  refusing  to  let  a  lessee  into  possess! 
plaintiff  gave  evidence  of  injury  to  his  wife's  business  as  a  m 
without  having  averred  it  specially ;  but  the  court  held  it 
sible  under  the  general  allegation  of  damage  as  going  tosh< 
"  the  plaintiff  had  sustained  inconvenience."  Ward  v.  Six 
Price  19;  see  also  Shepard  v.  Milwaukee  Ga»  Co.,  15  Wi: 

Before  proceeding  to  discuss  tbe  right  of  the  plaintiff  to  r 
damages  for  loss  of  profits,  it  is  proper  to  remark  that  neitt 
message  nor  declaration  discloses  the  kind  of  oil  that  wac 
shipped — nor  its  quantity  nor  quality — nor  where  it  was 
date  of  the  despatch — nor  for  what  purpose  such  shipment 
he  made — nor  whether  such  oil  was  intended  for  sale  or  for 
nor  at  what  point  the  profits  were  lost.  For  anytbing  tl 
pears  in  the  declaration  it  might  have  been  hair  oil,  fish 
wizard  oil.  The  clement  of  certainty  baa  been  left  out. 
tbe  evidence  shows  that  tbe  plaintiff  bad  on  deposit  with  j 
k  Tait  as  bia  forwarding  agents  sixty-nine  boxes  of  coal  t 
nothing  of  this  kind  appears  in  the  declaration.  Under  tl 
oral  averment  that  tbe  plaintiff  lost  profits  on  oil,  it  is  c 
that  the  company  should  come  prepared  to  dispute  at  th 
the  value  of  any  kind  and  any  quantity  of  oil,  at  any  pla 
at  any  time.  Under  the  ruling  of  the  court  below,  the  p 
could  have  as  readily  recovered  for  loss  of  profits  on  oIiv< 
coal  oil ;  for  the  profits  of  ten  thousand  gallons  of  oil  as  : 
profits  of  one.  The  defendant  might  have  come  prepare< 
testimony  as  to  the  value  und  quality  of  one  kind  of  oil,  a 
have  been  surprised  by  an  inquiry  as  to  another  kind  or  qn 

"A  chief  object  of  formal  written  pleadings  is  to  appri 
opposite  party  of  the  real  cause  of  complaint  against  him,  i 
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ly  in  like  manner  interpose  the  proper  answer  on  Lis  pari 
lat  on  the  trial  he  may  not  be  taken  by  surprise. 
'his  requires  that  the  injury  complained  of  should  be  statec 
luch  fulness  and  certainty  in  the  declaration  &s  to  leave  nc 
isble  doubt  of  the  particular  transaction  on  which  the  plain' 
'lies  and  which  he  intends  to  prove  to  establisl^  his  right 
tion.  These  are  common  place  principles  and  apply  to  everj 
ing  which  is  required  to  be  special  in  its  nature."  Relyeo 
lie,  1  Dento  56iJ. 

t  granting  that  the  declaration  was  sufficiently  specific  ii 
ese  points,  was  the  plaintiff  entitled  to  recover  damages  foi 
ss  of  profits  he  might  have  made,  had  the  despatch  beet 
red  and  the  oil  been  sent  and  received  in  Denver  and  sold 
!  case  of  Staats  v.  Uxeoutort  of  Ten  Eyek,  3  Caines  Rep 
jIvingston,  J.,  says :  "  The  safest  general  rule  in  all  aetioni 
itract,  is  to  limit  the  recovery  as  much  as  possible  to  ai 
nity  for  actual  injury  sustained,  without  regard  to  tht 
i  which  the  plaintiff  has  failed  to  make,  unless  it  shall  clearlj 
r  from  the  agreement  that  the  acquisition  of  certain  profits 
ded  on  the  defendant's  punctual  performance,  and  that  hi 
ssumed  to  make  good  such  a  loss  also." 
the  same  effect  is  Thompson  v.  Shattuck,  2  Metcalfe  618 
e  case  of  Freeman  v.  Clule,  3  Barb.  426,  Harris,  J.,  says 

defendants  insist,  that  if  liable  for  consequential  damages  ai 
;y  are  only  liable  for  such  expenses  as  were  actually  incurred 
i  plaintiff  in  attempting  to  put  the  machinery  in  operation, 
iich  actual  loss  as  he  had  sustained  in  using  the  defective 
nery  ;  while  on  the  other  hand  the  plaintiff  claims  that  h( 
jtled   to  recover  as  consequential  damages,  the  profits  h( 

have  made  in  the  manufacture  of  oil,  had  the  machinery 
complete  and  put  up  within  the  time  limited.  I  agree  will: 
lunsel  for  the  plaintiff  in  the  general  rule  for  which  he  con 
;  that  the  party  complaining  of  the  breach  of  an  executorj 
ict,  is  entitled  to  indemnity  for  the  loss  which  the  non-per 
nee  of  the  obligation  by  the  other  party  has  occasioned  bin 
or  the  gain  of  which  it  has  deprived  him.  But  the  gair 
mplated  by  this  rule,  is  only  that  which  is  the  direct  anc 
diatc  fruit  of  the  contract.  Such  gain  may  aa  properly  b« 
ded  in  estimating  the  damages  resulting  from  a  fnilure  t< 
rm  a  contract,  as  any  actual  loss  the  party  may  sustain 
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But  even  the  civil  law  ru!e  ■which  ia  much  more  liberal  thai 
common  law  in  the  measure  of  damagea  for  the  viotatioti  o 
eitecutory  contract,  confines  the  allowance  for  the  loss  of  pi 
'  to  the  particular  thing  which  is  the  object  of  the  contract,' 
does  not  embrace  Buch  loss  of  profita  as  may  have  been  inci 
tally  occaoioned  in  respect  to  his  other  affairs.  I  cannot  b 
with  the  counsel  for  the  plaintiff  that  the  estimated  profits  i 
the  manufacture  of  a  specified  quantity  of  fiax-seed  into  lit 
oil,  constitutes  a  legitimate  item  of  damages  against  the  del 
ants.  Such  profits  are  entirely  too  speculative  and  uncerta 
make  them  a  measure  of  damages." 

The  same  rule  is  laid  down  in  Blanckard  v.  Sly,  21  VI 
342.  In  the  case  of  Drigga  v.  Dwight,  17  Wend.  71, 
Millers  t.  The  Marmeri'  Church,  1  Greenl.  61,  it  was  held 
the  plaintiffs  were  entitled  to  recover  the  expenses  actually  it 
red  in  their  business  at  a  consequence  of  the  failure  ol 
defendants  to  perform  their  contract,  hut  their  right  to  ref 
damages  for  profits  which  they  claimed  they  might  have  i 
was  denied. 

Mr.  Justice  Story,  in  the  case  of  The  Schooner  Liveltf,  1  G 
315,  commenting  on  this  subject,  says:  "Independent,  howi 
of  all  authority,  I  am  satisfied  upon  principle  that  an  allow 
of  damages  upon  the.basis  of  a  calculation  of  profits  is  inadii 
ble.  The  rule  would  be  in  the  highest  degree  injurious  t* 
interests  of  the  community.  The  subject  would  be  involve 
utter  uncertainty.  The  calculator  would  proceed  upon  co 
gencies,  and  would  require  a  knowledge  of  foreign  markets  t 
exactness  in  point  of  time  and  value,  which  would  sometimes 
sent  embarrassing  obstacles.  Much  would  depend  on  the  le 
of  the  voyage  and  the  season  of  the  arrival.  After  all,  it  n 
be  a  calculation  npon  conjectures,  and  not  upon  facts." 

In  the  case  of  Griffin  v.  Colver,  16  N.  T.  490,  the  earlier 
York  decisions  are  reviewed  with  great  care, 'and  the  eoncli 
reached  is,  that  the  party  injured  by  a  breach  of  contract  ia 
titled  to  recover  all  his  dattiages,  including  gains  preventei 
well  as  losses  sustained,  provided  they  are  certain,  and  sac 
might  naturally  be  expected  to  follow  the  breach.  They  exc 
only  uncertain  and  contingent  profits ;  not  such  as,  being  tht 
mediate  and  necessary  result  of  the  breach  of  contract,  ma 
fairly  supposed  to  have  entered  into  the  contemplation  of 
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when  they  made  it,  and  are  capable  of  being  definitely 
ioed  by  reference  to  estabHshed  market  rates. 
ier  says;  "In  general  the  parties  are  deemed  to  have 
plated  only  the  damages  and  injury  which  the  creditor 
suffer  from  the  non-performance  of  the  obligations  in 
to  the  particular  thing  which  la  the  object  of  it,  and  not 
may  have  been  aocidentally  occasioned  thereby  in  respect 
ther  affairs." 

rale,  however,  applies  only  to  cases  where,  by  reason  of 
circamstancea  having  no  necessary  connection  with  the 
t  broken,  damages  are  sustained,  which  would  not  ordina- 
naturally  flow  from  such  breach ;  as  when  a  party  is 
ed  by  the  breach  of  one  contract  from  availing  himsHf 
i  other  collateral  and  independent  contract,  entered  into 
ler  parties,  or  from  performing  some  act  in  relation  to  his 
iiness  not  necessarily  oonnected  with  the  agreement.  An 
:  of  the  latter  kind  is,  when  a  canon  of  the  church,  by 
of  the  non-delivery  of  a  horse,  pursuant  to  agreement, 
vented  from  arriving  at  his  residence  in  time  to  collect  his 
In  such  cases  the  damages  sustained  are  disallowed ;  not 
they  are  merely  consequential  or  remote,  but  because 
nnot  be  fairly  considered  as  having  been  within  the  con- 
ion  of  the  parties  at  the  time  of  entering  into  the  contract. 
r  examining  at  great  length  the  various  decisions  on  the 
,  Selde^,  J.,  remarks :  "  From  these  authorities  and  prin- 
it  is  clear  that  the  defendants  were  not  entitled  to  mea- 
eir  damages  by  estimating  vhat  they  might  have  earned 
use  of  the  engine  and  their  other  machinery,  had  the  con- 
eea  complied  with.  Nearly  every  element  entering  into 
computation,  would  have  been  of  that  uncertain  character 
laa  uniformly  prevented  a  recovery  for  speculative  proflta." 
le  case  of  Squire  et  al.  v.  Wettem  Union  Telegraph  Co., 
iS.  232,  which  was  an  action  in  tort  for  failing'to  deliver  a 
c,  BiOELOff,  C.  J.,  says :  '*  Those  rulea  in  their  application 
ages  in  actions  of  this  nature  are  well  settled  and  familiar. 
y  who  has  failed  to  fulfil  a  contract  cannot  be  held  liable 
lote,  contingent,  and  uncertain  consequences,  or  for  specu- 
:ir  possible  results  which  may  have  ensued  on  bis  breach  of 
although  they  may  be  traceable  to  that  cause.  The  reason 
t  damages  of  such  a  nature  are  not  the  natural  or  neces- 
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sary  incidents  of  a  contract,  and  cannot  be  deemed  to  lia\ 
within  the  contemplation  of  parties  when  they  agreed  to, 
A  rule  of  damages  which  should  embrace  within  its  scope 
consequences  which  might  be  showli  to  have  resulted  from  a 
or  omission  to  perform  a  stipulated  duty  or  service,  woul 
serious  hindrance  to  the  operations  of  commerce,  and 
transaction  of  the  common  business  of  life.  The  effect 
often  be  to  impose  a  liability  wholly  disproportionate 
nature  of  the  act  or  service  which  a  party  bad  bound  hioi 
perform,  and  to  compensation  paid  and  received  therefor 
practical  rule,  founded  on  a  wise  policy,  and  at  the  Ban 
consistent  with  good  sense  and  sound  equity  is,  that  a  pai 
be  held  liable  for  breach  of  contract  only  for  such  dami 
are  the  natural  or  necessary  and  the  immediate  and  direct 
of  the  breach ;  such  as  might  properly  be  deemed  to  ha' 
in  contemplation  of  the  parties  when  the  contract  was  i 
into:  and  that  all  remote  speculative  and  uncertain  res 
well  as  possible  profits  and  adrantagee,  and  other  like 
quences  which  might  have  arisen  from  the  fulfilment 
contract,  must  be  excluded  as  forming  no  just  or  legitimal 
on  which  to  determine  the  extent  of  the  injury  actually 
by  a  breach." 

While  in  this  case  the  court  disallowed  the  recovery  of 
it  held  that  the  defendants,  as  a  contracting  party,  wer 
for  the  injury  actually  caused  by  their  breach  of  dut; 
commenting  on  the  opinion  delivered  by  himself  in  £lli»  v 
rican  Telegraph  Co.,  12  Allen  226,  BlQELOW,  C.  J.,  re 
"  There  is  nothing  in  the  nature  of  the  business  which  tt 
dertake  to  carry  on,  that  should  except  them  from  i 
compensation  for  any  neglect  or  default  on  their  part." 

There  is  another  important  case  bearing  on  this  subje 
one  worthy  of  great  attention,  as  it  seems  to  have  bee 
argued  by  Counsel  and  gravely  considered  by  the  court. 
to  the  case  of  Leonard  v.  The  New  York  Telegraph  Co.,  '. 
Tork  565.  The  facts  in  that  case  were  as  follows : — Or 
24th  1856  Magill  k  Pickering,  acting  for  plainitffa,  deliv 
the  Western  Union  Telegraph  Company  at  Chicago  a  di 
to  be  sent  to  one  Shoals,  at  Oswego,  as  follows:  "Sem 
sacks  of  salt  immediately."  When  the  message  was  deliv 
read  "  send  5000  casks  of  salt  immediately."     The  term  " 
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lit  trade  deeignatea  fine  salt,  containing  fourteen  pounds, 
tenn  "  casks"  designates  coarse  salt  in  packages  con- 
not  less  tliati  three  hundred  and  twenty  pounds.  Shoala 
the  telegram  on  the  day  it  was  seat,  and  that  evening 
d  ft  schooner  to  take  the  salt  to  Chicago,  and  shipped 
!733  barrels  of  coarse  salt.  The  cargo  of  salt  arrived  at 
on  the  15th  day  of  October.  There  being  no  market 
same,  it  was  stored  away  at  the  expense  of  the  plaintiff, 
was  worth  at  the  time  of  its  sbipment  at  Oawego  91.60 
el.  The  cost  of  transporting  the  same  to  Chicago,  ex- 
if  insurance,  was  nearly  27}  cents  per  barrel ;  and  on  its 
&t  Chicago,  it  was  not  worth  at  that  place  to  exceed 
er  barrel.  The  cause  was  tried  before  a  referee,  nho 
that  the  measure  of  damages  to  which  the  eaid  plaintiffs 
tied  is  the  difference  in  the  value  of  salt  at  Oswogo  and 
,  with  the  cost  of  transportation  added  thereto,  with 
from  the  time  of  the  arrival  of  said  salt  at  Ohiciii^o." 
mmenting  on  this  finding  of  the  referee  Earls,  0.  J., 
The  measure  of  damages  to  be  applied  to  cases  as  they 
8  been  a  fmitful  subject  of  discussion  in  courts.  The  dif- 
:  not  so  much  in  laying  down  rules  as  in  applying  them. 
linal  rule  undeniably  is,  that  one  party  shall  recover  all 
iges  which  have  been  occasioned  by  the  breach  of  contract 
jther  party.  But  this  rule  is  modified  in  its  application 
libera.  The  damages  must  flow  directly  and  naturally 
!  breach  of  contract,  and  they  must  be  certain,  both  in 
ure  »nd  in  respect  to  the  cause  from  which  they  proceed." 
lis  latter  rule  speculative,  contingent  and  remote  damages, 
tnnot  be  directly  traced  to  the  breach  complained  of,  are 
I.  Under  the  former  rate  such  damages  are  only  allowed, 
fairly  be  supposed  to  have  entered  into  the  contemplation 
artiea  when  they  made  the  contract,  and  as  might  natur- 
expected  to  follow  its  violation.  It  is  not  required  that 
ies  must  have  contemplated  the  actual  damages  which  are 
owed.  But  the  damages  must  be  such  as  the  parties  may 
!  supposed  to  have  contemplated  when  they  made  the  con- 
Parties  entering  into  contracts  usually  contemplate  that 
1  be  performed,  not  violated.  As  both  parties  are  usually 
bound  to  know  and  be  informed  of  the  facts  pertaining  to 
cution  or  breach  of  a  contract  which  they  have  entered 
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into,  I  think  a  more  precise  etstement  of  the  rule  is,  that  a 
is  liable  for  all  the  direct  damages,  which  both  parties  to  th 
tract  would  bare  coatemplated  as  flowing  from  its  breach 
the  time  they  entered  into  it,  they  had  bestowed  proper  att 
upon  the  subject  and  had  been  fully  informed  of  the  facts. 
I  think  therefore  that  the  rule  of  damages  adopted  by  the  rt 
was  sufficiently  favorable  to  the  defendant.  The  damages  a 
were  certain  and  they  were  the  proximate  and  direct  result 
breach." 

As  to  the  measure  of  damagee  that  may  be  recovered 
action  of  tort  or  for  breach  of  contract,  I  call  attention 
cases  of  Shepard  v.  Milwaukee  Gob  Light  Co.,  15  Wis.  325 ; 
road  Co.  T.  Howard,  13  How.  (U.  S.)  307 ;  Matterton  ' 
Mayor  jf-e.  of  Brooklyn,  1  Hill  62 ;  Fox  t.  Harding,  7 
522 ;  Tkompton  t.  Jackton  et  at,  14  B.  Mod.  114 ;  Si 
Tafcoft,  14  Barb.  611;  Wadt  v.  Leroy  et  al,  20  Hot 
WcAen  v.  Towert,  8  Bxch.  401 ;  Fletcher  v.  Tayleur,  17 
Bench  21 ;  Alder  t.  Keighly,  15  M.  &  W.  117. 

If  the  authorities  from  which  I  have  quoted  state  th 
correctly,  and  I  have  no  reason  to  doubt  it,  then  the  insti 
given  by  the  court,  so  far  as  the  same  relates  to  the  pki 
right  to  recover  for  profits  which  he  might  have  made,  hi 
message  been  delivered  and  the  oil  sent,  &c.,  is  erroneous,  a 
jury  having  been  misled  by  it,  the  cause  must  be  reversed, 
as  this  case  must  go  back  for  trial,  it  is  proper  that  we 
add,  that  the  plaintiff  is  entitled  to  recover  not  only  what  b 
the  company  for  transmitting  the  message,  but  also  the  inc 
price  of  freight  he  was  required  to  pay ;  and  also  all  ex 
that  the  plaintiff  incurred  by  reason  of  the  failure  of  the  d 
ant  to  fulfil  the  contract. 

The  length  to  which  the  opinion  has  already  grown  pr 
reference  to  other  matters  that  liave  been  assigned  for  erro: 

The  cause  is  remanded  for  new  trial,  in  accordance  wi 
principles  announced  in  this  opinion,  and  the  parties  have  1 
to  amend  their  pleadings. 


STABKWEATHEa  v.  CLEVELAND  INS.  CO. 


Untied  Statet  IHitrict  Court,  NoHhem  District  of  Ohio. 
'ARKWEATHEK  «.  CLEVELAND  INSURANCE  COMPANY. 


>lii7  of  inaaranu  oontainiiig  a  daoie  tb«t  if  the  "  titt«  of  the  property  it 
mi  Of  citsnged,"  h  "if  thi  policy  i*  Mslgoed,"  Ifaa  policy  abill  bcToid, 
iToided  bj  ihe  bMtkrnptc;  oT  Ihs  JMnred  aad  (hs  uiignment  of  bii  eiute 
ssignec  in  bankraptcjr,  tad  the  UMgoe*  naj  racoTcr  on  it  in  ctse  of  s  loai'. 

IS  was  a  petition  in  the  natnre  of  a  bill  in  equity,  hj  an  as- 
i  in  bankruptcy.  On  Jnly  25th  1868,  defendants  issued  a 
'  of  insurance  to  one  Wells,  for  three  years,  on  bis  house. 
ebruary  7th  1870,  the  said  Wells  was  adjudicated  a  bank- 

and  plaintiff  was  duly  appointed  his  assignee;  and  on  May 
870,  the  premises  insured  were  destroyed  by  fire. 
i  answer  of  the  insnranee  company  did  not  deny  the  loss, 

safficiency  of  the  proofs,  but  based  its  defence  on  two  clauses 
!  policy  which  read  thus :  **  If  the  title  to  the  property  is 
erred  or  changed,  this  policy  shall  be  Toid ;"  and  secondly, 
rithout  the  written  consent  of  the  company  this  policy  be 
led,  it  shall  be  void." 

iw^d  aad  Starkweather,  for  plaintiff. 
Bey  ^  Cart/,  for  d^endants. 

3  opinion  of  the  court  was  delivered  by 
ERUAN,  D.  J. — The  direct  question  presented  the  court  for  ad- 
ition  is  this :  Is  the  assignment  of  the  register  to  the  assignee 
)f  the  policy  and  of  the  property  insured  a  riolation  of  these 
Dvenants  in  the  policy,  and  does  it  exonerate  the  company 
liability  ?  It  is  claimed  by  the  petitioner  that  his  assignment 
ransfer  were  not  the  voluntary  acts  of  the  bankrupt,  but 
J  an  assignment  by  operation  of  law,  and  that  there  is  a 
distinction  recognised  by  the  authorities  between  the  Tolun- 
tnd  the  involuntary  assignments  and  transfers  of  the  policy 
itle.  It  is  claimed  by  the  defendant  that  a  policy  of  insnr- 
ia  a  contract  of  personal  indemnity,  in  do  manner  incident 
I  estate,  nor  running  with  it,  and  that  the  language  of  this 
'  ia  broader  than  the  common  and  usual  clauses  against 
ktion,  and  includes  in  it  any  involuntary  change  or  transfer 
le. 
may  be  premised  that  as  the  covenants  in  this  policy  are  in 
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restraiot  of  alienation,  and  entail  a  forfeiture,  tliey  must  be  s 
construed.  I'hough  a  contract  voluntarily  entered  into  I 
parties,  no  other  meaning  should  be  given  to  the  laDgua° 
than  a  most  rigid  and  literal  interpretation  permits :  Cr, 
Bugby,  3  Wilson  234.  The  clauses  against  the  assignmi 
the  policy,  and  against  the  transfers  and  change  of  title,  n 
considered  together.  The  rules  that  apply  to  either  apply  ti 
These  covenants  are  common  to  all  insurance  contracts, 
policies  have  the  same  clause  forbidding  the  assignment 
policy.  The  covenant  against  change  or  transfer  of  title 
fereat  policies  varies  somewhat  in  phraseology.  In  some  \ 
the  language  used  is,  "  sold  or  conveyed  in  whole  or  in  pai 
others,  "shall  not  he  alienated  by  sale  or  otherwise;"  oi 
this,  "  the  title  shall  not  be  changed  or  transferred."  All 
expressions  are  in  substance  the  same.  To  sell  and  con* 
aheuate  or  transfer  the  title,  means  an  act  whereby  a  tt 
made  another  man's ;  an  act  whereby  a  change  in  the  owr 
of  property  is  made  from  one  person  to  another.  And  w 
these  words  are  used  in  the  active  or  passive  sense  can  mi 
difference  in  their  construction.  These  covenants,  therefc 
the  part  of  the  assured,  are  that  he  will  not  assign  the  po 
in  any  manner  cl^nge  his  title  to,  or  the  ownership  < 
property  insured. 

I  can  find  no  decisions  under  the  present  bankrupt  law  b 
upon  the  case  at  bar.  The  question  must,  therefore,  be  i 
upon  principle  and  by  the  lights  derived  from  decision) 
analogous  questions. 

It  is  not  to  be  doubted  that  the  petitioner,  by  virtue 
adjudication  in  bankruptcy,  and  his  appointment  as  assigm 
the  control  of  this  policy  and  of  the  property  therein  ir 
What  rights  and  what  title  did  he  thereby  acquire  ?  Ass 
according  to  Bouvier's  Law  Dictionary,  vol.  1,  132,  are 
kinds:  one  in  fact,  and  one  '"  law.  An  assignee  in  fact  is 
whom  an  assignment  has  been  made  in  fact  by  the  party  i 
the  right  to  assign.  An  assignee  in  law  is  one  in  whom  tl 
vests  the  right  and  control  in  the  property.  To  the  latte 
an  assignee  in  bankruptcy  belongs.  He  is  like  an  adminis 
executor,  or  guardian,  upon  whom,  when  appointed  by  the 
authority,  the  law  confers  the  right  and  power  to  conti 
property  thus  committed  to  his  charge,  paramount  to  all  < 
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JB  Dot  give  to,  or  vcat  in  him,  the  absolute  ovnerehip  in 
ight  to  the  property.  He  is  a  mere  trustee,  accountable 
!  law  to  the  ceilvi  que  tru»U.  He  holds  the  property 
to  him  in  trust,  and  takes  possession,  by  virtue  of  the 

leases  and  policies,  as  well  as  other  property.  In  leases 
inants  against  alienation  without  consent,  &c.,  it  has 
en  held  that  the  leases  pass  to  the  assignee,  and  this  by 
he  bankrupt  law.  Nay  more,  it  has  been  held,  Wadham 
•e,  2  Chittj  600,  that  in  such  case,  the  absent  of  the  les- 
1  assignment  is  to  be  presumed  from  the  law  itself.  This 
i  nothing  but  the  simple  enunciation  of  the  principles  laid 
!jord  ELLENBOEOCflH  in  Copeland  v.  Stevent,  1 B.  &  Aid. 
substance  he  declares  that  the  assignee  is  only  a  mere 

the  bankrupt  and  for  his  creditors.  He  sayfl :  "  An 
t  by  the  Commissioner  of  Bankruptcy  ia  the  execution  of 
f  power  given  them  for  a  particular  purpose,  namely,  the 
if  the  bankrupt's  debts.  Nothing  passes  from  them,  for 
as  vested  in  them.  Whatever  passes,  passed  by  force 
tute,  and  for  the  purpose  of  effecting  the  object  of  the 
f  •  *  •  The  object  of  the  statute,  and  of  the  assign- 
he  payment  of  the  bankrupt's  debts,  and  the  assignee 
only  for  that  purpose." 

n  Mitford  v.  Sfi^ord,  9  Vesey  100,  and  Ex  parte  ffer- 
esey  186,  the  court  declared  that  "  Assignees  are  not 
1  as  having  the  same  rights  as  purchasers  for  a  valuable 
ion,  and  that  they  are  placed  in  the  same  class  as 
•epresentatives  of  intestates."  Of  course  I  need  not 
liorities  to  show  that  Wells  dying,  this  policy,  notwith- 
ta  covenants,  would  pass  to  and  vest  in  his  administrator. 
le  caaes  the  principle  is  clearly  deduced  that  an  assignee 
e  of  involuntary  bankruptcy  is  only  a  trustee,  an  agent, 
in  the  shoes  of  the  bankrupt,  with  only  power  to  do 
bankrupt  ought  to  have  done,  namely,  pay  the  debts 
I  assets.  By  the  provisions  of  the  bankrupt  law,  the 
lakea  the  assignment  and  not  the  bankrupt.     The  latter 

paper  and  performs  no  act  to  divest  him  of  the  title, 
introl  of  this  property  merely  and  solely  by  judgment  of 

is  taken  from  him  and  vested  in  the  assignee,  who  has 
e  power  to  do  what  the  general  as  well  as  the  bankrupt 
res,  namely,  to  appropriate  the  bankrupt's  property  to 
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the  payment  of  his  debts.  In  other  words,  that  the  aseigni 
mere  agent  of  the  debtor  to  use  his  property  in  the  payment 
debts :  It  therefore  follows  from  this,  that  the  bankrupt  re 
as  much  interested  in  watching  over  and  guarding  the  ii 
property  after  as  before  bankruptcy,  and  that  the  aseignei 
not  acquire  such  an  interest  in  the  policy,  nor  in  the  insure 
perty,  as  to  work  the  forfeiture  contemplated  by  the  clam 
question :  Phil.  Ins.  107. 

This  conclusion  will  be  further  strengthened  by  a  review 
cases  upon  the  effect  of  an  involuntary  act  of  bankruptcy 
the  breaches  of  covenant  in  insurance  and  other  like  cont 
Parsons,  in  his  work  on  Contracts,  2d  vol.  451,  says :  "  On  gi 
principles,  that  where  property,  insured  against  fire,  is  take 
the  possession  of  the  law,  for  the  benefit  of  creditors,  the  inst 
will  remain  valid,  until  the  property  is  sold  by  the  asaij 
The  case  of  Bragg  v.  iPew  England  Insurance  Company,  5  ] 
289,  was  a  suit  brought  on  a  policy  which  contained  a  claust 
*'  if  the  property  shall  in  any  way  be  alienated,  the  policj 
he  void,"  The  property  was  mortgaged  at  the  time,  and  thi 
communicated  to  the  company.  During  the  life  of  the  polic 
mortgage  was  foreclosed  and  the  property  sold.  But  the 
said  "  that  the  title  that  became  vested  in  the  mortgagee  1 
foreclosure  was  brought  about  by  the  operation  of  law.  The 
no  act  or  conveyance  or  transfer  by  the  mortgagor  to  the 
gagee.  We  cannot,  thm-cfore,  regard  the  foreclosure  and  e 
an  alienation."  In  the  case  of  Smith  v.  Putnam,  S  Pick 
there  was  a  lease  of  a  farm,  with  a  covenant  not  to  carry  o: 
hay,  under  a  forfeiture  of  ten  dollars  per  ton.  Il&y  was  atl 
and  carried  off  by  the  creditors  of  the  leasee,  and  witho 
consent.  In  this  suit  for  the  forfeiture  the  court  said  "  thi 
general  principle  to  be  deduced  from  all  the  cases  was  that 
nants  not  to  assign,  transfer,  &c.,  are  broken  only  by  a  voli 
transfer  by  the  lessee.  That  thft  removal  of  the  hay  by  e 
execution,  was  not  a  voluntary  act  of  the  lessee,  and  therefi 
breach  of  the  covenant."  The  leading  case  in  England  is . 
Carter,  8  Term  57.  Suit  was  brought  on  a  lease,  which  con 
a  covenant  that  the  lessee  "  should  not  set  over,  assign, 
for,  in  any  way  dispose  of  the  lease,  without  the  writtei 
sent  of  the  lessor."  The  lessee  confessed  judgment,  and 
execution  issued   thereon,  the   lease   was  sold.     Lord   Ki 
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said:  ^*  I  adopt  the  distinction  between  th<\«e  acts  which  the  party 
does  Yolantarily,  and  those  that  pass  m  invitum.  Judgment,  in 
contemplation  of  law,  always  passes  in  mvitumj  and  therefore  there 
is  no  breach."  The  same  doctrine  was  held  thirty  years  before, 
and  will  be  found  in  Crusoe  v,  Btbghy^  3  Wilson  284. 

In  the  case  of  Wilkinson  v.  Wilkinson^  Cooper's  Ch.  Cases 
259,  a  father  by  will  gave  his  son  the  rents  and  profits  of  certain 
premises,  with  a  proviso,  that  if  the  son  assigned  or  disposed  of 
or  otherwise  encumbered  the  property  he  shall  forfeit  the  estate. 
The  son  afterwards  became  bankrupt.  Sir  W.  Grant,  in  deciding 
the  case,  says :  "  Now  courts  of  law  have  held  that  an  assignment 
by  operation  of  law,  which  bankruptcy  is,  is  not  an  alienation 
within  the  meaning  of  a  restraint  against  alienation." 

Hilliard  in  his  work  on  Bankruptcy  141,  sums  up  the  law  in 
these  words :  "  Property  may  be  limited  or  leased,  to  be  void  or 
revert  back  in  the  event  of  bankruptcy,  and  if  a  lease  to  a  trader 
coDtain  such  proviso,  the  term  does  not  pass  to  his  assignee,  but 
reverts  back.  But  to  prevent  its  passing,  there  must  be  an  express 
proviso  to  that  effect.  The  usual  covenant  or  proviso  not  to  let, 
assign,  or  transfer,  without  consent,  &c.,  will  not  be  sufficient. 
Tlie  commissioners  may  still  assign  the  lease  to  the  assignees, 
without  such  consent,  and  that  such  consent  is  presumed  by  opera- 
tion of  law.  The  distinction,  however,  is  taken  in  England  that 
unlike  bankruptcy,  which  is  an  involuntary  proceeding,  insolvency 
being  a  voluntary  proceeding  on  the  part  of  the  debtor  himself, 
is  a  breach  of  the  covenant  against  assignment,  and  works  a 
forfeiture." 

On  these  authorities,  it  seems  clear  to  me,  that  the  clauses  in 
this  policy  forbidding  its  assignment,  and  the  change  and  transfer 
of  the  title  to  the  property,  have  no  more  effect  than  similar  words 
in  leases.  Both  are  contracts  between  two  persons,  with  this 
difference,  that  leases  are  under  seal,  and  therefore  of  a  higher 
nature.  The  cases  cited  establish  the  doctrine  that  bankruptcy 
and  judgments  are  involuntary,  and  do  not  avoid  covenants  against 
a^isignments  and  transfers,  either  in  leases  or  policies  of  insurance. 

In  this  case  the  bankruptcy  of  Wells,  the  owner  of  the  policy 
and  Ae  property,  was  involuntary.  By  operation  of  the  law  the 
policy  and  property  were  taken  out  of  his  custody  and  control, 
and  placed  in  the  hands  of  the  assignee,  as  the  agent  of  the  law, 
to  sell  the  same  and  pay  his  debts.     The  entire  interest  in  ^e 
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property  is  sold  under  the  l&w  by  the  assignee.  The  lo 
vided  for  in  this  policy  accrued  while  the  property  was 
condition.  It  was  stilt  in  law  Wells's  property,  but  by  op 
of  law  in  the  hands  of  the  assignee  for  the  sole  purpose  of 
and  of  applying  the  proceeds  for  Wells's  benefit. 

Decree  for  petiti( 


Supreme  Court  of  Penntylvania. 
HEASTINOS  e.  HoOEE. 
When  fbe  lendor  of  penonal  properlj  mftkei  Irandalent  repre*enMti<: 
gard  to  il>  Talae,  ar  ii  olberwJM  gniltj  of  fraud  in  makiog  or  porfon 
contract,  the  vendee  has  hii  cleclion  of  remediea  for  the  injurj  ;  he  m&j 
the   bargain  eren  after  he   has  diacoTcred  the  fraud,  and  recoTcr  dam 
acconni  of  it,  or  he  maj  rescind  the  contract  and  recoTcr  back  what  he  h 
If  he  elects  the  former  reined;  »ad  (nei  in  case  for  the  deceit,  he  is  ni 
10  retam  or  make  tender  of  the  propertj. 

Thib  wag  an  action  on  the  case  for  deceit  in  the  sale  of  i 
The  jury  found,  under  instmctiong  of  the  court,  that  tbi 
was  fatally  diseased  at  the  time  of  the  sale,  and  that  the  i 
ant  knew  it,  and  assessed  the  plaintiff's  damages  at  9'. 
subject  to  the  opinion  of  the  conrt  on  the  question  of  law  re 
viz. :  Whether  the  plaintiff  having  failed  or  neglected  to 
return  the  horse  to  the  defendant,  but  on  the  contrary 
retained  and  destroyed  the  animal  without  having  made  an 
offer,  can  maintain  this  action  for  purchase-money  ?  I 
hearing  of  the  reserved  question,  the  court  directed  ju< 
to  be  entered  in  favor  of  the  defendant  non  obttanU  va 
whereupon  the  plaintiff  took  a  writ  of  error  to  this  court. 

The  opinion  of  the  court  was  delivered  by 
Williams,  J, — Where  the  vendor  of  personal  property 
fraudulent  representations  in  regard  to  its  value,  or  is  otl 
guilty  of  fraud  in  making  or  performing  the  contract,  the 
has  his  election  of  remedies  for  the  injury ;  he  may  stand 
bargain,  even  after  he  has  discovered  the  fraud,  and  i 
damages  on  account  of  it,  or  he  may  rescind  the  contra 
recover  back  what  he  baa  paid  :  Sedg.  Dam.  296  ;  2  Kent' 
480,  note  A. ;  Weiion  v.  Sovmet,  1  Dougl.  28 ;  Toteera  ^ 
r«t,  1  Term  183;  Boorman  v.  Jenkint,  12  Wend.  566;   I 
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,  18  Id.  426 ;  Wkitneif  v.  Allaire,  4  Denio  564.  In  the 
cited  Jewbtt,  J.,  s&ja :  A  return  of  the  property  to  the 
r  an  offer  to  retnm,  is  in  no  case  neceasary,  except  to 
e  vendee  to  withhold  or  recover  back  the  price.  When 
in  acta&l  disaEGrmance  of  the  contract,  the  title  to  the 
is  revested  in  the  vendor.  In  all  cases  of  frand,  the 
irho  alone  has  the  right  of  disaffirmance,  may  remain 
[  bring  his  action  to  recover  damages  for  the  fraud,  or 

on  it  by  way  of  defence  to  the  action  of  the  vendor, 

there  has  been  a  full  acceptance  by  him,  with  know- 
the  defects  in  the  property.  An  affirmance  of  the  con- 
he  vendee,  with  such  knowledge,  merely  extinguishes  his 
escind  the  sale.  His  other  remedies  remaia  unimpaired. 
}r  can  never  complain  that  the  vendee  has  not  rescinded." 
iction  between  these  two  forms  of  action,  as  a  remedy 
suil,  is  recognised  in  Peartoll  v.  Chapin,  8  Wright  14, 
nainly  relied  on  by  the  court  below  to  sustain  its  ruling 
»erved  question.  There  the  action  was  assumpsit  to 
ack  the  price  paid  for  the  land,  and  it  was  held  that  the 
ast  first  tender  a  reconveyance.  And  why  ?  Because 
1  was  in  disaffirmance  of  the  contract,  and  "he  must 

he  had  rescinded  it  by  doing  all  that  was  necessary 
nably  possible  to  restore  the  parties  to  the  condition  in 
!j  were  before  the  contract."  If  he  has  done  this,  he 
e  his  action  of  tort  for  the  fraud,  and  sue  in  attvmptit 
loney  which  he  pud  on  the  contract.  But  "he  who 
lamages  for  the  fraud,  say  the  court,  affirms  the  validity 
ntract,  Junkini  v.  Simpaon,  2  Shep.  364 ;  Wfiitnet/  v, 
I  Denio  554 ;  or  who  knowingly  accepts  or  retains  any 
ider  it ;  Share  v.  Anderaon,  7  8.  &  R.  68 ;  Wilion  v. 
r  W.  &  S.  125;  Gvtzwexler  v.  Laehnan,  28  Mo.  168; 
les  the  property  as  his  own  after  the  discovery  of  the 
iCuHoch  V.  ScoH,  18  B.  Mon.  172;  Dill  v.  Cmnp,  22 
."  And  therefore  it  is  that  a  count  for  damages  for 
,  and  one  for  a  rescission  of  the  contract,  are  repugnant. 

declaration  is  not  in  assumpsit  to  recover  back  the  price 
,he  horse,  but  in  case  to  recovw  damages  for  the  alleged 
id  as  the  authorities  show,  tho  plaintiff  was  not  bound 
[>  return  the  horse  before  he  could  maintain  the  action. 
rt,  therefore,  fell  into  an  error  in  deciding  that  he  was 
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not  entitled  to  recover  because  he  hftd  not  offered  to  reti 
horse.  The  attention  of  the  learned  judge  doee  not  seem 
heen  directed  to  the  pleadings,  and  he  was  doubtless  led  i 
error  of  treating  the  case  as  an  action  of  tuiumpnt  to 
back  the  price  paid  for  the  horse  by  the  form  in  which  tfa 
was  presented  and  the  question  reeerred.  The  judgmei 
therefore  be  reversed,  and  the  canse  sent  back  to  be  tried 
issue  formed  bj  the  pleadings. 

The  gist  of  the  action  is  the  alleged  fraud  and  deeeit 
defendant  in  inducing  the  plaintiff  to  buy  the  horse,  bi 
him  to  be  of  usual  and  ordinary  health  and  soundness,  t 
plaintiff's  right  to  recover  turns  on  the  question  whetl 
defendant  was  gmlty  of  the  fraud  and  deceit  with  whicl 
charged.  If  he  waa  not,  the  plaintiff  is  not  entitled  to 
though  the  defendant  may  have  known  that  the  horse  was 
diseased  at  the  time  of  the  sale. 

Judgment  reversed,  and  a  vatire  faeiat  de  novo  awai 


United  States  Dutrict  Court,  Hastem  Diatrict  of  Wiie 
In  Admiral^/. 
THE  PROPELLER  FREMONT. 
A  reiiet  •mptojed  on  the  iKkes,  between  ■  port  of  the  United  Btateaand 
port,  hvriag  ihipped  a  aMmKn  on  verbal  promin  of  certain  iragei,  and  no 
article*  haTing  been  ligned,  the  leaniaa  inaj  leare  the  reuel  at  anj  t 
the  Beaman  has  drawn  Ihe  full  wages  promised,  and  does  not  demand  mt 
leaving,  he  cannot  recover  a  larger  amount. 

The  propeller  was  employed  in  trade  between  the  port 
nia,  in  Canada,  and  the  city  of  Chicago,  in  connection  w 
Grand  Trunk  Buh-oad.  On  the  24th  of  May,  1870,  at  C 
■  the  libellant  shipped  on  board  as  first  mate  on  verbal  c 
with  the  master,  at  seventy  dollars  per  month,  no  til 
articles  being  signed.  Libellant  continued  in  service  on 
drawing  his  wages  from  time  to  time  as  he  wanted  mone; 
the  81st  of  October  following,  when  he  left  the  venel  i 
waukee,  having  drawn  his  full  wages  at  the  rate  of  sevet 
lars  per  mooth,  and  not  making  demand  for  any  large 
The  vessel  was  on  a  trip  from  Sarnia  to  Chicago,  when  h 
left,  having  notice  to  return  on  board  as  the  vessel  was  ri 
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i  declined  or  neglected  to  appear,  and  tlie  veeiel  bid 
gftted  to  Chicago  iritliout  a  first  mate,  vliere  the  master 
d  to  procnre  another  in  hie  place.  This  vaa  a  libel 
fereace  between  what  he  had  drawn  and  the  higheat 
gee  paid  during  the  time  of  hie  Beirioe,  to  pemosB  in 
laoit;. 

I  and  ffamilton,  for  libellaat. 

faeAUuter,  for  claimant. 

,  D.  J.—'It  is  contended  on  behalf  of  the  libellant  that 
signed  shipping  articles  in  a  printed  or  written  cob- 
as  at  liberty  under  the  law  to  leave  the  veaeel  at  pleo- 
emand  the  highest  rate  of  wages. 
ict  for  the  government  and  regulation  of  seamen  in  the 
ervice,  approved  July  20th  1790  ( 1  Statutes  at  Large 
r  master  of  "  any  ship  or  vessel  of  the  burthen  of  fifty 
wards,  bound  from  a  port  in  one  state  to  a  port  in  any 
BQ  acijoiniDg  state,  shall,  before  he  proceed  on  such 
ike  an  agreement  in  writing  or  in  print  with  every 
mariner  on  board  such  ship  or  vessel,"  kc.  By  the  tenth 
:he  act,  in  addition  to  the  several  acts  regulating  the 
ind  discharge  of  seamen,  approved  July  20tb  1840  (5 
;  Large  894),  "  All  shipments  of  seamen  made  con- 
e  provisions  of  this  and  other  acts  of  Congrees  shall  be 
uiy  seaman  so  shipped  may  leave  the  service  at  any 
lemand  the  highest  rate  of  wages  paid  to  any  seaman 
-  the  voyage,  or  the  sum  agreed  to  be  given  him  at  his 
The  general  scope  of  this  act  relates  to  vessels  bound 
n  voyage,  but  the  tenth  article  above  quoted  extends 
udes  all  shipments  of  seamen.  Even  if  these  statutory 
did  not  embrace  seamen  shipped  on  vessels  employed 
trade,  they  should  be  enforced  by  ^e  courts  as  correct 
of  muitime  law.  This  vessel,  at  the  time  of  the 
.nd  service  of  the  libellaat,  was  employed  in  trade  witb 
lort.  Libellant  had  drawn  his  fuU  wagee  promised  him 
!  of  his  shipment,  and  left  at  his  pleasure.  He  took 
of  the  right  extended  to  him  under  the  Act  of  1840. 
ring  the  service  he  had  not  demanded  or  given  notice 
imed  a  larger  amount.     Libellant  had  a  lawful  right 
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to  leave  the  service  at  Milwaukee,  and  having  received  the  full 
wages  up  to  that  time  as  promised  him  at  his  shipment,  he  could 
not  maintain  this  libel  for  a  larger  amount,  if  he  had  proven  him- 
self entitled  to  it,  which  he  did  not.  If  the  master  was  put  to 
inconvenience  by  libellant's  leaving  the  service,  it  was  his  own 
fault  in  not  complying  with  the  law.  It  is  the  duty  of  every 
master  navigating  the  lakes  to  have  his  seamen  sign  shipping 
articles,  specifying  the  ports  or  places  to  which  his  vessel  trades, 
and  the  trip  or  season  for  which  they  are  shipped,  and  the  wages 
to  be  paid.  In  cases  of  such  neglect  every  legal  intendment  will 
be  taken  against  the  master  and  owners.  It  is  not  the  fault  of 
the  seaman  that  shipping  articles  are  not  signed,  but  of  the  master. 
It  does  not  appear  that  libellant  is  legally  entitled  to  anj 
larger  amount  of  wages  than  he  received  before  leaving  the 
service ;  and  this  libel  must  be  dismissed. 
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court  of  chancery  of  new  jersey.* 

supreme  court  of  new  york.* 
supreme  court  of  pennsylvania.* 

Action. 

Where  Money  paid  may  he  recovered  hack, — Money  was  paid  by  the 
plaintiff's  assignors  to  S.,  in  order  that  such  assignors  might  become 
members  of  an  association  of  which  S.  was  president ;  but  there  was  no 
evidence  or  finding  that  they  ever  did  become  such  members.  Sabse- 
quently  the  association  was  dissolved.  Held^  that  the  money  having 
been  paid  for  an  object  that  was  never  accomplished,  and  which  it  had 
become  impossible  to  accomplish,  S.  or  his  administrator  was  bound 
to  refund  the  same  :   Churchill  v.  Stone^  58  Barb. 

Agreement. 

Construction,  what  is  a  Warranty. — The  defendants  agreed  to  send 
to  the  plaintiffs  at  San  Francisco  <<  all  the  balance  of  the  iron  for  said 
railroad,  now  lying  in  Boston  or  New  York,  amounting  to  about 
fifteen  hundred  tons,  which  said  iron  was  originally  purchased  by  C.  L. 
W.  from  W.  F.  W.  &  Co.  of  Boston."  Held,  that  this  language  was 
simply  descriptive  and  did  not  constitute  a  warranty  that  the  particular 


•  From  C.  E.  Green,  Esq.,  Reporter ;  to  appear  in  vol.  6  of  his  reports. 

•  From  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  toI.  58  of  his  reports. 

•  From  P.  F.  Smith..  Esq.,  Reporter  ;  to  appear  in  64  Penn.  Rep. 
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et«d,  kod  th«(  if  the  utiole  wu  not  at  the  pl«M  from  which 
[sDls  were  to  trinsport  it,  the  omiiaioQ  to  md<1  it  wonid  be  no 
their  pftrt:  Rubinmm  et  al.  r.  Flint  et  al.,  68  Barb. 

Ahbndhint. 
n  in  eomjiJamt,  leAen  airtd. — Amending  or  eon/orming  Com- 
Factt  proved. — ^The  omisaion  to  allege  in  a  oomplaint  a  demaDd 
pert^  ened  for  before  anit  brought,  ia  cured  by  proof  of  the 
le  report  of  the  referee,  finding  the  fact  of  a  demand,  and  by 
ent :  FutUrton  t.  Dallon,  68  Barb. 

the  parties  go  down  to  trial,  and  a  cauM  of  action  U  proved, 
e  complaint  may  be  defective,  teeted  merely  as  a  pleading, 
irrer,  it  ia  the  daty  of  a  referee  or  the  oourt  to  conform  the 
Q  the  facta  proved,  in  furtherance  of  justice ;  and  ailer  jadg- 
be  entered  according  to  a  ease  clearly  proved,  it  ia  the  duty 
rt  to  araeud  or  to  regard  the  pleading  aa  duly  Bmecdod  :  Id. 

Abbitration  and  Award. 
of  l^  Court  of  Smity. — The  qoesUoD  whether  an  award  is 
or  niijnst,  cannot  be  considered  in  a  court  of  eqnity,  nor  its 
iewed.  Bnt  where  the  alleged  errors  are  of  a  aort  sufficient 
e  the  award,  this  court  will  regard  them  so  that  a  determina- 
ently  exceaaive  may  be  aet  aside  :  Wat  Jeriey  R.  Co.  v.  Tho- 
E.  Green. 

irt  has  jurisdiction  over  awards.  Bat  it  will  not  exercise  it 
swards,  which  by  agreement  are  made  rules  of  court.  The 
bich  the  role  is  cDtered  has  that  power  and  must  exercise  it : 

t  will  review  and  correct  an  award.  The  only  power  is  to  aet 
ir  cormplJon  or  miscondnot  in   the  arbitrators,  or   a  plain 

law  or  fact.  And  if  arbitrators  decide  against  law,  not  by 
int  of  purpose,  with  the  intention  of  making  a  just  award, 
strict  principles  of  law  aeem  to  them  to  work  injustice,  their 

not  be  disturbed :  Id. 

arbitrators  proceed  without  the  knowledge  of  either  party. 
at  giving  him  an  opportunity  to  be  heard,  or  if  they  decide 
ly  evidence,  it  is  snch  miscondaat  ss  will  set  aside  the  award : 

,  new  arbitrator  is  chosen  by  the  original  arbitrators,  either 
the  right  to  addace  addition^  testimony  and  additional  argu- 
kud  where  either  party  has  not  only  not  waived  such  right, 

the  award  is  made,  presents  bis  protest  to  the  arbitrators,  as 
aid  reasonably  be  done,  and  serves  an  injunction  upon  them 
L  them  from  proceeding,  and  the  arbitrators  shut  him  out  from 

and  make  their  award  in  the  face  of  the  protoat  and  injunc- 
such  misconduct  as  will  set  aside  the  award  :  Id. 
unction  will  not  be  diSBolred   for  new  matter    in  avoidance 

the  answer  and  not  responsive  to  the  bill :  Id. 

Attachment. 
ye  —  Miinomer  —  Inttrttt. —  Rushton    gave   a    mortgage    to 
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Q^orge.  Bowe  bsned  a  foreign  sttMfameDt  agsiost  George,  ■ 
Boire  faaiu  recovered  judgmeatdgainst  Bneliton  as  garDbhee. 
that  Rciwe  could  aHintatn  a  scire  faciaa  on  the  mortgage  in  the 
of  George  U>  Rowe's  use :  Rwhton  v.  Rowe,  64  Pa. 

The  attachment  was  a  seizure  of  the  mortgage  as  belonging  to  ( 
and  tlie  law  regarded  it  as  ao  assigameiit  to  Rowe :  Jd. 

The  mortgage  was  to  Lyman  and  John  George,  trading  as  " 
George  &  Co. ; "  the  attachment  was  against  Lyman  Geo^e  an 
iiam  George,  trading  as  L.  A.  G«orge  &  Co."  Seld,  that  the  mil 
of  ooe  of  the  partners  was  aQimportant,  the  name  of  the  _finn 
accurato :  Jd. 

Interest,  a/ier  the  service  of  the  attachment,  could  under  the  < 
stances,  be  recovered  against  the  mortgagor.  The  rule  that  i 
ceases  from  the  service  of  the  attachment,  does  not  apply  vrht 
delay  is  produced  by  the  litigiousnesB  ot  unteasooable  oondnot 
garnishee :  Id. 

When  the  garnishee  has  been  ready  and  willing  to  pay  de 
interest  he  is  within  the  rule.  A  sure  way  for  the  garnishee  t 
liability  for  interest  would  be  to  pay  the  money  into  court:  Id. 

Bankruptct. 

DaU  tchen  Ami/nment  lake*  rffed — Payne^U  to  Bankn^t— 
guent  Eamingi. — An  assignment  in  bankruptcy,  no  matter  whei 
takes  effect  as  if  it  had  been  made  at  the  commenoement  of  t1 
ceeding :  JUdju  v.  ManufacttiTen'  Nat.  Bank,  64  Pa. 

Of  auob  assignment  by  operation  of  law,  the  whole  world  is 
to  take  notice ;  and  payment  to  a  bankrupt  after  filing  the  ] 
although  made  bmtdtfide  and  withont  actual  notice  is  not  valid  : 

B.,  after  the  filing  of  a  petition  against  him,  deposited  mon< 
bank  which  was  afterwards  paid  on  his  checks.  Ht^  that  the  ps 
were  valid.  The  assignment  transfers  only  the  property  wbi 
bankrupt  owned  at  the  filing  of  the  petition.  His  earnings  and 
sitions  after  the  commenoement  of  the  proceedings  are  his  own, 
to  his  eventual  discharge ;  and  if  he  does  not  snoceed  in  obtain 
discbarge,  his  subsequent  acquisitions  remain  liable  to  his  credito 

The  onus  is  upon  the  assignees  to  prove  that  the  property  i 
bankrupt's  at  the  commenoement  of  the  proceedings :  Id. 

BiLLB  AND  Notes. 

Contideration. — An  agreement  between  partners  for  the  disi 
of  the  firm,  and  for  a  transfer  from  one  partner  to  the  other 
assets  of  the  firm,  is  a  good  oonsideration  for  a  promissory  note 
by  the  Utt«r  for  the  purohaae-money :  Springer  v.  Dwyer,  58  B; 

The  fact  that  the  purchaser  of  the  assets  was  induced  to  en 
the  agreement  by  false  and  fraudulent  representations  of  thi 
partner  respecting  the  partnership  assets,  is  no  defence  to  an 
upon  the  note  by  a  bond  fide  holder,  so  long  as  the  agreement 
and  the  defendant  retains  the  property  transferred  without  offe 
reassign  the  same  or  demanding  a  return  of  the  note  :  Id. 

Under  such  circumstances,  however,  the  maker  of  the  no 
maintain  an  action  against  the  payee  for  the  frand ;  or  in  an  acti( 
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m&7  Ret  up  the  innd  u  «  oovnter  cUim.  Per  iNOftAHAii,  P 

the  eodorsee  of  a  note  prodnoee  it  on  tbe  trial,  it  is  to  be 
he  is  the  holder  in  good  futh,  and  that  be  received  it  before 
It'  the  defendant  alleges  the  ooDtrarj,  the  hnrden  of  proof 
m.  A  mere  denial  of  ownerahip  b;  the  plaintiff,  a  few  days 
lote  niatares,  will  not  oonclnde  him  or  rebut  the  presumpdon 
hip  before  maturity.  Per  Babnabd,  J. :  Id. 
\tatloa  for  BndoTUmenU. — In  the  caae'of  eDdorsements  of  ooui- 
Lper  by  accommodation  endorsers,  the  law  doea  not  presume  an 
between  the  maker  affd  endorser  that  the  latter  shall  be  com- 
br  the  favor  of  his  endorsement.  If  compensation  is  olainied, 
ser  must  show  that  there  was  a  special  agreement  that  he 
compensated  for  such  use  of  Jiis  credit:   Perriiiev.  IloU-liiitt. 

BaoKES. 

I  of  Fe«t — OpMumt  of  Witutua  as  to  Vafm  of  Servicei. — 
lensatioD  for  nrokerage  in  soliciting  or  procuring  the  lotto 
anoe  of  money  being  fixed  by  statute,  it  cannot  be  enlarged 
1  in  a  particular  case  by  any  testimony  :  Ftrrint  v.  Botchkitt, 

nion  of  a  witness  as  to  the  value  of  services  rendered  by  the 
)  the  defendant  in  procuring  the  defendant's  paper  to  be  dis- 
□  d  obtaining  loans  For  him  in  that  way  in  endorsing  such 
[  thus  aiding  him  with  his  credit,  either  by  way  of  sale  or 
edit;  and  for  time,  travel,  and  ezpenses  in  going  to  different 

places  to  get  the  defendant's  paper  discounted  and  renewed, 
sible:  Id. 

time,  travel  and  expense  are  expended  or  incurred  by  an 
3r  his  principal,  independently  of  the  brokerage,  he  may  recover 
[pen  the  general  promise  to  pay  whatever  sum  he  can  prove 
a  to  be  worth,  not  to  the  defendant  in  the  particular  circum- 

which  be  was  placed,  but  according  to  the  general  price  and 
uch  services.  This  may  be  proved  by  the  opinions  of  wit- 
3  are  qualified  to  jndge  of  the  value  of  the  services  :  Id. 
is  uf  witnesses  are  not  competent  to  fix  a  price  for  the  use  of 
ere  no  price  was  agreed  upon;  for  the  reason  that  credit  can- 
1  to  have  any  regular  and  current  market-value :  Id. 

Contract, 

■  of  Mindt—Fart  /*rr/orniinre.— Where  the  minds  of  the  par- 
ontract  do  not  meet  upon  the  whole  and  esact  terms  of  such 
*e  same  is  void  :  FulUrlon.  v.  Dalton,  58  Uarb. 
er  ia  done  between  the  parties,  under  a  aupposed  agreement, 
re  ia  a  mutual  misunderstanding  as  to  its  terms,  is  not  bind- 
though  both  parties  consent  at  the  time  to  the  delivery  of  a 
the  property  agreed  to  be  sold,  each  supposing  that  the  deli- 
Kceptance  ia  to  be  a  part  performance  of  the  contract,  and 
urchasei  will  only  become  the  absolute  owner  when  the  whole 
hall  have  been  performed,  the  law  will  nut  imply  that  either 
ties  intended  that  the  property  delivered  was  to  be  absolutely 
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the  purchaser's  ia  case  he  failed  to  comply  with  the  whole  agn 
Id. 

COVBHANT. 

Running  wilh  Land. — A  coTeniDt  in  a  deed  ;  "It  being  ei 
understood  and  agreed  that  the  houses  which  may  be  erected  on 
t^treet  shall  be  set  back  ten  feet  from  the  southerly  line  of  said 
is  a  coveoant  running  with  the  land,  and  binds  Dot  only  th< 
derive  title  from  the  covenantors,  but  also  their  grantees :  Wit 
llrnnhg,  0  C.  E.  Green. 

At  law  the  purchaser  of  one  of  these  lota  from  tbe  grantee  cc 
enforce  this  covenant  against  tbe  purchaser  of  another  of  tbeo: 
in  equity  observance  will  be  enforced  in  his  favor:  Id. 

Debtor  and  Ck editor. 

Mortgage  given  by  failing  Debtor — Preferenet. — A  mortgagi 
by  a  partner  ailer  the  failure  of  the  firm,  to  secure  a  debt  jue 
to  an  individual  creditor,  is  not  neceaearil;  tainted  with  fraud, 
fact  that  no  charge  was  ever  made  or  bill  presented  until  the  mo 
was  alarmed  by  prospective  embarrassments,  and  that  tbe  accoi 
made  out  and  cbsi^res  agreed  upon  for  this  very  mortgage  :  Slili 
Sti/lman,  6  C.  B.  Green. 

A  subsequent  or  even  conl«mporaneous  attempt  to  convey  or  en 
property,  so  as  to  delay  creditors,  cannot  affect  a  mortgage  fairl; 
to  secure  a  bonHJUle  creditor  :  IJ. 

Execution  agaiiitl  Choics  in  Action — Alignment  in  Fraud  of 
on. — Under  the  statutes  of  this  state,  a  judgment-creditor  w 
exhausted  his  remedy  by  elocution,  may  proceed  against  the  cli 
action  of  his  debtor,  and  a  court  of  equity  will  set  aside  a  IVai 
Assignment  by  the  debtor  of  such  choses  in  action  to  enable  the  < 
to  proceed  agaiost  them  :    Tuntum  v.  ffrwn,  6  C.  E.  Green. 

Such  creditor  is  entitled  to  have  the  mortgage-debts  due  the  jud 
debtor  collected  by  a  receiver  and  applied  to  the  payment  of  thi 
ment:  IJ. 

But  it  is  not  sufficient  for  tbe  creditor  simply  to  prove  t] 
debtor  made  tbe  assignment  for  tbe  purpose  of  hindering,  delayii 
defeating  the  collection  of  the  judgment.  He  must  show  tt 
assignee  participated  in  such  fraudulent  iutent,  or,  at  the  time  '. 
the  assignment,  had  notice  of  facts  and  circnmstances  from  wbi 
fraudulent  intent  of  the  assignor  was  a  natural  and  legal  inferen< 

If  a  purchaser  has  before  him  facts  which  should  put'him  on  i 
it  ia  equivalent  to  notice  of  the  fact  in  question,  and  when  sui 
constitutes  a  fraud  on  a  third  party,  it  will  not  protect  the  pur 
that  he  purchased  for  value:  Id. 

Deceit. 

Action  for:  Proof  of  Fraudulent  /n(en(,— The  very  gist  of  the 
for  deceit  is  the  fraudulent  intent  with  which  the  representati 
made ;  and  that  intent  is  not  established  by  proof  merely  of  the 
uf  the  rep  resell  tat  ion  ;  but  knowledge  when  it  was  made  by  thi 
making  it  that  it  was  false,  must  be  shown  :  Jtolinion  el  ol.  v.  j 
al,  58  Barb. 

Where  all  the  information  possessed  by  the  party  making  a  rc| 
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tatioD  was  obCaiaed  from  others,  and  there  waB  nothiDg  to  show  that  he 
did  not  believe  or  had  not  the  right  to  believe  in  the  trathfalness  of  the 
loformation  he  had  received ;  Hdd^  that  no  action  would  lie  against 
him  to  recover  damages  for  false  representations :  Id. 

Donatio  Causa  Mortis. 

Nature  of  Evidence  a$  to. — In  an  action  to  recover  the  proceeds  of  a 
check  alleged  by  defendaot  to  have  been  given  to  him  by  a  decedent, 
evidence  of  declarations  of  defendant,  and  circumstances  at  the  time  of 
taking  the  inventory,  not  relating  to  the  gift,  "was  held  to  be  inadmissible  : 
Rhodes  v.  Childs,  64  Pa. 

Evidence  for  the  defendant  for  the  purpose  of  showing  the  affection 
and  regard  of  the  decedent  for  him,  held  to  be  proper :  Id. 

Donationea  catisa  mortis  have  the  similitude  of  legacies,  i.  e.  they  are 
revocable  by  the  donor,  and  are  ambulatory  during  life ;  the  gifl  must 
be  with  a  view  to  the  donor's  death,  and  to  take  effect  only  on  the 
donor's  death  by  his  existing  disorder  or  illness ;  but  the  condition  may 
be  implied  from  the  circumstances  at  the  time.  Id. 

Equity.     See  Arbitration — Covenant — Insurance. 

EviDENOE.     See  Broker. 

Boohs  of  a  Bank. — The  books  of  a  bank,  not  kept  by  either^of  the 
parties  to  an  action,  nor  relating  to  transactions  between  them,  but 
referring  solely  to  transactions  between  the  defendant  and  the  bank, 
are  not  competent  evidence  between  the  parties  to  show  the  amount  of 
paper  which  has  been  discounted  by  the  bank  for  the  defendant,  and 
the  number  of  notes  so  discounted  and  renewed.  And  a  statement 
made  from  such  books  is  equally  incompetent:  Perrine  v.  HotchkisSj 
58  Barb. 

Fraub.     See  Deceit — Debtor  and  Creditor 

False  Representations — Recovering  back  Purchase-money. — The  de- 
fendant, representing  to  the  plaintiff  that  he  had  the  agency  for  the  sale 
of  a  sewing-machine  for  a  particular  county,  and  the  right  to  sell  and 
transfer  the  same,  sold  and  transferred  such  agency  to  the  plaintiff,  who, 
relying  upon  the  truth  of  such  representations,  gave  his  note  for  the 
price,  and  subsequently  paid  the  same.  In  an  action  by  the  plaintiff  to 
recorer  back  the  money  so  paid,  the  referee  found  that  the  defendant 
bad  not  in  fact  any  agency  for  said  county,  or  right  to  sell  the  same, 
and  that  his  representations  were  false.  Held^  that  this  finding  war- 
ranted the  conclusion  that  the  plaintiff  was  entitled  to  recover  back  the 
purchase-money  paid  by  him  with  interest :  Baker  v.  Spencer^  58  Barb. 

Husband  and  Wife. 

Tenancy  by  Entireties — Execution  against  Huabrtmrs  Estate. —  A  pur- 
chaser at  sheriff's  sale,  under  a  judgment  against  a  husband,  of  his 
interest  in  an  estate  held  with  his  wife  by  entireties,  cannot  recover 
possession  during  the  wife's  life  :  McCurdy  and  Stevenson  v.  Canning. 
64  Pa. 

If  an  estate  be  made  to  husband  and  wife  during  coverture,  they 
are  not  properly  joint  tenants  or  tenants  in  common,  but  both  are  seised 
of  the  entirety  :  Id. 
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Neittier  crd  dispoM  of  any  p&rt  without  the  Bweat  of  th«  oth 
the  whole  must  reniMii  to  the  auTTiTor;  Id. 

The  aame  wordB  whioh  would  make  two  other  persoos  jomt  i 
will  make  hnsbaod  and  wife  teuaiits  by  the  entirety.  The  Act  of 
Slat  1812  (Joint  Tenants)  does  not  apply  to  entireties  of  husba 
wife :  Id. 

Ikpast. 

Juritdiction  of  Eqaily  at  lo  Cutlodj/  tf. — When  an  iasue  ie  in 
ihe  pleadings  and  proofs  on  the  question  of  the  right  to  the  pen 
custody  of  infaDts,  the  cose  addresses  itself  to  the  general  autho 
equity,  as  the  public  guardian  of  infants :  Th^  Slate,  Bairdpni 
v.Baird,  6  C.  E.  Green, 

In  such  a  proceeding  it  is  not  the  technical  right  of  either 
.which  will  control  the  decision,  but  the  primary  motive  of  judicial 
will  be  the  well  being  of  the  infants :  Id. 

Intbbkst.     8ee  Altachmtent. 

Insurance. 

Dcmioga  to  Iwtvred  b]/  act  of  third  Party — Payment  by  tuch 
enures  to  benefit  of  Inturer. — Where  an  insurance  company  ps 
insured  for  a  loss  by  fire  occasioned  by  the  fault  of  a  railroad  coi 
ajid  the  insured  afterwards  receives  the  amount  from  the  railroai 
pany,  in  satisfaction  of  his  damages,  he  holds  It  in  trust  for  the  ini 
and  they  may  recoTer  it  from  him  by  suit  in  equity :  JUonmouth  i 
V.  Siilchimon  et  al.,  6  C.  E.  Green. 

If  the  railroad  company  does  not  pay  the  insured  his  dama] 
pays  them  knowing  that  he  has  received  the  amount  insnred  ire 
insurance  company,  the  railroad  company  is  liable  to  the  insaraoc 
pany  in  a  suit  at  law  which  it  has  the  right  to  bring  in  the  n&roe 
insured,  without  his  consent  to  compel  repayment  of  the  damages 
amount  of  the  sum  paid  by  it ;  and  a  release  by  the  insured  to  th 
road  company  nould  be  no  defence  to  such  suit :  Jd. 

But  these  two  remedies  cannot  be  pursued  in  one  suit,  and  n 
the  insured  nor  the  railroad  company  is  a  proper  or  necessary 
to  a  suit  against  the  other;  and  in  no  way  are  they  jointly  lia 
that  a  decree  could  be  made,  or  a  judgment  given  against  both : 

Where  the  suit  is  by  bill  against  both,  if  the  only  prayer  were 
decree  for  the  payment  of  the  money,  a  demurrer  would  be  susi 
for  the  misjoinder.  But  under  the  geoernl  prayer  for  relief,  (h 
wilt  be  retained  to  give  auch  equitable  relief  as  the  facts  set  out 
bill  may  warrant :  Id. 

A  release  by  the  insured  to  the  railroad  company,  where  the  ra 
company  knew  that  the  insured  bad  received  the  amount  of  the 
mnce,  would  be  a  fraud  upon  the  insurance  company,  and  would  b< 
for  the  fraud.  And  in  such  case  the  insurance  company  has  the 
to  have  the  release  declared  void  before  commencing  a  suit  in  the 
of  the  insured  against  the  railroad  company.  In  such  a  suit  aj 
the  railroad  company  who  holds  the  release,  the  insured  would 
proper,  if  not  a  necessary  party  r  /(/. 

Courts  of  efjuity  have,  peculiarly,  cognisance  of  matters  of  franc 
have  jurisdiction  over  instruments  affected  by  fVaud,  and  will  d< 
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JUSOMINT.     See  Lien. 
LlQACr. 
£r  vetted  ornot. — A  giflofthe  ioterest  of  912,000  to  A.  during; 
at  her  death,  of  the  principa]  to  B.,  is  a  vested  legacy ;  and  if 
res  B.  the  principal  goes  upon  het  death  to  B.'a  representative  : 
£x'r».  T.  Anderiaa'i  Adm'rM.,  6  C.  E.  Green. 
LiKH. 

Iff  o/  a  lubtequent  Judgment  over  aprevwut  equitable  Lien  for 
■.-money. — A  judgment-creditor  who  advances  his  money  upon 
I  of  an  nnencamhered  title  upon  the  record  without  notice,  is 
to  the  lien  acquired  thereby,  in  preference  to  the  secret,  unre- 
en  of  the  vendor  for  a  part  of  the  pnrchase-money :  Hvlett  v. 
et  al.,  58  Barb. 

I  judgment-creditor  is  to  be  regarded  as  a  quaii  parchaser  fbr  a 
consideration  without  notice  :  Id. 

LlMITAIIOMB,   StATUTZ  OF. 

ml  on  account. — A  payment  on  acoonnt  of  an  existing  debt  is 

ilvocal  acknowledgment,  and  will  take  it  out  uf  the  Statute  of 

ins,  but  it  must  plainly  appear  that  the  payment  was  on  acconnt 

ry  debt;  an  independent  acconnt  against  a  creditor  in  the  books 

or  amounts  to  nothing:  Bartlay'i  Appeal,  64  Pa. 

:ge  gainst  a  creditor  la  no  adniiBsioQ  of  another  and  diiferent 

»ed  to  be  due 

another  part  o! 

MoETQAQK.     See  Attachment — Debtor  and  Creditor 

Ktian — Parehate  of  ike  Mortgage  hy  Mortgagor. — The  purchase 

tgage  by  the  executors  of  the  mor^gor,  where  the  mortgaged 

are  owned  by  a  third  party,  does  not  sadsfy  it :    Stiliman't 

StiBman,  6  C.  E.  QrecQ. 
ay  purchase  his  own  mortage  on  land  that  be  has  sold,  and 

such  purchase  may  render  the  bond   nnavailing,  yet  where 

conveyed  anhjeet  to  the  mortgage  as  part  of  the  consideration. 
gage  is  the  principal  seonrity,  and  even  if  tbe  obligor  pay  the 

is  entitled  to  he  subrogated  as  to  the  mortgage,  and  to  be  re- 
of  the  land  what  he  has  paid  on  bia  own  bond  :  Id. 
I  mortgaged  premises  are  conveyed  subject  to  a  mortgage,  and 
tee  conveys  the  premises  in  two  parcels,  and  the  parcel  last 
I  is  released  from  the  mortage,  the  other  parcel  must  pay  snch 
>n  of  the  amount  due  on  the  mortgage  as  its  value  bore  to  the 

the  whole  t^aet  at  the  time  of  the  conveyance  of  such  parcel : 

Faktitioh. 
rrence  hi/  Court  of  Eguitg  with  Suit  at  Lata — Improvementi  (y 
n  Common. — A  court  of  equity  will  not  interfere  with  proceod- 
partition  commenced  at  law,  unless  such  interference  becomes 
f  to  protect  some  party  thereto,  from  fraud  or  wrong,  or  secore 
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to  him  some  clear  right  which  the  law  tribaatl  frou  the  maoi 
proceeding  before  it,  oanoot  aecnre.  For  such  purpoee  courts  of 
will  iat«rfere  to  prevent  a  failure  of  justice  and  loss  of  rights :  J 
PUdoek,  6  0.  E.  Green. 

A  tenant  in  common  who  haa  made  improvemeota  on  the  lane 
in  common  is  entitled  to  an  equitable  partition.  The  only  go«] 
required  in  such  improvements  is  that  they  sboold  be  made  h( 
for  the  purpose  of  improving  the  property,  and  not  of  embarrassi 
co-tenants  or  encumbering  their  estate,  or  hindering  partition.  Ti 
that  the  tenant  making  such  improTemente,  knows  that  an  und 
share  in  the  land  is  held  by  another,  is  no  bar  to  equitable  partitio: 

It  is  no  bar  to  atlowaace  for  improvements  ia  equaliting  the  par 
that  the  improvements  were  made  by  tenants  in  common  in  rei 
during  the  previons  life  estate  :  Id. 

Keference  will  be  made  to  a  master  with  specific  instractii: 
ascertain  and  report  whether  parti^on  cannot  he  made  by  pa; m 
owelty,  if  not,  sale  wilt  be  ordered,  and  improvements  allowed  for, 
proceeds:  Id. 

Costs  and  expenses  of  defendants  in  the  proceedings  at  law,  f< 
tition,  those  proceedings  being  aQthorised  Dy  statute,  and  arres 


PAaxNEBanip.     See  Debtor  and  Creditor. 
Railboad. 

Eqailt/ — Etlopprl — Taking  Land*. — If  two  railroad  oompaniej 
the  authority  to  build  and  run  a  railroad  between  the  same  te 
neither  can  take  exception  to  any  irregularity  or  uolawfulneae  i 
exercise  of  such  franchise  by  the  other,  unless  it  can  show  a  part 
injury  to  itself  from  such  course ;  £rt«  Hailwaj/  Co.  v.  Del.  1 
wanna  d:  Weittrn  Railroad  Co.,  6  C.  E.  Green. 

Where  a  party  stands  by  and  encourages  another  in  the  constn 
of  a  public  work,  at  great  cost,  this  court  will  not  interfere  witl 
hb  instance.  Sneh  conduct  estops  him  from  calling  in  questio 
legality  of  the  structure :  Id. 

Where  a  railroad  company  appropriated  land  under  a  belief  tha 
were  the  owners  of  it,  and  the  land  appeared  to  be  of  no  pari 
value  to  the  real  owners,  this  court,  in  the  exercise  of  its  discr 
would  refuse  to  restrain  the  company  from  its  enjoyment :  Id. 

Qumre,  whether  this  court  will  prevent  by  injunction  the  perm 
appropriation  of  lands  by  a  railroad  company,  acting  vltra  vire$,  i 
absence  of  irreparable  injury:  Id. 

Where  a  company  have  irregularly  taken  lands,  but  have  the  ca 
to  acquire  title,  this  court  will  not,  where  the  advantage  t4>  the 
plainant  would  be  small,  and  the  injnry  to  the  company  incalci 
groat,  interpoee  and  atop  the  running  of  the  cars  on  auch  road, 
the  statutory  method  of  acquiring  dtle  can  bo  executed :  Id. 

When  the  title  to  the  lands,  the  use  of  which  the  complainant 
to  enjoin,  is  in  dispute,  this  court  has  no  jurisdiction.  In  such  ci 
injunction  is  never  granted  to  prevent  tbe  enjoyment  of  the  prope 
dispute  by  cither  party,  who  happens  to  be  in  possession  of  it:  Ii 
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irt  of  equity  will  never  lend  ita  active  aid  to  a  party,  vho,  by 

knowledge  and  artful  silence,  has  gained  an  unfair  advaotAf 
>ther:  Id. 

Sale.     See    Vendor. 
SHiEirr's  Sale. 

If  iciU  be  »et  atlde. — Mere  inadequacy  of  price  is  not  Bufficiei 
de  a  sheriff's  sale;  nor  is  it,  per  le,  proof  of  fVaud.    But  eve 

has  been  no  fraud,  if  the  iaadequaoj  is  gross,  and  the  part 
roperty  fatts  been  sold,  by  reason  of  mistake  or  misapprehensioi 
ittend  the  sale,  and  the  sacrifice  was  caused  by  such  mistake  ( 
ihension,  the  sale  will  be  set  aside  :  Kloeppincf  v.  SuUmaehei 
Green. 

ment  to  bag  far  Benefit  of  the  Debtor  in  the  Execution — Sp- 
■formance. — A  party  who  would  seek  specifio  performance  mui 
pt  in  asking  the  aid  of  the  courts.     Unreasonable  delay  will  o 

often  a  bar  to  ft  suit  of  this  character :  Merrill  v.  Brown,  6  ( 

ted  parol  agreements  to  buy  in  property  at  a  sheriff's  sale  fc 
iSt  of  defendants  in  execution  can  be  sustained  ooly  on  th 
)f  fraud :  Id. 

1  the  elements  of  the  case  are  simply  a  purchase  under  a  pan 
to  hold  for  the  benefit  of  the  defendant  in  execution,  such 
OD  cannot  be  enforced  either  at  law  or  in  equity :  Id. 
[efendant  agreed  by  parol  to  purchase  property  at  a  sheriff" 
the  benefit  of  the  defeodant  m  execution,  the  latter,  at  th 
the  agreement  assigning  to  him  tweaty-five  shares  of  stock  1 
e  purchase  "  more  beneficial  to  him."  It  was  also  agreed  tha 
ndant  in  execution  should  raise  the  purchase-money  and  tak 
erty  within  sixty  days  after  the  sale  : — Held,  that  tbe  defendai 
tion  having  failed  to  raise  the  money  and  redeem  the  propert 
two  years,  and  having  permitted  in  the  interim  the  purcnaee 
ive  tbe  property,  and  in  some  respects  use  it  as  his  own,  ha 
right  to  enforce  the  specifio  performance  of  the  eontraet 
0,  That  the  stock  stood  as  colkiteral  security,  and  that  the  pni 
ust  account  for  its  value,  it  having  been  sold  hj  him :  Id. 

Specific  Performance.  See  Sheriff't  Sale. 
Equity  requirei  to  entitle  to. — Where  a  deed  absolute  on  its  fac 
OS  a  security  for  the  payment  of  money,  by  or  for  the  grantor  t 
tee,  it  will  be  held  in  equity,  that  the  grantee  took  the  premise 
o  redemption  :  Crane  v.  Decamp  and  Others,  6  C.  E.  Green. 
an  application  for  a  specific  performance  of  a  contract  the  eovi 
BBtJBfied  that  the  claim  is  fair,  reasonable,  just  and  equal  in  a 
:  Id. 

ermine  these  qualities,  the  oourt  will  look  not  merely  at  th 
'  the  agreement,  but  at  the  relations  of  the  parties,  and  th 
ing  circumstances  :  Id. 

ty  seeking  the  specifio  performance  of  a  contract  must  shoi 
has  performed  or  been  ready  and  willing  to  perform  all  lb 
terms  of  his  contract:  Id. 


852  ABSTRACTS  OF  RECENT  DECISIONS. 

Time  and  modes  of  payment  attended  b;  special  circnmstani 

hardetiip  and  loss  caused  thereby,  are  circamstAnaes  to  be  weigb 
the  court  in  exerciEJog  a  aound  legal  discretion  ;  Id, 

The  surrender  of  a  vritten  contract  of  sale  followed  b;  acts  i 
sistent  with  the  continuance  of  tbe  same,  Eoch  as  negotiating  a  si 
another  party  by  the  surrenderor,  for  the  benefit  of  the  surrender 
Held,  To  be  in  equity,  a,  rescission  of  such  contract:  Id. 

Tkusts  and  Trustees. 

Rderue*  and  Familg  SttUement*. — Releases  from  ealvi*  quett 
their  t^nsteea  without  the  settlement  of  their  accooDt,  are  looked 
Id  law  with  jealousy;  but  Dverreacfaiog,  mistake  or  fraud  most  bee 
to  set  such  releases  aside  :  Sharlel'i  Appeal,  64  Pa. 

All  compromises  and  settlements  by  families  are  maintained,  noi 
as  beocGcial  in  themselves,  but  as  conducing  to  peace  and  hai 
where  it  especially  ought  to  exist :  Id. 

It  is  an  established  rule  of  equity  that  where  trust  and  coDfidem 
reposed  by  one  party  in  auother,  and  such  other  accepts  the  conG 
or  trust,  equity  will  convert  him  into  a  trustee,  whenever  it  is  nco 
to  protect  the  interest  of  the  party  so  confiding,  and  do  justice  be 
them  :  Foots  v.  Fmte  et  ol.,  58  Barb. 

Implied  and  resulting  trusts  are,  from  their  very  nature,  excepted 
the  provisions  of  the  revised  statutes  relative  to  uses  and  tmsts:  . 

Their  existence,  generally  speaking,  can  only  be  established  by 
evidencei  and  it  requires  the  power  of  a  court  of  equity  to  comp< 
performance  of  such  implied  agreementa,  and  to  protect  the  right 
interests  of  the  ceilui  que  Irutt  therein.  This  power  has  in  no  n 
been  abridged  or  impaired  by  the  revised  statutes  :  Td. 

Where  one  takes  a  conveyance  of  property  intending  in  good  fa 
hold  the  same  in  trust,  as  the  protector  of  the  rights  of  a  third  p 
therein,  and  only  for  his  beoent,  a  court  of  equity  will  not  permi 
sons  claiming  under  the  grantee  to  insist  that  be  held  the  pre 
absolutely,  as  the  true  and  lawful  owner ;  Id. 

If,  in  such  a  case,  the  grantee  attempts  to  dispossess  the  cfilui  qm 
of  tbe  estate  he  holds  nominally  for  the  benefit  of  the  latter,  a  cod 
equity  will  restrain  him,  upon  application,  and  upon  demand  compe 
to  convey  the  title  to  the  ce$lui  qui  Iruit :   Id. 

The  section  of  the  statute  relative  to  irandulent  conyeyances,  ^ 
requires  that  every  trust  or  power  over  or  concerning  lands,  shall 
deed  or  memoranduid  in  writing,  has  no  application  to  such  a  case 

WrTNESB. 

Releaie  of  Inlerat. — A  distributee  released  to  the  administrat 
his  right  to  what  might  be  recorered  id  a  anit  brought  by  the  adi 
trator.  Beld,  that  he  was  a  competent  witness ;  Forrttter  t.  TVn* 
64  Pa. 

A  witness  divesting  himself  of  a  mere  collateral  interest  io  the 
of  the  suit,  is  not  within  the  rule  in  Post  v.  Avery,  5  W.  &  S.  50£ 

At  an  arbitration  tbe  plaintiff  examined  a  defendant  as  a  wi 
Bdd,  that  this  rendered  the  defendant «  competent  witness  on  be 
behalf,  on  the  trial  of  the  same  case  in  court:  Id. 
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IL  TESTIMONY  IN  THE  CONSTRUCTION  OF 

WILLS. 

1  perused  with  some  wre  and  macli  interest  the  report  of 
of  Kurtz  V.  Sibner  et  at,  ante,  p.  98,  and  the  editorial 
ended,  in  which  the  learned  editor  feels  compelled  to 
rom  the  conclnsions  of  the  court,  as  aimonnced  in  the 
if  Mr.  Justice  Tboskton.  The  principle  involved  is  of 
at  importance,  and  is  worthy  of  the  most  careful  coosi- 
of  the  profession. 

the  best  consideration  which  I  have  been  able  to  give 
!Ct,  I  am  constrained  to  the  conclusion  that  the  decision 
)iLrt  is  right,  and  that  the  editor  has  fallen  into  an  error. 
it  learning  and  deserredlj  high  reputation  of  the  editor 
te  that  noto,  and  the  profound  respect  I  have  ever  enter- 
r  him  as  an  eminent  juriat,  whose  labors  have  done  so 
advance  the  science  of  the  law,  have  caused  me  to  hesitate 
)re  allowing  myself  to  disagree  with  him. 
tindamental  error  of  the  editor,  in  my  apprehension, 
in  his  assuming  that  necessarily  the  testator  designed  to 
od  to  which  be  had  a  present  existing  title.  To  main- 
assumption  we  must  find  that  the  court,  aa  a  matter  of 
t  declare  that  it  was  impossible  for  the  testator  to  intend 
B  property  to  which  he  had  not  a  present  title,  when 

[X.-83  (8S3> 
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there  ia  no  expression  in  the  will  intim&ting  such  a  pur 
have  met  with  no  case,  and  certainly  none  has  been  cite 
editorial  note,  in  which  such  a  doctrine  is  intimated. 

While  in  the  particular  case  ve  maj  admit  that  this 
probably  true,  ve  must  also  admit  that  it  is  not  necess 
and  the  court  had  no  warrant  for  saying,  as  matter  of  la 
a  necessary  legal  conclusion,  that  euch  was  the  case ;  ai 
it  had  no  right  to  act  upon  such  conclusion.  We  may  au 
thousand  cases  in  which  a  testator  would  devise  a  pa 
piece  of  liukl  to  which  he  at  the  time  had  no  title.  It  is  s 
to  suggest  the  case  of  an  honest  imstake  as  to  the  ownei 
of  a  contemplated  |)urchaae.  At  any  rate,  he  bad  a  rig 
so,  and  so  it  baa  no  doubt  been  done  by  ten  thousand  bel 
through  misapprehension  or  even  caprice.  The  devise 
will  is  of  "  the  west  half  of  the  south-west  quarter,  aecl 
township  35,  range  10,  contuning  80  acres,  more  or  less.' 
then  we  have  the  range,  the  township,  the  section,  the 
section,  and  the  half-quarter  section  set  down,  and  nothin 
The  description  is  complete  and  definite,  but  we  find  no' 
single  word  of  additional  description.  We  find  no  atti 
duplicate  the  description  as  "  my"  laud,  or  "  in  the  posset 
A.  B,,"  or  "on  which  is  the  Big  Spring,"  or  "my  land 
Bluff,"  nor  any  other  single  wwd  on  which  the  court  mt 
to  enable  it,  with  the  aid  of  parol  proof,  to  say  that  tk 
was  a  false  description,  and  so  reject  it,  and  still  determii 
the  words  of  the  will  that  section  thirty-three  was  in  truth 
Strike  the  word  "  thirty-two"  from  this  description  and  th 
is  left  entirely  unintelligible,  for  there  is  nothing  else  in 
to  supply  Its  place. 

I  entirely  agree  with  the  learned  editor,  in  bis  definitio] 
mazim  falia  demotwlratio  non  noeet.  He  says,  "  The 
meaning  of  this  maxhn  is,  that  however  many  errors  tlte 
be  in  the  description,  either  of  the  legatee  or  of  the  aubjt 
ter  of  the  devise,  it  will  not  avoid  the  bequest,  pkovides 
remain!  to  tJiow,  with  reatonabU  ctrtainty,  what  wot  intend 
have  emphasized  the  latter  part  of  this  definition  because 
it  an  important,  nay,  an  indispensable  part  of  it,  and  whici 
application  to  the  principal  case,  wae  qnite  overlooked  in  th 
If  we  reject  the  false  description,  which  is  in  the  onmber 
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and  80  leave  that  a  blank,  aa  the  editor  in  fact  doee,  leav' 
a  specified  eighty-acre  tr&ct  in  an  unspecified  section  ii 
township,  we  have  a  description  which  applies  alike  to  nt 
B  36  different  lots,  so  far  as  the  deecription  goes,  ant: 
"  remains  in  the  will  to  show  with  reasonable  certainty' 
f  the  86  tracts  was  intended,  ir  there  be  a  case  ii 
e  court  has  rejected  one  descriptioii  as  false,  and  suhsti 
other  in  its  place  without  a  single  word  in  any  part  of  th< 
Qtiog  in  the  most  remote  degree  to  the  description  sub 
as  the  true  one,  it  has  not  been  referred  to  in  the  nob 
d  to  the  principal  case,  nor  have  I  met  with  it  elsewhere 
e  cases  there  have  been  two  or  more  descriptions,  so  tha' 
e  was  rejected,  enough  was  left  to  enable  the  court,  upoi 
formed  by  parol  proof  of  all  of  the  facts  in  the  view  of 
,tor  when  he  made  the  will,  to  determine  with  reasonabli 
r  what  the  teetatcH'  did  really  intend  by  the  ref/tainini 
!ien  he  used  them.  According  to  my  understanding  of 
the  meaning  of  the  description  most  at  last  be  found  ii 
a  which  are  inserted  in  the  will. 

ubt  words  may  be  supplied  by  implication  in  reading  i 
n  ordinary  conveyance,  and  so  it  is  in  reading  any  com 
in  any  known  language.  Ko  author  ever  writes  dowi 
ords  which  muBt  be  understood  by  the  reader  to  get  hit 
ning.  When  words  are  thus  to  be  snpplied  as  under 
must  always  be  done  from  consideration  of  the  context 
y  sach  words  are  omitted  intentionally  by  the  author  foi 
!  of  brevity  or  enphony,  but  it  eometimes  occurs  fron 
In  the  last  case,  it  is  generally  more  diffiealt  to  supply 
:ted  words  than  in  the  first.  So,  too,  words  are  some 
lerted  by  mistake,  when  it  is  the  office  of  construction  t( 
[D,  as  it  was  in  the  former  case  to  supply  l^e  omittef 
The  office  of  construction  is  to  expound  the  meanin; 
e  author  intended  to  convey  by  the  writing,  and  this  musi 
by  the  consideration  of  the  words  written.  Whenevei 
t  can  reach  the  meaning,  by  omitting  a  redundant  word 
is  manifest  from  the  whole  text  was  not  designed  to  h* 
,  or  by  supplying  one  clearly  to  be  understood,  it  will  d( 
doing  this,  courts  apply  their  own  knowledge  of  affain 
)mposition  before  them,  and  declare  the  meaning  accord 
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ig  to  their  convictionB.  So  it  was  th&t  the  court  expunge 
adundant  word  not  from  the  note  of  band.  Their  knowled 
Bairs  told  them  that  no  honest  man  ever  gave  a  note  intentit 
1  which  he  promised  not  to  pay,  &c.  In  the  same  way  the  i 
I  Wilbur  V.  Smith,  6  Allen  194,  the  case  referred  to  b; 
ditor,  was  enabled  to  declare  from  the  words  of  the  will  thi 
}Btat«r  designed  to  bequeath  the  residue  of  his  estate.  It 
mes  happens  that  the  words  used  in  an  inatrument  are  inci 
r  conveying  any  definite  meaning,  and  then  it  is  held  to  bi 
w  uncertainty. 

I  agree  with  the  editor  in  another  of  his  propositions  t 
pon  its  first  statement,  wottid  seem  to  be  at  war  with  the  gt 
lie,  that  a  patent  ambiguity  cannot  be  explained  by  parol, 

latent  ambiguity,  which  is  made  to  appear  by  parol  proof 
e  explained  by  the  same  class  of  evidence.  He  says  "  tfa 
Bse  is  ever  tried  where  the  force,  operation,  and  constmcti 

written  instrument  are  concerned,  that  oral  evidence  i 
M:eived  in  aid  of  its  construction."  When  understood  ■■ 
oubt  intended,  I  say  I  cordially  assent  to  this  propos 
lough  I  would  prefer  to  substitute  the'  term  extritiaie  foi 
lace  of  "oral  evidence,"  for  in  most  cases  the  courts  in  i 
uning  the  meaning  of  written  instruments  ask  no  questioi 
thers,  but  apply  their  own  knowledge  of  things  derived 
teir  own  observation ;  and  it  is  only  where  such  knowledj 
le  subject-matter,  or  of  the  particular  terms,  is  inadequa 
lake  clear  the  meaning  of  the  words  which  the  parties 
jed,  that  resort  is  h«]  to  the  knowledge  of  others  \ 
[formed  on  the  particular  subject. 

The  gradations  between  patent  and  latent  ambiguities 
imost  infinite,  by  which  courts  have  been  often  perplexi 
pplying  the  general  rule  already  stated,  although  ordinarily 
'  easy  application ;  bnt  in  either  case,  and  in  all  cases 
)nstmction  must  be  of  the  words  there  found,  and  it  mo 
msistent  with  the  words  in  view  of  the  facts  tending  to  t 
ght  upon  the  sense  in  which  they  were  used.  Perhaps  no  I 
kse  can  be  found  to  illustrate  the  principle  I  have  stated 
lat  of  Fi$h  r.  Subbed,  21  Wend.  651.  There  Hubbard 
^eed  to  furnish  Fish  vrith  water  out  of  the  mill-dam  sufli 
'  run  the  fulling-mill  and  carding-machine.     To  the  court 
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}atent  smbignity,  yet  no  doubt  to  the  parties  a  definite 
a;  was  expressed.  Parol  proof  was  admitted  to  show  that 
'd  had  a  mill-dam  on  a  certain  stream,  and  that  Fish  had 
ig-mill  and  carding-machine  just  below  it.  In  the  light 
3  facts,  the  meaning  which  the  parties  intended  to  express 
irords  used  was  obvions.  As  I  do  not  know  that  I  could 
press  my  onderstanding  of  the  lav  on  this  subject  any 
ban  I  did  nearly  thirty  years  ago  in  the  case  of  Dot/le  v. 

Scam.  256,  I  will  take  the  liberty  of  quoting  from  the 
:  "  But  the  trae  rule,  clearly  deducible  from  the  cases,  I 
]  where  the  language  is  of  such  a  character  as  to  show 
i  parties  had  a  fixed  and  definite  meaning  which  they 
1  to  express,  and  used  language  adequate  to  convey  that 
persons  possessed  of  all  the  facts  which  they  bad  in  view 
ime  they  used  the  language ;  it  then  becomes  the  duty 
wnrt  to  learn  those  facts,  if  need  be,  by  parol  proof,  and 

far  aa  possible,  by  occupying  the  place  of  the  parties 
le  expressions,  ascertain  the  sense  in  which  they  were 
1  to  be  used.  But  if  the  language  itself  shows  that  the 
had  no  fixed  and  definite  idea  which  they  intended  to 
then  bringing  the  language  in  contact  with  no  state  of 
)us  facts  could  enable  the  words  themselves  to  convey  a 
d  definite  idea,  because,  after  all,  it  must  be  the  language 
view  of  the  circumstances  that  conveys  the  meaning  of 
ies." 

this  case  the  word  my  had  been  used  instead  of  the  m 
on  with,  or  rather  in  duplication  of  the  description,  then 
here  irould  have  been  something  tn  the  will  to  construe, 
the  aid  of  parol  proof  the  court  might  ascertain  what  the 
meant  when  be  need  it — then  there  would  hare  been  an 
al  description  by  which  the  court  might  have  determined 
ect  of  the  devise,  after  having  eliminated  thirty-two.  I 
ffithont  some  sort  of  additional  description  in  the  will, 
t  had  no  right  to  destroy  the  description,  which  is  clear, 

and  single,  and  insert  an  additional  description  of  its 
3  then  go  on  and  construe  it.  It  is  impossible  to  say 
re  is  a  false  description  where  there  is  but  one  descrip- 
ch,  as  in  this  case,  is  plain  and  perfect,  without  an  addi- 
;ference  or  word  by  which  the  court  might  be  enabled  to 
le  what  land  was  in  the  mind  of  the  testator  when  he 
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wrote  or  dictated  the  description  proposed  to  be  eliminated  from 
the  will.  The  central  idea  on  which  this  doctrine  of  /aba,  kc.^ 
turns  is,  that  there  must  be  two  descriptions  of  some  sort,  which 
facts  aliunde,  if  need  be,  show  are  inconsistent  with  each  other, 
and  enable  the  court  to  say  satisfactorily  which  is  the  true  and 
which  is  the  false  description,  when  it  will  discard  the  false  and 
give  effect  to  the  true,  as  if  the  false  description  had  never  been 
written.  As  this  is  the  pivot  on  which  this  and  all  similar  cases 
must  turn,  at  the  risk  of  tautology  I  must  repeat,  if  no  expression 
be  left  in  the  will  which  can  supply  the  place  of  the  discarded 
part — if  the  testator  had  left  out  what  the  court  is  asked  to 
omit,  the  devise  would  have  been  held  void  for  want  of  a  descrip- 
tion of  the  subject,  then  the  maxim  cannot  apply.  If  the  learned 
editor  will  search  the  cases  for  additional  words  of  description 
of  the  subject  of  the  devise,  I  think  he  will  always  find  them 
wherever  the  maxim  has  been  applied.  Nothing  of  the  kind  is 
found  in  this  case. 

It  is  admitted  that  parol  evidence  was  not  admissible  to  show 
that  the  testator  meant  one  tract  of  land  when  he  only  described 
another  through  mistake,  and  yet  that  is  the  principal  case,  pare 
and  simple ;  and  ingeniously  turn  it  as  we  will,  it  must  come  back 
to  that  at  last,  for  the  only  effect  of  the  parol  proof  was  to  show 
that  the  testator  wrote  section  32  instead  of  section  83,  without 
a  word  of  additional  description. 

Undoubtedly  the  law  does  not  treat  wills  and  contracts  pre- 
cisely alike.  A  will  is  the  emanation  of  one  mind,  while  con- 
tracts are  the  result  of  negotiations,  where  conflicting  interests 
are  more  likely  to  scrutinize  and  adjust  the  language. 

Hence  it  is,  that  the  courts  are  more  liberal  in  the  construc- 
tion of  wills,  in  order  to  effectuate  the  intention  of  the  testator, 
especially  in  the  description  of  the  subject,  or  the  object  of  a  be- 
quest or  devise,  than  they  are  in  construing  contracts.  But,  in 
another  respect,  the  law  regards  a  will  as  of  a  more  sacred  charac- 
ter than  a  contract,  in  this,  that  it  absolutely  forbids  the  courts 
to  reform  or  correct  a  mistake  in  a  will,  no  matter  how  clearly  it 
may  be  proved  by  parol  that  the  testator  or  the  scrivener  did 
commit  a  mistake,  while  it  is  the  every-day  practice  of  the  courts 
of  chancery  to  reform  contracts  by  substituting  one  set  of  wortis 
for  another,  so  as  to  effectuate  the  real  intent  of  the  parties. 
No  court  has  ever  ventured  thus  to  change  a  will.     It  must  ever 
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the  precise  language  of  the  testator,  and  the  onlj  pro- 
:he  court  is  to  construe  that  language  so  as  to  give  affect 
il  intention  of  the  testator  bj  the  aid  of  all  the  facts 
I  enlighten  it  as  to  that  intent, 
e  court  in  the  principal  case  done  what  the  editor  thinks 

have  done,  it  vould  have  gone  to  the  utmost  limit  to 

Court  of  Chancery  has  ever  gone  in  reforming  con- 
ndeed,  it  would  have  made  a  new  will  for  the  testator, 
rojing  the  one  which  he  had  made  and  pnblighed  accord- 

the  forms  of  the  law,  and  should  such  tampering  with 
me  an  accepted  doctrine,  wills  would  cease  to  be  what 
make  them,  hat  would  h«come  plastic  things  in  the 
the  ooorts,  liable  to  be  sh^ed  and  moulded  to  any  and 
a  under  the  influence  of  parol  testimony,  and  made  to 
'ery  reverse  of  the  language  employed  by  the  testator. 

&  diaastroas  day  wheu  the  ooorts  shall  assume  to  make 
[lose  who  no  longer  remain  to  protest  against  the  dese- 

Icnow  of  the  unscrupulous  energy  of  disappointed  ez- 
n  contesting  wills,  and  the  courts  cannot  be  too  careful 
;  a  new  door  for  the  admission  of  perjury,  to  tamper 
33t3  and  devises.  In  this  particular  case  it  may  be  that 
was  actually  made,  and  that  by  reforming  the  will  the 
ses  of  the  testator  would  be  carried  out ;  but  in  doing 
ciple  would  he  asserted  which  would  more  frequently 
n  promote  the  purposes  of  testators. 
'  has  its  Imperfections,  as  well  as  all  other  human  insti- 
id  BO  long  as  it  attempts  to  maintain  general  principles, 
f  justice  must  suffer  in  particular  cases, 
al  acumen  for  which  the  editor,  with  whom  I  feel  com- 
ugh  reluctantly  to  disagree,  is  so  justly  celebrated,  will, 
sfied,  upon  more  mature  reflection,  convince  him  that 
once,  at  least,  fallen  into  an  error ;  and  his  well-known 
am  sure,  must  make  him  anxious,  that  if  such  be  tho 
ould  be  pointed  out  in  a  courteous  and  proper  way. 
stended  this  discussion  much  beyond  the  limits  designed, 
iportance  of  the  subject  magnifies  itself  the  more  I  re- 
it,  and  so  I  think  I  will  strike  out  nothing  that  I  have 

J.  D.  Caton. 
I.,  April  lOfA  IBTl. 
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Supreme  Court  of  the  United  States. 
WESTERN  TRANSPORTATION  COMPANY  v.  DOWNER. 

In  an  action  against  a  carrier  for  injury  to  goods,  an  instmction  that  "  if  tke 
jary  beliere  from  the  evidence  that  the  loss  of  the  coffee  in  oontrorenj  was 
within  one  of  the  exceptions  contained  in  the  bill  of  lading — ^that  is  to  say,  if  it 
was  occasioned  by  perils  of  navigation  of  the  lakes  and  rivers,  then  the  harden 
of  showing  that  this  loss  might  have  been  avoided  by  the  exercise  of  proper  care 
and  skill  is  upon  the  plaintiff;  then  it  is  for  him  to  show  that  the  loss  was  the 
result  of  negligence,"  was  a  correct  statement  of  the  law,  and  should  hare  been 
given. 

Where  the  carrier  has  given  evidence  from  which  the  jary  may  infer  that  the 
injury  occurred  from  a  cause  excepted  in  the  bill  of  lading,  the  burden  is  cut 
on  the  plaintiff  to  show  negligence. 

An  instmction  that  "  the  bill  of  lading  in  this  case  excepts  the  defendant  from 
liability  from  perils  of  navigation,  it  is  incumbent  on  the  defendant  to  bring  itself 
within  the  exception,  and  it  is  the  duty  of  the  defendant  to  show  that  it  has  not 
been  guilty  of  negligence,"  is  erroneous. 

The  terms  **  dangers  of  lake  navigation"  include  all  the  ordinary  perils  whidi 
attend  navigation  on  the  lakes,  and  among  others,  that  which  arises  from  shallow- 
ness of  the  waters  at  the  entrance  of  harbors. 

A  presumption  of  negligence  from  the  simple  occurrence  of  an  accident  seldom 
arises  except  where  the  accident  proceeds  from  an  act  of  such  a  character  that, 
when  due  care  is  taken  in  its  performancei  no  injury  ordinarily  ensues  from  it  in 
similar  cases,  or  where  it  is  caused  by  the  mismanagement  or  misconstruction  of 
a  thing  over  which  the  defendant  has  immediate  control,  and  for  the  management 
or  construction  of  which  he  is  responsible. 

This  was  an  action  in  the  Circuit  Court  for  the  Northern 
District  of  Illinois,  against  a  carrier  for  injury  to  coflFee  shipped 
on  one  of  its  boats  from  New  York  to  Chicago. 

At  the  trial  the  plaintiflf  proved  the  delivery  of  the  cofiee  to  the 
defendant  in  good  condition,  and  its  arrival  at  Chicago  damaged ; 
and  then  rested.  Defendants  then  proved  that  by  the  bill  of 
lading  they  were  exempted  from  liability  for  losses  by  the 
^'  dangers  of  navigation  on  the  lakes  and  rivers ;"  that  the  boat 
in  its  attempt  to  enter  the  harbor  of  Chicago  struck  on  the 
bottom,  grounded  and  lay  until  the  next  day,  shipping  so  much 
water  as  to  ruin  the  coffee ;  that  the  vessel  was  staunch,  and  that 
the  captain  was  a  careful  and  experienced  seaman.  Considerable 
evidence  yfas  given  by  defendant,  and  subsequently  by  plaintiff, 
by  which  it  appeared  that  the  vessel  undertook  to  enter  at  about 
eight  o'clock  on  a  d^ark  and  stormy  night;  that  the  channel  of 
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to  the  port  V&8  narrow  and  somewhat  sbifting ;  in  fact 
ted  eomewkat  during  the  two  seasonB  previooB  to  this 
;  that  the  captain  had  not  entered  the  port  for  about 
3  previoos,  and  that  another  Teeeel  drawing  more  water 
e  safely  into  the  port  somewhat  later  the  same  night, 
as  considerable  conflict  of  testimony  as  to  the  proper 
ir  a  master  to  porsue  under  the  circumstances,  and  the 
I  and  skill  of  the  captain's  action  in  this  case, 
ifendant  requested  the  court  to  charge  that  "if  the  jury 
rom  the  evidence  that  the  loss  of  the  coffee  in  contro- 
s  within  one  of  the  exceptions  contained  in  the  bill  of 
ffered  in  evidenee — that  is  to  say,  if  it  was  occasionod 

of  navigation  of  the  lakes  and  rivers,  then  the  burden 
ig  that  this  loss  might  have  been  avoided  by  the  exercise 
r  care  and  skill  is  upon  the  plaintifl^;  then  it  is  for  him  to 
t  the  loss  was  the  result  of  negligence." 
,be  court  declined  to  do,  and  charged  that  "  the  hill  of 
.  this  case  excepts  the  defendant  from  liability,  when  the 

is  not  insured,  from  perils  of  navigation.     It  is  incum- 
the  defendant  to  bring  itself  within  the  exception,  and  it 
tj  of  the  defendant  to  show  that  it  has  not  been  guilty 
jence." 
;h  of  these  points  defendant  excepted,  and  the  jury  haying 

verdict  for  plaintiff,  the  defendant  brought  .this  writ  of 


pinion  of  the  court  was  delivered  by 
,  J.  (after  stating  the  facts). — On  the  trial  the  plaintiff 
t  a  primd  facie  case  by  producing  the  bill  of  lading, 
the  receipt  of  the  coffee  by  the  company  at  New  York, 
contract  for  its  transportation  to  Chicago,  and  by  proving 
al  of  the  coffee  at  the  latter  place  in  the  propeller  Brook- 
ruined  condition,  and  the  consequent  damages  sustained, 
pany  met  this  primd  facie  case  by  showing  that  the  loss 
offee  was  occasioned  in  the  manner  already  stated ;  that 
e  of  the  dangers  of  lake  navigation.  These  terms,  "  dan- 
lake  navigation,"  include  all  the  ordinary  perils  which 
lavigation  on  the  lakes,  and  among  others,  that  which 
3m  shallowness  of  the  waters  at  the  entrance  of  harbors 
rom  them.     The  plaintiff  then  introduced  testimony  to 
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show  that  this  danger,  and  the  conBequent  Iobs,  might  have  been 
avoided  by  the  exercise  of  proper  eare  and  skill  on  the  part  of 
the  defendant.  If  the  danger  might  have  been  thus  ayoided,  it 
is  plain  that  the  loss  should  be  attributed  to  the  negligence  and 
inattention  of  the  company,  and  it  should  be  held  liable,  notwith- 
standing the  exception  in  the  bill  of  lading.  The  burden  of 
establishing  such  negligence  and  inattention  rested  with  the  plain- 
tiff, but  the  court  refused  an  instruction  to  the  jury  to  that  effect, 
prayed  by  the  defendant,  and  instructed  them  that  it  was  the  duty 
of  the  defendant  to  show  that  it  had  not  been  guilty  of  negligence. 
In  this  respect  the  court  erred.  In  Clark  v.  BamiweUy  12  How. 
272,  the  precise  point  was  invalved,  and  the  decision  of  the  court 
in  that  case  is  decisive  of  the  question  in  this.  And  thai  deci- 
sion rests  on  principle.  A  peril  of  navigation  having  been  shown 
to  exist,  and  to  have  occasioned  the  loss  which  is  the  subject  of 
complaint,  the  defendant  was  primd  facie  relieved  from  liability, 
for  the  loss  was  thus  brought  Miithin  the  exceptions  of  the  bill  of 
lading.  There  was  no  presumption,  from  the  simple  fact  of  a 
loss  occurring  in  this  way,  that  there  was  any  negligence  on  the 
part  of  the  company.  A  presumption  of  negligence  from  the 
simple  occurrence  of  an  accident  seldom  arises  except  where  the 
accident  proceeds  from  an  act  of  such  a  character  that,  when  due 
care  is  taken  in  its  performance,  no  injury  ordinarily  ensues  from 
it  in  similar  cases,  or  where  it  is  caused  by  the  mismanagement 
or  misconstruction  of  a  thing  over  which  the  defendant  has  imme- 
diate control,  and  for  the  management  or  construction  of  which 
he  is  responsible.  Thus,  in  Scott  v.  The  London  and  St,  Catha- 
rine Dock  Compant/y  3  H.  &  G.  696,  the  plaintiff  was  injured  by 
bags  of  sugar  falling  from  a  crane  in  which  they  were  lowered  to 
the  ground  from  a  warehouse  by  the  defendant,  and  the  court 
said,  ^^  There  must  be  reasonable  evidence  of  negligence ;  bat 
where  the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care." 

So  in  Curtis  v.  The  Rochester  and  Syracuse  Railroad  Company^ 
18  N.  Y.  543,  the  Court  of  Appeals  of  New  York  held  that  the 
mere  fact  that  a  passenger  on  a  railroad  car  was  injured  by  the 
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train  numing  off  a  switeh  was  not  of  itself,  without  proof  of  the 
circumstances  nnder  which  the  accident  occurred,  presamptire 
eFidence  of  negligence  on  the  part  of  the  company.     The  court 
said  that  carriers  of  passengers  were  not  insurers,  and  that  many 
injorieB  might  occur  to  those  they  transported  for  which  they 
were  not  responsible,  but  ae  railroad  companies  were  bound  to 
keep  their  roads,  carriages,  and  all  apparatus  employed  in  work- 
ing them,  free  from  any  defect  which  the  utmost  knowledge,  skill, 
and  vigilance  could  discover  or  prevent,,  if  it  appeared  that  an 
accident  was  caused  by  any  deficiency  in  the  road  itself,  the 
cars,  or  any  portion  of  the  apparatus  belonging  to  the  company 
and  used  in  connection  with  its  business,  a  presumption  of  negli- 
gence on  the  part  of  those  whose  duty  it  was  to  see  that  every- 
thing was  in  order  immediately  arose,  it  being  extremely  unlikely 
that  any  defect  should  exist  of  so  hidden  a  nature  that  no  degree 
of  skill  or  care  could  have  seen  or  discovered  it. ' 

It  is  plain  that  the  grounds  stated  in  these  cases,  upon  which  a 
presumption  of  negligence  arises  when  an  accident  has  occurred, 
have  no  application  to  the  case  at  bar.  The  grounding  of  the 
propeller  and  the  consequent  loss  of  the  coffee  may  have  been 
consistent  with  the  highest  care  and  skill  of  the  master,  or  it  may 
ha?e  resulted  from  his  negligence  and  inattention.  The  accident 
itself,  irrespective  of'  the  circumstances,  furnished  no  ground  for 
anj  presumption  one  way  or  the  other.  If,  therefore,  the  estab- 
lishment of  the  negligence  of  the  defendant  was' material  to  the 
recovery  by  the  plaintiff,  the  burden  of  proof  rested  upon  him. 

For  the  error  in  the  refusal  of  the  instruction  prayed  and  in 
the  instruction  given,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The  foregoing  case  presents  with  un-  The  carrier  then   has  the  harden  of 

unal  singleness,  the  question  of  the  showing  that  the  goods  were  lost  through 

Imrden  of  proof  in  actions  against  a  A  cause  for  which  he  was  not  responsible ; 

earner  for  loss  of  goods,  where  the  de-  «•  g*  the  act  of  God,  the  negligence  of 

fence  is  that  the  loss  occurred  from  a  the  plaintiff,  or  a  cause  excepted  in  the 

cause  excepted  in  the  contract  of  bail-  bill  of  lading.    Up  to  this  point  there 

ment.  is  no  difference  in  the  decisions  either 

The  plaintiff  in  actions  of  this  kind  English  or  American.     But  although 

hariisg  proved  the  delivery  of  the  goods  the  loss   may  have  occurred   through 

to  the  carrier,  and  the  carrier's  failure  one  of  the  excepted  causes,  jet  if  it 

to  deliver  at  the  destination,  has  prmd  could  have  been  avoided  by  proper  care 

facie  made  out  his  case  and  may  rest,  and  skill  on  the  part  of  the  carrier,  he 
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will  still  be  responsible,  ftnd  if,  as  in  the  of  due  care  :*'  8  Oreenleaf  on  ETidenoe, 

principal  case,  the  eyidence  as  to  care  sec  219. 

and  skill  be  conflicting,  upon  whom  is  In  Whitesidea  t.  Rusaell^  8  W.  &  S. 

the  burden  of  proof?  44,  a  steamboat  ran  on  a  rock  in  the 

Upon  one  hand  he  carrier  alleges  an  Ohio  riyer  and  knocked  a  hole  in  her 

exception  to  his  liability,  and  he  mnst  bottom,  whereby  her  cargo  was  damaged, 

bring  himself  within  it.    The  *'  dangers  The  bill  of  lading  excepted  losses  by 

of  navigation,"  for  example,  are  such  ''dangers  of  the  riyer,"  and  the  carrier 

dangers  as  skill  and  diligence  cannot  pro-  was  held  to  have  the  onus  of  proving^ 

ride  against.   The  carrier  does  not  bring  not  only  how  the  loss  occurred,  but  tbst 

himself  within  the  exception,  unless  he  he  had  nsed  due  diligence  and  skill, 

shows  that  he  used  skill  and  diligence.  So  also  in  Says  t.  Kennedy,  41  Peans. 

The  burden  is  on  him  to  show  all  the  St.  378,  where  Lowsib,  C.  J.,  says: 

elements  which  are  required  to  make  up  "  From  the  yery  nature  of  the  relation 

the  exception  which  relieves  him ;  not  the  burden  of  the  proof  of  a  loss  bj  in- 

merely  the  accident,  but  his  freedom  evitable  accident  is  thrown  upon  the 

from  negligence  contributory  to  it.  Proof  carrier.     He  must  prove  not  only  an 

in  the  principal  case  that  the  yessel  ran  accident  which  the  law  admits  as  ineri- 

aground,  and  sprang  a  leak,  whereby  table  in  its  character,  but  cUmo  that  he  wa$ 

the  coffee  was  damaged,  did  not  prove  guihjf  of  no  fault  in  falling  into  the  dan- 

that  she  ran  aground  by  a  danger  of  ger^  or  in  his  efforts  to  extricate  himself 

navigation.      Something  more* was  re-  from  it."    " 

quired  in  the  way  of  affirmative  proof  And  in  Graham  t.  Davis^  4  Ohio  St 

that  the  accident  was  unavoidable  by  883,  Ranhbt,  J.,  states  the  arguoieat 

ordinary  care  and  skill,  and  this  proof  on  this  side  with  great  clearness :  "Conn- 

the  carrier  was  bound  to  furnish.  sel  for  the  plaintiffs  in  error  admit  that 

On  the  other  hand  the  ground  of  the  it  was  incumbent  upon  them  to  hsve 

carrier's  liability  in  the  case  presented}  shown  that  the  goods  were  lost  by  one 

is  his  negligence,  and  negligence  is  a  of  the  excepted*  perils ;  but  they  insist 

fact  not  to  be  presumed,  but  to  be  proved  that   the    burden   of  proof  was  then 

by  the  party  alleging  it.    The  burden  shifted  upon  the  owners,  and  that  thej 

of  proof  does  not  shift    from    time  to  were  bound  to  prove  negligence  before 

time  during  the  trial  i[ though  the  weight  the   carriers  could   b6   charged.     We 

of  the  evidence  may)  but  remains  on  the  think  this  dividing  a  thing  in  its  natnre 

party  on  whom  it  is  first  cast,  unless  the  indivisible.     Either  the  loss  was  oeea- 

other  party  defends  on  a  new  and  dis-  sioned  by  a  peril  of  navigation,  or  by 

tinct  proposition.      The   party  to  the  the  negligence  of  those  in  charge  of  the 

support  of  whose  cause  proof  of  negligence  boat.    It  must  have  been   one  or  the 

is  necessary,  has  the  burden  in  the  first  other,  and  could  not  have  been  both,  li 

instance,   and    it    remains    with    him  proper  care  could  have  avoided  it,  it  was 

throughout.  not  a  peril  incident  to  navigation ;  if 

1 .  Prof.  Greenleaf  lays  down  the  rule ;  such  care  could  not,  it  was.    From  the 

<*  If  the  acceptance  of  the  goods  was  very  nature  of  the  undertaking,  without 

special,  the  burden  of  proof  is  still  on  care  the  loss  was  inevitable ;  and  with 

the  carrier  to  show,  not  only  that  the  care  it  might  be  unavoidable.    From  the 

cause  of  the  loss  was  within  the  terms  failure  to  deliver  the  goods,  the  law 

of  the  exception,  but  also   that  there  raised  the  presumption  of  negligence 

was  on  his  part  no  negligence  or  want  against  the  carriers~pri/A^  facie^  the 
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fault  was  theirs— and  this  presumption  guilty  of  negligence  before  yon  can  find 

coald  only  be  rehntted  by  showing  that  a  yerdict  against  them.    If  it  tnms  out 

they  were  without  fault.    As  positire  that  the  injury  may  as  well  be  attribu- 

care  was  indispensable  to  the  safety  of  table  to  the  one  cause  as  the  other,  then 

the  goods,  they  could  meet  and  over-  also  the  defendants  will  be  entitled  to 

throw  the  legal  presumption  of  negli-  your  verdict."    This  was  a  nin  prius 

gence  in  no  other  way  than  by  showing  case,  tried  in  1840,  and  we  cannot  find 

that  such  care  was  exercised.  Proof  that  that  the  precise  point  as  to  the  burden 

the  boat  was  snagged,  fell  short  of  prov*  of  proof  has  since  arisen  in  the  English 

ing  that  it  was  not  snagged  by  the  fault  courts. 

of  those  in  charge  of  it ;  and,  conse-  In  the  case  of  Clark  ▼.  Barnwell^  12 

qnently,  short  of  overcoming  the  prifRd  Howard  S7S,  the  Supreme  Court  of  the 

facie  case  of  the  plaintiffs  below.    To  United  States  adopted  the  rule  of  Lord 

do  this,  it  was  not  enough  to  have  shown  Bbvman  in  MuddU  v.  Stride,  and  held 

that  the  loss  was  occasioned  by  what  in  the  language  of  Nblbon,  J.,  who 

might  or  might  not  have  been  a  danger  delivered  the  opinion,  that  *'  Although 

of  navigation  ;  nothing  short  of  proof  the  loss  occurs  by  a  peril  of  the  sea,  yet 

that  it  was  the  one  and  not  the  other  if  it  might  have  been  avoided  by  skill 

coald  have  been  sufficient ;  as  nothing  and  diligence  at  the  time,  the  carrier  is 

»hort  of  that  could  bring  the  case  within  liable.    Bnt  in  this  stage  and  posture 

the  exception  provided  for  in  the  con-  of  the  case,  the  burden  is  on  the  plaintiff 

tract."  to  establish  the  negligence,  as  the  affirm- 

This  rule  is  well  established  in  other  ative  lies  on  him.*' 
sUtes :    Swifdler  v.  Hiiliard,  S  Rich.  This  case  did  not  perhaps  on  the  facts 
268;  Baker  v.  Brifison,  9  Rich.  201;  asreported,  go  the  full  length  of  deciding 
Berry  v.  Cooper,  28  Geo.  543 ;  Tumey  that  where  the  evidence  shows  only  a 
T.  TFi/foii,  7  Terg.  340 ;  Hill  v.  Stur-  state  of  facts  from  which  the  jury  may 
Q»m^  28  Mo.  327.    See  also  Murphy  v.  infer  that  the  loss  was  by  a  peril  of  the 
'StafoN,  3  Mnnford  239 ;  Bfiehadef*N,  Y,  sea,  the  burden  is  on  plaintiff  to  prove 
($-£.  R.  R,  Co.,  30  N.  T.  564,  and  Read  negligence  affirmatively,  but  it  certainly 
V.  Sjnulding,  30  N.  T.  630.  tended  strongly  that  way,  and  has  usually 
S.  Mvddle  V.  Stride,  9  C  &  P.  380,  heen  so  considered  in  the  cases  which 
was  an  action  for  damage  to  goods,  and  have  subsequently  arisen  in  the  circuit 
tlie  carriers  defended  on  the  ground  that  and  district  courts. 
the  damage  was  caused  by  a  peril  of  the  Thus  in  HwU  v.  The  Propeller  Cleve- 
Ka.     Lord  Dkhmaw,  in  charging  the  land,  6  McL.  76,  there  was  no  positive 
jvy,  said,  **  The  injury  appears  to  me  proof  as  to  how  the  damage  occurred,  but 
of  a  rery  mysterious  kind.    The  goods  it  was  in  evidence  that  the  vessel  was 
appear  to  have  been  injured  by  some  tight  and  stnunch  when  she  started,  and 
liqtiid  of  an  offensive  character.    If  you  that  she  had  encountered  a  heavy  gale, 
think  that  was  the  consequence  of  any  during  which  the  sea  made  a  clean  breach 
ill  ears  in  the  packing  of  the  goods  on  over  her  and  stove  in  the  larboard  gang- 
board  the  vessel  the  defendants  will  be  way,  which  caused  her  to  ship  a  large 
liable.  *  *  •    If  on  the  whole  in  your  quantity  of  water.    Drummond,  J.,  in 
opioion  it  it  left  in  donht  what  the  caute  delivering  judgment  said :  *'  Itneemsfair- 
ff  the  damage  was,  then  the  defendants  ly  to  be  inferred  from  the  proofs  that  the 
^ni  he  entitled  to  your  verdict,  because  damage  was  caused  by  the  gale  of  wind 
.▼00  are  to  see  dearly  that  they  were  which  resulted  in  wetting  the  merchandise 
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either  hy  leakage  of  the  Teasel  or  by  to  all  the  cases  5  for  the  point  at  which 

shipping  water.     The  damage  is  thns  the/  diverge  is  where  on  the  evidenct  tki 

shown  to  be  caused  by  the  dangers  of  jwy  uuuf  be  in  dmbi  whether  the  lauwa> 

nayigation.    It  follows  that  the  shipper  wU&m  the  exception  or  not,     (And  it  is 

must  establish  ntagligence   or  want  of  just  at  this  point   that  the  burden  of 

skill  in  the  carrier."     See  also  Turner  proof  becomes  important.)     The  jndg- 

V.  The  Black    Warrior ^  I   HcA.  181 ;  ment  therefore  was   properly  rerencd 

X.  J.  Steamboat  Co.  t.  Merdanis*  Bank,  for  this  error,  bnt  the  Supreme  Court 

6  How.  344.  must  be  considered  as  going  to  the  full 

The  instruction  refused  by  the  court  length  and  settling  the  rule  in  the  federal 

below,  in  the  principal  case,  that^'i/  courts^  that  where  the  carrier  gires  raj?- 

the  Jury  bdiem  from  the  eoidenee  that  the  dent  evidenee  to  jueti/y  the  jury  in  infer 

loee  of  the  coffee  in  controoerey  woe  within  ring  that  the  loee  arote  from  an  excepiei 

one  of  the  etcceptione  contained  in  the  bill  cauee^  though  on  the  whole  eTidence  the 

of  lading— 4hat  is  to  say,   if   it  was  cause  be  left  doubtful,  there  the  burden 

occasioned  by  perils  of  navigation  of  tiie  of  proof  is  on  the  plaintiff  to  establish 

lakes  and  rivers,  then  the  burden  tfehow'  negligence.    This  rule  we  think  is  to  be 

ing  that  thie  has  might  haoe  been  avoided  regretted,  as  it  is  at  variance  with  that 

by  the  exerdfe  of  proper  care  and  tkiU  it  established  in  the  principal  state  conrts. 
itpon  the  plaintiffs "  was  correct  according  J.  T.  M. 
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An  Act  of  the  legislature  creating  a  reform  school,  anj}  providing  for  the  sam- 
mary  commitment  to  it  of  children  who  are  "destitute  of  proper  parental  care 
and  growing  up  in  mendicancy,  ignorance,  idleness,  or  vice,"  is  unconstitational, 
as  it  prescribes  a  virtual  imprisonment  without  due  process  of  law. 

Besides  the  objection  to  the  summary  method  of  proceeding  prescribed,  sacfa 
an  act,  so  far  as  it  restrains  liberty  for  any  cause  eoicq^  actual  crime,  is  in  vio- 
lation of  the  Bill  of  Rights,  which  declares  that  all  men  have  certain  inherent 
rights,  among  which  is  liberty. 

The  rights  of  the  state  and  of  parents  over  children,  stated  and  discussed  by 
Thornton,  J. 

This  was  a  writ  of  habeas  corpus^  directed  to  the  superintend- 
ent of  the  Reform  School  of  the  city  of  Chicago. 

The  first  act,  in  relation  to  this  "  Reform  School,"  is  a  part 
of  the  charter  of  the  city  of  Chicago,  approved  February  13th 
1863,  and  the  second  is  entitled  "An  Act  in  reference  to  the 
Reform  School  of  the  City  of  Chicago,''  approved  March  5th 
1867.  The  first  section  establishes  a  school  for  the  safe  keeping, 
education,  employment,  and  reformation  of  all  children,  between 
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die  ages  of  siz  and  sixteen  yearg^  who  are  destitute  of  proper 
parental  care,  and  growing  np  in  mendicancy,  ignorance,  idle- 
ness, or  Tice."  Section  four  of  the  Act  of  1867,  proyides  that, 
<«  wheneyer  any  puUio  magistrate  or  justice  of  the  peace  shall 
have  brought  before  him  any  boy  or  girl,  between  the  ages  of  six 
and  sixteen  years,  who  he  has  reason  to  believe  is  a  vagrant,  or 
is  destitute  of  proper  parental  care,  or  is  growing  up  in  men- 
dicancy, ignorance,  idleness,  or  rice,"  he  shall  cause  such  boy  or 
girl  to  be  arrested,  and  together  with  the  witnesses,  taken  before 
oDe  of  the  judges  of  the  Superior  or  Circuit  Courts  of  Cook 
county.  The  judge  is  empowered  to  issue  a  summons  or  order 
in  writing  to  the  child's  father,  mother,  guardian,  or  whosoever 
may  hare  the  ciu'e  of  the  child,  in  the  order  named,  and  if  there 
be  none  such,  to  any  person,  at  his  discretion,  to  appear,  at  the 
time  and  place  mentioned,  and  show  cause  why  the  child  should 
not  be  committed  to  the  Reform  School,  and  upon  return  of  due 
service  of  the  summons,  an  inyestigation  shall  be  had.  The 
section  th(9&  directs,  ^^if  upon  such  examination,  such  judge 
shall  be  of  opinion  that  said  boy  or  girl  is  a  proper  subject  for 
commitment  to  the  Reform  School,  and  that  his  or  her  moral 
welfare,  and  the  good  of  society,  require  that  he  or  she  should  be 
sent  to  said  school  for  employment,  instruction,  and  reformation, 
he  shall  so  decide,  and  direct  the  clerk  of  the  court  of  which 
he  is  judge,  to  make  out  a  warrant  of  commitment  to  said 
Reform  School,  and  such  child  shall  thereupon  be  committed." 

Section  9  of  the  Act  of  1868,  directs  that  all  persons  between 
six  and  sixteen  years  of  age  convicted  of  crime,  punishable  by 
fine  or  imprisonment,  who  in  the  opinion  of  the  court  would  be 
profper  subjects  for  commitment,  shall  be  committed  to  said  school. 

Section  10  authorizes  the  confinement  of  the  children,  and 
that  they  ^^  shall  be  kept,  disciplined,  instructed,  employed,  and 
governed,"  until  they  shall  be  reformed  and  discharged,  or  shall 
have  arriyed  at  the  age  of  twenty-one  years,  and  that  the  sole 
authority  to  discharge  shall  be  in  the  Board  of  Guardians. 

The  facts  were  that  the  relator's  son  Daniel  O'Connel,  a  boy 
of  fourteen,  was  committed  to  the  Reform  School,  under  the  pro- 
visions of  the  acts  aboye  quoted,  by  a  warrant  from  one  of  the 
judges  of  the  Superior  Court,  setting  forth  that  the  said  Daniel 
had  ''  been  found  by  competent  evidence  to  be  a  proper  subject 
for  commitment  to  the  said  Reform  School,  and  whose  moral 
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welfare  and  the  good  of  society,  require  that  he  should  be  sent 
to  said  school  for  instruction,  employment,  and  reformation." 
The  only  question  raised  was  the  power  of  the  legislature  to 
pass  the  acts  under  which  the  boy  was  committed  to  the  school 

The  opinion  of  the  court  was  delivered  by 

Thornton,  J.  (after  stating  the  facts). — The  warrant  of  com- 
mitment does  not  indicate  that  the  arrest  was  made  for  a  crimi- 
nal offence.  Hence,  we  conclude  that  it  was  issued,  under  the 
general  grant  of  power  to  arrest  and  confine  for  misfortune. 
The  contingencies  enumerated,  upon  the  happening  of  either  of 
which,  the  power  may  be  exercised,  are  vagrancy,  destitution  of 
proper  parental  care,  mendicancy,  ignoranpe,  idleness,  or  vice. 
Upon  proof  of  any  one,  the  child  is  deprived  of  home  and  parents, 
and  friends,  and  confined  for  more  than  half  of  an  ordinary  life. 
It  is  claimed  that  the  law  is  administered  for  the  moral  welfare 
and  intellectual  improvement  of  the  minor,  and  the  good  of 
society.  From  the  record  before  us,  we  know  nothing  of  the 
management.  We  are  only  informed,  that  a  father  desires  the 
custody  of  his  child,  and  that  he  is  restrained  of  his  liberty. 
Therefore,  we  can  only  look  at  the  language  of  the  law,  and  the 
power  granted. 

What  is  proper  parental  care  ?  The  best  and  kindest  parents 
would  differ,  in  the  attempt  to  solve  the  question.  Scarcely  any 
two  agree ;  and  when  we  consider  the  watchful  supervision  which  is 
so  unremitting  over  the  domestic  affairs  of  others,  the  conclusion 
is  forced  upon  us,  that  there  is  not  a  child  in  the  land,  who  could 
not  be  proved,  by  two  or  more  witnesses,  to  be  in  this  sad  con- 
dition. Ignorance,  idleness,  vice,  are  relative  terms.  Ignorance 
is  always  preferable  to  error ;  but  at  most,  is  only  venial.  It 
may  be  general,  or  it  may  be  limited.  Though  it  is  sometimes 
said  that  '^  idleness  is  the  parent  of  vice,"  yet  the  former  may 
exist  without  the  latter.  It  is  strictly  an  abstinence  from  labor 
or  employment.  If  the  child  perform  all  its  duties  to  parents 
and  society,  the  state  has  no  right  to  compel  it  to  labor.  Vice 
is  a  very  comprehensive  term;  acts,  wholly  innocent  in  the 
estimation  of  many  good  men,  would,  according  to  the  code  of 
ethics  of  others,  show  fearful  depravity.  What  is  the  standard 
to  be  ?  What  extent  of  enlightenment,  what  amount  of  industry, 
what  degree  of  virtue  will  save  from  the  threatened  imprisonment  ? 
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In  our  solicitude  to  form  youth  for  the  duties  of  civil  life,  we 
should  not  forget  the  rights,  which  inhere  both  in  parents  and 
children.  The  principle  of  the  absorption  of  the  child  in,  and 
its  complete  subjection  to  the  despotism  of  the  state,  is  wholly 
inadmbsible  in  the  modern  civilized  world. 

The  parent  has  the  right  to  the  care,  custody,  and  assistance 
of  his  child.  The  duty  to  maintain  and  protect  it  is  a  principle 
of  natural  law.  He  may  even  justify  an  assault  and  battery  in 
the  defence  of  his  children,  and  uphold  them  in  their  lawsuits. 
Thus  the  law  recognises  the  power  of  parental  affections,  and 
excuses  acts,  which,  in  the  absence  of  such  a  relation,  would  be 
punished.  Another  branch  of  parental  duty,  strongly  inculcated 
bj  writers  on  natural  law,  is  the  education  of  children.  To  aid 
in  the  performance  of  these  duties,  and  enforce  obedience,  parents 
hare  authority  over  them.  The  municipal  law  should  not  disturb 
this  relation,  except  for  the  strongest  reasons.  The  ease  with 
▼hich  it  may  be  disrupted  under  the  laws  in  question,  the  slight 
eridence  required,  and  the  informal  mode  of  procedure,  make 
them  conflict  with  the  natural  right  of  the  parent.  Before  any 
abridgment  of  the  right,  gross  misconduct,  or  almost  total  unfit- 
ness, on  the  part  of  the  parent,  should  be  clearly  proved.  This 
power  is  an  emanation  from  Ood,  and  every  attempt  to  infringe 
upon  it,  except  from  dire  necessity,  should  be  resisted,  in  all  well 
governed  states.  In  this  country,  the  hopes  of  the  child,  in 
respect  to  its  education,  and  future  advancement,  are  mainly  de- 
pendent upon  the  father ;  for  this  he  struggles  and  toils  through 
life;  the  desire  of  its  accomplishment  operating  as  one  of  the 
most  powerful  incentives  to  industry  and  thrift.  The  violent 
abruption  of  this  relation  would  not  only  tend  to  wither  these 
motives  to  action,  but  necessarily  in  time,  alienate  the  father's 
natural  affections. 

But  even  the  power  of  the  parent  must  be  exercised  with 
moderation.  He  may  use  correction  and  restraint,  but  in  a 
reasonable  manner.  He  has  the  right  to  enforce  only  such  disci- 
pline as  may  be  necessary  to  the  discharge  of  his  sacred  trust, 
only  moderate  correction  and  temporary  confinement.  We  are 
not  governed  by  the  twelve  tables,  which  formed  the  Roman  law. 
The  fourth  table  gave  fathers  the  power  of  life  and  death  and  of 
sale  over  their  children. 

In  this  age  and  country,  such  provisions  would  be  atrocious. 
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If  a  father  confined  or  imprisoned  his  child,  for  one  year,  the 
majesty  of  the  law  would  frown  upon  the  unnatural  act,  and  eyerj 
tender  mother  and  kind  father  would  rise  up  in  arms,  agaiuBt 
such  monstrous  inhumauity. 

Can  the  state,  as  paren$  patricBy  exceed  the  power  of  the 
natural  parent,  except  in  punishing  crime  ?  These  laws  provide 
for  the  '^  safe  keeping"  of  the  child ;  they  direct  his  ^^  commit- 
ment," and  only  a  '' ticket  of  leaYe,'\or  the  uncontrolled  difl> 
cretion  of  a  board  of  guardians,  will  permit  the  imprisoned  boj, 
to  breathe  the  pure  air  of  heaven,  outside  his  prison  walls,  and  to 
feel  the  instincts  of  manhood,  by  contact  with  the  busy  world. 
The  mittimiLS  terms  him  ^'a  proper  subject  for  commitment," 
directs  the  superintendent  to  '^take  his  body,"  and  the  sheriff 
endorses  upon  it,  ^^  executed  by  delivering  the  body  of  the  within 
named  prisoner."  The  confinement  may  be  from  one  to  fifteen 
years,  according  to  the  age  of  the  child.  Executive  clemency 
cannot  open  prison  doors,  for  no  ofience  has  been  committed. 
The  writ  of  habeas  corpus,  a  writ  for  the  security  of  liberty,  can 
afford  no  relief,  for  the  sovereign  power  of  the  state,  as  paren$ 
pairicBj  has  determined  the  imprisonment  beyond  recalL  Such 
a  restraint  upon  natural  liberty  is  tyranny  and  oppression. 

If,  without  crime,  without  the  conviction  of  any  ofience,  the 
children  of  the  state  are  to  be  thus  confined,  for  the  '^good  of 
society,"  then  society  had  better  be  reduced  to  its  original 
elements,  and  free  government  acknowledged  a  failure.  In  cases 
of  writs  of  habeas  carpus  to  bring  up  infants,  there  are  other 
rights  beside  the  rights  of  the  father.  If  improperly  or  illegallj 
restrained,  it  is  our  duty  esp  dMto  justitice  to  liberate.  The  wel- 
fare and  rights  of  the  child  are  also  to  be  considered.  The  dis- 
ability of  minors  does  not  make  slaves  or  criminals  of  them.  Thej 
are  entitled  to  legal  rights,  and  are  under  legal  liabUities.  An 
implied  contract  for  necessaries  is  binding  on  them.  The  only 
act,  which  they  are  under  a  legal  incapacity  to  perform,  is  the 
appointment  of  an  attorney.  All  their  other  acts  are  merely 
voidable  or  confirmable.  They  are  liable  for  torts,  and  punishable 
for  crime.  Lord  Kkkyoh  said,  '^  If  an  infant  commit  an  assault, 
or  utter  slander,  God  forbid  that  he  should  not  be  auBwerable  for 
it,  in  a  court  of  justice."  Every  child  over  ten  years  of  age  may 
be  found  guilty  of  crime.  For  robbery,  burglary,  or  arson  any 
■linor  may  be  sent  to  the  penitentiary.  Minors  are  bound  to  pay 
taxes  for  the  support  of  the  government,  and  constitute  a  part 
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of  the  militia,  and  are  compelled  to  endure  the  hardships  and 
prifations  of  a  soldier's  life  in  defence  of  the  constitution  and  the 
lav3,  and  yet  it  is  assumed  that  to  them  liberty  is  a  mere  chimera. 
It  is  something  of  which  they  may  have  dreamed,  but  have  never 
enjoyed  the  fruition.  Can  we  hold  children  responsible  for 
crime ;  liable  for  their  torts ;  impose  onerous  burdens  upon  them, 
and  yet  deprive  them  of  the  enjoyment  of  liberty  without  charge 
or  conviction  of  crime  ?  The  bill  of  rights  declares  that ''  all  men 
are  by  nature  free  and  independent,  and  have  certain  inherent 
and  inalienable  rights,  among  which  are  life,  liberty  and  the 
pursoit  of  happiness." 

This  language  is  not  restrictive,  it  is  broad  and  comprehensive^ 
and  declares  a  grand  truth  that "  all  men'* — all  people  everywhere, 
have  the  inherent  and  inalienable  right  to  liberty.  Shall  we  say 
to  the  children  of  the  state,  you  shall  not  enjoy  this  right,  a 
right  independent  of  all  human  laws  and  regulations  ?  It  is  de- 
clared in  the  constitution,  is  higher  than  constitution  and  law, 
and  should  be  held  for  ever  sacred. 

Even  criminals  cannot  be  convicted  and  imprisoned  without 
dae  process  of  law — without  a  regular  trial  according  to  the 
course  of  the  common  law.  Why  should  minors  be  imprisoned 
for  misfortune  ?  Destitution  of  proper  parental  care,  ignorance, 
idleness,  and  vice  are  misfortunes — not  crimes.  In  all  criminal 
prosecutions  against  minors  for  grave  and  heinous  offences,  they 
have  the  right  to  demand  the  nature  and  cause  of  the  accusation, 
and  a  speedy  public  trial  by  an  impartial  jury.  All  this  must 
precede  the  final  commitment  to  prison.  Why  should  children, 
only  guilty  of  misfortune,  be  deprived  of  liberty  without  "  due 
process  of  law  V*  It  cannot  be  said  that  in  this  case  there  is  no 
imprisonment.  This  boy  is  depriv.ed  of  a  father's  care,  bereft  of 
home  influences,  has  no  freedom  of  action,  is  committed  for  an 
uncertain  time,  is  branded  as  a  prisoner,  made  subject  to  the  will 
of  others,  and  thus  feels  that  he  is  a  slave. 

Nothing  could  more  contribute  to  paralyze  the  youthful  ener- 
gies, crash  all  noble  aspirations,  and  unfit  him  for  the  duties  of 
ma&hood.  Other  means  of  a  milder  character,  other  influences 
of  a  more  kindly  nature,  other  laws  less  in  restraint  of  liberty, 
would  better  accomplish  the  reformation  of  the  depraved,  and 
infringe  less  upon  inalienable  rights. 

It  is  a  grave  responsibility  to  pronounce  upon  the  acts  of  the 
legislative  department.     It  is  however  the  solemn  duty  of  the 
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court  to  adjudge  the  law,  and  guard,  when  assailed,  the  liberty  of 
the  citizen.  The  constitution  is  the  highest  law ;  it  commands 
and  protects  all.     Its  declaration  of  rights  is  an  express  limitation 

of  legislative  power,  and  as  ihe  laws  under  which  the  detention 
is  had,  are  in  conflict  with  its  provisions,  we  must  so  declare. 

It  is  therefore  ordered  that  Daniel  0' Conn  el  be  discharged 
from  custody. 

We  fear  both  the  profession,  and  the  being  able  to  mould  so  vast  an  empirt 
Supreme  Court  of  the  State  of  Illinois,  as  this,  composed  of  such  diverse  na- 
may  justly  conclude  that  we  are  in  our  tionalities,  and  snch  discordant  religions 
annotations  doYoting   an  unusual  and  and  political  opinions,  into  one  homo- 
unequal  proportion  of  space  to  cases  geneous  compound  of  purity  and  perfec- 
decided  by  that  court.    Bnt  we  think  no  tion,  which  these  men  greatly  desire.  It 
apology  will  be  demanded  on  account  of  ^  ^®  strong  arm  of  the  civil  law  whicfa 
the  publication  of  the  case  to  which  this  ^^^  men  have  been  so  long  ioToking; 
note   IB  appended.      Unless   we    have  ^^^  which  they  seemed,  before  this  dc* 
greatly  misconceived  its  scope  and  princi-  cision,  so  near  attaining.     We  may  not 
pies,  it  must  be  regarded  as  striking  at  correctly  estimate  the  true  scope  of  this 
the  very  root  and  life  of  one  of  the  most  decision,  but  if  we  do,  it  in  verves  sll 
faTorite  schemes  of  reform  known  to  the  we  have  said,  and  much  more, 
present  age ;  what  is  called  in  popular  We  know  there  is  a  highly  enltiin^ 
language,  legislative  moral  reform  and  and  powerful  class  in  our  commanitr. 
compulsory  popular  education.  These  are  ^^^  ^^  point  of  numbers  and  positioo, 
the  foundation  stones  upon  which  a  very  ^ho  have  no  views  or  feelings  in  corn- 
large  and  influential    portion    of  onr  n>on  with  the  class  of  reformers  just 
people  propose  to  erect  an  empire,  supe-  alluded  to.    This  latter  class  do  not 
rior  both  in  character  and  power  to  any  hold,  that  the  mere  text-book  trainisg 
other,  ancient  or  modem.   These  two  car-  of  the  entire  mass  of  the  community  from 
dinal  principles,  legislative  moral  reform  four  years  old  and  upwards,  has  anj 
and  compulsory  popular  education,  em-  necessary  tendency  to    produce  either 
brace  both  the  religious  and  political  ele-  wisdom  or  virtue;  bat  rather  the  coo- 
ment  of  all  the  best  class,  pecuniarily  at  trary,  in   vain  conceit  and    imperfect 
least,  of  modem  reformers.     Whether  in  comprehension  ;  and  the  attempt  in  all 
the  long  ran,  they  will  be  able  to  maintain  classes  to  handle  things  which  are  too 
their  ground,  against  all  opposing  ele-  high  for  them.     And  above  all,  tfai$ 
ments,  is  a  question  of  very  difficult  latter  class  hold,  that  all  hopefal  and 
solution.    This  class  of  reformers  will  reliable  moral  reforms  must  be  looked 
be  likely,  and  as  it  seems  to  us,  will  be  for  only  in  a  high  degree  of  religions 
fairly  entitled,  to  regard  this  case  as  a  faith  and  culture,  from  earliest  infancy ; 
test  one,  striking  a  fatal  blow  at  the  very  and  that  this  cannot  be  expected  to  come 
foundation  of  their  entire  superstructure,  from  the  common  schools,  or  the  reform 
For,   if  education  and   moral    reform  schools,  or  any  other  schools;  but  ex- 
cannot   have  the    compulsory    aid   of  clusively  or  mainly  from  family  training, 
government,  the  nature  of  man   is  so  B.nd  from  the  authoritative  teaching  of 
lethargic,  and  so  much  prone  to  evil,  on  the  church  and  her  ministers,  in  th« 
the  most  favorable  view,  that  these  re-  daily  discipline  of  a  devout  and  holy 
formers  will  have  small  hope  of  ever  life. 
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Theie  two  lehools  are  becoming,  in  jMrenta  to  keep  their  children  employed 

oar  eoantrj,  year  hy  year,  more  and  so  aa  not  to  come  within  the  terms  of  the 

more  antagonistic ;    and  this  decision  charter  of  the  city  of   Chicago,    ''  as 

projects  a  fatal  shaft,  which  has  entered  being  destitute  of  proper  parental  care, 

between  the  rery  joints  of  the  harness  and  growing  np  in  mendicancy,  igno* 

of  the  most  impregnable  armor  of  the  ranee,  idleness,  or  Tice."    It  seems  by 

one  first  named ;  and  so  far  as  we  can  this  statute,  that  if  any  child  between 

comprehend  it,  must,  if  maintainable,  the  ages  of  six  and  sixteen  years,  comes 

pesetrate  into  the  moat  vital  parts  of  its  within  any  one  of  these   offences,  he 

most  iDdispensable  machinery.    For  if  thereby  forfeits  his   liberty,  his  home, 

there  is  living  i>ower  enough  in  those  and'all  the  comforts  of  life,  and  becomes 

abstrsctions  of  the  state  constitutions,  subject  to  an  imprisonment  of  not  ex- 

vhich  have  heretofore  been  regarded  as  oeeding  fifteen  years  in  a  Reform  school, 

mere  "glittering  generalities,"  to  on-  which  is  indeed  but  another  name  for 

able  the  courts  to  enforce  them,  against  the  Penitentiary.     The  mode  of  trial, 

the  enactments  of  the  legislature,  and  too,  certainly  did  not  come  within  the 

thus  declare  that  all  men  are  not  only  rules  of  the  great  English  charter  of  the 

created  free  and  equal,  but  remain  so,  liberty  of  the  subject.    There  was  no 

and  may  enjoy  life  and  pursue  happiness  indictment,  no  formal  information,  no 

in  their  own  way,  provided  they  do  not  jury,  no  trial,  and  nothing  indeed  but 

interfere  with  the  freedom  of  other  men  the   sen/ence,  which  must  be  regarded 

in  the  pursuit  of  the  same  objects ;  then  as  highly  summary. 

^  opportunity  to  compel  parents  to  We  have  read  this  decision  with  great 

scfid  their   children   to   the   conunon  admiration.   There  can  be  no  question,  it 

schools,  by  means  of  ^'Truant  Laws,"  is  a  very  creditable  advance  Ai  favor  of 

sQch  ss  we  have  in  the  highly  advanced  liberty,  among  the  children  of  white  pa- 

commoBweaUh  of  Massachusetts,  will  rents,  as  well  as  those  of  a  more  sombre 

come  to  a  speedy  and  most  inglorious  hue.  All  classes  of  men,  and  women  too, 

tennination.    Under  this  decision  such  uhder  this  decision,  may  keep  their  own 

adTsnced  announcements  as  the  follow-  children  at  home,  and  educate  them  in 

ing  from  a  Boston  daily  paper,  will  their  own  way.     This  is  a  very  wonder- 

loietheir  interest  and  brilliancy,  and  be  ^al  advance  in  the  way  of  liberty.    It 

more  a  caise  of  shame  than  of  pride. '  must  certainly  be  a  great  comfort  to  a 

We  have  no  disposition  and  no  space  devout  Roman  Catholic  father  or  mother, 

^  to  enter  into  any  extended  discus-  to  reflect,  that  now  his  child  cannot  be 

sum  of  the  abatract  right  of  government  driven  into  a   Protestant  school,   and 

to  eoopel  all  parents  to  submit  their  made  to  read  the  Protestant  version  of  the 

ehildreii  to  such  education  as  the  state  Holy  Scriptures.    And  what  is  more, 

judges  most  useful  and  necessary  to  his  or  her  child  cannot  be  torn  from 

Qske  good  dtiaens  ;  or  to  compel  such*  home  and  immured    in    a   Protestant 

I "  Csnaa  llansBS.— Chelsea  appears  to  be  ahead  as  regards  compulsory  education.  A  special 
tm&nt  officer  was  appointed  by  the  Mayor  a  few  days  since.  Last  week  the  pupils  of  the  public 
schools  vwe  directed  by  the  teaehezt  to  gire  their  names  and  residences  to  the  officer.  On  Thurs- 
<^7  the  School  Ooniinittee  adopted  an  order  proTlding  that  when  any  pupil  shall  without  satisfactory 
«nase  ihamt  himself  from  school  six  half-days  any  one  term,  the  teacher  shall  report  him  to  the 
tnunt  ofllcer,  who  ahall  take  him  into  custody  and  bring  him  before  a  member  or  members  of  the 
School  Committee." 

Tbia  certainly  seems  to  partake  rery  largely  of  the  military  educational  system  of  the  Prussian 
H»P^^^  and  to  the  common  mind  erinces  Tery  little  of  the  inalienable  right  to  the  enjoyment  of 
li^«,  and  the  im&ttersd  pursuit  of  happiness. 


g74  '^^^  PEOPLE  V,  TURNER. 

» 

prison,  for  ten    or    more   yean,   and  spirit  as  onrseWes — ^the  doing  of  good 

trained  in  what  he  regards  a  heretical  to    those  who  were    toe    ignorant  or 

and  deadly  faith,  to  the  destruction  of  too  perverse  willingly  to  accept  their 

his  own  soul.    This  is  right ;  and  we  highest  good    at  onr  hands.    And  is 

hope  the  conrt  will  be  able  to  maintain  all    times  the  subjects   of   sncb  com- 

this  noble  stand  upon  first  principles.  palsory  reforms  are  prone  to    regard 

Bat  how  will  these  reformers  view  it  f  the  reformers  in  too  ofienmTe  a  light, 

Will  they  tamely  submit  to  be  shorn  and  to  gire  them  the  nndeserred  name 

of   all  their   glory  by  the  Judiciary?  of  priests  or  puritans,  or  some  odier 

These  reformers  swear,  as  we  had  sup-  offensire  epithet, 

posed,  mainly  by  the  omnipotence  of  the  But  we  believe  the  reformers  of  all 

legislature  ;  and  so  long  as  they  have  ages  have  been  mainly  well  intendoned 

that  in  their  own  power  there  is  no  men,  who  had  the  highest  good  of  the 

embarrassment    in    the    way  of    their  greatest  number  deeply  at  heart.    We 

advancement.      They  can    teach  their  cannot  believe  that  die  Holy  Inquisitioii, 

own  children  al  home,  or  in  private  or  the  fires  of  Smitfafield  and  Oxford,  in 

schools  ;   but  the  common  schools  are  our  own  mother  country,  with  all  their 

for  the  children  of  the  poor }  and  the  loathsome    horrors,   proceeded  msiolr 

Reform  schools  for  those  without  proper  from  the  love  of  oppression  or  of  ves- 

parental  control.      Now  we  fear  that  geance.    And  we  are  disposed  to  aeeept 

these  men  will  ask  the  Supreme  Conrt  the  same  charitable  construction  in  regard 

of  Illinois  some  questions  in  regard  to  to  the  compulsory  attendance  upon  the 

the  right  ofthe  state  to  maintain  schools,  common  schools,  and  the  compulioiT 

and  to  compel  children  to  submit  to  be  reading  of  the  Protestant  Bible  in  such 

schooled  tikrein,  that  it  will  be  some-  schools,  and  especially  in  regard  to  these 

what  embarrassing  to  answer  in  a  man-  Reform  schools,  which  are  sprmging  cp 

ner  satisfactory  to  the  interrogators.  in  every  section  of  onr  widely  extended 

We  have  no  evil  will  towards  reform-  country, 

ers  of  any  class.    The  love  of  reform  We  do  not  indeed  suppose  tiiat  the 

comes  always  from  the  best  of  purposes ;  persons  mainly  instrumental  in  getttsg 

from  a  desire  to  have  others  participate  up  these  things  in  the  eonntry  leallr 

in  the  beauty  and  excellence  which  we  intend  them  for  their  own  cbftdrea,  or 

have  found  for  ourselves.    But  we  can-  indeed  in  the  present  case  for  tiieehildres 

not  disguise  the  fact,  as  we  look  back,  of  Protestant  parents,  to  any  lurgt  ex- 

across  the  dark  tract  of  the  ages,  tiiat  re-  tent.     We  cannot  disguise  to  onrsclve? 

formers,  in  all  times  and  in  all  countries,  that  these  things  do  have  an  esrinoas 

invoke  the  aid  of  force  and  compulsion,  squint  towards  the  children  of  Roman 

in  some  form.    They  sincerely  believe  Catholic  parents,  and  of  the  multitudes 

themselves  entitled  to  exercise^ the  strong  of  poor  emigrants  yearly  coratng  to  our 

arm  of  the  law,  in  order  to  bring  about  ^shores,  most  of  whom  are  of  that  faitfa. 

some  greater  good,  or  in  some  shorter  We  cannot  but  feel  that  the  real  aninms 

period,  than  could  otherwise  be  accom-  of  these  enactments  is  but  poorly  dis- 

plished.  The  time  for  the  resort  to  the  guised  under  the  general  terms  adopted : 

fagot  or  the  gibbet,  or  tiie  rack  or  the  just  as  we  should  say  of  any  similar 

wheel,  has  indeed  passed  away ;  at  which  provisions  now  adopted  by  state  legisla- 

all  rejoice.     But  in  doing  so,  we  are  in  tures  at  the  South,  especially  when  done 

danger  of  forgetting,    that  those  who  in  defiance  of  the  authority  of  the  nstioafll 

invented  and  exercised   these   engines  government.    All  would  exclaim  that 

of  reform  were  animated   by  the  same  it  was  a  mere  cloak  for  the  reinstating 
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of  slaTery  for  a  limited  term  among  the  And  the  same  is  tme  of  all  restrictiye 

children  of  the  colored  population •     We  legislation  of  the  character  of  compulsory 

all  rerj  properly  look  to  the  natural  education  or  reforms  of  any  kind,  they 

operation  of  fuch  proyisions,  and  the  look  very  plausible,   on    the    outside, 

persons  they  will  naturally  reach,  in  inasmuch  as  they  profess  to  cure  igno- 

order  to  determine  the  motiTe  of  those  ranee,  idleness  and  Tice^infirmities  and 

who  introduce  them.    There  is  nothing  evils  highly  detrimental  always,  and  in 

unequal  or  unjust  in  this  construction  of  certain  proportions  of  combination   in 

sach  enactments.    And  if  this  were  their  the  elements  of  public  life,  destrnctire 

only  purpose  there  oould  be  no  question  of  the  common  welfare.    In  this  latter 

they  deserre  the  treatment  they  receiye  yiew  there  oaft  be  no  question  of  the 

is  the  prmdpal  case.    Beform  schools  right  to  apply  such  legislative  remedy 

or  eonuaon  sohools  for  the  leading  pur-  or  even  punishment  as  the  nature  of  the 

poM  of  training  Boman  Catholic  children  ease  may  demand.  But  the  mere  reform 

in  the  fundamental  principles  of  Protest-  and  advancement  of  the  citixen  in  virtue 

antism  by  compulsion,  so  far  as  the  or  learning,  except  as  an   incident  of 

compulsion  is  concerned,  surely  could  punishment  for  crime,  cannot,  in  free 

not  be  defended  upon  any  principles  of  government,  be  made  a  leading  object 

jorisprndence  known  to  free  countries,  of    compulsory    legislative   discipline. 

Bat  there  is  a  secondary  purpose  npon  And  this  case  seems  to  us  to  oome  very 

which  a  large  portion  of  the  most  agi-  nearly  upon  the  exact  line  of  demarca- 

ttting,  if  not  the  most  dangerous  and  tion  between  these  two  widely  divergent 

offensive   legislation    of    the    country  fiMds    of    employment.      We    rejoice 

is  sought  to  be  rendered  acceptable  to  greatly,  as  we  believe  all  true  friends 

tiie  people,  and  thus  maintained  in  order  of  liberty  and  constitutional  government 

to  enable  it  to  accomplish  some  great  will,  at  this  demonstration  of  the  highest 

good  as  it  were  by  indirection.    This  judicial  tribunal  of  one  of  the  great 

mode  of  doing  good  even,  is  always  northwestern  states,  in  what  We  cannot 

offensive   and  never  tc  be  vindicated  but  regard  as  the  right  direction.    We 

except  upon  the  clearest  certainty,  that  bid  them  God  speed  in  a  great  and  good 

it  really  is  indispensable  to  the  accom-  work  ;   but  one  of  great  delicacy  and 

plishment  of  some  great  necessity  for  difficulty.    The    particular  case  seems 

the  public  good.    Interested  parties  will  to  be  measurably  free  from  doubt.    But 

alwajs  see  this  great  public  good  with  there  is  a  wide  field  of  debatable  ground 

great  clearness  of  vision  and  will  refuse  between  the  dominion  of  punishment 

to  accept  the  conviction  of  any  of  the  for  crime  and  that  of  mere  improved 

illeged  evil  consequences.    And  as  the  culture,  in  which  it  will  be  long  before 

Kood  is  often  certain  and  the  evil  only  any  very  exact  definitions  of  jurisdiction 

conjeetural,  such  legislation  has  much  or  of  the  distributions  of  service  between 

to  commend  it,  and  especially  to  those  the  voluntary  and  the  compulsory  fields 

wlio  feel  reasonably  sure  they  can  them-  can  be  satisfactorily  fixed.  In  the  mean 

lelres  contrive  to  keep  clear  of  ail  injury  time  the  present  decision  cannot  but  be 

nd  possibly  compass  some  good    by  regarded  as  a    salutary  warning    and 

means  of  it.    It  is  thus  that  many  bur-  admonition    to    those    reformers,   who 

densome  restrictions  upon  trade  come  to  believe  the  legislative  authority  abun- 

^  endured  for  the  sake  of  some  fancied  dant  to  compel  every  citizen  to  accept 

general  benefit,  and  a  sure  private  and  par-  their  own  faith  and  practice — for  the  best 

ticalar  benefit  in  the  shape  of  monopoly  or  of  all  reasons — that  nothing  could  be  so 

some  other  form  tothe  few,  who  are  most  healthful  for  his  soul's   most  salutary 

active  in  getting  up  such  schemes.  discipline.                                I.  F.  B. 
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Supreme  Judicial  Court  of  Maine, 

THE  STATE  v.  ALDEN  LITCHFIELD.      , 

Telegraphic  commiinications  are  not  privileged,  and  a  telegraphic  operator  is 
bound  to  testify  to  the  contents  of  a  message,  if  it  be  material  and  relevant. 
A  jury  may  convict  on  the  unsupported  testimony  of  an  accomplice. 

This  was  an  indictment  for  robbery.  At  the  trial  objection 
was  made  by  the  prisoner  to  the  admission  of  a  telegraphic 
operator  to  testify  to  the  delivery  of  a  message  to  the  prisoner 
and  to  its  contents,  and  the  objection  being  oyemiled,  exception 
was  taken  by  the  prisoner  to  the  ruling  on  that  point,  and  also  to 
the  sufiSciency  of  the  evidence. 

A.  S.  Hicey  for  the  state. 

A.  Cr,  Jewett,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Applbton,  C.  J. — The  main  question  presented  for  our  de- 
termination is  whether  a  telegraphic  operator  is  bound  to  testify 
to  the  contents  of  a  telegraphic  message. 

The  case  finds  the  message  material  to  the  issue.  A  verbal 
message  communicated  to  the  prisoner  would  be  admissible,  and 
the  party  communicating  it  would  be  compelled  to  state  it.  So 
a  written  message,  or  its  contents,  after  due  notice  to  produce  the 
original  and  a  failure  of  its  production  by  the  party  notified, 
would  be  received  in  evidence.  The  mode  of  transmission  to 
the  person  delivering  the  message,  whether  by  telegraph  or  other- 
wise, has  nothing  to  do  with  the  matter.  The  important  inqnirj 
relates  to  its  materiality. 

Nor  can  telegraphic  communications  be  deemed  any  more 
confidential  than  any  other  communications.  Telegraphic  com- 
munications are  not  to  be  protected  to  aid  the  robber  or  assassin 
in  the  consummation  of  their  felonies,  or  to  facilitate  their  escape 
after  the  crime  has  been  committed.  No  communication  should 
be  excluded,  no  individual  should  be  exempt  from  inquiry,  when 
the  communication,  or  the  answer  to  the  inquiry,  would  be  of 
importance  in  the  conviction  of  crime  or  the  acquittal  of  inno- 
cence, except  when  such  exclusion  is  required  by  some  grave 
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principle  of  public  policy.  The  honest  man  asks  for  no  confi- 
dential communications,  for  the  withholding  the  same  cannot 
benefit  him.  The  criminal  has  no  right  to  demand  exclusion  of 
evidence  because  it  would  establish  his  guilt.  The  telegraphic 
companies  cannot  rightfully  claim  that  the  messages  of  rogues 
and  criminals,  which  they  may  innocently  or  ignorantly  transmit 
should  be  withheld,  whenever  the  cause  of  justice  renders  their 
production  necessary.  They  cannot  wish  their  servants  should, 
however  innocently,  co-operate  in  the  commission  of  crime  and 
decline  to  co-operate  in  its  detection,  and  punishment  and  thus 
become  its  accomplices.  The  interests  of  the  public  demand 
that  resort  should  be  had  to  all  available  testimony,  which  may 
lead  to  the  detection  and  punishment  of  crime  and  to  the  pro- 
tection of  innocence.  The  telegraphic  operator,  as  such,  can  claim 
no  exemption  from  interrogation.  Like  other  witnesses,  he  is 
bound  to  answer  all  inquiries  material  to  the  issue. 

The  notice  to  produce  was  seasonably  given  in  accordance  with 
the  27th  Rule  of  this  Court  (37  Maine  576).  It  was  before  the 
trial  commenced.  The  rule  does  not  require  the  notice  to  be 
given  before  the  commencement  of  the  term. 

The  degree  of  credit  to  be  given  to  an  accomplice  was  submit- 
ted to  the  jury  with  proper  instructions.  There  is  no  rule  of 
law  that  they  may  not  convict  upon  such  testimony.  There 
should  be  none  such.  The  degree  of  credit  to  be  given  to  a  witness, 
whatever  may  be  his  character  or  position  in  a  cause,  should  not 
be  arbitrarily  determined  in  advance  of  his  testimony  and  in 
ignorance  of  the  circumstance  affecting  its  credibility. 

The  telegraphic  operator  testified  to  receiving  the  telegram  in 
question,  and  that  she  had  a  faint  recollection  of  delivering  it  to 
the  defendant.  She  had  some  recollection  on  the  subject.  The 
eiidence  therefore  was  proper  for  the  jury,  and  it  was  for  them 
to  consider  how  far  and  to  what  extent  it  would  be  safe,  under  all 
the  circumstances  of  the  case,  to  rely  on  her  memory. 

Exceptions  overruled. 

Kent,  Walton,  Barrows,  and  Danforth,  JJ.,  concurred. 

The  foregoing  opinion  we  intended  to  to  the  right  of  the  goremment  to  possets 

bave  published  at  an  earlier  day,  bat  it  themselves  of  what  woald  otherwise  be 

vu  accidentally  mislaid.     It  coyers  a  held  inyiolably  secret,  in  prirate  corres- 

▼erj  important  question.    There  is,  we  pondenoe.  The  question  inTolved  in  this 

apprehend,  some  misconception  in  regard  case  has  no  Tory  close  analogy  to  the 
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confidence  which  the  law  recognises 
between  counsel  or  attomej  and  client. 
That  rests  upon  the  necessities  of  the  fair 
and  jast  administration  of  justice.  If 
it  were  not  for  that  it  wonld  be  impossi- 
ble for  counsel  to  be  so  far  possessed 
of  the  real  facts  in  causes  as  to  be  able  to 
give  safe  counsel  or  to  render  proper 
assistance  to  the  court  in  presenting 
them.  This  is  a  rule  of  policy  establish- 
ed, partly  no  doubt  for  the  protection 
of  the  client ;  but  largely  for  the  pro- 
tection of  justice  and  the  conrenlence 
of  its  administration.  And  the  same 
is  true  in  regard  to  the  inviolability  of 
the  secrets  of  the  grand-jury  room.  It 
is  a  rule  of  state  policy,  and  one  which, 
at  present,  has  no  great  importance 
attached  to  it,  certainly  not  in  free 
governments  and  quiet  times. 

But  the  rule,  in  regard  to  the  invio- 
lability of  correspondence  by  telegraph, 
is  one  mainly  resting  upon  an  honorary 
understanding  between  the  companies 
or  their  servants  and  their  employees. 

It  is  not  in  any  proper  sense  a  perfect 
or  legal  duty  or  obligation.  It  certainly 
could  not  be  made  the  basis  of  an  action 
in  court,  that  the  operators  on  a  tele- 
graph line  had  made  the  messages  public, 
unless  some  pecuniary  loss  ensued  to  the 
parties  sending  or  receiving  the  same. 
And  we  should  not  be  prepared  to  say, 
that  even  in  case  of  actual  loss  by  such 
exposure  of  the  contents  of  messages  by 
telegraph,  the  company  would  incur  any 
pecuniary  liability,  upon  the  ground  of 
general  implied  duty  to  keep  such  mes^ 
sages  secret.  We  doubt  whether  any 
such  general  duty  attaches  to  the  under- 
taking of  the  company  consequent  upon 
a  message  being  left  for  transmission  in 
the  general  way,  where  nothing  in  par- 
ticular is  said  in  that  respect  and  no 
statutory  duty  exists.  Possibly  where 
a  special  request  is  made,  and  a  spe- 
cial undertaking  to  keep  secret  is  as- 
sumed, an  action  might  lie  for  breach  of 
the  undertaking  and  consequent  loss. 


But  even  in  such  cases,  no  one  coold 
fairly  claim  that  such  message  could  be 
withheld  from  the  state,  in  the  proseco- 
tion  of  crime,  or  from  the  courts  in  the 
pnrsuit  of  truth.  There  is  in  maoj 
relations  a  duty  to  keep  secrets.  That 
exists  between  all  owners  of  bminess 
and  those  employed  in  its  prosecution. 
There  will  always  be  many  secrets  in 
business,  which  it  is  lawful  and  proper 
for  the  owner  to  keep.  If  they  pertain 
to  the  mamxfacture  of  articles  offered 
for  sale,  they  are  oflen  of  great  valoe, 
and  the  law  will  protect  them  and  not 
allow  one  who  comes  by  them  in  a  con- 
fidential manner  to  make  any  improper 
use  of  them :  Peabod^  v.  Norfolk^  98 
Mass.  4.52.  And  there  is  an  imperfect 
or  honorary  duty  upon  all  subordinate 
members  of  a  private  household  or  fam- 
ily, or  of  any  office  or  place  of  business, 
whatever,  not  to  divulge  anything  com- 
ing within  their  knowledge,  to  the 
detriment  of  those  with  whom  they  are 
associated.  And  even  in  courts  tA 
justice  snch  confidential  matters  will 
not  be  drawn  from  witnesses  unless  to 
answer  some  substantial  requirement, 
•r  necessity  of  justice.  But  where  such 
an  exigency  does  afise,  of  which  the 
court  must  judge,  there  is  no  such  invio- 
lability in  any  of  these  obligations  to 
secrecy  as  will  shield  a  witness  from 
giving  testimony. 

And  the  duty  of  a  telegraph  operator 
cannot  be  regarded  as  of  an  essentially 
different  character.  It  is  one  resting 
upon  custom,  or  contract,  more  than  anj- 
thing  else,  and  while  it  is  very  proper 
that  it  should  protect  correspondence 
from  all  impertinent  and  meddling  cari- 
osity, and  especially  from  interested 
persons,  in  a  counter  direction,  whether 
such  interest  be  of  a  pecuniary  or  any 
other  character,  there  seems  no  ground 
upon  which  it  ean  be  fairly  claimed  to 
extend  to  iwestigations  in  courts  of 
justice. 
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lo  PeontjlTanis,  hj  the  Act  of  Uth  eome  mailerUl  on  a  trial  hi  a  oonrt  of 

April  1851,  it  if  made  a  roitdemeanor  Jasticc.      And    by  fubsequent   ftatnte 

for  any  person  connected  with  any  line  (8th  May  1855)  it  is  made  the  duty  of 

of  telegraph  to  use  or  make  known  telegraph   companies    to   preserre   the 

the  contents  of  a  despatch  withont  the  originals  of  all  mossagei  (other  than 

consent  or  direction  either  of  the  paHy  those  intended  for  publication)  for  at 

sending  or  the  party  receiTing  it.    In  least  three  years,  and  to  produce  them 

Hai$Ur  T.  DreeAnany  2  Parsons  274,  it  Jn  eridenco  when  properly  subpoenaed. 
WAS  held  that  this  act  did  not  apply  to  j.  P.  B. 

cises  where  such  disclosure  should  be- 


United  Staie$  District  Courts  District  of  Rhode  Island. 

MANCHESTER  bt  al.  v.  HOTCHKISS.' 

A  serrlce  of  a  libel  in  a  proceeding  m  peraonam  on  a  maritime  contract,  agamst 
a  citizen  of  another  district  by  attachment  of  his  property,  is  a  good  sertioe  and 
the  court  obtains  jurisdiction. 

A  defendant  does  not  waive  his  right  to  object  to  the  jurisdiction  of  the  court  in 
tn  admiralty  proceeding  by  filing  a  stipulation  for  costs  and  to  abide  the  decree 
of  the  court,  &c.,  under  Rule  4  in  Admiralty. 

This  was  a  libel  in  admiralty  by  Manchester  et  al.,  citizens  of 
the  district  of  Rhode  Island,  against  Hotchkiss,  a  citizen  of  the 
district  of  Connecticut.  The  marshal  returned  that  for  want  of 
the  body  of  the  within-named  George  Hotchkiss,  to  be  by  him 
found  within  this  district,  he  had  on  March  8th  1871,  attached 
all  the  right,  title,  and  interest  that  the  said  George  Hotchkiss 
had  in  and  to  the  schooner  George  Hotchkiss. 

The  respondent  on  March  10th  entered  a  claim  to  the  schooner, 
and  on  the  same  day  he  also  filed  a  stipulation  for  costs,  together 
vith  a  stipulation  in  conformity  with  the  fourth  rule  in  Admiralty, 
^whereupon  the  schooner  was  surrendered  to  him,  and  the  attach- 
ment dissolved  by  operation  of  law. 

On  the  return-day  of  the  writ  the  respondent  filed  a  plea  and 
answer,  to  which  libellants  replied. 

Browne  ^  Vanslyeky  for  libellants. 

.  A.  Payne  and  J.  C,  Pegram^  for  respondents. 

1  See  post  p.  383. 
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Kirowi.BS,  D.  J. — The  respondent  in  his  plea  and  anew 
the  first  place  arers  and  insista  that  the  court  Ijas  no  jnrisd 
of  the  cause,  because  the  defendant  is  not,  nor  was  he  at  the 
of  the  libel,  a  citizen  or  resident  of  the  district  of  Rhode  L 
and  the  only  service  ever  made  of  said  libel  was  hj  attachio 
goods  and  chattels  of  the  defendant  within  the  district  of  I 
Island,  the  paragraph  closing  with  these  words :  "  Saving 
reserving  all  benefit  and  advantage  from  said  plea,  and  if 
ruled,  the  said  defendant  makes  answer  to  said  libel,  and  a 
and  articulately  propounds,"  &c.,  &c. 

To  this  the  Ubellants  reply,  "  that  the  respondent's  plea  I 
jurisdiction  of  the  court  ought  not  to  be  received  and  accrei 
because,  before  the  offering  of  said  plea,  said  defendant 
submitted  himself  and  the  cause  to  the  jurisdiction  of  the  < 
by  entering  into  and  filing  in  the  clerk's  office  of  the  coui 
stipulation  to  abide  by  and  perform  all  the  decree  of  the 
in  said  cause,  and  had  submitted  himself  and  his  cause  t 
jurisdiction  of  the  court  by  filing  an  answer  in  said  cause  1 
merits  thereof."  And  to  this  the  libellants  further  replying 
that  the  plea  is  bad  and  insufficient  in  law. 

In  passing  upon  one  of  the  two  questions  here  presenti 
seems  necessary  to  say  but  little.  Conceding  that  a  defei 
may  waive  a  personal  privilege,  and  estop  himself  from  dei 
the  jurisdiction  of  a  Court  of  Admiralty,  it  still  is  incumbe 
a  libellant  to  show  satisfactorily  that  a  waiver  was  made  b 
defendant.  This  is  not  shown  in  this  case.  The  filing 
stipulation,  in  order  to  release  the  vessel  from  attachme 
cannot  regard  as  a  waiver  of  any  right  or  ground  of  defen 
the  suit ;  and  as  in  this  "  answer  and  plea,"  filed  on  the  r€ 
day  of  the  writ,  the  day  when,  and  not  prior  to  which,  hi 
entitled  and  bound  to  appear  in  court  and  answer,  he  sets 
his  objections  to  the  jurisdiction,  I  am  constrained  to  ad_ 
that  objection  seasonably  presented :  The  See,  Ware  332 
neither  text  book  nor  reported  case  do  I  find  aught  inconsi 
with  this  ruling. 

In  regard  to  the  other  of  the  two  questions,  though  much  i 
properly  be  said,  were  it  now  for  the  first  time  presentd 
judicial  action,  little,  as  it  seems  to  me,  needs  be  said  in 
counection. 

That  qnestion,  it  must  be  agreed,  in  its  last  analysis,  is  si 


MANCHESTEB  v.  H0TCHKI8S.  881 

this :  Is  a  libel  suit  in  per8(mam  in  Admiraltj  a  ^^  civil  suit" 
vithin  the  meaning  of  the  11th  section  of  the  Judiciary  Act  of 
1789  ?    (1  Stat,  at  L.  78). 

Now,  to  this  question  distinctly  raised,  a  negative  answer  was 
given  in  1867,  in  an  elaborate  and  ezhanstive  opinion  by  Judge 
Benedict,  of  the  Eastern  District  of  New  Tork, — 1  Benedict  118 
—and  an  affirmative  answer  was  recently  given  by  Judge  Shek- 
MAN,  of  the  Northern  District  of  Ohio,  in  an  opinion  not  less  ela- 
borate.^ There  is  reason  to  believe,  too,  that  by  the  late  Justice 
McLean,  of  Ohio,  by  Judge  Hoffman,  of  California,  by  Judge 
Shipman,  of  Connecticut,  and  by  Judge  Woodruff,*  of  the 
second  circuit  (overruling  the  decision  in  1  Benedict),  opinions 
in  harmony  with  that  of  Justice  Sherman  have  been  delivered 
within  the  twenty  years  past.  Of  these  six  opinions,  however, 
I  have  as  yet  been  able  to  find  only  those  of  Judges  Benedict 
and  Sherman  ;  but  in  these,  I  incline  to  believe,  will  be  found 
embodied  all  the  leading  arguments  and  suggestions  which  give 
countenance  to  the  conclusions  to  which,  after  full  argument  and 
deliberation,  they  respectively  arrived.  The  weight  of  authority, 
numerically  considered,  it  is  seen,  is  in  favor  of  the  affirmative 
conclusion. 

But  this,  it  is  contended  on  behalf  of  the  libellant,  is  not  to  be 
allowed  to  control  my  judgment.  There  are,  it  is  argued,  other 
facts  to  be  considered :  1.  That  the  Admiralty  Rules  Nos.  2,  8, 
and  4,  framed  by  the  Supreme  Court,  are  consisi^ent  only  with 
the  rulings  of  Judge  Benedict,  and  are  ^^  without  law  and  against 
law,"  if  his  construction  of  the  statute  of  1789  be  not  sound.  2. 
That  in  all  the  text-books  and  manuals  of  admiralty  practice 
now  in  daily  use  by  the  profession,  a  service  of  a  writ  in  admiralty 
by  attachment  of  goods  and  chattels  merely,  irrespective  of  the 
residence  or  presence  of  the  defendant,  is  treated  and  prescribed 
as  a  legal  and  sufficient  service.  3.  That  throughout  the  United 
States,  save  in  the  Dbtricts  of  California,  Ohio,  Connecticut,  and 
New  York,  a  service  by  attachment  only  (irrespective  of  a  de- 
fendant's residence)  is  held  to  be  valid  and  effectual;  and,  4. 
That  from  1789  down  to  1852,  so  far  as  can  be  learned,  not  even 
an  intimation  that  such  a  service  was  objectionable  or  questionable, 
was  ever  heard  from  bench  or  bar ;  that  as  early  as  1841  (1  Story 
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631),  Justice  St0R7,  in  his  opinion  in  a  Bhode  Isl&nd  cause 
in  ruling  upon  a  cognate  question :  "  Neither  has  it  been  d< 
that  the  process  of  attachment  irell  lies  in  an  admiralty  enit  a 
the  property  of  private  persons,  whose  property  is  found 
the  district,  although  their  persons  may  not  be  found  then 
well  to  enforce  their  appearance  to  the  suit,  as  to  applj 
satisfaction  of  the  decree  rendered  in  the  suit.  Ever  sin 
elaborate  examination  (in  1825)  of  the  whole  subject  in  th 
of  Manro  t.  Almeida,  10  Wheat.  473,  this  question  haj 
deemed  entirely  at  rest."  And  that  in  harmony  with  this  < 
of  Justice  Story,  as  a  declaration  of  settled  law,  has  evei 
the  practice  and  usage  throughout  tlie  circoit,  whoever 
bar,  whoever  upon  the  bench. 

To  the  force  of  the  libellant's  reasoning  on  this  point, 
constrained  to  yield.  No  decision  of  the  Supreme  Court  or 
circuit  judge  of  this  district,  in  support  of  the  defendant' 
to  jurisdiction  is  produced,  while  dicta,  if  such  merely  tb 
both  from  the  lOtfa  Wheaton  andlst  Story  are  produced,  im] 
overruling  such  a  plea.  I  find  a  practice  and  usage  estal 
in  this  district,  in  harmony  with  the  dicta  of  judges  to 
opinums  I  should  be  bound  to  defer,  and  in  harmony  witb 
ordained  by  the  Supreme  Ootirt,  to  which  the  force  of  bI 
is  universally  conceded.  If  this  practi^jp  and  usage  is 
abandoned  as  grounded  on  a  misconception  on  the  part  of 
titioners,  text-writers  and  Judges,  of  a  statute  enacted  in 
and  still  in  force,  I  prefer  that  the  decree  to  that  cffed 
issue  from  the  Supreme  or  the  Circuit  Court  rather  than 
this. 

A  sufficient  ground  for  a  judgment  overruling  the  defer 
"  exceptive  plea  "  ie  found  in  the  usage  and  practice  in  this 
&om  1789  downwards,  and  in  the  acts  and  declaratjons 
judges  under  the  Rules  in  Admiralty  to  which  I  have  rel 
framed  by  the  Supreme  Court,  in  1842,  and  yet  in  full 
Such  a  ground,  moreover,  I  do  not  hesitate  to  add  is  found 
opinion  of  Judge  Benedict  in  the  case  cited.  That  opic 
is  said,  has  been  overruled  by  the  learned  judge  of  the  £ 
Circuit  (Woodruff),  and  as  we  have  seen,  in  certain  distric 
adverse  doctrine  has  been  promulgated  from  the  bench ;  bu 
better  informed  than  I  at  present  am  as  to  the  reasons  as 
for  dissenting  from  the   conclusions  of  Judge  Benedict, 
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»d  to  concur  in  and  adopt  those   conclueionB — especially 

aaya  Judge  Bknbdict  : — 

hen  the  District  Courts  were  cooetitntcd  Courts  of  Admi- 
thej  acquired  the  right  to  those  methods  and  modes  of 
ding  which  are  the  life  of  the  admiralty,  and  among  which 
im  Uie  first  heen  the  power  to  seize  property  of  defendants 
kunot  be  found  and  to  compel  an  appearance.  Tills  power 
gnised  by  the  admiridty  rules  as  existing  in  these  courts ; 
never  been  conferred  upon  any  other  tribunal,  and  any 
on  to  place  it  in  abeyance,  or  to  limit  its  exercise,  when 
lined  by  the  law-making  power,  will,  it  may  well  be  sup- 
be  clearly  expressed,  and  not  left  to  be  inferred  from  the 

a  general  and  indefinite  phrase.  *  *  *  If  either  from 
«  in  the  habits  of  commerce,  or  from  modifications  which 
ind  necessary  and  become  fixed  In  the  practice  of' Admiralty 

of  other  countries,  or  from  changes  in  the  spirit  of  our 
tlona,  a  limitation  of  the  mode  of  exercising  this  power 
ecome  necessary  or  proper,  it  is  Qot  to  be  doubted  that  the 
ae  Court,  as  the  high  appellate  Court  of  Admiralty,  and 
lowered  by  the  Act  of  1842,  will  effect  a  change  in  this 
[lar,  as  it  most  properly  did  in  regai:;d  to  the  power  of 
)nment." 
defendants'  "  exceptive  allegation  or  plea"  to  the  jurisdic- 

the  court  la  orermled,  and  the  case  will  stand  for  hearing 
Is  merits. 


niied  StaU«  IHtUict  Court,  Northern  Ditirict  of  Ohio. 

,  INSURANCE  CO.  e.  DETROIT  AND  CLEVELAND  STEAM 
NAVIGATION  CO.' 


B,  in  the  admiralty'  coorl  or 
rict,  DpOD  K  ei^Hii  of  another  dialrict  by  wtftchmcnt  of  hi»  proptHf ,  is 
lod  «eT*ic«  tad  eonfen  no  jaricdictlon. 

8  was  a  libel  inperaonam  filed  to  recover  damages  caused 
2  collision  of  the  steamboat  Morning  Star  and  the  bark 
ndt,  on  Lake  Erie.  The  defendant  was  a  corporation 
the  law  of  Michigan,  having  its  business  office  at  Detroit, 
inning  a  line  of  steamers  from  that  port  to  Cleveland. 

>  8«M  anU^p.  3TS,  wd  putt,  p.  MS. 
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The  usual  process  was  issDcd  from  this  court  &iid  returt 
the  marshal,  that  the  respondents  were  not  found,  and  tl 
had  attached  one  of  their  steamboats  Ijing  in  the  har1 
Cleveland. 

Under  a  stipulation  entered  into  bj  the  parties,  both  a  j 
the  jurisdiction  and  an  answer  to  the  merits  were  filed. 

Willey  ^  Cary,  for  Ubellants. 
H^hard  and  Moore,  for  respondents. 

Sherman,  D.  J. — On  the  part  of  the  respondents  it  is  ii 
that  this  court  has  no  jnrisdiction  of  the  cause,  because  i 
Bpondent  was  not  an  inhabitant  of  the  Northern  District  of 
nor  found  therein,  but  was  an  inhabitant  of  the  Eastern  1 
of  Michigan. 

The  libellants  claim  that  it  a  according  to  the  long  aoi 
established  practice  of  courts  of  admiralty  to  proceed  aga 
respondent  by  attachment  of  his  goods,  if  he  cannot  be 
within  the  jurisdiction  of  the  court  to  be  served  with  pr 
that  when  Congress,  by  the  Act  of  1TS9,  established  con 
admiralty,  and  gave  them  "cognisance  of  all  civil  cam 
admiralty  and  maritime  jurisdiction,"  and  provided  tht 
forms  and  modes  of  proceedings  in  causes  of  admiralt 
maritime  jurisdiction  shall  be  according  to  the  course  of  th 
law,  they  sanctioned  the  tisual  modes  of  obtaining  jurist 
for  the  recovery  of  a  demand,  which  is  in  its  nature  cogi 
in  those  courts ;  that  this  is  confirmed  by  the  Act  of  Co: 
passed  May  2d  1792,  and  also  by  the  Act  of  Angnst  23d 
and  by  the  authority  of  these  statutes  the  .Supreme  Cour 
rided  by  Rule  No.  S  in  Admiralty  for  the  issoing  and  serv 
mesne  process,  in  suits  in  perionam,  by  virtue  of  which  thi 
cess  in  this  case  was  issued. 

The  case,  therefore,  presents  the  important  question  wl 
a  court  of  admiralty  can  obtain  jurisdiction  of  an  inhabit: 
soother  district,  in  a  maritime  cause,  by  an  attachment 
property.  The  question  is  not  affected  by  the  fact  thi 
respondents  are  a  corporation.  For  the  purposes  of  this  c 
corporation  must  be  deemed  an  inhabitant  of  the  state  in 
it  is  created  and  doing  business,  and  it  is  as  clearly  within  the  i 
of  the  rule,  regulating  jurisdiction  over  inhabitants,  as  a  n 
person.  ^  I,  therefore,  treat  the  qnesti^n  precisely  as  I  shoi 
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londent  wfts  &  natural  person,  an  inhabitant  of  the  state 
igan,  sued  in  the  Northern  Diatrict  of  Ohio  b;  attachment 
iroperty,  and  not  found,  nor  Berred  with  proccas. 
[dition  to  the  statutes  above  named,  the  libellanta  cite  in 

of  their  position  the  cafie  of  Manro  t.  Almeida,  10 
173,  and  a  number  of  other  cases  founded  upon  that  deci- 
U  that  was  the  only  case  upon  vbich  the  question  appears 
ised  and  passed  upon  in  the  Supreme  Court,  and  aa  the 
1  of  that  court  is  conclusiTe  upon  me,  if  applicable  to  this 
is  proper  for  me  to  examine  it  and  ascertain  the  precise 
>f  the  decision. 

ibel  was  filed  in  the  District  of  Maryland  against  Almeida, 
;  him  with  having  committed  a  tort  on  board  of  a  certain 
iff  the  capes  of  the  Chesapeake,  taking  therefrom  $6000 
e  and  converting  it  to  his  own  use.  It  appears  from  the 
at  of  the  case  that  Almeida  resided  in  the  District  of 
id,  but  had  absconded  therefrom  and  fled  beyond  the 
tion  of  the  court,  and  that  the  libellant  had  no  means  of 
eieept  by  process  of  attachment  against  his  goods  within 
rict.     The  goods  were  attached  by  the  marshal,  and  a* 

the  monition  was  left  at  the  late  dwelling  of  Almeida, 
emurrer  to  the  libel  the  case  came  to  the  Supreme  Court 

6  there  decided.  The  decision  establishes  the  general 
e  that  in  a  suit  tn  personam  against  a  former  inhabitant 
listrict  who  had  absconded  or  concealed  himself,  that  the 

Court,  as  a  court  of  admiralty,  had  power  to  issue 
of  attachment  to  compel  hia  appearance.  Other  cases 
J  the  libellants  support  and  confirm,  this  principle,  and 
them  extend  it  to  cases  against  aliens  not  found  In  the 
but  having  property  there,  which  can  be  attached. 
ases  all  affirm  the  doctrine  that  courts  of  admiralty  always 
•d  the  power  to  issue  process  of  attachment  and  still  main- 
ind  asserted  it,  as  a  means  to  compel  absent  respondents, 
iertain  circumstances,  to  appear  and  answer.  But  these 
IS  are  not  applicable  to  the  case  before  me.  These  respon- 
laim  that  being  in  a  legal  sense,  inhabitants  of  the  state 
liigan,  they  could  not  be  sued  in  the  Northern  District  of 

7  process  of  attachment  and  seizure  of  their  property. 
hey  were  not  alien  non-residents,  nor  were  they  ever 
tnts  of  this  district,  and  had  not  absconded  or  concealed 

□X.— IS 
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themselveE,  sod  verc  therefore  not  within  the  rules  laid  c 
those  cases. 

The  qneBtioD  then  recurs  upon  the  proviaious  of  the  . 
Congress  and  the  2d  rule  in  Admiralty. 

The  Judiciary  Act  of  September  1T89,  establishing  the 
tribunals,  defines  their  location,  distributes  and  limits  the 
diction  and  the  manner  of  its  exercise.  The  first  eight  i 
provide  for  the  organiiation  of  the  Supreme,  Circuit,  and  ] 
Courts,  the  division  of  the  coantry  into  circuits  and  disfrit 
appointments  of  clerks  and  other  officers.  The  ninth 
defines  the  jurisdiction  of  the  District  Courts.  First,  of 
"crimes  and  offences;"  next,  they  shall  have  exclusive  i 
cognisance  of  all  civil  causes  of  admiralty  and  maritimi 
diction  including  seizure  under  laws  of  import  as  well  as 
on  land  and  all  suits  for  penalties  and  forfeitures  under  t! 
of  the  United  States,  and  shall  have  concurrent  jurisdicti< 
the  Circuit  Courts,  when  an  alien  sues  for  a  tort,  and  ah 
against  consuls,  &c. 

The  eleventh  section  defines  the  jurisdiction  of  the 
Courts,  and  provides  that  they  shall  have  original  cognisi 
all  suits  of  a  civil  nature  in  common  law  or  equity,  when  t 
exceeds  $600,  and  the  United  States  or  an  alien  is  a  pe 
the  suit  is  between  citizens  of  different  states,  and  com 
jurisdiction  with  the  District  Courts  of  all  crimes  and  c 
against  the  laws  of  the  United  States.  Then  follow  in  tb 
section  these  two  provisions : 

"  But  no  person  shall  be  arrested  in  one  district  fo 
in  another  in  any  civil  action  before  a  (Xrcuit  or  Diatrict  i 

"And  no  civil  suit  shall  be  brought  before  either  i 
courti  against  an  inhabitant  of  the  United  States  by  any  c 
process  in  any  other  district  than  that  whereof  he  is  an  inhe 
or  in  which  he  may  be  found  at  the  time  of  the  serving 
writ." 

It  may  be  added  that  the  Constitution  of  the  United 
provides  that  the  trial  of  all  crimes  shall  be  held  in  the  sti 
district  where  the  crime  shall  have  been  committed. 

The  object  of  these  provisions  is  clear.  It  was  to  ] 
citizens  of  one  state  from  being  compelled  to  go  to  a 
state  to  defend  themselves  from  criminal  prosecutions,  or 
a  civil  suit.     At  the  time  of  enactment  of  these  provision. 
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in  the  very  act  of  framing  a,  judicial  system,  providing 
ganization  of  courts,  to  be  held  in  each  state,  thus  bring- 
ederal  court  within  reach  of  every  citizen.  As  these 
re  acting,  not  under  local  authority,  but  derived  their 
om  a  government  embracing  the  whole  country,  it  might 
been  concluded  that  their  powers  were  ample  to  Bend 
id  compel  the  appearance  of  defendants  residing  in  any 
fever  remote.  But,  Congress,  by  the  provisions  of  the 
.,  prevented  any  such  construction  of  their  powers  and 
rohibited  any  of  the  federal  courts  to  issue  process  and 
be  appearance  of  a  citizen  except  in  the  district  in 
is  an  inhabitant  or  in  which  ho  may  be  found  at  th€ 
!ie  service  of  the  writ. 

1  actions  at  common  law  or  in  equity,  a  party  cannot 
}y  attachment  and  Bo  obtain  jurisdiction  of  a  person 

inhabitant  of  another  district,  is  well  settled.  It  is  alsc 
.  the  federal  courts  cannot  send  their  process  into  another 
1  suits  at  common  law  or  in  equity,  and  thereby  obtain 
on  of  the  person.  I  do  not  understand  the  libel- 
ontrovert  those  propositions.  They  are  settled  bj 
.  authorities.  Among  them  I  cite :  5  Mason  R.  85 : 
.  Sprague,  12  Peters  309;  Ex  parte  Graham,  4  Wash. 
Day  T.  Newark  India  Rubber  Co.,  1  Blatchf.  628,  which 
be  principle  to  a  corporation  created  by  the  laws  of 
tate.  If,  then,  this  is  a  civil  suit  within  the  meaning 
th  section  of  the  Judiciary  Act,  there  is  an  end  of  the 
and  jurisdiction  of  the  case  cannot  be  acquired  by  at- 
of  property. 

ninth  and  eleventh  sections,  conferring  jurisdiction 
Circuit  and  District  Courts,  Congress  had  spoken  of 
and  offences,"  "  civil  causes  of  admiralty  and  maritimt 
on,"  "  suits  for  penalties  and  forfeitures,"  "  causes  whert 
sues  for  a  tort,"  "suita  against  consuls,"  "suits  of  s 
;re  at  common  law  and  in  equity,"  and  declares  that  nr 
it"  shall  be  brought,  Ac. 

vil  cause  of  admiralty  and  maritime  jurisdiction"  if 
m1  by  a  suit.  It  is  within  the  clause,  as  clearly  as  a 
rhere  an  alien  sues  for  a  tort."  It  is  not  necessary  and 
.  in  a  statute  to  recite  in  a  restrictive  clause  again  the 
erms  preriouslj  embraced   in  the  same  section.      The 
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suits  that  are  recited  arc  all  civil  in  their  nature.  A  ct 
admiralty  is  so  expressly  described — it  ia  called  a  "  civU  i 
The  term  "  civil  suit"  was  an  apt  and  proper  term,  to  d 
all  these  actions  and  causes  of  actions.  The  constitntic 
Tided  that  all  criminal  prosecations  should  be  tried  in  the  < 
where  the  crime  was  committed.  Congress  provided  I 
section  that  civil  suits  should  be  placed  in  the  same  positii 
only  be  brought  in  the  same  district  where  the  person  su 
an  inhabitant.  The  intention  was,  in  using  the  term  "  civi 
to  distinguish  it  from  a  criminal  cause,  and  to  give  as  fi 
complete  protection  against  suits  brought  against  residi 
distant  districts  in  the  one  case  as  in  the  other.  The  rest 
therefore,  made  the  judicial  system  and  the  jurisdiction 
courts  consistent  and  complete.  This  construction  does  n< 
the  original  and  present  powers  of  admiralty  courts  to  ist 
process  of  attachment  when  the  respondent  is  an  alien  m 
dent,  nor,  when  an  inhabitant,  he  absconds  or  conceals  h 
but  it  restricts  and  prohibits  such  process  to  be  issued  wli 
respondent  is  an  actual  inhabitant  of  another  district. 

The  libellants  further  claim  that  the  Acts  of  Congress  o 
and  1842,  regulating  the  practice  of  the  courts,  are  i 
terms  that  they  and  the  second  rule  of  the  Supreme 
in  admiralty,  have  modified  the  Judiciary  Act  of  1789,  1 
jurisdiction  in  this  respect.  In  answer  to  this,  it  is  snffic 
say  that  the  Supreme  Court  in  Toland  v.  Sprague,  12 
800,  expressly  decided  that  these  act«  are  not  designed  t 
or  enlarge  the  jurisdiction  of  the  courts,  but  only  to  r 
the  exercise  of  jurisdiction  where  it  exists. 

It  may  be  added  that  if  these  acts  are  held  to  author 
Supreme  Court,  by  rule,  to  abrogate  the  restriction  in  tb 
section  of  the  Acts  of  1789  in  any  respeot,  it  cannot  be  Ci 
to  the  jurisdiction  of  courts  of  admiralty  ;  for  the  Act  o 
gives  the  same  power  touching  proceedings  at  common  1: 
in  equity,  as  in  admiralty.  If  that  construction  is  coi 
enables  the  Supreme  Court  to  repeal,  by  rule,  all  the  r«gti 
contained  in  the  Act  of  1789,  on  this  subject,  and  to  au 
common-law  actions  against  the  inhabitants  of  any  state, 
brought  in  any  other  district  in  the  United  States. 

In  support  of  these  views  the  counsel  for  the  respondei 
the  written  opinion  of  Judge  McLeak,  given  in  Chicago  in 
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ase  of T.  Wettem  Trantportation  Compamj,  and 

rted.  The  facta  were  subatantially  the  same  in  that  case 
is,  and  he  dismissed  it  for  want  of  jurisdiction.  His 
nnti!  reversed,  ia  the  law  of  this  circuit  and  shonld  be 
>f  the  question  raised  here. 

sinion  of  Judge  Woodruff,  the  Circuit  Judge  of  the 
Circuit,  in  the  late  caae  of  Atkini  t.  The  Fibre  Dig-' 
\g  Company  (see  infra),  reversing  the  judgment  of 
tHEDicT,  as  reported  in  1  Benedict  118,  takea  the  same 
;he  question.  The  opinions  of  Judges  McLban  and 
'F  embody  many  of  the  views  I  have  suggested,  and 
,  I  think,  present  the  reasons  and  considerations  per- 
the  subject,  with  the  authorities. 

impelled  to  concur  with  the  conclusions  of  those  judges, 
Id  that  the  jurisdiction  of  the  defendants  in  this  case 
cquired  by  this  court  by  the  attachment.  The  plea  to 
iction  is  sustained — the  libel  dismissed. 


State*  Ciremt  Court,  Eattem  Bittriet  of  New  York} 

SHOA  ATKINS  ii  al.,  Appklless,  v.  THE  FIBRE 
DISINTEGRATING  COMPANY,  Appellant. 


eding  m  ptrtomm  on  a  njftritime  conlracl,  in  ■  court  of  »dmir«liy  of 

i£*lDSt  ■  oitlien  of  another  diBtrict,  service  by  atWchment  of  U>  pro- 

mfflcicnt,  and  confer*  no  jurisdiction. 

rpofea  of  lueh  a  quettion  a  corporation  ia  to  be  held  a  citizen  of  the 

ti  it  ie  incorporated. 

m  the  record  that  "  Mr,  B.  appears  for  respondent  and  haa  a  week 

appearance  and  ana_wer,"  does  not  show  such  an  appearance  na 

Tolontary  mbmissian  to  the  jnrlsdiction. 

u  a  libel  for  freight  and  demurrage.  The  libel  con- 
:h  a  prayer  for  a  decree  "  for  the  payment  by  the 
s  of  the  sum,"  &c. 

return-day  the  marshal  returned  the  process,  respond- 
und,  and  that  be  had  attached  all  the  property  of  the 
»  in  their  factory  at  Red  Hook,  in  the  city  of  Brook- 
on  that  day,  the  record  stated,  "  Mr.  Beebe  appears 

■  6ee  ant*  pp.  379,  383. 
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for  reBpondent,  and  liaa  a  week  to  perfect  appearan 
anawer." 

ThereupoD  the  respondeots  procured  an  order  to  e 
why  the  property  ehould  not  be  discharged  from  the  at 
or  why  such  other  order  should  not  be  made,  as  the  cou 
see  fit  to  gr»nt. 

The  affidavits,  on  the  part  of  the  respondents,  ehowe< 
officers  of  the  respondents'  corporation  were  within  tht 
tioD,  and  that  no  effort  was  made  by  the  marshal  to  fin' 
them. 

The  affidavits  produced  and  filed  by  the  libellants  shi 
the  respondents  are  a  corporation  incorporated  by  thi 
the  state  of  New  Jersey,  but  having  a  manufactory  a 
ing  on  business  in  the  eastern  district  of  New  York. 

The  motion  being  denied,  the  respondents  ansverec 
court  made  s  decree  against  them,  on  the  merits  (sc 
diet  118),  from  which  decree  this  appeal  wa«  taken. 

a.  C.  Benedict,  for  libellants. 
Charlet  Donahue,  for  respondents. 

Woodruff,  Circuit  Judge. — The  appellant  (respond' 
insists  that  the  District  Court  had  no  jurisdiction  to  procc 
because  such  respondent  was  not  an  inhabitant  of  tl 
district  of  New  York,  nor  found  therein.  If  the  resf 
right  in  this,  it  will  be  wholly  unnecessary  to  consider 
tion  arising  on  the  merits,  on  the  appeal  of  either  pa 
the  libellants  insist  that  the  respondent  was  not  in  a  si 
raise  the  objection,  and  that  by  appearance  the  obje 
waived.  I  think  that  in  this  the  claim  of  the  libellai 
sufficient  foundation.  The  record  shows  only  this:  th 
return-day  of  the  process  "  Mr.  Beebe  appears  for  the  re 
and  has  a  week  to  perfect  an  appearance  and  answe 
ought  not  to  be  regarded  as  an  appearance  which  ope 
voluntary  submission  to  the  jurisdiction  and  waiver  of  the 

No  doubt  that  a  general  appearance  and  answer  with 
tion  is  to  be  deemed  a  voluntary  appearance,  and  is  equ 
service  of  process  within  the  district.  But  here  the  re 
were  allowed  time  to  perfect  an  appearance,  and  im 
moved  to  set  aside  the  proceeding,  and,  that  being  denii 
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hej  vere  compelled  to  answer,  and  did  so  by  setting 
jection.  It  was  according  to  the  ancient  practice 
Itj  in  cases  of  attachment  not  to  recognise  anything  as 
mce  bat  putting  in  of  bail,  and  a  similar  practice  formei 
d  in  New  York,  in  casca  of  attachments  against  forei 
tions.  Now,  although  special  bail  be  not  now  required 
)rk,  it  is  obvious  that  neither  party  regarded  an  appearar 
respondents  as  perfected,  and  the  respondents  stipulat 
ly  that  the  subsequent  bond  for  value  should  not  open 
iver  of  their  motion. 

I  the  important  question  whether  a  court  of  admiralty 
rict  can  obtain  jurisdiction  to  proceed  against  an  inhal 
uiother  district  by  attachment  of  his  goods,  the  opini 
listrict  judge  in  this  case  shows  some  conflict  of  opinion. 

question  is  not  affected  by  the  circumstance  that  i 
lenta  are  a  corporation.  For  the  purposes  of  the  questii 
ration  must  be  deemed  an  inhabitant  of  the  state  in  wh: 
lorporated,  and  it  is  as  clearly  within  the  reason  of  1 
gulating  juriBdiction  over  inhabitants,  as  a  natural  pers* 
tfore  treat  the  question  precisely  as  I  should  if  i 
ent  was  a  natural  person,  an  inhabitant  of  Kew  Jersi 

the  Eastern  District  of  New  York,  by  attachment  of 
tnd  not  found  nor  served  with  process. 

the  District  Court,  sitting  in   admiralty,  jurisdiction 

in  that  manner  against  the  respondent  upon  the  cause 
tlleged  ? 
:au3e  of  action  was  maritime,  and  therefore  it  was  a  si 

admiralty  jurisdiction.  This  is  not  questioned  by  I 
ents.  Thereupon  the  Ubellants  insist  that  it  is  accordi 
ong  and  well  established  practice  of  courts  of  admiral 
xd  against  a  respondent  by  attachment  of  his  goods  if 
la  from  or  cannot  be  found  within  the  jurisdiction  of  t 
>  be  served  with  process.     That  when  the  Congress  of  i 

States  established  courts  of  admiralty  and  gave  th 
9ance  of  all  civil  causes  of  admiralty  and  maritime  jui 
'  (Act  of  September  24th  1789,  "to  establish  the  judic 
of  the  United  States,"  sect.  9.  1  Stat.  76),  and  provid 
e  forms  and  modes  of  proceedings  in  .causes  of  *  *  ( 

and  maritime  jurisdiction  shall  be  according  to  the  coui 
civil   law  (act  to  regulate  process,  &c.,  September  24 
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1789,  seat.  2.  1  Stat.  98),  they  sanction  this  mode  of  ob 
jurisdiction  to  proceed  against  a  respondent,  in  pertone 
the  recoTery  of  a  demand  which  is  in  its  nature  cognis: 
those  courts. 

That  this  is  further  confirmed  by  the  act  for  regulating  ; 
-passed  May  8th  1792  (sect.  2.  I  Stat.  276],  vhich  p 
*'  that  the  forma  of  writs,  executions,  and  other  process, 
their  style,  and  the  forms  and  modes  of  proceeding  in  a 
those  of  common  law  shall  be  the  same  as  those  now  used 
said  courts  respectively,  in  pursuance  of  the  act  entitled  " 
to  regulate  processes  in  courts  of  the  United  States ;"  in  tl 
equity,  and  those  of  admiralty  and  maritime  jurisdiction,  i 
ing  to  the  principleB,  rules,  and  usages  which  belong  to 
of  equity  and  to  conrts  sf  admiralty  respectively,  as  contn 
guished  from  courts  of  common  law ;  txcept  to  far  aa  mi 
been  provided  for  by  the  act  to  e$tablith  the  judicial  eovrU 
United  Statea,  subject,  however,  to  such  alterations  and  ac 
as  the  said  courts,  respectively,  shall  in  tbeir  discretioi 
expedient,  or  to  such  regulations  as  the  Supreme  Co 
the  United  States  shall  think  proper,  from  time  to  time,  1: 
to  prescribe  to  any  circuit  or  district  court  concerning  the 

That  if  the  question  were  before  doubtful  no  such  don 
exist  since  the  Act  of  2Sd  August,  1842  (5  Stat.  517),  wfa 
section  6  gave  to  the  Supreme  Court  of  the  United  Stai 
power  *  *  to  prescribe  and  regulate  and  alter  the  forms  o 
and  other  process  to  be  used  in  the  district  and  circuit  com 
the  forms  and  modes  of  framing  aad  filing  libels,  bills,  ai 
and  other  proceedings  and  pleadings  in  suits  at  common 
in  admiralty  and  in  equity  pending  in  said  courts ;  *  * 
generally  to  regulate  the  whole  practice  of  the  said  court 
to  prevent  delays  and  to  promote  brevity  and  succinctnesf 
pleadings  and  proceedings  therein,  and  to  abolish  all  unnei 
costs  and  expenses  in  any  suit  therein. 

That  by  authority  of  the  foregoing  statutes,  the  Suprem< 
have  provided  by  rule  that  where  the  respondent  to  a  lib 
in  admiralty  cannot  be  found  within  the  district,  procei 
issue  against  his  property  in  such  district,  &c.  (see  2d  i 
Admiralty). 

The  general  proposition  deducible  from  the  statutes 
referred  to  was  decided  by  the  Supreme'  Court  of  the 
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in  the  case  of  Manro  et  al.  v.  Almeida,  in  1826  (10 
473),  and  is  not  open  for  discussion  in  this  court,  vii. : 
ioMTtM  of  the  United  States,  proceeding  as  courts  of 
ty  and  maritime  jurisdiction,  may  issue  the  process  of 
ent  to  compel  appear&nce  in  cases  of  maritime  torts  and 
■B."  As  this  is  the  only  case  in  vhich  the  question  appears 
been  raised  and  passed  upon  in  that  court,  and  as  the 
of  tliat  court  is  conclusive  upon  me,  it  is  important  to 
lat  the  case  was  in  which  the  above  general  proposition  is 
I  to  what  precise  ejitent  the  decision  goes, 
ibel  was  filed  in  the  District  of  Maryland,  charging  Al- 
ritb  having  committed  a  tort  on  board  a  certain  vessel 
»pe8  of  the  Chesapeake,  taking  therefrom  $5000  in  specie 
rerting  it  to  his  own  use.  It  appears  by  the  statement 
ise  tliat  Almeida  resided  in  the  district  bat  had  absconded 
B  Umted  States  and  fled  beyond  the  jurisdiction  of  the 
id  the  libel  averred  that  the  Ubellants  had  no  means  of 
but  by  proceea  of  attachment  against  his  goods,  chattels, 
lits,  which  were  also  about  to  be  removed  by  hia  orders 
;&  parts.  The  goods,  &c.,  were  attached  by  the  marshal, 
opy  of  the  monition  was  left  at  the  late  dwelling-hoose 
lida,  and  a  copy  affixed  at  the  public  exchange  and  on 
:  of  the  vessel  containing  the  attached  goods,  &c. 
mnrrer  to  the  libel,  the  questions  decided  were  raised,  and 
3  decision,  dismissing  the  libel,  appeal  was  taken  to  the 
I  Court  and  the  decree  was  reversed, 
ecision  therefore  affirms  that  it  is  within  the  power  and 
don  of  the  District  Court  as  ft  court  of  admiralty  to 
'ocesa  of  attachment  to  compel  the  appearance  of  a 
mt  proceeded  against  by  a  suit  in  perumam,  and  that  in 
«d  States  such  process  may  issue  whenever  the  defendant 
;ealed  himself  or  absconded  from  the  country.  A  case 
Adm.  Bep.,  p.  141,  is  referred  to  as  an  authority  in  this 
and  Gierke's  Praxis  by  Hall,  part  2,  tit.  28,  is  cited  for 
iral  practice  of  the  civil  lav.  The  opinion  of  the  court 
irther  that  the  attachment  was  originally  devised  and  is 
intained  as  a  means  of  compelling  the  respondent  to 
n  the  suit  to  answer,  and  that  this  is  its  primary  object, 
be  does,  nevertheless,  not  appear,  the  goods,  ftc,  may 
10  satisfy  the  libellant. 
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Ill  Outhing  v.  Laird,  recently  decided  in  the  District  < 
the  United  States  for  the  Southern  District  of  New  Yorl 
BlatCHFORd  haa  examined  the  subject  further,  and  o 
mainly  upon  the  authority  of  the  caae  of  Almeida  and  of 
of  Gierke's  Praxis,  that  the  jurisdiction  and  power  t< 
property  to  compel  an  appearance  also  exists  in  this 
where  the  defendant  is  not  an  inhabita.nt  of  the  United 
but  is  an  alien  not  found  within  the  district  but  having  ] 
there  which  can  be  attached. 

With  these  decisions  the  case  now  before  me  raises  □( 
versy.  They  are  in  perfect  consistency  with  the  grouD 
upon  by  the  respondents  here,  to  wit,  that,  being  in  a  le^ 
inhabitants  of  the  District  of  New  Jersey,  they  could  not 
in  the  Eastern  District  of  New  York  by  process  of  att 
and  seizure  of  their  goods. 

And  it  is  of  great  pertinency  to  say  that  recognising  i 
ciples  and  practice  sanctioned  by  the  decisions  above  rel 
completely  satisfies  the  provisions  of  the  Acts  of  Congrest 
cited,  and  gives  a  proper  and  sufficient  field  for  the  oper 
the  act  regulating  the  practice  of  the  court  and  the  rul 
Supreme  Court  of  the  United  States  prescribing  the  pr 
attachment  when  the  defendant  cannot  be  found  wit 
district ;  for  by  these  decisions,  if  he  be  concealed  or  '. 
ficonded  or  be  an  alien  non-resident,  there  is  occasion 
process. 

The  question  then  recurs,  and  entirely  without  confl 
those  statutes  or  with  the  rule  of  court  or  with  those  d 
Can  an  inhabitant  of  the  United  States  be  sued  in  a  i 
admiralty  by  process  of  attachment  of  his  goods  issi 
served  to  compel  his  appearance  in  any  other  district  tb 
whereof  he  is  an  inhabitant  ? 

The  Judiciary  Act  of  1789  establishes  the  judicial  ti 
defines  their  location  and  the  times  of  holding  courts,  dii 
and  limits  their  jurisdiction  and  regulates  the  mannei 
exercise,  with  other  details  to  complete  the  system  {Act 
tember  24th  1789,  to  establish  the  judicial  courts  of  the 
States,  1  Sess.,  ch.  20.   1  Stat.  73). 

By  the  first  section  the  organization  of  the  Supreme  C( 
declared. 
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the  second  the  United  States  was  divided  into  judicial  dis 
limited  and  designated  aa  therein  prescribed, 
the  third  it  waa  declared  th»t  there  should  be  a  districi 
in  each  district,  and  its  constitution  and  its  sessions  ar< 

the  fourth  the  districts  (excepting  Maine  and  Kentucky 

livided  and  allotted  to  circuits  (embracing  several  diatricts) 

rcuit  courts  in  each  circuit  provided  for. 

the  fifth  the  various  seasiona  of  the  circuit  court  in  th< 

tive  circuits  are  appointed. 

;anization  being  thus  provided  for,  the  sixth,  seventh,  and 

sections  provide  for  adjournmenta,  vacancies,  oontinnanceS; 
itment  of  clerks,  their  oath  of  office,  and  the  oaths  of 
of  the  judges, 

:n,  io  section  nine,  the  jurisdiction  of  the  district  courts  ii 
red :  First  of  certain  crimes  and  offences,  and  next,  thej 
ilso  have  exclusive  original  cognisance  of  all  civil  causei 
niraltj  and  maritime  jurisdiction,  including  seizures  undei 
if  import,  &c.,  where  the  seizures  are  made  on  waters  navi 

&c.,  within  their  respective  diatricta,  as  well  as  on  tb< 
eas ;  and  shall  have  exclusive  cognisance  of  all  seizures  oi 
&c.,  ke. ;  and  of  all  suits  for  penalties  and  forfeitures  in 
1  under  the  laws  of  the  United  States ;  and  aball  havt 
lance  concurrently  with  the  courts  of  the  several  states  oi 
rcuit  courts  of  all  caa^  where  an  alien  sues  for  a  tort  onlj 
latioQ  of  the  law  of  nations,  or  of  a  treaty  of  the  Unitet 
I ;  and  also  concurrently,  as  last  mentioned,  of  all  suits  al 
on  law,  whet'e  the  United  States  sue  and  the  amount  ii 
£  amounts  *  *  to  one  hundred  dollars ;  and  also  of  suit: 
it  consuls,  &c.  &c. 

i  tenth  section  gives  to  the  District  Court  in  Kentucky 
n  circuit-court  powers. 

d  the  eleventh  section  defines  the  jurisdiction  of  the  Circuii 
,  and  provides  aa  follows :  "  That  the  Circuit  Court  shal 
Driginal  cognisance  concurrent  with  the  courts  of  the  seve 
ites  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity 
the  matter  in  dispute  exceeds  (exclusive  of  costs)  the  sun 
ue  of  five  hundred  dollars,  and  the  United  States  are  plain 
r  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  betweer 
Een  of  the  state  where  the  suit  ia  brought  and  a  citizen  of 
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another  state.  And  shall  have  ezclaBive  cognisance  of  all 
and  offences  cognisable  ander  the  authority  of  the  United  i 
except  where  this  act  otiienrise  provides,  or  the  laws  • 
United  States  shall  otherwise  direct,  and  concurrent  jnrisc 
with  the  district  courts  of  the  crimes  and  offences  cogi 
therein. 

Then  follow  two  prorisions,  the  effect  of  which  is  espt 
important  to  the  question  under  consideration,  vis.  :  "I 
persoD  shall  be  arrested  in  one  district  for  trial  in  anot! 
any  civil  action  before  a  circuit  or  district  court. 

"  And  no  civil  suit  shall  be  brought  b^ore  either  of  taid 
agunst  an  inhabitant  of  the  United  States,  by  an;/  origins 
cesa  in  ctny  other  district  than  that  whereof  he  is  an  inhsl 
or  in  which  he  shall  be  found  at  the  time  of  serving  the  wr 

The  further  and  other  provisions  of  the  statute  it  is  unnec< 
to  recite,  as  they  do  not  bear  on  the  question ;  but  it  is  of 
significance  to  DOte  that  the  Constitution  of  the  United  Stati 
already  provided  that  the  trial  of  all  crimes  (except  in  caj 
impeachment)  *  *  shall  be  held  in  the  state  where  th< 
crimes  shall  bare  been  committed  (art.  3,  sect.  2,  subd.  3). 
an  .amendment  proposed  by  the  same  Congress,  and  at  the 
session  at  which  the  Judiciary  Act  was  passed,  provided  tl 
all  criminal  prosecutions  the  accused  should  enjoy  the  righ 
speedy  and  public  trial  by  an  impartial  jury  of  the  stat 
district  wherein  the  crime  shall  have  been  committed.  (Ai 
ment  6th  to  the  Constitution.) 

That  an  attachment  of  goods  to  compel  appearance  e 
holding  thereof  to  answer  any  claim  which  a  plaintiff  ma 
cover  is  original  process  within  the  meaning  of  the  languaj 
the  statute  above  quoted  is  not  doubtful.  That  these  i 
cannot  send  their  process  into  another  district  in  suits  at 
mon  law  or  in  equity,  and  thereby  obtain  jurisdiction  o 
person,  is  also  clear.  That  in  actions  at  common  law 
equity  they  cannot  proceed  by  attachment  and  so  obtain  jai 
tion  of  a  person  who  is  an  inhabitant  of  another  district  i 
tied ;  and  indeed  it  is  not  here  denied  by  the  counsel  f( 
libellants,  that  in  such  actions  the  statute  applies  according 
very  terms,  and  that  in  order  to  sustain  jurisdiction  the  defe 
must  be  an  inhabitant  of  the  district  in  which  the  suit  is  br 
or  be  found  therein,  if  the  defendant  be  an  inhabitant  o 
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Jnited  States  (see  Ficquet  v.  Sioan,  5  Mason  85 ;  Toland 
r««,  22  Pet.  300 ;  Hx  parte  OrahatH,  4  Wash.  C.  C.  R. 
jllLgworth  V.  Adami,  2  Ball.  896 ;  Bay  r.  Newark  India 
Co.,  1  Blatch.  628,  which  applies  the  principle  to  a  cor- 
I  created  by  the  laws  of  another  state ;  Sai/lea  t.  North- 
Ini.  Co.,  2  Curt.  C.  C.  R.  212). 

en,  the  present  is  a  civil  suit,  within  the  meaning  of  the 
re  is  an  end  of  the  question,  and  jurisdiction  of  the  de- 
could  not  be  acquired  bj  attachment  of  goods, 
le  restriction  cited,  and  which  forms  part  of  the  eleventh 

is  not  confined  in  its  operation  to  the  jurisdiction  con- 
)y  that  section.  This  is  clear,  becaose  no  civil  juriadic- 
,j  that  section  conferred  upon  the  district  courts,  and  yet 
riction  forbids  that  any  civil  suit  shall  be  brought  before 
le  dittrict  or  circuit  court  in  any  other  district,  ke.  The 
'district  court,"  or  "either  of  said  courts,"  would  he 
g  and  inoperative  if  the  restriction  did  not  apply  to  other 
than  those  which  were  authorized  by  that  section.  The 
lerefore  plainly  apply  to  the  District  Court  in  the  exercise 
I  jurisdiction  theretofore  mentioned,  and  mast  operate  to 
explain  the  powers  given  to  those  courts  in  the  previous 
tction.  Including  both  courts  in  terms,  the  limitation 
i  upon  the  jurisdiction  of  each  conferred  by  that  statute, 
also  settled  by  the  cases  cited,  for  if  it  were  otherwise 
B  District  Court  could,  in  the  exercise  of  such  common- 
isdictlon  as  is  given  by  the  ninth  section,  proceed  by 
lent. 

he  Congress  of  the  United  States,  when  this  restriction 
[>oeed,  were  in  the  very  act  of  framing  a  judicial  system : 
ovided  for  the  organisation  of  the  courts,  for  a  distribution 

throughout  the  states,  bringing  Ute  federal  tribunals 
easy  approach  by  every  citizen  for  the  determination  of 
eraies  deemed  appropriate  to  these  tribunab.  Their 
ction  as  to  subject-matter  was  made  to  depend  cliiefly 
le  nature  of  the  subjects  and  the  residence  of  the  parties 
hen  of  different  states,  might  prefer  a  tribunal  existing 
:ting  in  freedom  &om  state  influence.  The  courts  of 
I  jurisdiotion  were  located  in  each  district.  As  they  acted 
der  local  authority,  but  derived  their  power  from  a  gov- 
it  embraciog  the  entire  Union,  they  might  seem  warranted 
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in  Mktertaining  suite  against  defendants  residing  in  anj 
however  remote,  and  in  sending  process  for  service  com 
appearance.  It  vas,  therefore,  of  great  and  manifest  impc 
that  some  rule  on  tbicr  subject  should  be  prescribed,  and 
done,  BO  as  to  prevent  parties  proceeded  against  from  being 
to  a  great  distance  to  defend  actions  brought  against  them 
there  was  a  federal  tribunal  at  their  own  door  compel 
administer  justice. 

3.  There  is,  therefore,  no  possible  reason  for  any  dist 
in  this  respect  between  a  suit  in  admiralty  and  a  suit  in  < 
or  a  suit  at  law.  A  suit  in  pertonam,  in  the  court  in  adm 
is  within  the  jurisdiction  of  that  court  when  founded  on  a 
time  contract,  or  prosecuted  for  a  marine  tort.  But  no 
can  be  stated  for  requiring  a  party  living  in  New  Orleans  i 
Francisco  fo  come  to  New  York  to  defend  an  action  or  i 
the  covenants  in  a  charter-party,  when  lie  ought  not  to  be  re 
to  come  there  to  defend  a  suit  at  law,  or  in  equity,  founi 
any  commercial  or  common-law  contract.  For  a  marin 
committed  by  a  resident  of  New  Orleans  he  is  liable  at  ci 
law,  and  may  also  be  held  liable  in  the  court  of  admiralty, 
is  no  just  reason  for  holding  him  to  answer  in  such  case  '. 
district  court  of  the  United  States,  however  remote,  if  the 
tiff  elects  to  proceed  in  admiralty,  while  if  the  plaintiff  p 
at  common  law  he  must  sue  in  the  district  of  the  defei 
residence,  or  in  the  district  in  which  he  may  be  found, 
reason  of  the  Act  of  Congress  includes  suits  in  personam 
tniralty  as  fully  as  suits  in  equity  or  at  law. 

4.  The  word  "  civil"  is  used  in  the  Act  of  Congress  in  i 
tion  from  "  criminal."  In  the  ninth  and  eleventh  section 
ferring  jurisdiction  on  the  district  and  circuit  courts,  C( 
had  spoken  of  "  crimes  and  offences,"  "  civil  causes  of  adi 
and  maritime  jurisdiction,"  *'  suits  for  penalties  and  forfei 
"  causes  where  an  alien  sues  for  a  tort,"  "  suits  at  commoi 
"suits  against  consuls"  other  than  "for  offences,"  "suii 
civil  nature  at  common  law  or  in  equity,"  and  then  declar 
"  no  civil  suit"  shall  be  brought,  &c.  A  civil  cause  of  adi 
and  maritime  jurisdiction  is  prosecuted  by  a  suit.  It  is 
the  terms  of  the  restriction  as  clearly  as  a  "  cause  where  t 
sues  for  a  tort."  It  was  wholly  unnecessary  in  the  res 
clause  to  recite  again  the  several  terms  previously  emplc 
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r  forfeiture,  suits  against  consuls,  suits  at  common  law, 
1  civil  causes  io  admiralty.     These  are  all  civil  in  their 

A  cause  in  admiralty  is  so  expressly  described ;  it  is  a 
ise.  The  general  term  civil  suit  was  apt  to  describe  all 
tions  and  causes  of  action,  and  it  was  so  employed  ;  and 

reason  that  aa  the  ConBtitution  provided  that  criminal 
:ions,  jurisdiction  whereof  was  given  by  this  act  to  the 
ind  district  courts,  should  be  had  in  the  state  where  the 
as  committed,  so  also  civil  suits  against  an  inhabitant  of 
ted  States  should  be  brought  in  the  district  whereof  he 

inhabitant.  Jurisdiction  of  crimes  and  offences  as  well 
oceedings  of  a  civil  nature  being  conferred  on  these  courts 
sections  mentioned,  this  classification  by  the  word  civil 
iguished  from  criminal  was  an  essential  conformity  to  t!ie 
tional  requirement  that  crimes  and  offences  should  be 
:ed  where  committed.  The  rcstriotioti,  therefore,  made  the 
in  this  respect  complete. 

lis  view  of  the  effect  of  this  statute  securing  to  inhabitants 
ieveral  states  the  right  of  being  sued  within  the  district 

they  are  respectively  inhabitants  is  therefore  in  perfect 
ncy  with  the  claim  that  courts  of  admiralty  have  general 
to  proceed  in  perionam  by  attachment  of  goods  where 
indant  cannot  be  found  within  the  district,  so  far  as  that 
ed  in  Manro  t.  Almeida,  10  Wheat.  473,  or  in  King  v. 
l,  8  Story  849,  Boyd  v.  Urqmrdt,  1  Sprague  423, 
I  T.  Miller,  Bee  186.  The  limitation  is  the  result  of 
of  Congress,  and  does  not  deny  the  original  jurisdiction 
ice  of  those  courts,  nor  their  present  power  or  jurisdiction 
le  respondent  is  an  alien  non-resident,  or  being  an  in- 
t   conceals   himself  or  absconds   so   that   he   cannot   be 

)  the  suggestion  that  the  Acts  of  Congress  regulating  the 
and  practice  of  the  courts  are  in  such  general  terms  that 
id  the  rule  of  the  Supreme  Court  in  admiralty  have 
i  to  modify  the  Act  of  1789,  limiting  jurisdiction  in  this 
it  is  sufficient  to  say,  that  these  acts  are  not  designed  to 
enlarge  the  jurisdiction  of  the  courts,  but  only  to  regu- 
!  exercise  of  jurisdiction  where  it  exists.  I  understand 
be  distinctly  affirmed  in  Toland  v.  Sprague,  already  cited, 
if  these  acts  are  held  to  authorize  the  Supreme  Court 
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by  rule  to  abrogate  the  restriction  in  the  Act  of  1789,  in  t 
spect,  it  cannot  be  confined  to  the  jurisdiction  of  courts  of 
raltj,  for  the  Act  of  1842  (relied  npon  as  above)  gives  th 
power  touching  proceedings  at  the  common  law  and  in  eqi 
in  admiralty,  and  the  construction  and  effect  contended  for 
enable  that  court  practically  to  repeal  all  the  reetrictions  cot 
in  the  Act  of  1789,  on  this  subject,  and  authoriie  comn 
actions  against  inhabitants  of  any  state  to  be  brought  in  a 
trict  of  the  United  States. 

Of  the  case  of  Clarke  v.  The  New  Jerny  Steam  Nav 
Company,  1  Story  531,  and  the  New  Jenty  Steam  Nan 
Company  t.  Merchante'  Bank,  6  How.  344,  it  is  sufficient 
that  the  point  discussed  in  this  case  was  neither  raised  i 
eided  in  either.  And  the  first-named  is  full  to  the  effect 
asserted,  that  on  this  question  a  corporation  stands  in  th 
position  as  a  natural  person.  The  effect  of  the  eleventh 
of  the  Judiciary  Act  on  the  power  of  the  court  to  proceed  ; 
either  wag  not  raised,  discuBsed,  or  decided.  The  decision 
last-named  case  related  first  to  the  merits,  and  second 
inquiry  whether  the  case  was  in  its  nature  cognisable  in  i 
of  admiralty.  The  synopBis  of  the  case  first  named,  as  re 
would  suggest  that  the  point  in  question  was  decided  ad 
to  the  views  I  have  expressed,  but,  in  trath,  the  point  n 
raised,  the  opinion  stating  that  it  had  not.  been  doubte 
refers  to  the  general  dootrine  of  Monro  t.  Almeida,  with 
my  views  are  in  no  conflict  The  case  last  referred  to  si 
what  is  perhaps  sufficiently  obvious  without  discussion,  tl 
jurisdiction  of  courts  of  admiralty  by  libel  and  process 
is  in  no  conflict  but  is  in  entire  harmony  with  the  views 
expressed.  For  in  those  cases  the  court  have  jurisdiction 
rem  vholly  irrespective  of  the  question  to  whom  it  belong! 
all  the  purposes  of  the  proceeding  the  liability  rests  up 
rem,  and  it  is  made  to  answer.  In  form  and  in  substant 
and  that  only,  is  charged.  It  is  a  proceeding  far  the  eofor 
of  a  maritime  lien  already  existing  or  acquired  by  the  seii 
the  subject  of  the  lien,  and  to  be  enforced  against  It,  i 
regard  to  questions  of  title  or  ownership,  and  one  who  Inti 
as  claimant  does  so  not  to  defend  himself  from  liability,  I 
the  protection  of  the  rem  proceeded  against.     Nor  is  th 
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errention  ftt  all  confined  to  one  who  is  liable  upon  the  sai 
of  action.  Such  a  proceeding — in  Yerj  form  adverse,  i 
inhabitant  of  the  United  States,  hut  to  s  rem  or  subjei 
the  district,  npoa  which  the  liability  was  chargeable — n 
a\j  according  to  th«  established  jarisdiction  and  practi 
courts  of  admiralty  that  it  mast  h»T«  been  recognised  1 
ess,  and  neither  the  words  of  the  act,  nor  any  reasonal 
ttion  therefrom  affect  it. 

.ve  ezamined  the  opinion  of  Judge  Shtphan  of  the  Distri 
of  the  United  States  for  Connecticut,  in  Blair  v.  Bert 
in  Admiralty  (August  1863),  and  of  Judge  Hoffman  < 
strict  Court  of  the  United  States  for  California,  in  Wif* 
•ee  (15  Law  Reporter  1ST,  July  1852),  and  am  constrain 
:ur  in  their  cooclnston.  Their  opinions  embody  many  i 
rws  I  have  suggested,  and  very  ably,  I  think,  present  mc 
considerations  pertinent  to  the  subject,  with  the  autb 

;he  ojHuion  of  the  District  Court  in  this  case,  the  opposi 
sioD  is  ably  sustained,  and  the  practice  said  to  be  of  loi 
ig  in  the  Southern  District  of  New  York  is  stated  to  be 
mity  with  his  concIuBion.  If  I  could  satisfy  myself  th 
iractice  was  not  forbidden  by  the  Judiciary  Act,  I  shou 
to  make  no  decision  disturbing  such  practice.  I  hav 
)re,  retained  the  case  for  further  and  more  deliberate  co 
Jon  sereral  months.  I  am,  however,  by  my  convictioB 
Ued  to  concur  with  the  conclusions  of  Judges  HoFrHJ 
HiPUAN,  and  to  hold  that  jurisdiction  of  the  defendan 
it  acquired  by  the  District  Court  by  the  attachment  in  tl 

decree  herein  must,  therefore,  be  reversed,  and  the  stip 
be  discharged  from  their  stipulations  prorisionaliy  give 
n-e  stated. 
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ABSTRACTS   OP   RECENT   AMERICAN    DECISK 
SnPRBHE  COURT  OV   KANSAS.' 
SUPBEUK  CODBT  OS'  HABYLAKD,* 


bdpkxhb  oodrt  of  1 
bufrimi  court  op  vsw  tosk.* 
bupskue  floubt  of  finnstltania.* 
Action. 

OoHlractor  Tort — Waiver  of  Tort. — In  many  cases  where 
received  goods  wrongfully,  a.  cootract  of  purchase  will  be  infc 
the  owner  may  wuve  the  tort  and  recover  for  goods  sold  and  d 
Dryiher  t.  Triebel,  64  Penna. 

If  there  be  no  fraud  a  reoorerj  cannot  be  had  under  a  • 
goods  sold  aod  delivered,  for  the  specific  articles  in  the  posse 
defendaDt :  Id. 

Where  a  persou  tortioosly  in  possegsiou  of  another's  goods 
them  into  money  or  securities,  assuinpBit  for  money  had  and 
may  be  maintained :  Id. 

The  count  for  money  bad  and  received  ia  governed  by  eqnitj 
ciples,  and  lies  only  where  the  defendant  ejc  iejuo  el  bono 
refund  the  money  received :  Id. 

Where  there  has  been  no  deceit  or  unfair  practice  and  the  i 
may  with  good  conscience  retain  the  money,  he  cannot,  on  a  • 
money  had  and  received,  be  oompelled  to  repay,  although  he 
have  leoovered  it  originally  *.  Id. 

T.  sent  shingles  to  J.,  which  were  delivered  to  D.  In  an  i 
T.  against  D.  for  goods  sold  and  delivered,  D.  might  show  that  h< 
the  shingles  by  mistake,  supposing  they  had  been  sent  to  hii 
with  whom  he  had  been  dealing,  and  that  be  had  settled  wit 
paid  him  without  knowledge  of  the  mistake  :  Id. 

Aqent. 

Broker  finding  a  Purchater. — Where  a  court,  in  its  charge, 
correctly  stated  the  law,  it  is  not  error  to  refuse  a  restatemen 
T.  Coram,  6  or  7  Kansas. 

An  agent  employed  to  sell  real  estate,  and  finding  a  purcl 
brin^Dg  him  ana  his  principal  into  communication,  and  settin 
negotiations  which  result  in  a  sale,  cannot  be  deprived  of  faia 
oompensation  by  a  discha^  prior  to  the  consummation  of  the 

Attornbt. 
Acceptance  of  Service. — An  attorney  making  an  acknowled 

'  From  W.  C.  Webb,  Eiq.,  Reporter;  to  appear  in  6  or  7  Kinaai  R 

*  From  J.  5.  Stockelt,  E«q.,  Reporter  ;  to  appear  in  33  Md.  Rep. 

•  From  U.  K.  Clarke,  Esq.,  Reporter ;  to  appear  in  30  Miuh.  Itep. 

'  From  Hun.  O.  L.  Barbour,  Keporler ;  to  appear  in  vol.  5S  of  his  : 
■From  P.  F.  Smith,  Eeq. ,  Reporter ;  to  appear  In  64  Penn.  Rep. 
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OD  the  back  of  a  summons,  will,  in  the  absence  of  prtwf  to  the 
r,  be  presumed  to  have  had  authoritr  for  bo  doing ;  Ilendrix  V. 
6  or  7  KaoBw. 

re  one  of  two  defendants  in  the  county  in  which  suit  Is  broDght 
edges  service  on  the  back  of  the  sumniona,  a  nummons  for  the 
tfendant  laaj  rightfully  issue  to  another  county  :  J<1. 
aintiff  may  join  in  one  action  as  dcrendanta.  the  maker  and 
or  of  »  ooM :  It/. 

BlTTlNQ. 

It  of  Depotit. — Where  two  persons  bet  on  a  horse-race,  and 
their  money  with  a  stakeholder,  either  party  may,  while  the 
itill  remains  with  the  stakeholder,  and  before  the  race  is  deter- 
iemand  a  return  of  his  deposit ;  and  if  the  stakeholder  refuse, 
witor  may  maintain  an  action  against  him  for  the  amount  of  the 
:  CUvelandy.  ICu^/;  6  or  7  Kansas. 

Bills  akd  Notes.  See  Aitomry. 
'deration — Evidence — Arbitralion. — Under  an  answer  in  a  suit 
imisaory  note  which  alleges  in  general  terms  that  the  Dot«  was 
ithout  Any  oonsideratiou  whatever,  the  defendant  may  offer  tcs- 
going  to  show  a  nant  of  oooaideration,  and  the  plaintiff  may 
ij  oonsidenttiOD  :  MilUr  t.  Bntmbavgh,  6  or  7  Kansas, 
im  for  compeosatioD  for  labor  and  material  which  is  not  in  suit 
oons«nt  of  the  parties,  be  referred  U>  arbitrators,  and  their 
I  coQoloaive  nnleas  impeached  :  Id. 

^TiDg  of  a  note  for  the  amount  of  an  award  is  a  waiver  of  irrego- 
in  the  arbitration  proceedings  :  Id. 

•d  EndoTtement. — If,  in  an  action  against  an  endorser  of  a  pro- 
note  b;  the  bond  fide  holders  thereof,  it  be  shown  that  the 
ment  was  not  genuine,  and  the  defendant  did  not  ratify  or  sanc- 
<rior  to  the  maturity  of  the  note,  and  its  transfer  to  the  plaintiffs, 
tUable:    Woodruff  y.  MunToe,Z^  HA. 

f  be  adopted  the  note  prior  to  its  maturity,  and  by  such  adop- 
sted  in  ita  negotiation,  he  would  be  eetopped  from  setting  up  the 
in  a  suit  by  a  bon&fide  bolder  :  Id. 

any  admUsions  by  the  defendant  made  subsequently  to  the 
J  of  the  note,  would  not  be  evidence  that  he  had  authotiaed  the 
meat  of  his  name  thereon :  Id. 

lent  hy  Parly  tnleretted. — The  payment,  after  maturity,  of  a 
iry  note  secored  by  a  mortgage,  by  a  party  who  had  acquired  the 
or's  title  to  the  mortgaged  premises,  by  conveyance  eiprcsaly 
bject  to  the  mortgage,  eitinguisheH  the  note ;  and  if  it  be  afler- 
at  in  ciroulation  no  recovery  can  be  had  upon  it :  AppUdom  t. 
,  20  Mick. 

ition  of  Note — Evidence  of  Payment. — Birkey  made  a  note 
to  T.  who  endorsed  it;  it  was  afterwards  endorsed  "J.  &  B. 
in."  Four  years  after  its  maturity  and  after  the  death  of  B. 
in,  it  was  fonnd  amongst  his  papers.  In  a  suit  by  J.  McMakin 
tor,  evidence  was  given,  that  B.  McMakin  directed  credit  for  the 
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anouDt  of  the  note  to  be  given  to  an  aocoaDt  of  defendant  agkii 
B.  MoHakiD.  Held,  to  be  avidencfl  of  appropriation  to  that  »< 
Birkfy  T.  McMakin,  64  Peon. 

Under  this  evidence,  the  defendant's  book  of  oii^al  entries 
B.  MoMakin  and  J.  B.  MoMakin  was  evidence :  Id. 

The  endorsement  "  J.  &  B.  McMakin,"  and  the  note  being  f 
poeaesaion  of  B.  MoMakin,  was  evidence  that  the  note  beloi 
him  and  he  bad  the  right  to  make  the  appropriation  :  Id. 

The  note  was  unclaimed  in  the  poesepiion  of  B.  McMakin  f 
years  after  matDrity  and  until  after  bit  death.  Bdd,  to  be  oorrol 
of  the  ownership  of  B.  McMakin  and  of  hie  appn^aUon 
acoonnU :  Id. 

Bbokeb. 

Stode — Parduue  bg  Broker — AhUify  to  deliver  at  any  time.— 
broker,  bought  stock  on  the  order  of  Wynkoop,  paid  for  it,  and  ii 
him  of  the  parcbase.  The  stock  was  delivered  to  Seal ;  be  fre 
asked  Wynkoop  to  take  the  stock,  and  altboogb  there  might  bai 
times  when  no  stock  was  in  his  name,  he  could  at  any  tim 
delivered  it  to  Wynkoop,  who  never  requested  a  delivery.  Sea 
recover  for  the  money  advanoed  :    W^koop  y.  Seal,  64  Penn. 

Wynkoop  was  estopped  from  alleging  that  Seal  cobM  not 
having  never  offered  payment  or  demanded  delivery  of  the  etc 
Seal  being  ready  to  deliver  at  the  time  of  trial :  Id. 

It  was  not  error  to  refuse  to  charge,  that  the  ptaiotiff  eo 
recover,  beoanse  at  some  intermediate  time,  Seal  nad  not  th 
standing  in  his  name  or  had  temporarily  hypothecated  it:  Id. 

Shares  of  stock  are  alike,  and  a  transfer  procured  to  be  n 
another  of  the  stock  would  have  been  a  comphance :  Itf. 

Ca&kixu. 

Nature  of  their  Liability/. — ComraoD  carriers  are  liable  in  two 
ties;  one  as  insurers  and  one  as  warehongemen.  If  an  inju] 
pened  to  goods  from  any  cause  except  the  act  of  God  or  the 
enemies,  vrfiile  the  carriers  are  insurers,  an  action  lies  against  rl 
the  owners  for  damages,  and  is  made  out  without  further  inqniry: 
win  et  al.  r.  The  Baltimore  A  Ohio  Railroad  Compam/,  B8  Bar 

Bnt  if  the  injury  happens  after  the  goods  are  claimed  to  hai 
delivered,  the  question  arises  whether  the  defendants' liability  : 
mon  carriers,  in  all  its  rigor,  had,  under  the  circumstances,  cease 
if  M)  whether  the  defendant*  had  axercised  that  oare  of  the  p 
raquired  of  them  as  warehouaemea  ;  Id. 

Ddieerjf,  what  amountt  to. — Carriers  are  bound  to  deKver 
transported  by  them.  Delivery  is  not  effected  by  placing  the  pi 
in  a  position  where  it  cannot  be  obtained  by  the  owner  or  oonsign 

A  quantity  of  sheet-iron,  consigned  to  the  plaintifis,  at  New 
mhI  trnnsported  by  the  defendants,  was  unloaded  upon  the  wharf,  i 
York.  The  plaintiffs  reeeired  notice  of  the  arrival  of  the  ship  in 
the  iron  was  brought,  and  reseived  a  aamll  portion  of  the  iron  unii 
On  sending  for  the  remainder,  they  were  nnable  to  get  it  unti 
4ays  after  it  was  placed  upon  the  pi«,  by  reason  of  other  freigi 
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)  BO  placed  that  the  iron  conid  not  be  reached.  While  in  this 
it  was  damaged  by  rain.  NeM,  that  the  defendants  were  bound 
r  tlie  goods  at  the  usual  place,  and  to  deliver  them  in  a  con- 
t  reiaonable  method  for  their  removal ;  and  that  the  plainti& 
ind  t«  ezerciae  reasonable  diligence  in  remoring  them:  Id. 

of  Arrival  of  Goodt;  Removal. — Ileld  alto,  that  it  was 
nry  to  det«nniiie  whether  t  reaaoDable  time  had  elapsed  after 
the  arrival  of  the  iron,  for  the  plaintiffs  to  remove  it,  before  it 
red  by  the  rain.  That  after  tho  eipiration  of  a  reasonable  time, 
litj  of  the  defendants  as  inaurera  ceased,  and  their  duty  or 
l»ecame  that  of  warehousemen,  which  required  that  they  should 
over  the  property,  and  for  its  protection,  ordinary  care  and 

of  ordinary  Care  and  Diligence  ;  Burthen  of  JVoo/.— That 
len  of  proof  was  upon  the  pUdntiffs  toshow  that  the  defendants 
Lae  B«oh  ears  and  diligence;  and  if  the  jnry  found  that  negli- 
a  proTfld,  the  defendants  were  liable,  even  though  their  dnty  aa 
oarriera  was  ended  :  Id. 

tf  Damage*  for  Breach  of  Contract. — The  rule  of  damages 
revaila  in  an  action  for  the  breach  of  a  contract  to  transport 
tiere  the  owner  is  unable  to  procure  the  goods  to  be  carried  in 
r  manner,  does  not  apply  when,  npoa  the  failare  of  the  carrier 
m,  the  owner  of  the  goods  can  send  them  by  another  convey- 
rund  T.  Pendergatl,  58  Barb. 

:h  4  eue  the  owner  must  send  the  goods  by  another  convey- 
^  if  b«  does  so,  he  will  be  entitled  to  recover  the  difference 
the  price  at  whioh  the  defendant  nndertook  to  carry  the  pro- 
d  the  price  which  the  owner  was  compelled  to  pay  for  its 
ation :  Id. 

COBPOBATIOK. 

to  PrivaU  Proptrtj/  hf/  Contlrvetion  of  Canal. — The  use  of 

1  of  an  incorporated  company  cannot  be  rendered  contingent 

it  on  allegations  of  injuries  to  private  par- 

ir  use :    Union    Oanal   Companjft  Appeal,  64 

ion  ia  an  act  incorporating  a  oanal  company, 
;  private  property,  the  mode  designated  must 

not  require  consequential  injuries  to  be  pre- 

rain  defendants  from  diverting  water  from  a 

ridence  it  was  shown  that  the  defeodants  were 

company.     The  court  permitted  the  plaintiff 

ig  the  company  a  patty,  allowed  a  replication  to 

I  made  a  decree  against  the  company  without 

s  be  erroneous ;  M. 

iti  of  Damage*  m  Railroad  Catet — Competency  of  Sloeikoldert 

'I. — A  stockholder  of  a  railroad  corporation  is  not  competent  to 

oror  upon  an  inqnest  impaoDelled  to  detenuioe  the  necessity  of 
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taking,  and  the  compenaatioD  to  be  allowed  to  the  owner  of  la 
for  the  use  of  the  corporatJoQ,  and  the  verdict  of  a  jurv 
mote  of  whose  membere  are  thus  disqualified — is  void :  1' 
flaiVuMiy  Co.  V.  Bmeard,  20  iHich. 

Railroad  corporations  eeeking  the  condemnation  of  lands  for 
must  at  their  peril  raise  suoh  objection  to  the  competency  o 
when  it  is  known  to  them ;  and  it  is  the  dot;  of  the  jaror  h 
disclose  such  interest :  Id. 

Cbiminal  Law. 
UertatHtyo/  Verdict. — Under  an  information,  which,  in  one 
murder  in  the  first  degree,  charges  all  the  different  degrees  of 
homicide,  includitig  mnrder  io  the  first  and  second  degrees,  . 
slaughter  in  its  four  different  degrees,  a  verdict  that  finds  the 
guilty,  as  charged,  without  speciljing  of  what  degree  of  the  offi 
found  guilty,  is  not  suoh  a  verdict  as  will  Bothorize  a  judg 
murder  in  the  first  degree  ;  nor  is  the  court  authorized  to  loc 
the  verdict  to  ascertain  that  the  jury  intended  by  suoh  verdict, 
of  murder  in  the  first  degree  :   The  Stale  v.  Jieddick,  6  or  7  E 

Debtor  and  Creditor. 

Fraudultnt  Sale  of  Goodt— Change  o/ PbM*Mi"on.— Frau 
in  the  transfer  of  chattels,  consists  in  the  intention  to  prevent 
from  recovering  their  juat  debts,  by  an  act  which  withdraws  thi 
property  from  their  reach.  Acta  which  though  not  fraudulently 
yet  as  their  tendency  is  to  defraud  creditors,  if  they  vest  the 
of  the  debtor  in  his  grantee,  are  void  for  legal  fraud,  which  'a  ta 
to  actual  fraud  :  IUcKibOin  v.  Martin,  64  Peun. 

Actual  fraud  is  for  the  jury.  Legal  fraud,  where  the  facts  i 
puted  or  are  ascertained,  is  for  the  court :  Id. 

The  retentioD  of  possession  by  the  vendor  of  chattels  is  a 
law  whenever  they  are  capable  of  delivery  and  no  honest  and  fi 
can  be  given  for  the  vendor  not  giving  up  possession  to  the  Tei 

Where  there  is  evidence  from  which  a  jury  could  infer  unde: 
tJons  of  the  court,  that  there  bad  been  an  actual  and  exclusiv 
of  possession,  the  question  should  be  submitted  to  them.  The 
to  judge  whether  there  is  sufficient  evidence  to  infer  such  delii 

Where  the  subject  of  the  sale  is  not  reasonably  curable  of  i 
delivery,  a  constructive  delivery  will  be  sufficient.  In  such  i 
only  necessary  that  the  vendee  should  assume  the  control  of  th 
so  as  reasonably  to  indicate  to  all  concerned,  the  change  of  o^ 
The  question  is,  did  the  vendor  do  all  that  might  be  reasoi 
pected  in  the  case  of  a  real  and  honest  sale :  Jd. 

In  the  case  of  a  large  hotel,  it  is  enough  for  the  vendee  of  t 
tare,  &c.,  to  assume  the  direction  and  control  of  them  in  such 
and  notorious  manner  as  usually  accompanies  an  honest  transac 

The  possession  of  the  chattels  by  the  vendee  must  be  ezclusi 
vendor.  A  possession  which  in  law  is  concurrent  is  such  as 
persons  to  infer  that  there  has  been  no  actual  change :  Id, 

Where  there  has  been  a  sufficient  delivery,  acttial  or  con 
and  the  vendee  is  in  possesiiion,  ihc  fact  that  the  vendor  is 
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be  eetftblighment  in  a  opacity  holding  out  no  indicia  of  ovner- 
not  such  ■  coDcnrreot  owuenhip  aa  the  law  oondemiu,  and  the 
t  is  for  the  jory :  Id. 

Dies. 
I  Eeidenix  U>  tkme  Trutt. — In  the  absence  of  fraud,  mistake  or 

:,  the  grantor,  in  an  absoluU  convejanoe  reciting  a  Talnable  con- 
m  and  acknowledging  ite  receipt,  and  where  it  is  adnutted  a 
I  oonsideratioD  was  aotnallv  received,  oaDoot  show  bj  a  parol 
iDt  that  the  grantee  was  to  hold  the  land  conveyed  in  tratb  for 
iBt:  MorraUi.  Waterton,  6  gr  7  Kansas. 

Elkotions.  See  Evidence. 
Evidence.  See  Bill*  and  Xote*. 
<f  Sale. — Iq  an  action  for  the  conversion  of  personal  propertj, 
e  plaintiff  never  having  had  actual  poeeession,  bases  nis  right 
er  on  an  alleged  purchase,  if  it  appear  Chat  such  purchase  was 
ed  in,  and  evidenced  by  a  bill  of  sale,  such  bill  of  sale  is  the 
dence  of  the  fact  and  conditions  of  such  purchase :  Bamell  v. 
M,  6  or  7  Kansas. 

lerihip. — tn  a  question  as  to  E.  being  a  partner,  H,  of  the  firm 
;  F.  testified  that  J,  waa  a  partner  and  that  R.  aeked  for  the 
3d  said  he  had  as  much  interest  as  J.  I/e/d,  that  the  books  of 
.  were  admissible  :  Prick  v.  Barbour,  64  Fenn. 
3iony  ofleu  conaists  in  what  is  not  proved  as  well  as  in  what  is 
When  withholding  testimony  raises  a  violent  presamption  that 
not  clearly  proved  or  disproved  eiists,  it  is  not  .error  in  tbe 
I  allude  to  the  withholding,  as  a  circumsUnce  strengthening  the 
Id. 

'fication  of  Juror* — Dfclaration  of  a  Parh/  a*  Evidence — Campt- 
''  Jurori  a*  Wilnetie* — Rebutting  Evidence — Evidence  of  Ma- 
xetnplary  Damages. — The  formation  or  expression  of  an  opinion 
B  defendants,  as  jndges  of  election,  "aught  to  have  received 
«  of  all  registered  persons,  without  further  question,"  docs  not 
fy  a  person  from  acting  as  juror  in  a  suit  against  the  judges  for 
9,  for  not  receiving  the  vot«  of  one  who  was  registered  :  Elbin 
m,  33  Md. 

1  action  for  damages  against  judges  of  election  for  corruptly 
;  the  voto  of  the  plaintiff  who  was  registered,  tbe  fact  that  the 
nts  knew  that  be  differed  from  them  in  his  political  sentiments, 
ssible  as  an  element  of  proof  to  be  considered  by  the  jury, 
r  with  other  facts,  in  determining  how  far  they  were  influenced 
prejudice,  or  corrupt  motives  in  rejecting  his  vote  ;  Id. 
;he  declarations  of  the  plaintiff  made  toother  parties,  tending  to 
lat  he  came  within  tbe  disqualifying  clause  of  the  Constitution 
I,  and  which  were  unknown  to  the  defendants  when  they  rejected 
I,  are  not  admissible  as  evidenoe  to  exempt  them  from  liability: 

md  juror  cannot  be  required  to  state  what  efforts  he  made  to 
an  Indictment  against  a  person,  what  opinions  were  expressed  by 


I 


I 
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hiB  fellowi  or  hiouelf,  or  what  was  the  action  of  any  juror  in  regard  to 
the  Bubjeot  of  hiqairy  before  them :  Id. 

A  judge  of  election,  sued  by  a  person  whose  vote  he  had  refosed  to 
receiye,  testified  that  he  had  rejected  the  plaintiff's  vote  because  of  bis 
known  disloyal  sentiments,  and  that  in  doing  so  he  was  Yiot  governed  by 
any  bias  or  prejudice  against  the  plaintiff.  Htld :  That  to  rebut  this 
evidenee  and  to  show  malice  on  the  part  of  the  defendant,  it  was  com- 
petent for  the  plaintiff  to  prove  that  the  defendant,  as  register,  bad 
roistered  a  person  as  a  voter,  who  at  the  time  declared  the  same 
disloyal  sentiments,  for  the  expression  of  which  the  defendant  claimed 
to  have  rejected  the  plaintiff's  vote :  Id. 

If  a  registered  voter  tenders  his  vote  at  an  election,  and  the  judges 
wilfully,  corruptly,  and  fraudulently  refuse  to  receive  it,  he  is  entitled 
to  recover  in  an  action  against  them,  such  exemplary  damages  as  the 
jury  may  consider  proper  under  the  circumstances :  Id. 

Executor. 

Oommisnont — Payment — Interest. — Commissions  to  accountants  are 
due  at  the  time  the  services  for  which  they  are  allowed,  are  performed : 
Parker^ 8  Estate ^  64  Penn. 

A  reasonable  amount  may  be  retained  by  an  executor,  &c.,  to  pay 
expenses  and  other  charges :  Id. 

When  an  executor  pays  to  those  entitled,  within  a  reasonable  time 
after  funds  are  received,  he  will  not  be  charged  with  interest :  Id. 

It  is  improper  and  unlawful  for  an  executor  to  mix  the  funds  of  the 
estate  with  his  own.  In  this  case,  the  executor  was  on  that  account 
charged  with  the  costs  of  the  appeal :  Id. 

Fraud. 

Fraud  in  obtaining  a  Contract,  or  Failure  of  Consideration^  may  he 
relied  on  as  a  Defence  by  a  Party  sued  upon  such  Contract — Evidence. 
— ^In  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
given  for  the  balance  of  the  purchase-money  agreed  to  be  paid  for  the 
assignment  to  the  latter  of  the  exclusive  right  to  use  and  sell,  withiu 
certain  counties  in  Maryland,  a  patented  invention,  it  is  competent  lor 
the  defendant  to  prove,  as  a  bar  to  the  action,  that  he  was  induced  to 
purchase  by  means  of  false  representations  on  the  part  of  the  plaintiff 
as  to  the  usefulness  of  the  invention,  although  after  having  discovered 
that  the  invention  was  of  no  value  whatever,  the  defendant  made  do 
offer  to  surrender  or  re-assign  it  to  the  vendor :  Groffy.  Bansel,  33  Md. 

An  offer  to  pay  a  part  of  a  note  in  discharge  of  the  whole,  made  with 
a  view  to  a  compromise,  but  not  accepted,  is  inadmissible  in  evidence  io 
a  suit  on  the  note  against  the  maker :  Id. 

Gift. 

Confidential  Relation-^Vndtte  Influence. — A  gift  obtained  by  any 
person  standing  in  a  confidential  relation  to  the  donor,  hprimd  facie 
void,  and  the  burden  is  thrown  on  the  donee  to  establish  to  the  satis- 
faction of  the  court,  that  it  was  the  free,  voluntary,  unbiassed  act  of  the 
donor ;  a  Court  of  Equity  on  grounds  of  public  policy,  watches  such 
transactions  with  a  jealous  scrutiny,  and  to  set  them  aside,  it  is  not 
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aver  or  prove  actual  frand,  or  that  there  vaa  sucli  a  degree 
or  imbeeilitf  of  mind  in  the  donor  u  amounts  to  legal 
1  make  a  will  or  execute  a  valid  deed  or  contract :   Todd  v. 


^dman,  blind  aod  crippled, being  poesesBed  of  ooDSJderable  real 
a  very  laT^e  personal  property,  invited  bis  brother  V.,  then 
Illinois,  to  come  and  live  with  bim  and  take  charge  of  his 
V.  therenpon  sold  o\it  bis  personal  effects  in  Illinois,  and  with 
id  daoghter  came  ta  Maryland,  in  October  1866,  and  took  up 
nee  in  the  same  house  with  his  brother,  and  had  the  whole 
ustody  of  his  large  real  and  personal  estate,  and  acted  as  big 
the  transaction  of  all  bis  bnsiness  from  that  time  until  hJa 
sh  occurred  in  December  following.  While  this  relation  sub- 
reen  them,  in  the  early  part  of  Deeember,  gifts  and  transfers 
Kcnrities  and  United  States  bonds  to  the  amount  of  nearly 
fere  made  by  B.  to  bis  brother.  The  donor  bad  at  the  time 
brothers,  a  wife  au^  nnmerons  nephews  and  nieces  living,  as 
children,  ofbprit^  of  a  deceased  natural  son,  who  had  lived 
se  with  him.  At  the  date  of  the  gifts,  the  physical  health 
nor  was  greatly  impaired  and  bis  mind  weakened  to  such  an 
east,  as  to  maKe  it  more  easily  the  lubject  of  inflaenoe  and 
]  resist  importunity.  It  was  also  shown  that  the  donae,  before 
d  while  making  his  preparations  to  come  to  Maryland,  had 
y  forn>ed  the  purpose  to  acquire  and  esert  an  influence  over 
t  for  his  own  advantage  and  that  of  the  other  heirs,  to  the 
if  the  wife.  On  a  bill  Sled  by  the  widow  and  administratrix 
lor,  for  the  purpose  of  vacating  and  annulling  the  gifts  and 
lade  to  bia  brother,  it  was  held :  That  the  influence  which  the 
essed,  from  the  relation  in  which  he  stood  to  his  broths^,  was 
areised  for  bis  own  advantage,  and  the  gifts  and  transfers 
im  were  invalid  and  oould  not  be  permitted  to  stand  :  Id. 

&KAND  JuBT.     See  Evidence. 

HOHESTEAS. 

the  constitution  nor  the  statute  exempts  a  contemplated 
(ieet«ad  ;  and  therefore,  land  on  which  no  dwelling-house  had 

erected,  or  commenced,  and  on  which  neither  the  complaiu- 
)  family  had  ever  resided,  is  not  exempt  as  a  homestead.  Bee- 
idy,  7  Mich.  501,  cited  and  approved:   Coolidge  v.  WeUt,  20 

Husband  and  Wifk.  See  Will, 
on  (Ac  gTMnd  of  Cntdty — Evidenee. — White  it  is  true  that 
>r  a  divoroe  on  the  ground  of  cruelty,  the  specific  acts  on  which 
)  reetc  must  be  set  out  in  the  bill ;  the  evidence  is  not  neces- 
ted  to  the  particular  facta  charged.  Evidence  of  other  facte 
ve  to  give  character  to  the  specified  facts  proved,  is  admissible. 
I  of  personal  violence,  when  intrineically  and  separately  con- 
lay  not  amount  to  such  a  degree  of  cruelty  as  to  justify  a 
;et  when  attended  by  habitual  brutal  behavior,  so  as  to  be  a 
ntrage  upon  the  sense  of  decency  and  propriety  of  the  party 
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to  be  a&ected  by  tbem,  a  cttse  of  extreme  cruelty  withio  the 
of  the  statute  ia  established  :  Briygi  v.  Bryyt,  20  Mich. 

Parol  Promite  to  Marry, — A  contraol  to  m&riy  not  ia  wr 
not  to  be  performed  until  after  more  than  a  year  has  elapse 
under  the  Statute  of  Frauds:  Nichoh  v.   Weaver,  6  or  7  Kani 

Wife 's  Contract  for  Money  Joantd. — A  party  who  leoda 
money,  known  to  him  to  be  for  her  private  use,  and  who  at  I 
request  conceals  the  fact  of  such  lending  from  the  husbai: 
maintain  an  action  against  the  husband  for  the  money  loaned  : 
V.  Foiler,  20  Mich. 

In  BU  RAN  OB. 

Comlruction  of  Contract. — S.  entered  into  a  contract  of 
with  the  Baltimore  Marine  Insurance  Company.  The  policy 
all  shipments  unless  approved  and  endorsed  on  the  poliay — the 
to  be  fixed  by  the  endorsement.  By  the,  course  of  dealing  bi 
and  the  company,  apphcations  for  insurance  were  indicated  by 
the  names  of  the  articles  to  he  insured  in  a  policy-boolc  attach 
policy;  and  afterwards,  generally  on  the  same  or  ensuing  day, 
ation  was  extended  on  invoices  furnished  by  S.,  on  applicati 
company.  A  loss  having  occurred,  it  was  discoTCred  that  one 
simply  endorsed  in  the  policy-boob,  and  that  its  value  had  not 
tended,  no  invoice  having  been  furnished.  On  suit  by  S.  for 
of  this  article,  held:  Ist.  That  this  was  a  valued  and  not 
policy,  and  the  applicant  for  insurance  having  failed  to  furnish  tl 
as  was  his  duty,  was  not  entitled  to  recover.  2d.  That  under 
ning,  but  valued  policy,  each  and  every  shipment,  for  the  ins 
which  application  is  made,  becomes  a  distinct  insurance  to  be  d< 
by  the  provisions  of  the  policy  and  the  endorsements  in  the  pc 
Sd.  That  the  contract  of  insurance  was  not  complete,  as  to  i 
fio  shipment,  until  the  endoraement  of  the  value;  and  it  was  t 
ask  for  such  endorsement  when  the  shipment  was  in  all  probal 
Schaefer  v.  Baltimore  Mar.  Int.  Co.,  33  Md. 

JuBOB.    See  Corporation;  Evidence. 

Landlobd  and  Tbnant. 

Attornment. — Attornment  is  unnecessary  in  Pennsylvania 
V.  Fleming,  64  Peon. 

Attornment  ia  not  required  to  enable  the  alienee  to  be  n 
the  estate  when  the  tenant's  term  is  ended  :  Id. 

An  alienee  may  proceed  in  his  own  name  to  obtain  posaesaic 
mises  let  by  his  alienor  :  Id. 

Attornment  is  not  the  initiation  of  a  new  lease,  it  is  merely  i 
of  the  tenant  to  the  landlord's  alienation,  and  the  aoceptan 
alienee  as  his  landlord ;  the  leaae  is  untouched  in  other  respec 

Mandamus. 

Where  the  electors  of  a  town  at  a  special  town  meeting,  by  t 

authorized  the  supervisor,  town  clerk,  and  one  of  the  justice 

certificates  of  indebtedness  to  the  amount  of  $300,  as  bouot 

volunteer  enlisting  or  enlisted  into  the  U.  S.  Army,  and  credite 
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towD  :  HeM^  that  upon  the  refusal  of  such  town  officers  to  issue  to  a 
yolunteer  bringing  himself  within  the  provisions  of  the  resolution  such 
certificate  of  indebtedness,  a  mandamus  was  the  proper  remedy :  The 
People  ex  rel,  Vanderliit  v.  Martin  et  aL,  68  Barb. 

Held,  also,  that  if  the  town  officers  had  not  met,  no  other  demand  of 
performance  could  be  made  than  a  several  demand ;  and  if  it  was  neces- 
sary for  the  officers  to  meet  to  perform  their  duty,  then  a  demand  that 
they  issue  a  certificate  was  of  itself  a  demand,  that  they  should  meet  for 
that  parpose :  Id. 

Merger.     See  Will, 

Mortgage. 

Absolute  Deed  with  Covenant  to  reconvey. — Gubbings  conveyed  to 
Harper  by  absolute  deed,  and  about  the  same  time  they  agreed  in  writ- 
ing that  at  Gubbings'  request  within  three  years,  Harper  would  recon- 
vey,  Gubbings  paying  him  an  advance  of  $500.  Held :  that  the  trans- 
action was  a  mortgage:  Harpers*  Appeal,  64  Penn. 

Gubbings  did  not  demand  a  reconveyance  for  nine  years :  Held : 
that  he  was  not  barred  by  the  6th  sect,  of  Act  of  April  22d  1856 
(Limitation):  Id, 

Whenever  there  is  an  advance  of  money  to  be  returned  within  a  spe- 
cified time  upon  the  security  of  an  absolute  conveyance,  it  is  a  mortgage, 
whatever  the  form  adopted  or  the  understanding  of  the  parties :  Id, 

Harper  on  the  execution  of  the  deed  took  possession  and  after  the 
eipiration  of  the  three  years  made  permanent  improvements,  which  the 
master  found  to  be  reasonable  :  lieldy  that  he  should  be  allowed  for  these 
improvements:  Id. 

When  property  is  held  avowedly  as  a  pledge,  a  mortgagee  in  posses- 
sion should  not  be  allowed  for  costly  and  permanent  improvements, 
without  the  consent  of  the  mortgagor,  but  he  should  be  allowed  for 
soch  repairs  as  are  proper  to  preserve  the  estate  from  dilapidation,  with- 
oot  holding  him  to  proof  of  absolute  necessity  :  Id, 

After-acquired  Property/. — A  railroad  company  under  authority  of 
law,  mortgaged  "  all  their  road,  property/,  rights,  liberties,  privileges, 
corporate  franchises,  income,  tolls  and  receipts  then  held  or  thereafter  to 
be  acquired"  "  in  trust  for  the  use,  benefit  and  security  of  the  holders 
of  certain  bonds  therein  described.''  Held,  that  the  mortgage  was  p, 
lien  upon  engines,  rolling-stock,  &c.,  in  actual  use  by  the  company  and 
required  for  the  transaction  of  its  business,  whether  owned  at  the  date 
of  the  mortgage  or  afterwards  acquired :  The  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Co,  v.  Woelpper,  64  Penn. 

Oae  may  grant  the  future  accretions  of  any  subject  he  owns  at  the 
time  of  the  grant :  Id, 

A  mortgage  will  pass  all  structures  or  fixtures  that  may  afterwards 
be  erected  on  land  by  the  mortgagor :  Id. 

Contingent  estates  and  interests  are  assignable  in  equity :  Id, 

Contingent  interests  may  be  the  subject  of  a  contract  which,  if  made 
for  a  valuable  consideration,  will  be  specifically  enforced,  when  the  event 
Happens:  Id, 

Equity  will  treat  a  mortgage  of  property,  whether  real  or  personal,  to 
be  subsequently  acquired,  as  a  binding  contract :  Id, 
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Partition. 

Decree  for. — Where  a  decree  in  partitioD  required  the  referee  to  pay 
and  discharge  out  of  the  proceeds  of  the  sale,  all  taxes,  charges  aud 
assessments  which  might  be  a  lien  on  the  premises  :  instead  of  which  ^ 
appeared  by  hb  report  of  sale,  he  sold  subject  to  such  liens :  UtiL 
that  the  order  confirming  the  report  was  erroneous,  and  the  same  was 
reversed  and  the  sale  set  aside  and  vacated,  as  being  contrary  to  the 
decree :  Bohart  et  al.  v.  Hohari  et  aL,  58  Barb. 

Where  advancements  have  been  made  by  a  parent  during  his  lifetime 
to  a  portion  of  his  children,  in  an  action  between  his  heirs  after  hb 
death,  for  a  partition,  such  advancements  should  be  provided  for.  in  the 
decree.  It  is  erroneous  to  adjudge  and  decree  that  each  child  is  entitled 
to  an  equal  share,  as  though  no  advancements  had  been  made :  Id. 

If  advancements  have  been  made  to  a  portion  of  the  children  bejoud 
the  amount  of  their  respective  shares,  they  will  have  no  share  or  iotere^t 
in  the  lands  sought  to  be  partitioned :  and  if  the  advancements  made  to 
snob  as  do  inherit  are  all  dififerent  in  amounts,  their  shares  in  the  pre- 
mises will  be  in  unequal  proportions :  Id. 

Where  the  rights  and  interests  of  the  several  parties,  in  a  partition 
suit,  have,  by  the  judgment  or  decree,  been  adjudged  to  be  altogether 
different  from  those  to  which  they  were  entitled  by  law,  tt  ueenu  there 
is  no  way  by  which  the  error  can  be  remedied,  except  by  a  reversal  of 
the  judgment,  and  the  ordering  of  a  new  trial :  Id, 

Partnership.    See  Evidence, 

Notes  made  hy  Partners — Liability  of  Firm, — On  the  formation  of  a 
partnership  between  S.  &  J.  under  the  firm  name  of  '^  J.  S.,"  a  note  was 
made  by  S.  in  his  own  name,  which  he  procured  to  be  discounted  hy 
the  plaintiff,  for  the  purpose  of  enabling  him  to  pay  in  his  share  of  the 
capital.  S.  did  not  represent  to  the  plaintiff  that  it  waa  a  firm  note ; 
and  the  payees,  as  officers  of  the  plaintiff's  bank,  knew  or  had  gocid 
reason  to  believe,  that  the  note  was  not  the  note  of  the  firm,  bat  was 
the  individual  note  of  S.  Held^  that  J.  was  not  liable  as  a  party  to  the 
note  in  any  form :  and  no  recovery  could  be  had  against  him  by  the 
plaintiff,  as  holder  thereof:  The  National  Bank  of  Chemung  v.  Intjra- 
Kam^  58  Barb. 

Held  also,  that  even  if  the  note  had  been  discounted  afler  the  part- 
nership had  commenced  business,  the  legal  presumption  would  be  that 
it  was  the  note  of  the  individual  who  signed  it  and  not  the  note  of  the 
firm:  Id, 

That  to  entitle  the  holder  to  recover  in  such  a  case  against  the  part- 
ners, it  must  go  further,  and  prove,  either  that  the  money  for  which 
the  note  was  given,  was  borrowed  on  the  credit  of  the  partnership,  or 
that  it  was  used,  when  obtained,  in  the  business  of  the  partnership :  hi 

That  the  burthen  of  proof  was  upon  the  plaintiff,  to  show  that  the 
note  was  discounted  upon  the  credit  of  the  partnership :  Id. 

That  if  the  lender  did  not  know  of  the  partnership :  or  if  the  money 
was  loaned  on  the  individual  credit  of  the  maker  of  the  note  :  the  fact 
thnt  the  money  was  applied  to  the  business  of  the  firm  did  not  create  & 
liability  on  the  part  of  the  firm,  or  constitute  the  leader  a  creditor  of 
the  firm :  Id, 
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Plzadino. 
tent  of  Juinl  Undfrlaking. — Id  an  action  npoa  a  special  agre 
linst  two  persons,  the  plaintiff  cannot  recover  unless  he  ave 
ea  &  joint  undartaking;  and  in  such  an  actjon,  evidence  of  ■ 
contract,  signed  by  one  of  the  defendants,  together  vith  t 
Dt  signed  b;  the  other  "  to  heootne  security  for  the  performaui 
iregoiag  contract, "  althongh  alleged  to  have  been  aimultaneousl 
I,  vaa  held  inadmissible  to  prove  a  joint  contract.  Wheth< 
at  both  the  original  and  the  collateral  ondertakioK  were  su] 
y  the  same  coosiderattoD  would  render  the  undertaking  joiol 
!.■  £««  v.  £o&f,  20  Hioh. 

Powwi. 
itm  to  EzteuU — Situ  i3f  the  /VoperQr.~TliB  inUntion  of  tl 
'  a  power  is  the  criterion  to  determine  its  exeoation.    The  intei 
9t  appear  in  the  initinment,  which  most  refer  to  the  power  t 
lied  or  flotaally  dispose  of  its  subject :  Bini/hatn't  Appeal,  6 

ntention  to  execute  may  be  ascertained,  when  the  instrumei 
ave  any  operation,  except  that  the  donee  intended  to  eieoal 
ei.  Merely  the  fact  that  the  bequests  exceed  the  testator 
ill  not  manifest  an  intention  to  execute  a  power :  Id, 
lubject  of  a  power  is  the  property  of  the  donor,  not  of  tl 
I  whom  it  is  but  a  trust;  Id. 

ngtish  statute  provides  that  a  bequest  of  personal  property,  tu> 
eral  manner,  shall  inclnde  personal  property  of  which  the  tei 
d  the  appointment.  Seld,  that  such  bequest  by  the  done 
in  Engbnd,  of  a  power  created  by  the  will  of  a  resident  o 
rania,  did  not  pass  property  under  the  will :  Id. 
iw  of  the  ntuf  of  lite  subject  of  the  power,  controls  the  exeot 
ho  power :  Id. 

Qtro  Waeeanto. 
k-tnutMM. — Qao  warranto  is  the  proper  revedy  against  persot 
;  the  office  of  trustees  of  a  chartered  ohnroh  :  CommonKealt 
tordon  T.  Graham,  64  Penn. 

Itoo  to  quash  mutt  be  for  some  defect  in  tlia  sa^estion  iteel 
jiy  matters  outside.  Mere  defects  io  form  that  can  be  amende< 
be  regarded  on  a  motion  to  quash  :  Ji/. 

Shippino. 

jllitler. — The  ownere  of  a  ship,  though  in 
ir  their  agents  reside,  are  responsible  for  neoei 

on  the  order  of  the  captain,  unless  it  shoni 
furnished  ezclnsively  on  his  credit :  Winutr  < 
4  Penn. 

lip,  00  the  order  of  the  captun  ;  no  demand  ha 
rs  for  their  payment  until  fifteen  months  aft« 
these  circumstances  alone  there  could   be  i 
e  tiiat  exolnsive  credit  had  been  given  to  the  captain  :  Id. 
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Yen  DOB   AND   FUBGHASZB. 

Taking  of  Land  for  a  Road, — The  person  to  vhom  du 

opeaJDg  a  road  are  awurded  iq  the  first  iasUace,  haa  no  vestec 
reoeive  them  until  the  final  order  ta  open,  and  if  before  the  fi 
he  conveys  the  land,  the  right  to  receive  the  damages  paasi 
vendee  :  Mtginnit  v.  Nutiamalcer,  64  Peon. 

A  Teodee  of  land  through  which  a  road  naa  opened  after 
chase,  maj  recover  the  damages  from  his  vendor  to  whom  tl 
assessed  and  wbo  received  them  from  the  countj  treasurer :  It 

Extingm»hment  oflht  Yendot't  Lien — Mortgage. — Where  t' 
of  real  estate  withheld  the  deed  notil  nearly  the  half  of  the 
money  was  paid,  and  then,  npon  receiving  the  bond  or  note  of 
cbaser,  with  approved  seonrity  for  the  ulance,  delivered  to 
deed,  without  any  agreement  for  preserving  the  vendor's  lien,  i 
considered  as  extinguished :  Carrieo  v.  Farmers'  and  Mercht 
Bank,  33  Hd. 

A  mortgage  of  real  estate  is  valid  without  attestation :  }d. 

Change  of  Title. — Where  one  is  in  possession  of  property 
other  claim  of  title  thereto  than  a  partial  or  oondiljonal  on 
chaser  under  a  void  contract  of  sale,  whicb  each  party  refns 
form,  eicept  according  to  his  own  understanding  of  its  terms 
of  the  property  is  not  changed,  and  the  vendor  is  entitled  b 
sneh  property,  upon  legal  demand  made :  Fallerton  v.  D 
Barb. 

After  demand  of  sncb  property  is  made,  the  purchaser  is  w 
in  possession ;  and  his  use  of  the|  property  afterwards  is  a  o 
thereof  to  his  own  use :  Id. 

Contract  to  ptirehaie  at  J'Sifure  Time. — Fisher  conveyed  real 
steamboat  and  other  property  to  Reitz,  with  the  stipulation  tl 
should  reconvey  within  a  year  at  the  same  price  on  three  moot 
by  Fieber.  Fisber  gave  the  notice ;  before  the  time  for  reci 
the  boat  was  wrecked  by  an  ice  flood.  On  the  dsy  fixed  in  tl 
Reits  tendered  a  oouveyanoe  of  all  the  property,  including  the  1 
wrcoked  condition.  Held,  that  Fisber  was  not  hound  to  acce 
notice  amounted  only  to  an  engagement  to  take  the  proper 
Reitz.  It  was  not  a  present  purchase,  so  as  to  vest  the  pr 
Fisher :  Reitz't  Appeal,  64  Penn. 

If  the  personal  property  did  not  exist  in  the  form  it  was 
reservation  for  reparcbase  was  made,  Fisber  was  not  bound  I 
and  the  notice  did  not  alter  thb  condition.  When  there  b  i 
to  purchase  at  a  future  time  no  title  passes ;  Id. 

Vbbdiot. 

Sp'ci-il  Finding  of  Factt  inconnistenl  with  Verdict  — Wbei 
cial  findings  of  fact  are  inconsistent  with  the  general reraict 
the  former  control  the  latter,  and  judgment  may  be  renderei 
ingly:   jV/cno&T.   ITenwr,  G  nr  7  Kansas. 

The  Supreme  Court  will  give  the  same  construction  to  tb< 
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and  verdict  of  a  jury  tbat  the  court  below  has  done,  unless  sucb  con- 
Btmction  clearly  appear  to  be  erroneous :  Id. 

Will. 

Merger — Construction — Buihand  and  Wife. — T.  intermarried  with 
H.  At  the  time  of  the  marriage,  the  wife  was  possessed,  of  a  term-  of 
years  renewable  for  eyer,  in  a  city  lot.  After  the  marriage,  the  husband 
purchased  the  reversion  to  the  same  lot.  In  the  deed  cooyeying  the 
reversion  there  was  no  expression  of  a  purpose  to  extinguish  the  term. 
T.  afterwards  died,  his  wife  surviving  him.     Held : 

1st,  That  the  interest  of  the  wife  in  the  property  was  not  extinguished 
by  fherger^  but  survived  to  her  on  the  death  of  the  husband ; 

2d.  That  such  merger  would  be  against  the  spirit  and  intention  of  the 
Act  of  1853,  ch.  245:  Clark  v.  Tennison,  33  Md. 

The  will  of  a  husband  after  devising  to  his  wife  absolutely  all  of  his 
slaves,  proceeded  as  follows :  "  Item.  I  likewise  give  and  devise  to  my 
said  wife  all  the  rest  of  my  estate  so  long  as  she  remains  my  widow ;  at 
her  death  to  be  equally  divided  with  my  children,  and  to  them  and 
their  heirs  for  ever."     The  widow  afterwards  married.     Held : 

1st.  That  the  limitation  of  the  property  to  the  widow  during 
widowhood,  was  valid  and  effective. 

2d.  That  at  the  marriage  of  the  widow  the  estate  devolved  on  the 
children,  it  being  the  intention  of  the  testator  that  the  widow  should 
have  the  property  only  during  her  widowhood ; 

^.  That  the  intention  of  the  testator  being  manifest,  there  is  no 
intestacy,  because  the  will  did  not  expressly  provide  what  was  to  become 
of  the  property  during  the  intermediate  time  between  the  marriage  and 
death  of  the  widow  :  Id. 


im 
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TAXATION  OP  INTER-STATE  TRAVEL. 

i  Baltimore  and  Ohio  Railroad  Company  has  refused  to  pay 
state  of  Maryland  certain  sums  of  money,  claimed  by  that 
upon  the  groond  that  the  statutea,  imposing  the  obligation, 
iconstitntiosal  and  void,  in  so  far  as  they  impose  the  duty 
.king  the  payment  referred  to  in  those  acts. 
)  questions  iorolTed  are  of  general  interest,  and  we  propose 
te  the  grounds  npon  which  the  claim  of  the  state  of  Mary- 
las  been  resisted. 

!  Acts  of  the  General  Assembly  of  Maryland,  which  have 
rise  to  the  controverBy,  are  as  follows : — 

fl  aaeltd,  j-c.  Th&(  the  Baltimore  and  Ohio  R&ilraad  Company  ihall  be 
.  lo  charge  and  take  a>  a  compensation  for  the  use  of  the  railroad,  which 
e  authorized  to  coBstmct  bj  this  act,  and  for  the  canTeyance  of  paisengera 
naportation  of  propertj  thereon,  at  and  not  exceeding;  Ihe  followini;  raCea 
oanu,  to  wit :  for  eoDTeying  any  person,  or  tran*porting  any  parcel,  or 
;,  any  diatance  whaterer,  tvelre  and  a  half  cents  ;  for  conreying  each 
the  whole  diatance  between  Baltimore  and  Wathington,  oot  exceeding  one 
ind  fifty  cents,  and  foor  cents  per  mile  fbr  any  part  of  the  distance  more 
rce  milaa."  1830,  ch.  IS8,  sect.  3. 
i^ie  it  enacted.  That  the  Baltimore  and  Ohio  Bailroad  Company  shall  he 

to  charge  and  lake  for  conveying  each  person  tht  whole  diiiance  bttieeen  tht 
'  BaltimBTe  and  Wtuhingtim,  not  Heading  (ini  doUart  and  fifty  centi,atid  in 
m  fir  tray  iSorler  dtHaiice."      1833,  ch.  175,  sect.  7. 
it  he  it  enacted.  That  the  Baltimore  and  Ohio  Railroad  Company  lAall  ptj 
u  XrX.— 37  (<17) 
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r  to  ejitend  this  increased  rate  to  pAssengers  travell'mg  from 
to  point  in  the  District  of  Columbia. 

e  grant  of  power  thus  made  was  good  and  ralid,  within  the 
of  Maryland,  and  remained  to  that  extent  effectual  and 
tivc,  even  if  other  parts  of  the  act  were  invalid :  State  v. 
(,  7  Md.  151;  Commonwealth  v.  Hiicldngt,  5  Gray  482; 
r  of  Hagerstown  v.  Dechert,  82  Md.  884,  Babtol,  C.  J. 
lid  not  operate  as  a  valid  grant  of  power  within  the  Diatrittt 
ilumbia,  because  the  right  to  collect  tolls  is  a  prerogative 
bise  (Redfield  on  Railways,  ed.  1887,  p.  87),  and  no  state 
lake  such  a  grant  of  power  operative  beyond  its  territorial 
.  The  company,  within  the  District  of  Columbia,  had  no 
-  to  make  any  other  charge  than  that  permitted  by  the  Act 
ingress  of  March  2d  1831. 

!  shall  now  endeavor  to  show  that  the  requirement  made 
0  Act  of  1882,  ch.  175,  sect.  8,  to  pay  the  money  therein 
ed  to  into  the  treasury  of  the  state  of  Maryland  is  uncon- 
ional  and  void,  because  it  imposes  a  tax  upon  every  person 
iling  upon  the  Washington  Branch  Road  of  the  defendant, 
tax  is  required  to  be  collected  by  the  company,  and  to  be 
paid  into  the  treasury  of  the  state. 

ery  citizen  of  the  United  States,  being  a  citizen  and  resi- 
Df  any  particnlar  state,  has  a  right  to  travel  into  or  throu^ 
ither  state  without  paying  for  such  privilege  of  entry,  or 
t,  any  tax  or  charge  to  the  state  Into  or  through  whleh  he 
BO  travel.  For,  being  a  citizen  of  another  state,  and  subjeet 
jurisdiction  and  taxing  power,  and  not  being  temporarily 
■.at  even  of  the  state  into  which  he  may  enter  for  a  purpose 
ivel  or  transit  only,  he  cannot  constitutionally  be  taxed  by 
state. 

;h  a  power  of  taxation  was  substantially  denied  to  the  con- 
ited  states  in  the  original  Articles  of  Confederation;  for 
in  it  was  declared  that  "  the  people  of  each  state  shall  have 
ngress  and  egress  to  and  from  any  other  state ;"  and  it  cannot 
pposed  that  the  Constitution  of  the  United  States  intended 
ive  ajargcr  power  in  the  states,  over  citizens  of  other  states, 
was  conferred  by  the  Articles  of  Confederation. 
the  case  of  McOaUoch  v.  Maryland,  4  Wheaton  S16,  the 
and  subject  of  the  taxing  power  of  a  state  ia  thus  set  forth : 
l!he  sovereignty   of  a   state  extends   to  everything   which 
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citizens  of  every  state  to  enter  and  traverse  every  other 
id  because  of  his  being  in  nowise  bound  to  pay  taxes, 

engaged,  to  any  power  except  hia  own  Btate  and  to  the 
States,  he  is  free  to  enter  and  depart  from  any  other  state 
suffering  the  imposition  of  any  charge,  tax,  or  burthens 
!  state  he  shall  so  enter. 

unquestionably  has  been   the  ruling  of  the   Supreme 

e  Patienger  Casei,  7  How.  492,  Chief  Justice  Tankt 
Living  as  we  do  under  a  common  government,  charged 
;  great  concerns  of  the  whole  Union,  every  citizen  of  the 
States,  from  the  most  remote  states  or  territories,  is 
to  free  access,  not  only  to  the  principal  departments 
led  at  Washington,  but  also  to  its  judicial  tribunals  and 
jfficcs  in  every  state  in  the  Union.  •  •  For  all  the 
urposee  for  which  the  Federal  Government  was  formed 
3ne  people,  with  one  common  country.  We  are  ail  citizens 
United  States,  and  as  members  of  the  same  community 
ive  the  right  to  pass  and  repass  through  every  part  of  it 
interruption,  as  freely  as  in  our  own  states.  And  a  tax 
I  by  a  state  for  entering  its  territories  or  harbors  is  incon- 
with  the  rights  which  belong  to  citizens  of  other  states  as 
■s  of  the  Union,  and  with  the  objects  which  that  Union 
ended  to  attain.  Such  a  power  in  the  states  could  produce 
;  but  discord  and  mutual  irritation,  and  they  very  clearly 
possess  it." 

DUgh  this  language  forms  part  of  a  dissenting  opinion  in 
uenger  Catea,  yet  it  forms  a  part  of  the  judgment  of  the 
ourt  in  the  case  of  Crandall  v.  The  State  of  Nevada,  6 
8,  and  it  is  to  be  taken  as  undisputed  law. 
ection  8  of  the  Act  of  1882,  ch.  175,  it  is  provided  that 
timore  and  Ohio  Railroad  Company  shall  not  reduce  the 
for  conveying  passengers  the  whole  distance  between 
>re  and  Washington  below  the  maximum  fixed  by  section 
e  same  act,  of  two  dollars  and  a  half,  unless  with  the  con- 
tbe  General  Assembly,  or,  in  the  recess  of  that  body,  with 
sent  of  the  governor  and  council. 

y  the  7th  section  the  company  contd  not  increase  the  par- 
charge  beyond  two  dollars  and  fifty  cents,  and  by  the  8th 
could  not  make  it  less  than  two  dollars  and  fifty  cents,  it 
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is  plain  that  the  requirement  of  the  8th  section,  nhich 
the  company  to  pay  into  the  treasury,  at  the  periods  nan: 
fifth  of  the  whole  amount  received  for  the  transportation 
sengers  on  Bald  railroad  during  the  six  montha  last  pr 
was,  in  substance  and  in  fact,  a  provision  by  which  t 
-should  receive  from  the  Baltimore  and  Ohio  Railroad  C 
the  precise  sum  of  fifty  cents  for  each  traveller  transpoi 
whole  distance  between  Baltimore  and  Washington. 

By  the  Act  of  1880,  ch.  158,  sect.  3,  the  company  wa 
rized  to  charge  one  dollar  and  fifty  cents  for  the  transp 
of  every  passenger  between  Baltimore  and  Washington, 
the  rate  of  four  cents  per  mile  for  certain  lesser  distance: 

By  the  Act  of  1882,  ch.  175,  sect.  €,  it  was  both  an 
and  compelled,  if  it  accepted  the  provisions  of  that  act,  ti 
the  sum  of  two  dollars  and  a  half  for  transporting  a  p^ 
the  whole  distance  between  Baltimore  and  Washington 
was  authorized  to  charge  in  proportion,  th%t  is  to  say, 
six  cents  and  a  quarter  per  mile  for  conveying  a  passengi 
shorter  distance ;  but  it  was  required  to  pay  to  the  sti 
fifth  of  the  whole  amount  so  charged  and  received  for  tt 
portation  of  passengers. 

This  was  in  efiect  to  provide  that  the  company  might 
its  charge  between  the  two  cities  from  one  dollar  and  fif 
to  two  dollars  and  fifty  cents  upon  each  through  passenf 
from  four  cents  per  mile  to  six  and  one  quarter  cents  ] 
upon  each  way-passenger;  hut  that  it  should  also  givi 
state  fifty  cents  out  of  the  additional  dollar  paid  by  each 
passenger,  and  one  and  a  quarter  cents  out  of  the  twt 
quarter  additional  cents  paid  per  mile  by  each  way-passei 

While  the  company,  therefore,  was  in  fact  authorizei 
crease  its  charge  for  the  service  which  it  performed  to  tn 
by  the  sum  of  fifty  cents  for  each  through  passenger  am 
quarters  of  a  cent  per  mile  for  each  way-passenger,  the  d 
also  impoted  upon  it  to  charge  and  collect  in  its  own  name 
the  rue  of  the  Hatu,  fifty  cente  additional  for  every  ihroi 
tenger  between  Baltimore  and  Washington,  and  one  and  a 
cents  additional  per  mile  from  every  way-passenger  on  sue 

It  is  asserted  that  this  arrangement  was  a  mere  eont 
which  the  contractors  agreed  to  pay  to  the  state,  in  each 
consideration  of  receiving  certain  concessions,  a  stipuUl 


TAXATION  OF  INTER-STATE  TRAVEL.  4 

its  gross  receipts ;  and  that  euch  arrangement  canr 
IIj  be  considered  as  imposiDg  a  tax  eitlier  upon  the  corj 
}r  upon  the  passengers ;  but  tbat  if  it  could  be  consider 
I,  it  must  be  held  to  be  a  tax  not  upon  the  paiaenger,  t 
le  corporation,  and  as  amounting  pro  tanto  to  a  waiver 
mptioD  from  taxation  secured  to  the  company  hj  the  A 
i,  ch.  123,  sect.  18. 

iS  not  a  simple  agreement  to  pay  to  the  state  a  portion 
iss  receipts  of  the  company.  It  was,  on  the  contrary. 
)n  of  law  by  which  the  state  gave  power  to  the  compa 
sase  the  amount  of  its  gross  receipts  from  each  passeng 
;r  that  a  portion  of  such  increase  should  be  so  receiv 

use  of  the  state,  and  should  be  paid  into  the  treasury 
te. 

lerated  as  a  direct  tax  upon  the  passenger,  and  this  uucc 
nal  exercise  of  power  cannot  be  accomplished  by  a  fo; 
ract  with  a  company  engaged  in  the  transportation  of  p: 
I.  Nor  was  the  act  intended  to  operate  as  an  agreed  t 
.1  upon  the  company  by  its  own  consent ;  for  it  autfaoriz 
ates  of  charge  as  left  the  company,  if  it  exercised 
,  in  the  possession  of  larger  revenues,  after  paying  t 
lan  it  had  under  the  privilege  of  complete  exempti( 
it  enjoyed  before  the  passage  of  the  Act  of  1832,  < 
It  was  an  agreed  tax,  but  it  was  imposed  on  those  w 
}t  parties  to  the  agreement. 

revenue  thus  derived  by  the  state  was  not  a  dividend  up 
vestment  in  the  company.  The  state  bad  subscribed 
cial  stock  of  the  Washington  Branch  Road  under  a  se[ 
id  distinct  contract,  authorized  in  the  Act  of  1832,  i 
1,  and  was  authorized  to  receive  its  share,  as  a  stockhold' 
net  profits  of  the  branch  road  (1832,  ch.  175,  §g  2  a 
t  a  share  in  the  gross  receipts  made  no  part  of  any  le; 
id. 

revenue  thus  derived  by  the  state  was  not  interett  payal 
ny  debt,  because  the  state  was  not  in  fact  a  creditor  of  t 
igton  Branch  Road.  It  was  not  a  semi-annual  price 
paid  by  the  company  for  the  privilege  of  constructing  t 
ind  operating  it  in  connection  with  a  road  built  under  t 
ily  of  Congress,  for  the  price  was  not  in  fact  paid  by  l 
ly.     It  was  paid  by  those  who  travelled  upon  the  road, 
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a  part  of  the  price  of  their  journey,  althougli  it  enured 
exclusive  use  and  benefit  of  the  state. 

If  the  money  secured  to  the  state  by  the  operation  of 
of  1832,  ch.  175,  §  8,  was  neither  dividend,  interest,  ot 
what  then  nas  it  ?  It  waa  a  tax  imposed  by  tlt«  state  upo 
passenger  travelling  upon  the  Washington  Branch  Road. 

One  single  illustration  will  complete  the  proof  opon  thi 

The  Act  of  1832,  ch.  175,  g  8,  itself  demonstrates  tha 
intended  that  the  act  should  produce  a  speinfio  rerenne 
state  from  each  paasenger,  because  it  provides  that  in 
akall  the  amount  received  by  the  ttata  from  the  Baltim 
Ohio  Railroad  Company,  for  the  conveyance  of  each  pet 
whole  diatanee  between  the  two  dtiet,  be  Un  than  tw- 
cents- 

The  statute  in  question,  it  is  believed,  could  not  have  g 
differently  or  more  specifically  upon  each  passenger,  if 
provided  that  each  passenger  should  pay  a  certain  schc 
prices  upon  the  branch  road — four-fifths  of  vhich  price  el 
paid  by  such  passenger  to  the  company  for  its  transpc 
and  one-fifth  to  the  state  for  the  privilege  of  transit.  ' 
made  the  levy  as  completely  on  each  passenger  aa  the 
1843,  ch.  289,  made  it  upon  the  dividends  of  the  atocl 
referred  to  in  that  act:  State  v.  Mai/hew,  2  Gill  494,  ii 
It  was  a  legislative  levy.  !Nor  is  the  company,  in  this  caf 
a  tax  collector  than  in  the  case  just  cited. 

The  general  argument  that  the  tax  imposed  by  the  Ie| 
to  which  reference  has  been  made,  if  it  be  conceded  tht 
is  thereby  imposed,  is  a  tax  upon  the  company,  and  one  t 
it  has  given  its  corporate  assent,  and  not  a  tax  upon  the 
gers,  is  answered  by  the  case  of  State  v.  Mayhew,  6  G 
already  cited,  and  ia  identical,  moreover,  in  kind  wi 
insisted  upon  by  Maryland  in  the  case  of  Brown  r.  >! 
Maryland,  12  Wheat.  419.  In  that  case  it  was  argued  i 
Act  of  Assembly  requiring  the  importer  of  foreign  goods 
bale  or  package,  and  other  peisons  selling  the  same,  by  wl: 
bale  or  package,  to  take  out  a  license  from  the  state, 
impose  a  tax  upon  the  article,  but  on  the  person,  as  it 
argued  that  the  tax  is  upon  the  company  and  not  upon  t 
senger.  But  the  court  said :  "  It  is  impossible  to  conce 
ourselves  that  this  is  varying  the  form  without  varying  t 
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: ;  it  is  treating  &  prohibition  which  is  general,  as  if  it  i 
led  to  a  particular  mode  of  dwng  the  forbidden  thing, 
perceive  that  the  tax  on  the  sale  of  an  article  irapoi 
'or  sale,  is  a  tax  on  the  article  itself." 
a  tax  on  the  sale  of  an  article  imported  only  for  sale, 
1  the  article  itself,  then  asanredly  a  tax  on  the  price  ( 
;e,  paid  only  for  the  purpose  of  securing  the  passage,  i 
1  the  passenger  himself.  If  the  tax  on  the  occupation 
porter  is  a  tax  on  importation,  a  fortiori,  a  tax  on  the  ] 
r  money  paid  by  the  passenger  is  a  tax  on  the  passenj 
st  add  to  the  price  of  a  passage,  and  be  paid  by  the  pasi 
1  the  same  manner  as  if  it  vere  a  tax  levied  on  the  passen 
If,  because  of  his  seeking  such  transportation. 
in  the  Pauenger  Caaeg,  7  How.  283,  it  was  insisted  I 
ixes,  provided  for  in  the  acts  then  under  discussion,  v 
ed  upon  the  owners  of  ships,  and  not  upon  passengers. 
t  law  of  Massachusetts  provided  that  the  owner,  mae 
;nee,  or  agent  of  any  vessel  arriving  in  any  port  in  t 
having  certain  alien  passengers  on  board,  should  pay  to 
boarding  officer  the  sum  of  two  dollars  for  eaeh  paeseu 
ded. 

:  law  of  New  York  provided  that  the  master  of  every  ve 
g  from  a  foreign  port  or  from  a  domestic  port  into  the  ] 
;w  York,  should  pay  to  the  health  commissioner  of  t 
ertain  charges  or  sums  for  each  person  on  board. 
I  Supreme  Court  held  these  laws  to  be  unconstitutional 
and  the  following  extracts  from  the  opinions  will  show 
I  for  the  judgment  of  the  court :  "  An  impost,  in  its  cnlar 
means  any  tax  or  tribute  imposed  by  authority,  and  app 
1  to  a  tax  on  persons  as  to  a  tax  on  merchandise." 
''  this  power  to  tax  paiBengert  from  a  foreign  covmtry  belo 
itate,  a  tax,  on  the  »ame  principle,  may  be  imposed  on 
18  coming  into  or  passing  through  it  from  any  other  state 
nion.  And  the  New-York  statute  does  in  fact  lay  a  tax 
igers  on  board  of  any  coasting  vessel  which  arrives  at 
if  New  York,  with  an  exception  of  paasengers  in  ves; 
lew  Jersey,  Connecticut,  and  Rhode  Island,  who  are  requi 
'  for  one  trip  in  each  month.  All  other  passengers  pay 
ery  trip. 
'  this  may  be  done  in  New  York,  every  other  state  may 
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the  Bamc,  on  &U  the  lines  of  our  internal  navigation.  FaE 
on  a  steamboat  whicb  pliee  on  the  Ohio,  the  MiasiMippi,  or 
of  our  other  rivers,  or  on  the  lakes,  may  be  required  t< 
tax,  imposed  at  the  discietion  of  each  state  vlthin  vhich  t 
shall  touch.  And  tfte  tame  prineipU  will  nutain  a  right  i 
slate  to  tax  all  persona  who  ahaU  pats  through  ita  terr. 
railroad  carl,  eanal-hoats,  atagea,  or  in  any  other  manner 
would  enable  a  itate  to  eetablish  and  enforce  a  non-inte 
with  every  other  state :"  Pauenger  Catea,  7  How.  407, 
of  Justice  McLbam.  See  also  Justice  Catron's  opini 
445,  446,  and  especially  the  opinion  of  Justice  Grikr, 
458-462. 

Judge  Gbibb,  in  his  opinion,  assumes  that  the  obliga 
the  master  or  owner  to  pay  a  certain  sum  upon  each  pa 
transported  in  his  vessel  amounted,  in  fact,  to  a  tax  ui 
passenger.  He  says,  on  pp.  460,  461,  "  It  must  be  admitt 
it  is  not  an  exercise  of  the  usual  power  to  tax  persons  i 
within  a  state,  and  their  property,  but  is  a  tax  on  pa.38 
qua  passengers.  Itiaa  condition  annexed  to  a  lieenae  to 
paaa  through  the  atate  on  their  journey  to  other  statet. 
founded  on  a  claim  by  a  atate  of  the  power  to  exclude  all 
from  entering  her  porta  or  paatmg  through  her  territory. 

"  It  is  true,  that  if  a  state  has  sucli  an  absolute  and 
trolled  right  to  exclude,  the  inference  that  she  may  presci 
conditions  of  entrance,  in  the  shape  of  a  license  or  a  ta; 
necessarily  follow.  The  conclusion  cannot  be  evaded  if  t 
mises  be  proved.  A  right  to  exclude  is  a  power  to  tax ;  i 
converse  of  the  proposition  is  also  true,  that  a  power  to  t 
power  to  exclude ;  and  it  follows,  as  a  necessary  result  fn 
doctrine,  that  those  states  in  which  are  situated  the  grea 
or  gates  of  commerce  have  a  right  to  exclude,  if  they  see 
emigrants  from  access  to  the  interior  states,  and  to  prescr 
conditions  on  which  they  shall  be  allowed  to  proceed  oi 
-  journey,  whether  it  be  the  payment  of  two  or  two  hundr 
lara." 

In  the  case  of  CrandaU  v.  StaU  of  Nevada,  6  Wall.  35, 
asserted  on  the  part  of  the  state  that  the  tax  imposed  was 
on  the  carrier,  or  person  engaged  in  the  business  of  tran: 
tion.  not  upon  the  passenger.  But  the  Supreme  Court  sait 
the  act  were  much  more  skilfully  drawn  to  sustain  this  hyp 
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;  a,  we  Bbould  be  very  reluctant  to  admit  that  any  form 
tehieh  had  the  effect  to  compel  every  perton  travelling  thro\ 
■ntry  by  the  common  and  ugual  moden  of  public  conveya 
a  tpedfc  turn  to  the  state,  was  not  a  tax  upon  the  n 
'.ercued." 

court  having  reached  the  conclueion  that  the  act  in  qi 
d  in  fact  impose  a  tax  on  the  passengers,  for  the  privil 
ring  the  state,  or  passing  through  it  by  the  ordinary  me 
senger  travel,  and  after  recognising  in  this  case,  as  in 
\ger  Catta,  that  the  tax  was  demanded  from  other  pers 
le  passengers  only  for  convenience  of  collection,  proceei 
uire  if  such  tax  was  in  conflict  with  the  Constitution 
lited  States.     •  *  •  «     It  said :   "  The  people  of  th 

States  constitute  one  nation.  They  have  a  governm 
ch  all  of  them  are  deeply  interested.  This  governm 
cessarily  a  capital  established  by  law,  where  its  princi 
ons  are  conducted.  Here  aits  its  legislature,  composed 
1^  and  representatives,  from  the  states  and  from  the  peo 

states.  Here  resides  the  President,  directing,  throi 
lids  of  agents,  the  execution  of  the  laws  over  all  this  v 
J.     Here  is  the  seat  of  the  supreme  judicial  power  of 

to  which  all  its  citizens  have  a  right  to  resort  to  ch 
I  at  its  hands.  Here  are  the  great  executive  departmei 
stering  the  offices  of  the  mails,  of  the  public  lands,  of 
ion  and  distribution  of  the  public  revenues,  and  of  < 
I  relations.  These  are  all  established  and  conducted  an 
nitted  powers  of  the  Federal  Government.  That  gove 
las  a  right  to  call  to  this  point  any  or  all  of  its  citizcnf 
its  service,  as  members  of  the  Congress,  of  the  courts, 
acutive  departments,  and  to  fill  all  its  other  offices ;  i 
;ht  cannot  be  made  to  depend  upon  the  pleasure  of  a  sta 
hose  territory  they  must  pass  to  reach  the  point  wh 
lervices  must  be  rendered.  The  government  also  has 
of  secondary  importance  in  all  other  parts  of  the  count 
I  seacoasts  and  on  the  rivers  it  has  its  ports  of  entry. 
erior  it  has  its  land  offices,  its  revenue  offices,  and  its  s 
ries.  In  all  these  it  demands  the  services  of  its  citize 
entitled  to  bring  them  to  those  points  from  all  quarters 
tion,  and  no  power  can  exist  in  a  state  to  obstruct  t 
hat  would  not  enable  it  to  defeat  the  purposes  for  wh 
rernmcnt  was  established." 
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1.  ^  Bait.  Railroad  Co.,  in  Circuit  Court  of  U.  S.,  DeUwwe 
ict,  1870.    Philadelphift  Legal  Intelligencer,  December  16th 

is  greatly  to  lie  r^retted  that  the  opinions  deliveired  by  the 
»1  jndgei  of  &e  SujH-eme  Court  in  the  cases  of  G^bons  v. 
B,  9  Wheat.  1 ;  CV^  of  ^ew  York  v.  Mibu,  11  Peters  102 ; 
lacente  Catet,  6  Hoir.  504 ;  The  Pataengtr  Ca»e»,  7  Id. ; 
'  V.  StaU  of  OaHfomia,  24  Id.  169 ;  Woodnif  v.  Parham, 
.11. 123 ;  jimMon  t.  Lett,  Id.  146,  do  not  afford  any  complete 
krmonious  ezpoBition  of  the  relative  power  of  the  United 
s,  and  of  the  several  states,  over  the  question  of  internal 
lerce.  But  without  noUcing  the  points  of  essential  differ- 
presented  by  certain  of  the  opinions  given  by  the  judges 
eae  eeveral  cases,  it  is  sufficient  to  say  that  the  Supreme 
t,  in  its  latest  adjudications  upon  the  questions  involved  in 
iiscussioD,  has  reaffirmed  the  case  of  Orandall  v.  iState  of 
da:  Woodruff  y.  Parham,  8  Wall.  138;  Simon  v.  Lott, 
52. 

id  since,  in  the  case  of  Orandall  r.  State  of  Nevada,  the 
nent  of  the  court  rested  in  great  part  upon  portions  of  the 
opinion  of  Chief  Justice^  Tahet  in  the  Pastenger  Caaet, 
^ve  to  that  opinion,  to  the  extent  of  the  principle  involved 
is  case,  the  force  of  authority,  we  may  safely  omit  all  exami- 
D  of  the  cases  involving  the  regulation  of  inter-state  com- 
e,  and,  while  we  assert  their  authority,  rest  mainly  upon  the 
le  and  conclusive  statement  with  which  the  late  Chief  Justice 
d  his  opinion  in  the  Panenger  Catea : — 
k  tax  imposed  by  a  state  for  entering  its  territories  or  bar- 
is  inconsistent  with  the  rights  which  belong  to  the  citizens 
her  states,  as  members  of  the  Union,  and  with  the  objects 
li  that  Union  was  intended  to  attain.  Bach  a  power  in  the 
s  could  produce  nothing  but  discord  and  mutual  irritation, 
ihey  very  dearly  do  notposaen  it:"  1  How.  492. 
le  Act  of  1852,  ch.  328,  did  not  in  anywise  obviate  tie  con- 
tional  objection  urged  to  the  validity  of  the  Act  of  18S2, 
175,  §  8.  This  later  act  did  not  change  the  substantial 
re  of  the  arrangement  made  between  the  state  and  the  Balti- 
I  and  Ohio  Railroad  Company,  except  by  substituting  an  ad 
•em  tax  for  a  ipecifie  duty.  The  effect  of  this  amendatory 
van  equally  to  "add  to  the  price  of  the  article;"  and  the 
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tax  thu3  levied  was,  in  fact,  paid  by  the  passenger  in  like 
as  a  direct  tax  levied  upon  himself  would  have  been  paid 
V.  iState  of  Maryland,  12  Wheat.  419. 

Nor  did  this  Act  so  operate  as  to  transfer  the  tax  im 
the  Act  of  1832,  ch.  175,  sect.  8,  from  the  passenger 
company  ;  for  this  act  also  added  the  tax  levied  under  th 
1832,  ch.  175,  sect.  8,  as  thus  modified,  to  the  price  of  t1 
portation,  and  this  tax  was  necessarily  paid  hy  the  pa 
Brottm  v.  State  of  Maryland,  12  Wheat.  419.  It  is  inde 
rent  from  the  structure  of  the  amendatory  act  that  it 
intended  to  impose  any  t&z  upon  the  company.  It  conl 
additional  means  of  obtaining  revenue  upon  the  compi 
therefore  there  was  no  apparent  reason  for  making  its  ei 
the  occasion  of  a  tax.  On  the  contrary,  it  only  permi 
company  to  charge  a  lower  rate  than  it  was  then  com] 
charge,  and  to  revise  its  rate  from  time  to  time,  as  occaai 
demand.  But  as  the  control  thus  given  to  the  company 
own  rates  did  not  permit  the  state  to  ascertain  by  speci 
latioD  the  precise  sum  which  it  would  receive  from  each  pi 
an  ad  valorem  rate  of  20  per  cent,  was  of  necessity  su 
in  the  place  of  the  specific  tax  of  20  per  cent,  formerly 
upon  the  specific  fare  of  two  dollars  and  fifty  cents,  wl 
passenger  had  been  previously  obliged  to  pay. 

The  state,  in  making  this  change  in  the  system  of  its  i 
was  governed  manifestly  by  the  same  reasons  which  hi 
time  to  time  induced  Congress  to  substitute  ad  valorem  d 
specific  duties.  Such  imposts  adjust  themselves  more  r' 
the  fluctuating  wants  of  commercial  intercourse ;  but  t 
equally  with  specific  duties,  imposts  levied  for  the  euppoi 
government  which  imposes  them. 

There  can  be  little  doubt  that  the  Supreme  Court  of  th 
States  will  pronounce  the  legislation  of  Maryland,  to  v 
have  called  attention  in  this  paper,  to  be  as  objectic 
principle  as  was  the  statute  of  Xevada ;  and  that  it  will  p 
in  unmistakable  language,  the  rule  that  no  state  has  a 
levy  taxes  in  any  form  upon  those  who,  residing  in  anoth 
are  exercising  their  constitutional  right  of  travel  from 
in  which  they  reside  to  the  seat  of  the  National  Govern 
to  vay  part  of  any  of  the  other  states  or  territories  of  th 
C.  J.  M.  G 
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RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  Indiana. 

McMillan  it  al.  v.  the  bull's  head  bank. 

Mj  ij  bonnd  wiiti  hia  principil  u  an  ori|[iQ«l  promliior,  and  hl(  obliEitioo 
s  eqaallf  abaolale  ;  he  ji  lield  ordinirilj'  lo  know  tttrj  derault  of  bit 
[,  Hud  CBDDol  protect  li'mself  ^iy  the  iDcre  indnlgeDce  of  the  creditor  or 
>in[  of  Doiice  of  ibe  defanli  of  the  pHnctp&l,  however  macb  inch  indnt- 
'  want  of  notice  Diay,  in  fact,  injure  him. 
ontracc  or  ■  gairnntor  i>  fail  own  lepBTMe  coDtTSCI.     He  i«  not  boand  lo 

the  principal  hai  contracted  to  do,  like  a  inrety,  bat  onl;  (o  aniwer  for 
eqaencesof  the  dcrnoll  of  the  principal.  Be  i«  not  bound  to  lake  notice 
on -perform!  nee  Of  the  Original  conlraci  of  the  principal,  and  the  creditor 
;ive  him   notice  ;  and  if  the  gnaranior  can  prove  that  he  hu  anffered 

bv  the  failure  to  give  inchnolice,  he  will  bediicharged  to  the  extent  of 
age  thus  atulainad.  He  cannot  be  aaed  with  his  principal.  One  con- 
jointl;  with  the  principal  debtor  is,  il  eeemi,  never  deemed  a  guarantor. 

aa  lo  the  doctrine  of  notice  in  caiea  of  gnarantj. 

.,  and  C.  executed  to  a  certain  bank  a  joint  and  lereral  bond  in  a  penally 
100,  with  a  condition  reciting  thai  A.  had  iMicoaie  a  member  of  a  certain 
ideriog  it  probabtj  neceuarj  for  him  to  uie  more  fundi  in  the  bnaincis  of 

than  he  would  have  al  cummand,  which  he  proposed  to  borrow ;  and  then 
ng  thus  :  "  Now  the  foregoing  bond  ia  10  b*  in  force  and  binding  upon  us, 
g  to  its  terms,  Tot  the  full  amonnt  of  anj  loam  and  adrancea  the  said 
ly  make  to  said  A.  in  connection  with  hia  said  busineis,  not  to  exceed  in 
$]S,000,  for  which  snmi  bj  the  foregoing  bond  we  acknowledge  onrselres 
lies  ;  and  in  ease  of  hia  failure  to  pay  any  such  loaoa  and  adrancea  as 
],  that  the  aime  shall  and  may  be  collected  oW  of  at.  Unleas  luch  loans 
■nees  are  made  to  tnid  A.  in  hia  business  aforesaid,  upon  the  faith  of  this 
le  same  ia  null  and  void,"  &c 

that  (his  was  not  a  mere  orerture,  or  proposition,  by  B.  and  C.  to  guar- 
t  was  an  actual  nndertaking. 

also,  that  the  instrument  was  not  a  guaranty,  in  any  strictly  legal  sense, 

B.  and  C.  were  sureties. 

also,  that  notice  to  the  snreiies  of  Inans  made  on  the  credit  of  the  bond 
[he  default  of  the  principal  debtor,  vras  not  ncccssar;,  in  order  lo  fix  the 

of  the  sureties. 

also,  that  the  fact  tbat  the  loana  made  were  not  gifen  teldy  on  the  credit 
ond,  did  not  affect  the  question  of  liability. 

also,  that  all  the  obligors  might  be  sued  on  the  bond  together. 

■UL  from  the  Rush  Circuk  Court. 

I  was  a  suit  by  the  Bull's  Head  Bank  against  James  T.  and 
il  E.  McMillan  and  James  Goddard,  upon  a  joint  and  seve- 
nd  executed  by  them  in  a  penalty  of  fifteen  thousand  dollars, 
k  condition  reciting  that  James  T.  McMillan  bad  become  a 
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imber  of  &  certain  firm  in  New  York,  rendering  it 
cessary  for  him  to  use  more  funds  in  the  businese  of 
in  he  would  have  at  command,  and  which  be  propose 
N ;  and  then  proceeding  thus :  "  Now  the  foregoing  b 

ill  force  and  binding  upon  ns,  according  to  ita  term 
1  amount  of  any  loans  and  advances  the  said  bank  n 
said  James  T.  McMillan  in  connection  with  his  said 
t  to  exceed  in  amount  fifteen  thousand  dollars,  t 
ns  by  the  foregoing  bond  we  acknowledge  ourselves 
B,  and  in  case  of  his  failure  to  pay  any  such  loans  or 
aforesaid,  that  the  same  shall  and  may  be  collected  < 
*  Unless  such  loans  and  advances  are  made  to  said  ] 
his  business  aforesaid,  upon  the  faith  of  this  bond, 
Dull  and  void.  In  witness,"  &c.  It  was  averred  by 
Lint  that  the  plaintiff,  on  the  faith  of  the  bond,  for  tl 
>dation  of  James  T.  McMillan  in  the  business  aforesai 
him  certain  sums,  viz.,  eight  hundred  and  forty  dolls 
Bck  of  one  Miller  on  another  bank,  endorsed  by  McM 
'en  hundred  and  seventy-five  dollars  on  a  similar 
e  Meyer,  endorsed,  &c. ;  that  said  checks  were  duly  ] 

payment,  which  was  refiified,  and  thereupon  protef 
i  that  both  checks  remain  unpaid,  ke.  Copies  of 
d  checks  were  made  exhibits.  There  was  also  a  pars] 
ney  loaned  and  money  paid. 

It  was  assigned  for  error  that  the  court  below  erred 
ling  a  demurrer  by  the  sureties  to  the  first  paragra] 
n  plaint. 

Sf.  M.  Ray,  B.  F.  Claypoole,  and  B.  L.  Smith,  for  a] 
L,  ^  W.  Sexton,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 
Frazer,  C.  J. — The  argument  is,  that  the  bond  shov 
jrture  to  guaranty  by  the  sureties,  which  at  most  wo 
late  a  secondary  and  collateral  liability ;  and  that  the 
^e  been  an  averment  of  notice  of  the  loans  made  on  t 
the  bond,  and  of  the  default  of  the  principal  debtor. 
It  was  not  an  overture,  or  proposition,  to  goaranty 
ual  undertaking.  The  distinction  will  be  readily  sei 
imination  of  the  cases  of  Stafford  y.  Loui,  16  Johns 
ekman  v.  Sale,  17  Id.  384. 
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lere  is  considerable  loose  writing  in  the  text-books  opon  tbe 
\eU  of  giurantj  and  suretyehip.  Sometimes  tbe  two  things 
Mufoanded  throughout,  and  the  tenns  used  interchangeably, 
gnifying  the  same  thing.  This  has  introduced  some  confu- 
in  the  cases,  so  that  there  are  dicta,  and  even  decisiona,  to 
fleet  that  to  fix  the  liability  of  a  guarantor,  notice  of  default 
«  principal  debtor  is  required,  much  aa  in  tbe  case  of  an 
rser  of  strictly  commercial  paper.  Smith  r.  Bainbridge,  6 
tf.  12,  is  a  case  of  thia  character.  It  was  decided  on  the 
)rity  of  Bouglaga  v.  Reynolds,  1  Pet.  113,  and  was  followed 
irdtn  V.  Ellaworik,  15  Ind.  144.  HarrU  v.  Pierce,  6  Id. 
is  not  quite  in  harmony  with  those  rulings,  however.  This 
ine  bas  never  been  applied,  that  we  are  aware  of,  only  in 

of  letters  of  credit  and  tbe  guaranty  of  commercial  paper, 
It  in  Virden  v.  ElUworth  ;  and  its  eonndness  has  been  utterly 
d  even  in  that  class  of  cases,  in  New  York  and  Massachu- 
;  (h^tyrd  Bank  v.  SayneB,  8  Pick.  423 ;  Douglaia  v.  Hote- 

24  Wend.  35  ;  Smith  t.  Dann,  6  Hill  543.  It  is  certain 
Ike  Supreme  Court  of  the  United  States  found  it  impossible 
ind  upon  the  broad  principle  which  they  had  laid  down  in 
lat»  V.  Reynold»,iupra;  for  when  the  same  case  came  before 
court  again,  a  very  important  modification  of  the  former 
T  as  to  notice  of  default  was  made :  Reynold*  v.  Douglmt, 
ii.  497.  See  also  2  Am.  L.  Cas.  124.  It  is  possible  that 
ibject  should  receive  a  more  thorough  consideration  than  it 
eretofore  received  in  thia  court,  before  the  questions  alluded 
a  be  deemed  closed  against  further  discussion  in  this  state. 
riew  which  we  take  of  tbe  bond  sued  on  in  the  case  before 
aders  it  unnecessary  to  enter  upon  that  investigation  at  pre- 
and  what  has  been  said  concerning  the  matter  is  not 
led  to  commit  the  court  upon  it. 

I  are  not  of  the  opinion  that  the  instrument  sued  on  is  a 
inty  in  any  strictly  legal  sense.  A  guaranty  differs  in 
important  respects  from  suretyship,  and  it  is  not  easy  to 
>  it  by  any  brief  and  comprehensive  formula.     Mr.  Parsons 

"  We  cannot,  therefore,  define  a  guarantor  of  a  bill  or 
uiy  better  than  by  saying  that  he  is  one  who  engages  that 
ate  shall  be  paid,  but  is  not  an  endorser  nor  a  surety:"  2 

on  Notes  and  Bills  117.  And  yet  the  same  author,  in  his 
lent  work  on  Contracts,  ch.  7,  uses  tbe  terms  guaranty 
,  XIX.— as 
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and  suretyship  as  being  of  the  .same  import.  So  also 
Chitty  in  his  work  on  Contracts :  Chit,  on  Cont.  546. 
tract  of  a  surety  corresponds  with  that  of  a  guarantor 
respects,  but  important  differences  exist.  The  surety 
with  his  principal  as  an  original  promissor — be  is  a  del 
the  beginning,  and  must  see  that  the  debt  is  paid,  anc 
ordinarily  to  know  every  default  of  bis  principal,  ant 
protect  himself  by  the  mere  indulgence  of  the  creditor 
want  of  notice  of  the  default  of  the  principal,  howe 
indulgence  or  want  of  notice  may  in  fact  injure  him. 
bound  with  the  principal,  his  obligation  to  pay  is  equa 
lute.  On  the  other  hand,  the  contract  of  a  guarantor  is 
separate  contract ;  it  is  in  the  nature  of  a  warranty  by 

-  the  thing  guaranteed,  to  be  done  by  the  principal,  shall 
— not  merely  an  engagement  jointly  with  the  principal  i 
thing.  A  guarantor,  not  being  a  joint  contractor  with 
cipal,  is  not  bound  to  do  what  the  principal  has  contract 
like  a  surety,  but  only  to  answer  for  the  consequence 
default  of  the  principal.  The  original  contract  of  the 
I'e  not  his  contract,  and  he  is  not  bound  to  take  notice  of 
performance — and  therefore  the  creditor  should  give  bin 
and  it  is  universally  held  that  if  the  guarantor  can  provi 
has  suffered  damage  by  the  failure  to  give  such  notice,  b 
discharged  to  the  extent  of  the  damage  thus  auatainef 
jiot  so  with  a  surety. 

In  the  present  case,  the  contract  is  joint  and  several, 
principal  debtor  is  a  party  to  it.  The  others  are  descril 
as  sureties  and  expressly  contract  to  answer  as  sureti 
may,  of  course,  be  sued  together.  But  a  guarantor  ce 
sued  with  his  principal ;  for  his  engagement  is  not  jointly 
latt«r,  but  is  strictly  an  individual  contract.  There  is  nc 
the  books,  to  our  knowledge,  and  some  pains  have  been  b 
in  their  examination,  in  which  one  contracting  jointly  ^ 
principal  debtor  has  been  deemed  a  guarantor  and  all 
avail  himself  of  such  defences  as  are  peculiar  to  that  cb 
The  bond  does  not  purport  to  be  a  contract  collateral 
other  engagement  of  the  principal  debtor.  Its  terms  did 
quire  that  the  contemplated  loans  should  be  made  upon  ai 

or  additional  security.     It  authorized  loans  to  be  made  u 
terms  that  might  be  agreed  to  by  the  principal  and  the  ba 
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bligation  of  the  sureties  was  to  pay  them  &t  maturity,  if  the 
ipal  did  not.  It  differed  in  no  essential  respect  from  any 
ary  bond  of  a  principal  and  sureties,  conditioned  to  answer 
default  of  the  principal.  In  such  cases,  surely  neither 
!  of  acceptance  nor  notice  of  default  is  necessary  to  fix  the 
ty  of  the  sureties.  We  are  of  opinion  that  the  complaint 
ood,  and  the  demurrer  to  it  properly  overruled, 
on  trial  of  the  issue  made  by  an  answer  of  general  denial, 
idence  showed  that  the  loans  were  not  made  solely  upon 
edit  of  the  hond.  We  do  not  think  that  this  affected  the 
on  of  liability. 
tgment  affirmed,  with  four  per  cent,  damages  and  costs. 


probable  Ihal  no  principle!  of 
'cial  la*  httra  btcn  more  ex- 
slj  difctuied,  and  cerMinlj'  none 
«n  llie  reiall  of  a  wider  divci- 
r  opiaion  and  proce»,  than  thote 
xd  Id  the  fbregoiag  caie :  aod 
:h  a«  tbe  jodgment  of  the  court 
ched  throagh  conaiderable  di£- 
brief  eximiaaiion  of  tha  quei- 
rolred  may  bs  of  «ome  lervlce. 
the  iDstrameni  (o  be  considered 
■and,  did  not  affect,  although  it 
'e  limplified,  the  application  of 
I  be  here  loncheil  upon ;  and 
e  fact  that  no  aid  from  extrinsic 
lance  was  reqnired,  to  ascertain 
«  of  tha  engageTDcnt,  maj  t>e 
fortanale,  aa  iniaring  sn  addi- 
:gneofeaae  in  that  application, 
rtain  that,  bad  the  caie  been 
e,  inch  aid  could  have  been 
telj  invoked.  If  in  the«e  two 
.  therefore,  the  sobject  had  been 
1 7  presented,  the  same  principles 
■w  of  snretj  would  have  ope- 
olwithitanding  that  certainly 
lor,  and  poBBiblj  another  resnit, 
lave  been  necessarj.  As  the 
ummI  there  was  leas  to  be  orer- 
m  in  an  ordinary  conteat  grow- 
if  a  parol  contract,  whereof  the 
intention  must  be  gathered  from 
imitances  of  the  parlies;  and, 
ng  hat  the  bond  and  the  words 


in   their  ordinary   signification  to  ex- 
amine, a  fair  opportunity  was  presented 

for  the  eitablishmeni  of  a  leading  stale 
precedent. 

The  confusion  produced  by  text 
writer!  in  the  mind  eTen  of  a  cirefnl 
reader  npon  the  subject  of  the  two  de- 
grees of  suretyship,  one  of  which  ther 
generally  call  by  the  term  which  may 
signify  both,  and  the  other  by  the  un- 
satisfactory, and  possibly  indefensible, 
name  of  guaranty,  la  the  result  of  a 
want  of  care,  in  apprehending  a  dia- 
linctton  which  itself  is  clearly  drawn, 
and  in  the  use  of  words  indifferently 
even  after  their  independent  significance 
nld  be  far  better  if  the 
iTe  contract  was  called 
that  of  the  secondary 
;"  for  the  denomina- 
e,  between  lhemselre«. 


is  settled.  It  i 
more  comprefaei 
"  original,"  an 
class  "collater 
tiona  in  Togue  h 
no  absolutely  di 
constantly  osed 
gnaranly  is  a 
simply  because 


Tchangeab 


Every 


I  19  an  engaprment  to 
way  for  another  ;  but 
f  snrelvthip  of  n  peco- 


:idenla 


differ  ir 


esultoftb 


make. 


effect  from  engagements  of  the 
same  class  having  no  qualiflcalion  at- 
tending them.  These  last  are,  techni- 
cally, the  only  contracts  of  surctyihip. 
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And  if  the  names  are  lued  lechnicsll;, 
Iheir  indtTidaal  force  shonid  be  ucer- 
lained,  and  the  difference  in  degree 
sboald  be  carefatly  borne  in  mind. 
And  [lie  facts,  tbal  man^  writer*  do  not 
use  ibent  dislincliTel^,  and  that  ihe 
mnjorily  at  limes  avail  themielvei  of  an 
alleged  difference,  and  at  olbers  disre- 
gard ii,  have  ceruinlj  prodaced  com- 
plicalioni  which  ate  aliDOit  irreconcil- 
able. 

To  Iheie  avoidable  diOlcultiea  are 
added  the  anre  and  very  ieriona  labon 
of  a  just  constrnction  of  language  used 
cBrelessly  bj  Ibe  contracting  parties 
themselves,  and  nhich  must  be  inter- 
preted often  by  the  light  of  the  circum- 
stances of  Ibe  arrangement,  as  to  which 
the  testimony  ia  generally  conflicting, 
to  that  issues  of  fact  are  not  rarely  a 
prerequisite  to  iha  constmction  of  words 
which  standing  alone  are  ambignona. 
The  intention  of  the  parties  mnst  govern 
absolutely,  as  far  as  their  design  is  not 
against  law ;  and  if  it  is  Mcertaioed 
that,  in  becoming  surety  for  another,  A. 
bound  himseir  primarily  to  B.,  or  that, 
on  Ihe  contrary,  bs  merely  engaged  to 
be  secondarily  liable,  his  must  be  called 
an  original,  or  collateral,  undertaking 
irrespeclive  of  any  name  be  may  him- 
self give  it.  Thus  in  the  principal  case 
the  result,  independently  of  what  it 
actually  was,  must  necessarily  have 
been  the  same  had  the  bondsmen  written 
in  the  clanse  of  condition,  "we  ac- 
knowledge onrselvea  his  guaraniora," 
insteud  of,  "we  acknowledge  ourselves 
his  sureties ;"  ai  It  did  not  depend  upon 
the  language  employed,  but  upon  the 
animus  which  inspired  Ibat  language. 
When,  by  the  latter  guide,  the  former 
is  apt,  we  have  an  instance  of  accuracy 
which  excludes  difficulty.  Thus,  apart 
from  the  other  aspect  of  a  cue  which 
is  not  here  referred  to  as  an  authority, 
we  can  well  undersUnd  how  in  OlMam 
V.  Alltn  (cited  9  Cr-  &  M.  433),  referred 
to  by  BiTLBr,  J,,  ibi 


will  see  you  paid,"  was  held  t 

original  indebtedness  in  th 
relatively  to  a  credit  sought 
of  A.  and  B.,  and  a  merely 
or  coQiiDgent,  liability  rclal 
credit  given  C.  and  D.,  just  a 
T.  Ttmplt,  1  Bos.  &  Pull.  15: 
V.  Wharam,  !  T.  R.  80,  ai 
tiephtiu  V.  Lakanan,  L.  R-  5 1 
(he  identical  words  expressed 
of  secondary — whilst  in  Birha 
lull,  Salk.  S7  a,  tbey  were  <l 
import  one  of  a  primary — lial 
It  ii  true  that  frequently 
employed  are  an  index  to  l 
and  it  aomelimes  happens  Ihi 
guide  whatever  can  be  had, 
event  the  ordinary  force  and  n 
the  langnage,  as  usually  ta 
mle  the  decision.  But  ooe  « 
errors  already  hinted  at  as 
of  the  confusion  complained 
court  in  the  principal  case,  Ii 
that  in  some  instances  too  mm 
has  been  placed  upon  a  gni 
ways  sufficient.  An  undue 
been  laid  apon  the  name,  an 
drawn  a  degree  of  credit  d 
spirit,  of  the  contract;  and 
has  been  called  collateral  or  f 
because  it  was  intended  as  a 
rather  than  a  gnaranlj  becai 
meant  that  the  obligation  sho 
direct  and  absolute ;  and  alll 
may  appear  bnt  •  fsnlt  in  wot 

ters,  not  the  less  conferred 
signiflcance  upon  a  name,  whi 
to  be  sought  in  the  minds  oft 
To  repeat — if  by  the  agreemen 
is  shown  to  be  dirtKitty  liable  I 
the  liability  cannot  be  limitc 
he  is  described  as  •  gnaranioj 
reason  thai,  no  matter  what 
employed,  the  responsibility, 
noted,  is  fixed  by  somethinf 
independent  thereof. 
Ii  is  of  importance,  ihereCoi 
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utiij  coinprBheDtiTe  rule  ahonld  the  debtor  ind  the  man  who,  tn  oHer 

tblUbad  in  Ihe  pramiiei ;  whillt,  perbap*  to  gala,  Bud  certainly  to  more 

M,  it  ii  aqiully  obriou  that  an  fnllftecnre  tbe  repB;meiitof,  a  Tilgable 

It  to  rapplj  >D7  anch  need  coald  obligation,  hai  aiiDined  Ihe  debt  with 

s  Bad*  in  this  note.    The  diffl-  him  ;  and  ha  therefore  i>  at  once,  nn<1 

:,  ai  well  aa  aariona  daDgen,  of  a  ai  (al\j,  liable  a*  if  he  alone  wa<  the 

:  of  critKiim  which,  to  lead  to  *  obligor.      Thnt  in   the  CMe   diiic<ii'*e(l 

e  readt,  moit  oppoae  and  diire~  the  conrt  held  the  contract  to  be  one  of 

moch  that  cTen   learned  jnriiia,  a  direct  liabilit;   on  a  eerUin  conlin- 

hinting    cmpfaatio    diiapproval,  gency,  and  therefore  reiolTing  u  they 

Dot    yet    officially    pronounced  did,  their  theory  mnit  hate  been  that 

n,  an  to  be  readily  nndertiood.  the  ttipnlalion  becatoe  abeolnlely  bind- 

may  b«  *aft  to  obaarre  &M  con-  tng  upon  the  inretiei  aa  principal*  of 

of  the  claea  disciuaed  might  be  Uu  txeeutim  ef  Vu  bond,  aod  npon  Ihe 

conlTBCti  of  luelyihip  iodiffer-  happeniDgof  theeTcat  I'liiniK'iaffl'f  opera- 

and  that  ihe  main  object  ahonld  iid<  againat  all  three  aa  direct  promiaaors 

aaecrtain  whether,  no  natter  how  for  a  Talnable  conaideration ;  that  until 

led,  the  engagementa  are  iecondary  ■  breach  it  waa  no  more  binding  npon 

maiy  ;  whether,  hy  vhtne  of  the  Junea    T.   McMillan    than    npon    hia 

lea  0DDaider«d,  the  bnrden  of  the  aponaon,  and  after  ■  breach  It  was  no 

[nance  fall!  upon  the  promiasor,  or  leia  binding  npon  (hem  than  upon  him. 

-elj  Btipnlatea  that,  aa  it  falls  npon  But  this  cannot  be  the  concluiion  when 

,  the  promiasee  shall  be  protected  the  anrety  baa  coDlracled  to  be  lecond- 

a  in   the  erent  of  their  defanll.  u-ily   liable,   or   liable  over  after   hia 

'tber«  eziala  the,  not  only  logical,  principal'*  default.     Whereaa,  in  equity 

ao  Tery  Just,  distinctioD  between  euh  degree  of  liability,  the  primary  or 

compacu,  whidi  the  plaintifi  in  the  ttcondary,  ia  held  to  be  aub>idiary 

n  Ibe  principal  caae  urged  in  their  to  >lutt  of  the  party  who  deriTes  mate- 

lebalf;    the  former  operating  to  rial  benefit  from  the  bargain.    And  it 

the  snretiea  on  the  footing  of  prin  ■  may  be  worth  while  to  note  the  further 

,  cat  aloof  from,  or  at  all  eventa  distinction  produced  by  tbe  Statute  of 

It,  aa  againat  a  creditor,  privilege  f  rand*,  to  meet  the   reqnirementa   of 

ence  independently  of,  that  other  which  the  contract  of  a  surety  ia  so  far 

liability  they  have  made  their  collateral  at  to  he  incapable  of  proof 
and  the  latter  aecuring  them  pro-  gaTO  by  a  minute  in  writing;  unlesa  it 
1  front  any  conseqnencea  of  their  ig  demonstrated  that  he  was  so  abiio- 
itil  a  defanlt,  to  which  the  pro-  lately  and  unqualifiedly  a  principal,  that 
I  has  in  no  way  contributed,  ia  tbe  credit  which  waa  giren  him  wa» 
ished.  Out  of  Ibis  natural  differ-  extended  to  no  one  else.  Thus,  practi- 
lare  grown  the  doctrine*  of  notice,  cally,  the  principle  of  clasaification, 
d  of  which,  in  view  of  their  liue  above  noted,  is  not  alone  inartificial, 
ence,  the  plaintiBTa  in  error  were  but  it  ia  neither  harsh  nor  inconvenient. 
d  to  invoke ;  but  which  do  not,  The  objecliou,  that  ■  Buret;  ia  held  in- 
lering  the  actual  decision  of  the  dependently  of  any  queetion  of  con- 
appear  to  have  been  neceaaary  to  sideration,  falla  without  discussion. 
IJDdication.  In  law  also,  Ihe  very  It  is  pUin  that  if  a  conlract  is  londe, 
ction  thns  noted  (iudependenlly  and  is  aimply  directly  binding  between 
^  Statute  of  Frands)  precludes  the  the  parties,  there  is  Hltle  danger  of 
nilion  of  any  distinction  between  serious  difficulties  in  the  way  of  an  nd- 
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JDSlmenI  at  law  of  the  riglita  of  all : 
whilst  it  miut  follow  that  the  complica- 
lions  which  da  arise  are  mainly  the  off- 
Ipring  or  collateral  engagemtnti.  Ai 
these  are  niually  called  guarantjea,  the 
law  of  guarantj  is  not  free  from  difB- 
cult;r  even  after  the  probable  looaerieai 
of  writers,  and  the  certain  labors  of 
Consiruetion,  to  which  we  have  already 
adverteil,  are  OTercome )  and  if  it  hM 
been  deiormioed  that  a  promise  I'l  in  the 
nature  of  a  wairaotr,  much  neTeriheleu 
rcmaiaB  still  to  be  aetlled  before  CTen  aa 
action  against  the  warrantor  can  be  sag- 

No  limit,  of  course,  can  be  pot  to  hii 
right  to  contract  upon  whatever  legal 
lerma  he  chooses,  and  he  cannot  be 
bcliJ  answerable  upon  any  other  than 
those  to  which  he  has  agreed.  Generally 
if  he  has  guarantied  the  goodness  of  t 
debt,  or  its  snaceptibility  of  collection, 
it  most  be  proved  that  the  debt  was  not 
good,  or  that  the  collection,  after  reason- 
able diligence,  was  impossible,  befors 
he  himself  may  be  snccessrally  attacked. 
Insolvency  of  the  debtor  at  the  maturity 
of  the  obligation  is  enough  to  ausiaiu 
an  averment  that  the  latter  is  bad  ;  as 
insolvency  resulting  from  or  developed 
by  legal  proceedings  to  recover,  which 
produce  nothing  else,  sofGciently  demon- 
Birates  that  what  was  sought  wa*  not 
collectable.  In  a  word,  as  tonnihiHg 
precedent  is  absolutely  essential  to  the 
availability  of  the  anbsidisry  security, 
in  an  effort  to  profit  by  the  latter  it 
must  be  clearly  ehown  that  the  prescribed 
lomtlhing,  whether  in  the  nature  of  an 
act,  or  of  a  condition  of  things,  has 
liecn  fully  pre-acconiplMhed  ;  and  (he 
Inw  has  sustained  (he  principle,  whilst 
avoiding  some  of  the  difficulties,  of  (he 
doctrine,  by  pronouncing  certain  facts 
suOicient  as  proofs  for  (his  purpose. 

In  the  principal  case,  (hen,  as  the 
obligors  were  held  to  he  directly  con- 
tracting parlies,  the  juilcmciitncT-isari- 
ly   followed ;    whercn",  hml    they    l*en 


found  to  be  only  secondarily 
judgment  might  still  have  be 
them,  and  woold  have  depei 
the  aedlement  of  other  iaane 
awaiting  the  fate  of  the  demn 
plying  the  test  which  aeema  ( 
ask,  did  Samuel  McMillan  i 
Goddard  promise  that,  in  ixii 
of  the  advancea  to  be  made 
McMillan,  thoy  aeauned  the 
hia  obligation  1  Or  did  th< 
warrant  that  McMillan  was  a< 
that,  by  himself,  his  loans 
returned  t  Did  they  stipulate 
personally,  or  only  that  he  i 

Certainly  the  difference  I 
promise  to  do  an  act,  and  an 
that  another  will  do  it,  see 
enongh,  even  although  it  ia  ■ 
of  the  latter  promise  that  he  i 
it  will  answer  if  his  warn 
But  what  may  be  clearly  seen 
not  BO  readily  deducible  from 
principal  case  presents  difficnl 
parties  "  acknowledged"  thei 
be  "sureties,"  whilst,  hoi 
loans  to  their  principal  wei 
collected  off  of"  (hem — "  la 
failure  10  pag." 

In  Lapnondy.  Gtnl,  I  Itolle 
pi.  2,  and  TamtT  v.  Phiiipi, 
11,  el  vide  1  Ventr.  393,  t 
"  If  another  does  not  pay,  I 
denced  a  collateral  undcrta 
assuming  it  proper  to  rely 
words  aa  filled  to  the  inlenl 
be  urged  with  some  plausibil 
responsibility  (o  pay  if  ani 
not,  scarcely  differs  from  a  rC! 
as  sureties  to  pay  npon  a  failn 
of  (he  word  "  sureties,"  as 
seen,  not  of  itself  deciding  Ihi 
of  ihe  contract,  no  matter  w1 
it  may  have  npon  it.  More 
an  action  of  aaiampiit  is 
remedy  upon  a  breach  of  th 
Marranly,  there  is  no  guide  ( 
(he  process  (o  which  Ihc  crt 
retort ;    inasmuch  aa  that  ai 
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hit  meini  of  recovery  upon  ■  could  have  bad  bul  one  coaitr 
'I  undertakmg;  and  he  accordingly  may  hava  been  indicated  to  aiga 
SBC  in  one  way  upon  either  engage-  time  when  a  liability,  already  aaj 
The  damagea  recorered,  too,  could  be  proceeded  opon  by  ihe  cri 
ever  the  form  of  demand,  ahoald  and  not  ai  fixing  a  dale  antci 
I  eTcnt  be  more   or  Usa  ifaan  Ihe    vhich  they  were  lo  be  held  ea  • 

of  Ihe  credit  legally  given  ;  and  of  Ihe  arrangement,  and   aubacq 

old  Iherefore  aeem  to  follow  thai,  to  which  Ihey  were  to  anawcr  ove 

ery  partictlar,  Ihe  conaeqaencea  of  after  the  loans  were  proved   to 

mise  "  I  warrant  you  he  will  pay,"  collectable  from  him  whohaduvcd 

I  be  the  aame  as  of  another,  "  If  And  as  far  aa  the  hank  was  cone 

cs  not  pay  yon,  I  will ;"  and,  "  If  it  can  reasonably  he  conaidered  < 

«a  not  pay  you,  I  will,"   would  that  such,  and  auch  only,  waa  thi 

r  lo  be,  "  I  will  pay  you  in  case  of  il»  officers,  whose  chuacter  ni 

failure."  So  that  by  thia  view  the  "e"   men,   and    poaition    as    In 

iffi  in  error  simply  warranted  tbeir  would  ezclade  any  presumption 

pnl's  perforiDHnre.  contract  leas  safe  and  convenien 

it   may  be  questioned   whether,  it  might  have  been.     In  fine,  Ihe 

nil,  such   a  conclusion  woQld   be  relalirely  to   Ihe   demnrranta,  pi 

:d   upon   an   examination   of   the  bat  an  ambiguity,  whichonly  by  ai 

Qgs,  aince  ihe  averments  admitted  cd   inlerpretaiion,   sure   lo  oppoi 

;  demurrer  might    have  the  effect  practical    Convictions    of    those 

iipating  the  Bsiamed  force  of  the  Custom  it  is  to  use  such    papers, 

ion  for  a  "failure"  to  pay,  and  have  been  resolved  in  their  favor 

jwing  the  word  "  auretica"  in  the  'lio  plaintiffs  merited  a  recovery. 
cbI  light  of   the   opinion   of  the        Notice  to  one  that  hia  oJfeT  is  ac 

Of  course  the  fact  that  the  agree-  is  of  course  necessary  lo  Ihe  coroj 

was  in  writing  did  nol  prove  it  °f  a  contract,  simply  because  othi 

'ral  in  the  sense  now  pertinent,  as  Ihcre  is  no  meeting  of  minds,  w 

le  inferred  from  the  observations  iho  aasuroplion  of  which  Iha  ver 

y  made  ;  and  the  parlies,  doubtless,  of  a  compact  is   incomplete.     Tl 

once  thought  of  the  Statute  of  cepiance  operales  lo  fix  a  respans 

!■     But  the  existence  of  a  joint  which  that  one  has  previously  sugg 

eieral   bond,   upon   Ihe   faith  of  but,  by  the  very  nature  of  the  thin, 

,  by  the  sureties'  own  declarnlion,  assumed.     So,  also,  pending  the 

of  a  credit  at  once  given  to,  and  hy  offer  and  acceptance,  if  it  be 

csponaibilily  accepted  by,  all  the  linuoua  in  its  nature,  and  center 

I ;  and  it  would  seem  to  have  invol-  independent  acts  at  future  times,  i 


me  ill  motive  in  the  demurrants 

of  an   acceptance   may  be  eesent: 

their  objections,  Ihey  souglil  judg- 

any  instance  when  a  liability  for 

upon  the  ground,    that   although 

acta,    though    already    possibly    I 

onlracled  for  accommodations  lo 

countenanced,  hss   certainly   nol 

friend    in    consideration    of    their 

provided  for  on  bolh  sirfej,  by  Ihe  ti 

bound  by  deed  for  his  perform. 

standing  that  a  renewal  of  the  o 

Ihey  did  not  mean  to  assume  the 

tion  is  tendered  ami  taken.    And  fii 

1  of  his  oblij;aiion.      And  mora- 

notice of  a  breach  is  necessary  li 

le  coniinccncy  of  a  failure  to  pny, 

who  has  pledged  himself  to  ansv 

It   mcnlion   of   which   the    bond 

Ihe  event  of  a  breach.     Thus,  in 
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f  the  cam  >  gnsrantor  bas  been  held  due,  accordiBg  to  tbe  cirenn 

nutl«d  to  thne  kind*  or  notice : — that  the  partiei.     And  when  a  p 

ia   proposal    to   endomi   is   accepted  ;  tuUialing  liabilitj  ii  direct] 

lat  at  inlervalB  new  loans  hare  beeti  between  the   principal*   in 

egotiaied  nith   the  principal,  on  the  there  it  obTionaly  no  room  i 

lilh  of  big  original  endoraement ;  and  fence  baaed  npon  a  want  of 

lai  B  demand  has  been  made  npon  the  the  itaraediale  or  conieqnent 

rincipal,  and  he  ha»  failed  to  paj.    But  are  accepted.    So  that,  it  beil 

le  doclriDG  Ihas  concise!;  rererred  to  that  Iha  minds  haTe  met,  a  i 

I  pasting,  is  snbject  to  limitation  ;  and  good   deal  of   intricacj,   an 

ere,  as  elsewhere,  notice  i*  found  to  epeeial  interest,  is  araided. 
e  ecloal  or  coniinictiTe,  dna  or  not  W.  W.  Wi 
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The  judgment  on  a  7110  tearramte,  t£  the  aoit  of  the  Attorner-General 
le  slate,  settles  the  title  as  between  the  state  and  the  defendaDt,  bat  d 
le  rigbig  of  another  person  claiming  to  be  the  rightful  officer. 

If  proceedings  on  inch  quo  Hairanfa  are  commenced  during  the  incu 
efendant,  bis  subsequent  death  01  reiignatian,  or  the  expiration  of  t 
fflce,  will  not  prevent  the  infannatton  from  being  protecnted  to  judgi 

Title  to  an  office  is  derired  from  election  or  appointment.  A  con 
lerely  eridence  of  title. 

An  action  for  money  had  and  receiTed  will  lie  in  favor  of  a  person  h 
ed  or  in  posieision  of  an  office,  against  one  who  has  usurped  or  tatmi 
ir  tbe  recorerj  of  the  feei  received  by  the  intruder ;  but  where  a  pari 
le  title  haa  not  been  in  actual  posieasiou,  and  his  claim  is  disputed,  hi 
stablish  his  title  b;  some  appropriate  legal  proceeding.  The  title  1 
innot  be  determined  in  an  action  for  fees. 

This  nas  an  action  for  money  had  and  received.  Tbe 
tated  in  his  petition  that  during  the  most  of  the  year  l'< 
Iso  in  the  year  1866  up  to  the  Ist  of  April,  he  was  city 
or  the  city  of  St.  Joseph,  duly  elected  and  qualified,  so 
ntitled  to  the  accustomed  fees  and  emoluments  of  the  ' 
bo  whole  time  mentioned.  That  about  the  let  day 
866  the  defendant,  without  p1aintifi"s  leave  or  authority, 
nd  intruded  himself  into  said  office,  and  from  the  time  I 
ioned  until  about  the  last  of  March  1867  defendant  c 
a  usurp  and  intrude  himself  into  said  office,  during  all  ■ 
Ime  he  received  the  accuEtomed  fees  and  emoluments  tl 
nd  for  the  ase  of  the  plaintiff.     That  plaintiff  vas 
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city  attorney  daring  the  time  lut  before  mentioned,  t 
ly  person  entitled  to  discharge  the  duties  and  receive  i 
Dents  of  the  office. 

urther  aTeired  that,  at  the  March  Term,  1867,  of  t 
the  attorney-general  of  the  state  exhibited  an  informat 
natore  of  a  quo  warranto  in  the  name  of  the  state,  a 
is  own  relation,  charging  the  defendant  with  usurping  a 
ng  into  the  said  office,  and  asking  that  he  be  ousted  the 

That  thereupon  the  defendant,  in  order  to  avoid  a  jut 
if  ouster,  did  immediately  vacate  the  office  and  resign 
a  the  same ;  and  that  when  the  case  came  on  to  be  hea 
ant  disclaimed  that  he  was  holding  said  office  or  was 
ion  thereof,  and  presented  his  resignation  duly  approt 

mayor  of  8t.  Joseph,  and  that  in  consequence  of  si 
tion  the  attorney-general  took  no  further  steps  with  I 

petition  then  alleged  that  the  defendant,  whilst  so  ex< 
the  duties  of  the  office,  received  fees  and  emolumei 
g  therefrom  to  the  amount  of  (3000,  and  judgment  v 
or  that  sum. 

petition  waa  demurred  to,  and  the  demurrer  sustained 
irt  below. 

opinion  of  the  court  was  delivered  by 
BBB,  C.  X — ^Whether  defendant  resigned  and  vacated  t 
>  avoid  a  judgment  of  ouster  at  the  instance  of  the  sta 
material  as  respects  the  rights  of  the  plaintiff.     The  i 
on  waa  by  the  attorney-general  on  behalf  of  the  state 

the  public  against  usurpation  and  intrusion,  and  in  su 
eeding  the  private  rights  of  a  third  party  claiming  t 
ire  not  determined  or  passed  upon.  The  state,  act! 
1  its  law-officer,  does  not  establish  the  rights  of  priva 
)  to  an  office ;  it  only  maintains  its  own  dignity  and  pi 
le  public  interest  by  ousting  those  who  usurp  or  intru 
Bees  and  unlawfully  exerciae  their  franchises.     Where 

person  wishes  to  have  his  right  to  an  office  adjudicatt 
tute  points  out  the  course  to  pursue.  It  provides  that  t 
ition  shall  be  prosecuted  at  his  relation,  and  shall  be  pi 
upon  in  such  manner  as  is  usual  in  cases  of  informati 

nature  of  a  quo  warranto:  2  Wagner's  Statutes  11! 
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ved  wiil  lie  in  favor  of  the  party  to  whom  of  right  the  money 
igs. 

Allen  V.  JJIcKean,  aupra.  Judge  SlORT  held  that  there  was 
ifficultj  in  maintaining  the  suit,  simply  because  it  involved  a 
to  the  office,  if  the  party  had  once  been  in  possession.  In 
case  Allen  the  plaintiff  was,  and  for  some  time  previous  to 
oDimencement  of  the  suit  had  been,  President  of  Bowdoin 
•ge,  and  he  had  been  illegally  superseded  as  such  president, 
irosecuted  the  action  to  recover  certain  fees  due  him  as  such 
T,  and  the  judgment  of  the  court  was  that  he  was  entitled  to 
rer.  But  there  he  was  incumbent  and  had  been  unlawfully 
■d.  In  the  present  case  it  is  not  shown  that  the  plaintiff  was 
e  actual  possession  at  the  time  the  usurpation  and  intrusion 
ilained  of  took  place.  There  is  no  direct  or  express  allega- 
tbat  the  'plaintiff  was  inducted  into  the  office  at  the  time. 
there  is  an  averment  that  the  defendant  was  in  under  a  com- 
ion,  for  it  is  stated  he  resigned  the  same  with  the  approval 
le  mayor.  This  shows  that  a  contest,  or  some  kind  of  litiga- 
waa  necessary  to  determine  to  whom  the  office  really  be- 
ni.  It  has  been  often  decided  by  this  court  that  the  officer 
les  his  right  to  the  office  from  his  election  or  appointment, 
that  the  commission  is  simply  evidence  of  his  title.  Where 
as  been  fairly  and  legally  elected  his  right  at  once  becomes 
lute,  and  if  another  person  by  unjust,  false,  or  fraudulent 
IS  gets  possession  of  the  office,  exercises  its  dnties  and  enjoys 
ranchiseB,  he  will  be  responsible  to  the  rightful  occupant  for 
he  accustomed  fees  and  emoluments  when  the  right  is  finally 
bliabed. 

his  brings  uB  to  the  next  question,  namely :  whether  the  title 
lie  office  can  be  determined  in  an  action  of  this  kind  when 
party  claiming  sues  for  the  fees,  or  whether  he  must  first 
blish  big  right  by  some  appropriate  legal  proceeding.  Where 
party  had  once  been  in  possession  and  he  was  unlawfully 
ed  by  an  intruder,  there  might  be  no  difficulty  in  applying 
rule  laid  down  by  Justice  Story  in  ^1//^  v.  McKean.  But 
re  such  was  not  the  fact,  and  the  title  was  in  doubt,  such  a 
ciple  would  be  productive  of  the  greatest  confusion,  and 
I'l  lead  to  endless  and  unnecessary  litigation.  I  am  aware 
there  are  very  respectable  authorities  holding  that  the  title 
n  office  may  be  determined  in  a  suit  for  fees.     The  old  Eng- 
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Ilsh  cases  strongly  sustain  this  view ;  but  I  tbink  that 
doctrine  and  reason  is  to  the  contrary. 

In  the  case  of  The  State  to  ut4  of  Bradihaw  v.  iS'Aer* 
42  Mo.  179,  we  decided  that  an  action  wonid  not  lie 
damages  for  being  deprived  of  an  office  when  the  pi 
not  claim  the  office  and  another  person  was  in  possessi 
it  was  necessary  for  the  plaintiff  first  to  establish  his 
proceeding  for  that  pnrpose  in  order  to  show  that  he  v 
fied.  With  that  decision  we  are  satisfied,  and  see  no  gt 
for  departing  from  it.  The  right  or  title  to  an  office 
to  be  determined  in  a  civil  action  of  this  kind.  The  pa 
not  be  permitted  to  sleep  on  hie  rights  and  let  anot^ 
perform  services,  and  then  claim  the  compensation  whii 
result  of  the  labor  performed.  When  the  defendan' 
possession  of  the  office,  the  plaintiff  should  have  either 
to  contest  his  right  or  resorted  to  his  juo  warranto, 
judgment  rendered  in  his  favor  he  then  might  have  i 
his  action  for  the  recovery  of  the  fees  and  emolumenti 
he  bad  been  unjustly  deprived.  But,  as  no  steps  wen 
establish  his  title,  and  it  has  not  even  yet  been  establish^ 
the  judgment  of  the  lower  court  was  right,  and 
affirmed. 

Judgment  a 

In  tddition  to  thi  poiot  decided  in  the  ward   IV.  of  EngUnd ;    i 

aboT«  cue,  coucemitiK  the  right  of  an  Edward  IV.,  o.  Ik,  Iho  i 

officer  to  recoTer  the  fees  of  office  fTom  kingf,  Henry  IV.,  V.  ani 

one  who    illegally  luDrpi    the  ume ;  atjled  "  late  kings  of  Eng 

there  ii  another  eloselj  connected  (here-  and    not    of   rgght,"    and 

with  of  hardly  ten   importance,   and  etatalee  excoted  obedience 

which  at  timei  ba*  excited  coneiderable  fauo,  vhoae  acta  for  the  ti 

comment.    That  is,  the  force  >nd  effect  expreaslj  recoguiied  ai  Ta 

of  the  acle  of  an  officer  dt  facto,  aa  dia-  therefore  be  safelj  aisertei 

linguiahed  from  those  of  one  de  Jure,  ever  a  power  or  a  goTem 

It  was  held  at  ■  rery  early  day  that  in  to   maintain   itself  in   ant! 

ihe  c»«  of  sovereign  powers,  the  necea-  necessary  for  the  peace  and 

«iiiea  of  mankind  demanded  that  tlie  of  society   that    snch    goi 

acts  of  a  goTcmment  de  facto,  shonW  po.er  ahonld  be  Tecofinifiad 

be  held  Tslid  and  binding,  as  otherwise  u  the  legal  power,  and  fn 

there   wonld    be   no   secnrily   for  life,  validity  given  to  alt  acta  ui 

liberty,  or  property,  in  times  of  civil  This  fandaroental  rule,  < 

commotion  or  rebellion.     This  doctrine  it  may  be  called,  was  soon  ■ 

found    expression    in    the    form   of   a  case  of  officers  of  inferio 

•tatnle,  as  long  ago  as  the  reign  of  Ed-  and  the  acts  of  an  officer  d 
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I  good,  Tfttid,  and  binding,  u  thiMB  of  ODly  qnaliBcation  of  the  foregoing  cim 

ic  di  jure,      tn  Knii/lu  r.  WelU,  Lntw.  bninK  that  such  officer  dt  facia  cxerciiM 

IS,  the  acl  of  ■  major  dt  /ocfo,  «M  the  dmici  of  hit  office  under  color  of  an 

^Jd  guod,  ihoDgh  he  wm  not  lAvfall;  appoinbunt  or  election,  and  not  ■■  ■ 

Ivor.    And   (o   the   >dmi»ion   of   >  mere  ninrper  who  uaderukei  the  office 

cvirdto  eopjbold  l&ndi  wa*  ipprOTed,  wilhaot   color    of    right:     Plgnaulk    v. 

(High  ibe  steward  had  no  aalhoritj,  on  Painltr,  lupra.     There    is    no    better 

e  ground  thai  he  wai  an  officer  d»  definition   of  an   ofHcer  de  /arSo  than 

icfn:  ffamiv.Jb^,  CrO.EIii.699;*ee  that  laid  down  bj  Lord  ELLBHBOROuoti, 

<o  0-Bria,  T.  A'wieon,  Cro.  Jac.  M3.  in  the  cue  of  7X.  King  t.  Tht  Cori-ora- 

odem  cases  hare  rull;  confirmed  tho  tion  o/  Ded/ard  Lttti,  6  East  368.    "  An 

Be  doctrine  :  Scalding  t.  Loranl,  66  officer  dt  facto,"  he  sajs,  "  is  one  who 

C.  L.  68G.     In  this  conntrjr  the  role  has  the  repntalion  of  being  the  officer 

well  established,  that  all  acts  of  an  he  assume*  to  be,  and  Tel  is  not  a  good 

iccr  de  fadt,  are  ralid  as  far  ai  re-  officer  in  point  of   law."     And  as  to 

rds  third  partie*.     Jndge  Kbht,  in  what  oonitiinies  inch  an   officer,   was 

c/iufrrjr  T,  Toiuer,  9  Johns.  1»,  1*7-  'Wy  defined   bj   Suthbbi^nd,  J.,  in 

;  the  acu   of  officers   dt  facto   are  Wilcox  t.  Smith,  S  Wend.  (N.  Y.)  931, 

en  lalid  as  Tar  as  tfaej  concern  the  *'li*>^  be  saya,  "  that  an  individnal  com- 

liits  or  third  parties :    7\>  Ptepit  t.  '"K  "•«>  "^'^  ^7  •»''>'■  °f  ">  election  or 

ot,  4  Sold.  {N.  y.  Ct.  Appeals)   S5.  •ppoinlmenl  is  an  officer  jit  facto,  and 

Hassaefantetia,  in   CoMnmnMo/ri   r.  b"  «"  '"  f«Ution  to  third  panics  are 

tier,  10  Mass.  JOI,  PiBSOna,  C.  J.,  '»l'iJ  "■>*■'  h*  '*  femoTed,  although  it  is 

f»,  ">o  long  as  offlcan  are  such  dt  conceded  that  hia  election  or  appoint- 

rto  under  an  appointment,  their  offl-  meut  waa  illegal.     The  mere  claim  to 

1  acu  are  ralid."  Coalidgt  t.  Brig-  ^  ■  pnblic  officer,  and  (he  performance 

I,  1  Allen  ass.     In  PenosylTania  it  of  a  single  or  e^en  a  number  of  acts  in 

sheldinConiisAT.  yonn^yl  Ash.  153,  that  character,  will  not  constitute  an  in- 

il  the  judicial  acU  of  an  alderman  dividual    an    officer  dc  fnclo.     There 

/oc/o,  possessing  a  commission  legal  ■»"»'  1>«  *>»«  c"'"  of  «i  election  or 

Its  face,  can  only  be  inaoired  into  in  tppointmeat  or  an  exercise  of  ihe  office, 

ait  where  he  is  a  party,  and  in  Riddle  and  an  acqaiescence  on  the   part  of  the 

fia^uri/,  ;  S.  t  K.  39S,  DcHOAK,  J.,  public    for   a    length    of    time,    which 

'9,  "  there  are  many  act*  done  by  an  affords  n  Htrong  presumption  of  at  least 

c«r  de  facto  which  are  valid.     Tbey  a  eolorable   election  or  appointment." 

good  a*  to  atrangen  and  all  those  This  seems  to  be  a  true  and  accurate 

■ons  who  are  not  bound  to  look  fur-  di'linition,   and  wa«    followed    in    Thf 

r  than  that  the  person  is  in  ihe  actual  P'opl'  r-  Tima,-,  8  How.  Pr.  (N.  Y.) 

Jrcise  of  the  office,  without  investigat-  3S9,  where  Allsv,  J.,  says,  "  a  mere 

;  hit  title."     See  also  to  the  same  ef-  claim  to  be  a  public  officer  is  not  suffi- 

t  UeKim  t.  Semert,  1   Penna.  397  ;  cient,  there  must  be  a  colorable  right  to 

pcTT.UcKiuaii.a  Uawlel39:  Com.  the  office."     See  also  to  ihe  same  effect 

■S^</«-,  I  Caaey  33 ;   City  of  I'iiladil-  the   case    of    Ftfmoulh    t.    Painirr,    17 

QT.  Givtti,  60  Penua.  13«;  Burtir.  Conn.  589,  died  aboTe,  and  The  Stale 

ion,  4  Ir«dell  35i  (N.  C.)  ;  P/ymoulA  T.  Brt^nttn't  Liquors,  SS  Conn.  378.    A 

Poofer,  1 7  Conn.  5BG ;  Si.  Loaii  Co.  like  rule  is   laid  down   in    Pritehttt  i. 

irfT.  .^foTitj,  10  Missouri  117  ;  State  PtopU,  \  GWm.  535,  the  judge  relying 

PerkiM,  *    Z«bri«kie    409   (N.  J.)  ;  on  the  case  of  WHeox  T.  Sailh,  as  con- 

ilcAitf  V.   PtopU,  1  Gilm.  939.    The  laining  the  true  principle  of  what  con- 
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.litotes  an  offiwr  rf«/arto.  rrom  iho  far  qu«lified,  Ihat  it  w«.  he 
foregoing  .jnopsis  it  will  appear  to  be  for  the  rightfol  claininnl  to  I 
olmMt  indUput«bly  established  tl»t  the  his  right  by  legal  proceedii. 
actsof  .noffleerA/ac(o«r<.T,lid«Qd  It  may  readily  be  adi 
binding  as  regards  third  persons,  anlns  where,  m  in  the  foregoii 
where  they  enure  to  his  own  adTantage,  occapant  is  plainly  an 
and  that  it  is  only  necessary  to  consti-  murprr,  he  shonid  be  respo 
tnte  such  an  officer,  that  he  shonid  have  lawful  claimant  for  the  f 
some  colorable  title  to  the  office  he  while  nnlawfnlly  in  posM 
exereiaei,  and  not  be  a  mere  usurper.  the  case  it  somewbat  diBen 
As  regards  the  principal  point  in  the  role  may  be  nnneceisaril 
foregoing  case  of  ff«nler  t.  Chandl^,  applied  lo  a  candidate,' 
on  the  right  of  the  officer  who  is  legally  legally  elected  to  an  office 
elected  to  an  office,  to  recover  the  fees  of  which  he  is  performin 
of  such  office  from  the  party  who  was  tiously  and  ably,  should  il 
Illegally  in  possession,  the  authorities  be  fonnd  that  his  election  w, 
are  less  numerous  and  scarcely  as  satis-  of  •  fraudulent  Tote,  of  wl 
'■^"'^  totally  ignorant. 

II.  liosl'r  T.  Dodaooni,  reported  in  On  the  one  hand  it  may  1 
6  Term  Hep.  681,  Lord  Kei-toh  says,  the  emolument  of  office  onl 
"  where  there  are  regular  fees  due  for  him  who  is  ultimately  deck 
dut.es  performed  in  an  office,  and  one  been  Ugallg  elected,  while  o 
should  ,M  into  such  office,  the  right-  j,  m»y  be  justly  urged  th. 
ful  mcumbent  may  maintain  an  action  must  be  filled  lest  the  public 
for  money  had  and  received,  against  „  no  one  but  he  who  is 
sach  intruder,  to  lecover  the  fees, »  And  eu««i,  ^an  dlseh.rge  the  i 
such  IS  the  ruling  in  the  principal  case  entitled  to  compensation  for 
of  Himttr  V.  CliandttT,  where  the  point  is  in  office. 
is  fairly  met  and  determined  ;  Waqwbr,  The  point  did  not  ari«e,  a. 
C.  J.,  who  delivered  the  opinion  of  the  wm  not  decided  in  Hanl'rr  . 
court,  saying,  "  as  to  the  question  for  (here  great  straas  was  1 
whether  an  action  can  be  maintained  by  fact  that  the  party  in  passes, 
an  officer  for  the  fees  of  bis  office,  untait/ul  intruder  and  nnrp 
aga.net  a  usurper,  I  have  no  doubt  the  case  is  no  authority  for  t 
the  rule  rests  upon  the  principle,  that  if  that  the  fees  always  belong  t, 
one  man  receives  money  which  ought  to  ultimately  entitled  to  the  offl. 
be  paid  to  another,  the  latter  may  main-  in  Am,;„„ ,.  JleSo/e  « . 
lain  an  action  for  it."  recently  decided  in  Indiana  ai 

There  the  party  against  whom  the  Iq  31  ind,  479,  where  an  i 
action  was  brought  was  an  intruder,  nnder  a  statute  was  brought  l 
apparenily  without  any  claim  of  title;  auditor  duly  elected  to  fill  i 
and  ihe  general  doctrine  was  laid  down,  against  the  party  who  had  beet 
ihni  the  right  10  an  office  being  derived  and  who  refused  10  aurrender  1 
from  eleclion  or  appointment,  if  after  the  question  arose  as  to  whefl 
such  election  or  appointment  another  I ator  in  the  information  could  1 
Bn/owTuZ/jF  usurps  or  intrude!  into  such  fees  and  emoluments  of  the  off 
office,  he  is  responsible  10  the  rightful  the  tiroe  the  appointee,  Doi 
claimant  for  all  the  accustomed  fees  Uined  possession  ader  Wright' 
received  by  him,  and  this  was  only  so    and  also  if  the  former  wa«  in 
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lo  rtMiD  from  the  groaa  receipt!  means  and  practice,  had  aecured  *  c«r- 

ount  paid  out  for  oeceiiar;  clerk  tifle«t«  of  ilectioo  tni  bad  been  commia- 

ing  tbat  period.  aloned  and  qualified.     These  facta  were 

u  held   by  the  majoritj  of  the  admitted  to  be  trne.     And  lbs  court  ia 

Elliot,  J., delireringlheopinion,  del  iTeriDg  their  dpi  Dion  lay  :    "Taking 

he  relator  waa  entitled  to  recorer  the  facta  a*  alaled  to  be  liae,  GUicock 

feea   and  emolnmenta   receired  ia  entitled  to  recover  the  feea  received  by 

party  in  poiaeaaion,  he  having  the  dafendanl,  aod  there  i«  no  good  rea- 

!!g  held   the   poafesFion  vithoat  loa  in  conacience   irhj  the  defendant, 

nt  of  the  relator  either  esprca*  unifer  lAa  ct>cuiiu(aRe>i,BhQald  have  even 

ied,  and  »  he  waa  an  inrrudeT,  ft   bare   compenaalion  for    hia  servicea 

formed  the  labor  againit  the  pro-  during  the  time  he  performed  the  dntiea 

I  expriEi  will  of  the  relator,  the  of  the  office."    There  ia  manifeatly  an 

aid  not  imply  a  promiae  to  pay  intimation  here,  that  nnder  other  circnm- 

npensation  for  hia  terricea,  and  atancca  the  party   who   peKormed  the 

e  waa  not  even  entitled  to  claim  aervices  or  duliea  of  the  oflice  might  be 

;tion  from  the  feea  received  by  entitled  to  aome  compensation,  that  ia, 

r  his  necessary  clerk  hire.     Thia  where  there  waa   no  proof  of  /atte  or 

first,  aeems  certainly  to  go  the  fravdultnl  practice  on    the   part  of   the 

of  deciding  the  point,  that  one  officer  in  poaseaaion  ;  at  any  rale  it  ia  not 

ing   the  duliea  of    an  office  to  lunding  aa   an  authority  on  a  dillerent 

e  ia  not  Ugalli/  entitled,  has  no  state  of  facta. 

a  any   fees   therefor,  and  if  he  In  United  Sliila  for  the  a le  of  6'rav- 

them  will  ^e  reaponaible  to  the  ford  v.  Addiion,    Crawford,  being  the 

claimant.     On   a  cloaer  inapec-  mayor  of  Georgetown,  whs  a  candidate 

iwevcr,  it  will  be  aeen  that  the  for  re-election  ;  Addison  was  the  oppo- 

ce,  Doaglasa,  wucfrorljran  infru-  sing  caiididete.     Crawford  was  relumed 

r  the  election  and  commiBaioning  as  elected,  bnt    the  city  council',  on  a 

-elator,  and  so  far  may  be  aaid  to  count  of  the  votes  made  by  Ihemsclvea, 

mdulently  received  the  feea  ofhia  declared  that  Addison  was  really  elected, 

This  view  ia  also  strengthened  and    he   waa    accordingly   sworn    into 

e  fact  that  in  the  beginning  of  his  office  and  entered  upon  its  duties.     On 

,  the  judge  saya  that    "  Dong-  a  jao  warranto  against  Addison  there 

s  a  mere  inlnuJer  after  the  reia-  was   a  judgment  of  Ouster.     He  took 

ight  was  elected,  and  the  exercise  a  writ  of  error  and   executed  a  bond 

office  was  ■  usurpation.    If  this  in  |3000,  to  answer  all  damagei  if  h« 

any  degree  the  basis  of  the  deci-  failed  to  make  his  writ  good.     The  writ 

would  certainly  be  no  authority  waa  subsequently  dismissed,  end  Craw- 

ihe  party  in   possession  was  ap-  ford  brooghi  suit  on  the  bond  to  recover 

y  legally  and  duly  elected.  the  amount  of  salary  received  by  Addi- 

e  foregoing  opinion  of  Elliot,  son   from  the  time  of  the  date  of  the 

:bscs  or  Olaicock  v.  Lgoni,  20  Ind.  bond  to  the  dismissal  of  the  writ  of  error. 

United  StateM  r.  Addiion,  G  Wal-  The    court    held  that    he  was    entitled 

I,  were  cited  as  confirtnatory  of  to  recover.     Here   the  claim  was  only 
Fs  therein  expressed.   The  first  of    for  the   time   Addison   held  the   office, 

i!cs  was  where  one  Glascock  sued  after  it  had  been  decided  that  he  was  not 

or  the  fees  of  the  office  of  she  riff  legally  entitled,  and  did  not  touch  the 

intain  county,  averring  that  he,  question  as  to  the  previous  time  during 

:li,  had  been  duly  elected  sheriff,  which  he  discharged  Ihednlies  of  mayor. 

t  Lyons,  liy  /oht  and  fraudulent  In  both  of  these  cases  it  will  be  per- 
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oeiTed  (hkt  the  point  «u  not  decided,  been  elecicd.     He  then  broni 

u  to  whether  the  incnmbentof  sn  office,  hii  sdary  doring  the  time  of  I 

who  is  efterwardi  deiennioed  not  to  have  The  court  held  thai  he  could  n 

been  Ugalli/  elected,  i«  entitled  to  retain  beeanu  ha  had  not  qoalified 

any  of  the  fees  or  emalamcQta  received  to  lair  b/  giTing  Mcnrilj  ;  b 

bf  him  while   in  office.     la  Darieg  t.  hih,  C.  J.,  in  a  concnrriBi 

SmiflMt,   S8   Califarnia  SI,  tbongh   the  placed  Ma jadgmenton  the  bn 

exact    point   did   not    fairly  ariie,  the  that  the  right  to  ealar;  was 

broad  principle  waa  auerted,  that  the  on  the  legal  title  to  the  office, 

lalar;  isincidentto  theoffice,*iidnotta  MoU  t.  OmmUg,  50  Barb 

theexercise  orperformanceof  thedntiea.  somewhat  coDtrary   opinion, 

In  thia  caae  Flatt  and  Doriey  were  op-  at  leaat,  as  it  is  there  held, 

posing    cBfidiilatei    for   the    office    of  bbiand,  J.,  that  certain   dt 

district  atlomej.     Flatt   waa  declared  commisaionera  were  entitled 

elected,  hut  Doraej  contested  bis  elec-  their  aaUry  from  the  city  con 

tkm  on  the  ground  of  illegal  Toles,  and  the  time  ihej  performed  the 

the  contest  waa  determined  in  Doraey'a  the  office,  notwithstanding 

favor,  who  had  previoaal;  qoalified  and  posed    by  the  tax  commisaii 

demanded  the   poaeession  of  the  office  claimed  to    be  the   onlj  on 

from  the  then   incnmbent,  but  was   re-  elected,  thejudge  sajing:   " 

fused.     Upon  suit  brought  to  recover  miuioaera   in  office  cannot 

the  salary,  not  from  the  incnmbent,  but  have   oanrped   their  office  o: 

from  the  conniy,  it  was  held   that  he,  wilhont  co/or^njAf  or  tide. 

Dorsey,   waa   entitled  to   recover  anch  tion   of   right  mnat  be   dete 

salary  from   the   dale  of  hia  eleclion,  another  action ;  and  until  il  i 

the  court   saying :   "  that  if  il  should  aent  commissionera  are  entii 

appear   that   Ihe  party  demanding  the  salary." 

office  bad  at  the  time  •  title  thereto  the  Ssch  ia  a  brief  outline  of 

parly  in  poaaesaion  could  claim  nothing  on  this  aubject,  from  a  reviei 

on  the  score  of  services   rendered,  far  it  will  doubtleaa  be  contidere 

on  the  determination  of  the  question  he  action  for  money  had  and  ret 

is  a  usurper  ab  inilio,  the  salary  is  inci-  lie  bj  the  party  who  is  legal 

dent  to  the  office  and  not  to  the  per-  '"  recover  the  fees  and  emoli 

formance  of  ibe  duties."  office,  against  one  who  umrpi 

This  doctrine  woe  affirmed  in  StraUm  into  the  aame.     And  nnlesa  tb 

T.   Oultm,   28  California  <4,  and  still  of   the  judges   in   Glaicock 

mare  n»%ntly  in  Ihe  Case  of  Carroll  y.  Dortty  v.  Sntgtie,  and  Carrotl 

Liehentkaler,   not    yet    reported,  where  (*a'<r,  are  deemed  mere  dicta 

Hhobes,  J.,  in  hia  opinion,  says:  "The  the  points  not  directly  before 

principle  thai  (he  salary  annexed  to  an  probably  be  construed  is  coub 

office  is  incident  to  the  li(/s  to  the  office,  ^^^  broader  doctrine,  that   su 

and  not  to  its  occupation  and  exercise,  will   lie  in   all  cases,  where 

is  determined  by  the  cases  of  Dont)  v.  who  is  uUimatelg  decided   to  ' 

Saiytht  and  Slrall<M  r.  Otdton."  elected,  sues  the  parly  in  offi< 

In  Ciiy  of  PhUadelp/aa  v.  Givm,  60  fees  of  such  office.     However 

Penna.  St.  136,  the  plaiaiifT  below  had  be,  Ibere  is  no  case  in  which 

received  a  certificate  of  election  as  city  has  been   directly  decided,  a: 

eommiasioner,  and  had  acted  as  such  for  qaeation  should  arise,  it  will 

seven  months,  when  on  termination  of  to  be  imtrammelled    by  any 

»  eonMst  il  was  decided  that  he  had  not  aotbority.            W.  W.  Wiai 
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United  Stata  Circuit  Court,  Minnetota  DUtrict. 

UNITED  STATES  b.  CITY  OF  DDLUTII  et  al. 

UniMd  Sute*  atrj  bring  ma  jnjnnction  Id  the  proper  Circaii  ConrI  to 
mproremcDU  which  they  sre  making  tinder  the  authoriij  of  Congress  in 
le  waters,  from  injorf ,  which  will  be  earned  by  work*  of  internal  improve- 
thin  state  limit!  and  anlboriied  by  Hate  aathority.  The  power  of  tlie 
GoTemment,  whan  called  into  exerciie,  ii  in  inoh  catei  not  only  para- 
at  exeliuiTe,  and  cannot  lawfully  be  JnCerrered  with  to  any  extent. 
'ler  the  work  prosecuted  under  state  authority  will  haie  the  efTect  to  inter- 
1  that  prosecuted  under  the  Federal  authority,  is  ■  qneslion  upon  which 
ions  of  the  goierDtnent  engineers,  while  entitled  to  great  consideration, 
Mnclniiva. 

s  the  injur;  ihrealeDed  is  of  a  character  not  easily  remedied  if  the  injunc- 
'efused,  and  there  is  no  denial  that  the  act  charged  is  contemplated,  a 
ry  injunction  should  be  granted  nnless  the  case  made  by  the  bill  i«  satis- 

s  was  a  bill  brought  by  the  United  States  for  an  injunction 
hef. 

bill  stated  that  the  government  of  the  United  States,  bj 
of  appropriations  made  by  Congress,  are  making  certain 
'ements  at  the  mouth  of  the  St.  Louis  river,  intended  to 
pen  and  to  deepen  the  channel  at  that  point  between  the 
n  end  of  Lake  Superior  and  the  body  of  water  called 
or  Bay.  This  bay  is  separated  from  the  main  body  of  the 
J  a  narrow  tongue  of  land  a  few  hundred  yards  in  width, 
g  from  the  Minnesota  shore  on  the  north,  and  projecting 
louth  toward  the  Wisconsin  shore  about  six  miles. 
ireen  the  sonthern  extremity  of  this  narrow  strip  of  land 
Minnesota  Point  and  the  Wisconsin  shore  of  the  lake,  the 
uia  river  and  the  waters  of  Superior  Bay  make  an  outlet 
ske  Superior,  and  through  the  outlet  or  channel  (for  th« 
luis  river  here  makes  a  current),  vessels  navigating  the 
nake  their  way  to  the  harbor  of  Superior  City,  Wisconsin, 
the  inner  harbor  of  the  city  of  Duluth.  This  latter  city 
ited  in  the  state  of  Minnesota,  at  the  upper  end  of  Minne- 
oint,  and  has  not  only  its  harbor  in  Superior  Bay,  hut  has 
irf  on  the  lake,  where  vessels  receive  and  discharge  their 

improvements  on  which  the  United  States  have  been  at 
or  two  or  three  years,  are  at  the  mouth  of  the  St.  Louis 
between  the  south  end  of  Minnesota  Point  and  the  Wiscon- 
XIX » 
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Bin  ehore>  and,  as  the  bill  alleges,  are  intended  to  nc 
channel  at  that  point  hj  piers  on  each  side  of  it,  that 
of  water  carried  by  the  St.  Louis  river  and  the  bay  of  , 
through  this  channel,  may  be  increased  in  Telocity, 
deepen  the  channel  and  keep  it  free  from  the  deposits  w1 
a  tendency  to  fill  it  up,  and  thus  obstruct  the  entrance 
of  vessels  into  and  from  Superior  Bay. 

The  bill  then  alleges  that  the  defendants  are  euj 
cutting  a  canal  across  the  upper  end  of  Minnraota  Fc 
Duluth,  through  which  the  waters  of  Superior  Bay  will 
Lake  Superior,  and  by  which  the  current  of  the  St.  Lo 
now  flowing  through  the  outlet  already  described,  will  he 
into  the  canal ;  and  that  the  result  will  be  to  render  ineffe 
cfibrta  of  the  United  States  to  protect  and  deepen  tb< 
channel  at  the  mouth  of  the  St.  Louis,  and  to  cause  it  tc 
up  so  as  to  become  incapable  of  navigation. 

To  prevent  this  result  the  court  is  aaked  to  enjoin  thi 
ants  from  the  further  prosecution  of  the  work  on  the  ca 

Mr.  Davit,  U.  S.  District  Attorney  for  Minnesota  (wi 
Mr.  Barlow,  Attomey-Oeneral  of  Wisconsin,  and  Mr.  > 
for  the  United  States. 

Mr.  Cornell,  Attomej-Oeneral  for  Minnesota,  and  i 
terton,  for  the  City  of  Duluth. 

MiLLBB,  C.  J. — While  the  defendants  do  not  deny  i 
of  the  United  States  to  come  as  a  party  plaintiff  into 
courts  to  seek  protection  for  her  own  interest,  they  c 
the  real  plaintiffs  in  this  suit  are  the  state  of  Winco 
the  City  of  Superior,  while  the  United  States  are  mere 
parties,  and  that  the  proceeding  is  instigated  by  rivi 
jealousy,  and  has  for  its  purpose  the  injury  of  DulutI 
peding  the  growth  of  her  commerce,  by  checking  the  impi 
of  her  harbor,  to  which  the  canal  is  essential. 

Of  all  this  the  court  can  know  nothing  judicially.  ' 
sent  suit  was  authorized  by  the  proper  officer  of  the  gov 
namely,  the  attorney-general ;  and  in  doing  so,  he  ap 
have  acted  on  the  request  of  the  engineering  bureau  h 
charge  the  work  threatened  with  injury.  This  injury,  if 
gatione  of  the  bill  be  true,  is  s  direct  interference  by  tbt 
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rit#  the  operations   of  the  Federal  Government   in   the 
ement  of  the  navigation  of  the  lake  at  that  point. 
cauDot  assume  that  the  government  of  the  United  States, 
iScers  who  hring  this  suit,  are  governed  b;  a  spirit  of  hos- 

0  Dulnth,  nor  can  we  make  that  the  subject  of  inquiry  on 
casion. 

be  allegations  of  the  bill  be  true,  we  have  no  donbt  of  the 
f  the  officers  of  the  Federal  Government  to  bring  this  suit 
name  of  the  United  States  to  protect  her  rights,  and 
it  a  much  more  appropriate  mode  of  doing  so  than  bj  the 
»1  force  of  the  war  department. 

t  the  protection,  improvement,  and  general  control  of  the 
ble  waters  of  the  United  States  are  within  the  constitu- 
competency  of  Congress  there  can  be  no  doubt. 

1  power  has  been  so  often  asserted,  both  in  Congress  and 
Supreme  Court,  that  references  to  adjudged  cases  would 

iBectation  of  learning.  Ho  one  has  denied  this  for  many 
last,  and  it  is  not  denied  by  counsel  on  the  present  occa- 

.,  however,  asserted  that  the  states  have  a  concurrent  right 
lorize  improvements  on  the  navigable  waters  of  the  United 
in  which  their  citizens  are  interested,  so  far  as  these  waters 
lin  their  territorial  limits ;  and  it  is  shown  by  affidavits  and 
statutes  of  Minnesota  that  the  canal  here  complained  of 
lorized  by  said  state;  and  is  important  to  her  commerce, 
within  her  territory. 

t  such  a  power  can  be  exercised  by  the  states  ibay  be  ad- 
,  when  it  does  not  injure  the  general  interest  of  commerce, 
len  it  does  not  conflict  with  any  control  assumed  by  the 
d  Government  over  the  sune  locality. 
all  the  reported  cases  which  concede  this  power  in  the 
agree  that  it  exists  only  while  the  Congress  of  the  United 
refrains  from  the  assertion  of  its  authority,  and  that  when 
tter  is  called  into  exercise  it  is  not  only  paramount  bnt 
ive. 

h  is  the  principle  asserted  by  the  Supreme  Court  in  Cran- 
.  Nevada,  6  Wall.  Z6,  and  in  Gilman  y.  Philadelphia,  S 
713,  and  in  Oooley  v.  The  Board  of  Wardmt,  12  How.  319, 
)f  which  the  question  is  thoroughly  examined, 
can  any  doubts  be  entertained,  from  Uie  facts  before  us. 


452  UNITED  STATES  o.  CITY  OF  DULUTH. 

that  the  Congrese  of  the  United  Stutea  has  called  int^ 
the  Federal  power  in  the  improvement  of  the  navigation 
Lake  Superior  and  Superior  Bay. 

They  have  made  appropriations  for  this  purpose  m( 
once,  one  of  which  is  so  recent  as  the  month  of  March  lai 
is  yet  unexpended,  and  the  mode  of  expending  of  thi 
being  confided  by  Congress  to  certain  officers  of  the  govi 
it  must  be  held  that  whatever  is  done  by  them  in  fnrthe 
that  purpose,  is  done  under  the  authority  of  Congress. 

It  is,  however,  claimed  that  inasmuch  as  Congress,  in  i 
bill  which  contains  the  last  appropriation  referred  to,  ale 
priated  a  like  sum  for  the  improvement  of  the  harbor  of 
it  is  to  be  inferred  that  Congress  thereby  recognised  tl 
now  complained  of  as  a  legitimate  work. 

In  support  of  this  view,  reference  is  made  to  a  joint  n 
of  the  Minnesota  legislature,  in  response  to  which  it  is 
this  latter  appropriation  was  made. 

But  we  can  draw  no  such  inference  from  the  action  of  C 
for  while  that  joint  resolution  does  mention  this  can 
other  matters,  as  one  mode  of  improving  the  Duluth  bar 
declares  that  the  system  under  which  Congress  was  8e< 
improve  the  entrance  to  Superior  Bay  (which  was  snppo! 
as  useful  to  Duluth  as  to  Superior  City),  is  a  failure 
not  appear  that  Congress  adopted  these  views,  for  it  I 
appropriations  under  the  control  of  the  engineer  corp 
war  department,  which  both  then  and  nowcontinae  to  as 
the  work  at  the  mouth  of  St.  Louis  river  is  the  true  : 
improving  the  entrance  to  Superior  Bay,  in  which  are  the 
of  Superior  City  and  of  Duluth. 

We  must  hold,  then,  that  this  work  is  authorised  by 
gress  of  the  United  States,  and  is  prosecuted  under  the 
rity,  and  that  the  canal  is  not. 

The  remaining  question  to  be  considered  is,  whether  th 
tion  of  the  bill,  that  this  canal  will  seriously  interfere  ^ 
work,  is  sustained  by  the  evidence  before  us. 

In  this  aspect  of  the  case  it  is  to  be  understood  that  i 
no  answer  to  the  bill  is  filed,  we  have  admitted  counter  a 

The  complainant  supports  the  bill  by  the  reports  of  i 
neer  bureau,  and  by  the  affidavits  of  the  officers  of  th 
engaged  on  the  work,  and  by  those  of  other  civil  engine< 
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!  defendante  have  a  Urge  number  of  affidavits  showing  that 
:h  effect  on  that  work  will  follow  the  opening  of  the  csnal, 
illeged  in  the  bill. 

i  orged  bj  counsel  for  complainant  that  the  reports  of  the 
•.era  and  their  statements,  made  as  ia  claimed  on  accurate 
^a,  should  be  held  conclusive.  But  while  we  concede  that 
action  in  detennining  the  best  mode  of  improving  the  en-' 
:  to  the  bay  cannot  be  questioned  here,  we  cannot  give  such 
to  their  opinions  on  the  question  of  the  influence  of  the 
on  that  improvement,  though  we  concede  to  their  opinion 
lue  which  their  station  and  character  merit. 
:  afSdavitu  on  both  sides  are  numerous.  They  demonstrate 
lII  courts  and  juries  have  so  often  felt,  that  where  the  ques- 
one  of  opinion  and  not  of  fact,  though  that  opinion  should 
nded  on  scientific  principles  or  professional  skill,  the  in- 
is  painfully  unsatisfactory  and  the  answers  strangely  con- 

'■OTJ. 

his  emergency  I  am  relieved  by  a  principle  which  has  gcn- 

governcd  me,  and  which  I  believe  governs  nearly  all  judges 

lications  for  preliminary  injunctions. 

)  that,  when  the  danger  or  injury  threatened  is  of  a  char- 

ivhich  cannot  be  easily  remedied  if  the  injunction  is  refused, 

lere  is  no  denial  that  the  act  charged  is  contemplated,  the 

rary  injunction  should   be  granted,  unless  the  case  made 

!  bill  is  satisfactorily  refuted  by  the  defendant. 

this  case  I  am  not  satisfied  that  it  is  so  refuted.     I  am 

^  personally  to  believe  that  the  effect  of  opening  the  canal 

it  the  breakwater,  or  some  other  protection  to  the  natural 

of  the  flow  of  water  through  it,  will  tend  to  fill  up  the 
el  at  the  mouth  of  the  river, 
s  said  in  answer  to  this,  that  no  irreparable  damage  can 

from  making  the  canal,  and  that  more  injury  will  result 
'eadants  from  stopping  the  work,  than  can  arise  from  its 
etion. 

,  I  do  not  agree  that  the  damage,  if  there  shall  be  any  from 
nal,  can  be  repaired  without  immense  difficulty,  and  prob- 
Qot  at  all.  While  the  canal  might  be  closed  with  great 
ae,  the  deposits  which  may  have  accumulated  at  the  mouth 
!  river  before  the  question  is  settled,  may  never  be  removed, 

removal  may  be  too  costly  to  justify  the  attempt. 
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And  in  a  case  of  interference  nith  the  authority  of  thi 
Government,  the  court  cannot  consider  the  relative  ai 
injury  to  accrue  to  the  party  thus  interfering,  and  to  th 
ment.  Such  a  principle  would  tend  to  encourage  int 
with  Federal  authority,  when  it  ought  to  be  repressed. 

On  the  other  hand,  if  on  the  final  hearing  it  BhaU  be 
appear  that  complainants  are  mistaken,  the  injunctio 
dissolved,  and  the  work  completed. 

And  the  truth  ia  the  matter  can  in  themean  time  be  asi 
by  accurate  surveys  and  calculations  impartially  made, 
officers  of  the  government,  or  by  competent  engineers  ( 
by  the  court,  or  by  depositions  subject  to  cross  examini 
that  when  the  court  comes  to  decide,  it  will  have  th< 
within  its  control,  and  will  have  something  more  lha.n 
affidavits,  some  of  which  are  by  no  means  clear  or  precjft 
statements. 

Or  if  before  the  final  hearing  it  shall  be  made  to  a 
the  manner  indicated,  or  in  any  other  manner  satisfacto 
court,  that  the  canal  can  be  protected  by  a  breakwater, 
prevent  the  too  rapid  diversion  of  water  from  the  bay, 
any  other  manner  be  completed  without  injury  to  the  go 
works,  and  the  complainants  put  their  work  in  that  cond 
injunction  may  be  modified  or  dissolved. 

In  conclneioD,  I  take  the  liberty  of  saying  that  since 
has  taken  this  matter  in  hand  by  appropriating  mone 
improvement  of  these  harbors,  it  should  cause  the  ad< 
some  comprehensive  plan  for  the  improvement  of  both 
and  not  leave  it  to  the  confiicting  interest  of  the  two 
to  the  adverse  action  of  the  state  and  Federal  authoritic 

Nor  can  I  doubt,  if  the  defendants  here  should  ae 
department  in  charge  of  these  improvements,  a  carefu 
into  the  plan  which  they  believe  essential  to  their  inter 
some  mode  of  prosecuting  such  improvement  would 
which  would  meet  the  approval  of  that  department,  an 
the  necessity  of  a  final  decision  by  this  court. 

I  am  happy  in  the  assistance  of  Judge  Dillon,  of  thi 
on  the  hearing  of  this  application,  and  in  his  codcu 
these  views. 

An  injunction  according  to  the  prayer  will  be  allowed 
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liUd  StaUa  Circuit  Court,  Southern  IHttrict  of  Georgia. 
THE  UNITED  STATES  r.  ANDREW  LOWE  rt  *l. 

lent  of  dntiM  10  ft  ConfeJenta  colleciOT  of  coitomi  during  the  war  wu 
effect  >  pajmcDt  to  the  Uail«d  Staiei,  and  ij  do  defeDCe  to  an  action  on 
Ams  bond. 

fact  that  incb  payment  waa  made  under  threat  of  tale  of  the  goodi  by  the 
crate  aathoriliea,  did  not  make  loch  pajment  a  defence  to  the  bond.  The 
Eni«  officer  a«  to  ihia  matter  wa*  a  mere  Ireapatter. 

he  acceptance  of  a  bond  for  payment  of  dutie*  within  three  jeara,  tbe 
neanwhile  to  remain  in  the  public  atorel  M  the  port  of  entry,  the  United 
did  not  aaanme  anj  dntj  a*  inaurer  or  even  u  bailee  of  the  Kooda  ;  and 
a  that  for  leTeral  jeara  there  waa  no  United  State*  collector  present  at  that 
receive  the  daliM  and  deliver  the  goodi,  and  that  the  goodi  were  taken 
ion  of  hj  aa  ioaurrectionarir  gOTernment,  do  not  conatitnie  taj  defence  to 
id. 

3  vaa  an  action  of  debt  on  a  eiiBloniB  bond.  The  facte  are  aUted 
charge  of  the  cotirt. 

0.  Pope,  District  Attornej,  for  the  United  States. 

£,  LooeU  &  FalJigaat,  for  defeodants. 

ODS,  Circuit  J.,  charged  the  jury  as  followB : — This  is  an  action  of 
iroughtb;  the  United  States  against  the  defendants  upon  iheir 
and  several  bond  under  seal,  dated  the  latday  of  December  1860, 
by  they  bind  themselves  to  pay  to  the  United  States  the  sum  of 
).     The  bond  is  subject  to  the  condition  that  "  if  the  obligors,  or 

of  them,  shall,  on  or  before  the  expiration  of  three  years,  to  be 
ited  from  the  date  of  the  importation  of  the  goods,  irares,  and 
isndise  therein  mentioned,  well  and  truly  pay,  or  cause  to  be  paid, 
the  collector  of  customs  for  the  port  of  Savannah,  for  the  time 
.  the  sum  of  $1360.54,  or  the  amount  of  duties  to  be  ascertained 
e  and  owing  on  goods,  wares,  and  merchandise  imported  by  A. 
&  Co.,  in  the  British  ship  '  Shandon,'  Munro  master,  from  Liver- 
consisting  of  four  hundred  and  twenty-five  tons  of  pig-iron,  or 
in  the  mode  prescribed  by  law  on  or  before  the  expiration  of  the 

years  aforesaid,  withdraw  the  said  goods  from  the  public  sHires 
:  they  may  be  deposited  at  the  port  of  Savannah,  then  this  obli- 
i  is  to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 
!  bond  is  produced  in  evidence,  and  ita  eiecation  is  not  disputed. 
i  only  other  evidence  in  the  case  is  the  testimony  of  the  witness 
ler,  which  is  in  substance  as  follows:  "The  words  written  across 
,ce  of  the  bond,  namely  :  '  cancelled  by  withdrawal  and  payment 
ties,  this  30th  day  of  August  1861,  Z.  N.  Winkler,  clerk,'  were 
:Q  by  me  the  day  they  bear  date.  I  was  at  that  time  bond  and 
ture  cleric  under  John  Boston,  who  was  Confederate  collector  of 
as  at  Savannah.     It  wag  in  the  capacity  of  his  clerk  that  I  made 
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the  endorsement  upon  the  bond.  On  the  back  of  the  bon< 
words  and  figures  '$1300,  paid  August  30tli  1861,' which 
wriitea  hj  me  od  the  day  the;  bear  date.  On  the  30th  day  o 
1861,  there  were  no  Unitad  States  customs  officers  in  Savan 
that  time  the  United  States  bad  not  the  custody  of  the  artii 
tii>ned  in  the  bond.  At  the  time  the  goods  were  delivered  to  d 
they  were  in  the  possession  of  the  Confederate  States.  If  tl 
had  not  been  paid  by  them  they  would  have  been  sold  by 
federate  States.  The  United  States  did  not  resume  their  suth< 
the  custom-house  and  port  of  Savannah  till  about  the  22d  di 
cember  1864." 

This  comprises  all  the  testimony  in  the  case,  and  there  is  n 
between  the  parlies  nor  any  question  of  fact.  If  we  have  miss 
fact  or  omitted  any  fact,  it  is  your  province,  gentlemen,  to  ci 
On  this  state  of  facts  the  defendants  claim  that  the  pliuntiff  i 

First.  Because  the  payment  of  the  duties  on  the  goods  men 
the  bond,  to  the  Confederate  collector  of  customs,  was  in  effe 
ment  to  the  United  States,  and  the  bond  was  discharged  there 

Second.  That  the  United  Stat«B  undertook,  by  necessary  in 
from  the  terms  of  the  bond,  that  there  should  be  a  collector  ol 
or  other  agent  of  the  United  States  at  Savannah,  during  the  tt 
specified  in  the  bond,  to  receive  thei  duties  or  to  ascertain  th 
to  be  due,  and  to  deliver  the  goods  to  the  defendants  on  the 
of  the  duties,  and  having  failed  in  this,  and  having  abano 
goods,  and  the  same  having  fallen  into  the  hands  of  what  is 
the  Confederate  States,  to  which  the  defendants  were  oblige 
duties  to  prevent  their  property  from  being  sold,  the  United  S 
not  recover  in  this  action. 

It  is  not  claimed  that  the  duties  were  ever  paid  directly  to  tl 
States,  nor  that  the  money  ever  came  to  the  treasury  of  tb 
States,  or  to  the  hand  of  any  officer  authorised  to  receive  i 
United  States.  Neither  is  it  claimed  that  the  property  wa 
defendants.  On  the  contrary,  it  is  not  denied  that  defendantj 
their  property  when  they  demanded  it.  Nor  is  it  claimed  thai 
ment  of  these  duties  was  compelled  by  superior  force  or  i 
power,  but  only  by  a  refusal  to  deliver  the  property  unless  pa 
the  duties  to  the  Confederate  collector  of  cnstoma  was  made. 

On  the  first  ground  of  defence  raised,  we  instruct  you  that 
to  an  agent  or  officer  of  the  Confederate  States  of  the  duties  t 
in  the  bond,  was  no  payment  to  the  United  States  nor  substit 
for,  nor  does  it  constitute  any  excuse  for  non-payment  to  tb 
States. 

On  the  importation  of  the  goods  the  duties  became  due  sdi 
to  the  United  States;  the  defendants  became  the  debtors  of  tl 
States,  and  their  obligation  to  pay  was  evidenced  and  seeurt 
bond  in  suit.  Their  debt  could  only  be  discharged  by  paymi 
United  States.  It  is  no  answer  to  say  that  if  the  duties  had 
paid  to  the  Confederate  officer  the  goods  would  have  been  si 
Confederate  officer  who  held  these  goods  and  exacted  this 
was,  to  state  his  character  in  the  mildest  form,  a  naked  trespa! 
out  authority  or  color  of  authority.     The  whole  Confedera 
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'  which  thii  officer  acted  was  a  uanrpation  of  unlawful  authority; 
U  can  have  no  force  as  law  in  direBting  or  trauaferriug  rights,  or 
hority  for  kDji  act  opposed  to  the  just  authuritif  of  the  Federal  Oo- 
leut.  So  that  the  case  utanda  in  the  same  plight  as  if  John  Boston 
D  hia  ovD  motion  and  with  the  strong  hnud  taken  possession  of 
goods  and  exacted  a  ransom  for  their  delivery  to  the  owners.  It 
freely  be  claimed  that  a  payment  to  him  under  such  circumstances 
I  discharge  a  debt  due  to  the  United  States. 

A  Boston  sold  the  goods  on  refusal  of  defendantit  to  pay  the  duties 
n,  the  defendants  might  have  had  their  action  against  him  or  the 
laser  for  unUwfnl  conversion,  but  such  unlawful  conversion  wnuld 
ive«t  the  United  States  of  its  right  to  the  duties  upon  the  goods. 
the  second  branch  of  the  defence,  we  say  to  you,  thnt  by  the  teruis 
e  bond  the  United  States  entered  into  no  obligation  with  det'eniJ- 
the  failure  to  perform  which  would  release  defendants  from  their 
[ties  on  the  bond.  The  United  States  were  not  hound,  as  a  eiindi- 
precedent  to  a  recovery  on  this  bond,  at  all  times  to  hate  a  col- 
of  customs  at  Savannah  to  whom  payment  of  duties  could  be 
The  absence  of  a  collector  of  customs  for  a  epuce  of  time  no 
defeated  the  bond  than  the  failure  and  closing  of  a  bank  at  which 
missory  not«  is  made  payable  discharges  the  note. 
e  only  obligatione  created  by  this  bond  are  the  obligations  assumed 
e  nakera.  Tbey  owe  duties  to  the  United  Stutea  ;  they  have  the 
1  either  to  pay  them  at  once  or  to  give  bond  for  their  payment, 
ilace  their  goods  in  a  bonded  warehouse  at  their  own  risk  and  ez- 
.  If  the  goods  are  burned  it  is  their  loss ;  if  they  are  sutlcn  it  is 
own  loss ;  if  they  are  captured  by  the  superior  force  of  insurgents 
St  the  United  States  it  is  their  loss.  The  United  Slates  are  not 
in,  nor  even  bailees.  Nothing  short  of  a  voluntary  abandonment 
e  goods  by  the  United  States,  or  their  wron^^ful  conversion  by  the 
^d  States,  could  release  the  defendants  from  their  obligation  to  pay 
i.  The  goods  were  not  wrongfully  converted,  nor  is  there  any  evi- 
I  that  they  were  voluntarily  abandoned ;  on  the  contrary,  the  court 
lially  knows  the  historical  fact  that  the  cnatom-house  and  bonded 
lOusee  of  the  United  States  at  Savannah  were  taken  from  the  pos- 
n  of  the  United  States  by  the  superior  and  irresistible  force  of  an 
1  rebellion,  agunst  which  the  United  States  never  agreed  to  be- 
insurers. 

e  obligation  to  pay  theae  dutiea  aecured  by  the  bond  ia  abaolute, 
LOthing  hut  their  payment  can  discharge  the  bond — unless  the  con- 
la  of  the  goods,  or  their  volnntary  abandonment  by  the  United 
9  might  be  an  excuse,  neither  of  which  is  claimed  or  proved, 
e  eiecution  of  the  bond  is  not  denied.  We  instruct  you  that  if  you 
'e  all  the  testimony  on  which  defendants  rely,  still  it  constitutes 
fence  to  this  action,  and  that  it  is  your  duty  to  return  a  verdict  for 
ilaintiff  for  the  amount  of  the  duties  in  gold,  namely,  (1360.54, 
interest  from  the  22d  day  of  December  1864,  the  date  when  the 
d  States  received  possession  of  the  port    and  custom-house  of 

e  jury  rendered  the  following  verdict: — "We  the  jury,  under  the 
t  »/  the  court,  find  a  verdict  in  favor  of  the  plaintiff  for  $1360.54, 
inlereat  in  currency,  from  the  22d  day  of  December  1864." 
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United  State»  Oireuit  Court,  Diatrist  of  Nebratkt 
UNION  I*ACIFIC  RAILROAD  COMPANY  v.  LINCOLN  « 

The  interesE  o(  ihe  General  GavernmeDt  in  th«  Union  f  aciSc  RaU 
|iany,  though  chartered  and  aided  by  Congreu,  ii  not  lucli  aa  lo 
rampanf  and  iti  property  from  taxatioo  by  a  itaU  ihrongh  which 
located  and  operated. 

The  doctrine  of  the  implied  exetnplioQ  of  Federal  iaitmmenlalitie! 
inxation  considered,  and  applied  to  thi>  corporation,  and  the  reanlt  rea 
LB  not  >gch  an  instmmentality,  and  if,  in  any  cate,  it  ii  inch,  that  the 
righta  of  the  goTemment  would  not  be  affected,  and,  under  the  Aeu  o 
Eould  not  be  injured  by  any  tnbordinate  right  of  the  iCate  to  t«K  ■ 
property  of  the  corporation. 

Under  the  legialation  of  Nebraska,  the  county  of  Lincoln  bu  the  i 
railroads  in  the  adjoining  leirilory  attached  to  it  for  rerenne  psrpoaes 

This  was  a  bill  to  reotr&iD  the  defeudaDt,  whg  was  the  c( 
Burer  of  Lincola  county,  Nebraska,  from  proceeding  to  co 
upon  the  property  of  tbo  complainant,  assessed  and  levied 
revenue  law  of  the  state  :  Act  of  1869,  p.  179.  Section  17  i 
provided  for  the  assesBinent  and  taxation  of  the  property  of  c 
pike,  railway,  and  other  corporations,  and  made  it  the  duty 
officers  of  these  corporations  to  list,  under  oath,  "  all  their  pe 
perty,  which  shall  be  held  to  include  road-bed,  depota,  watt 
*  *  and  such  other  realty  as  is  necessary  for  the  daily  buHii 
tions  of  said  road,"  &o.  Returns  are  to  be  made  to  the  audit 
on  or  before  the  first  Monday  of  March,  snnually,  of  the  anion 
property  situated  in  each  organiied  county,"  &o. 

Taxes  thus  assessed  are  collected  by  sale  and  distress  o 
property  (sect.  49),  are  made  a  perpetual  lien  on  real  property 
and  real  estate  may  be  sold  for  judgtoent-t-axes  when  the  i 
not  able  to  make  the  same  by  distress  and  sale  of  personal 
sect.  54. 

Under  this  act  a  list  was  furnished  by  the  auditor  of  st 
officers  of  the  complainant,  and  the  getieral  superintendent  re 
company  as  having  246  miles  of  road  in  "  Lincoln  county  a 
the  sute  line,"  of  the  average  value  of  $16,000  per  mile. 

Upon  this  length  of  road,  and  upon  this  valuation,  the  oou 
rities  of  Lincoln  county  assessed  the  property  of  the  company 
valuation  being,  as  alleged,  $3,936,000,  and  the  amount  of  t*x 
for  the  year  1869  was  $45,264  for  state,  county,  and  school 
while  for  the  same  year  the  said  county,  upon  all  other  persi 
rations,  and  property,  only  levied  taxes  to  the  amount,  in  the 
of  $6»50. 

The  pleadings  showed  that  the  county  of  Lincoln  was  the 
erly  organized  county  in  the  slate,  through  which  the  road  oi 
plainants  runs  ;  that  immediately  west  of  Lincoln  county  is  a 
of  unorganized  territory,  west  of  which  and  extending  to  th< 
of  the  state  is  the  UDOi^nised  county  of  Cheyenne.     The 
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roagfa    this    DDorgkniud   Uiritorj   u   well  h   tluoi^ti   CkejeoDe 

By  tha  aTernieiilfl  of  the  bill,  eupported  bj  ftSdavita,  it  appeared 
at  the  leo^rtb  of  the  oomplaioaDta'  road  throogh  Lincoln  oonntj  to  the 
■M  line  of  the  Btate,  instead  of  being  24tB  milu  was  onJj  about  176 
lea ;  of  which  bat  eight  miles  were  in  Lioooln  ooant;  (the  road  aroaaing 
jja  corner  of  the  countj),  and  the  reiidae  of  the  176  miles  was  in 
lejenne  oounty  105  miUfl,  and  in  the  uBorganiied  territory,  between 
a(  and  Lincoln  countj,  63  milea. 

The  bill  Hooght  to  restrain  tbe  cdleotioa  of  the  tax  for  the  three 
llowiog  reasons  : — 

1.  Because  246  miles  of  road-bed  had  been  ■aeassed  by  the  authori- 
9  of  Lincoln  connty,  whereas  only  176  miles  of  the  road-bed  are 
lule  in  Liaooln  county  and  the  attached  territory  west  of  it  to  the 

2.  Because  Linodn  county  was  not  by  lav  nnVhoriaed  to  tax  any 
iitioD  of  the  road-bed  or  property  of  the  defendant,  except  such  as  is 
uate  withia  its  geographical  limits. 

3.  Because  the  stale  of  Nebraska  had  no  power  to  subject  to  taxation 
r  state  purposes  the  road-bed,  rolling-stoclc,  and  otlier  property  neces- 
rj  for  tbe  u8e  and  operation  of  the  oo  in  plain  ants'  road ;  ench  power 
itiog,  as  it  is  claimed,  exclusively  in  the  goveriHiieot  of  the  United 

On  February  IStih  1869  the  legislature  of  Nebruka  passed  an  act 
U)  define  the  western  boundary  of  Lineolo  county ,"  and  afler  defining 
the  act  makes  this  important  provision,  to  wit :  "  That  all  tbe  uaor- 
iDiKd  country  lying  west  of  the  western  boundary  of  the  coanty  of 
inciila,  and  east  of  tbe  east  line  of  Cheyenne  county,  and  south  of  the 
orth  Platte  river,  be  and  the  same  is  hereby  attached  to  the  said 
lanty  of  Lincoia  for  judicial  and  revenue  purposes,  and  that  the 
iQDty  of  Cheyenne  be  and  the  same  is  attached  for  judicial  and  reve- 
le  purposes  to  said  county  of  Lincoln:"  Laws  of  Neb.  1869,  p,  249. 

The  company  was  inoorporated  by  Act  of  CongTess  of  July  Isl  1862 : 
I  Stat,  at  Large  489.  This  act  was  subHequeBtly  amended  in  some 
seotial  particulars,  oRpecially  by  the  Act  of  July  2d  18i;4  :  13  Id.  386. 

The  inoorporating  statute  is  enUtled  "  An  act  to  aid  in  the  con- 
ruction  of  a  railroad  and  telegraph  line  from  the  Missouri  river  to  the 
ftcific  Ocean,  and  to  secure  the  gorernaent  tbe  use  of  the  same  for 
Mtal,  military,  and  other  purpoees." 

By  this  act  Congress  incorporated  certain  individuals,  their  associates 
nd  successors,  as  '■  The  Union  Pacific  Railroad  Company,"  with  autho- 
tj  to  build  a  continuous  railroad  and  t«tegraph  from  a  point  on  the 
[ie  hundredth  meridian  to  the  western  boundary  of  Nevada  territory. 

It  fixed  tbe  amount  of  the  capital  stock  and  shares,  and  declared  that 
tbe  stockholders  should  oonetitute  said  body  politic  and  corporate." 
'he  government  has  no  stock  in  tbe  road,  though  it  has  five  directors 
"t  stockholders,  aguinat  fifteen  company  directors. 

The  act  grants  the  company  the  right  of  way  through  the  publia 
inds;  and  "  for  tbe  purpose  of  aiding  in  the  construction  of  said  rail- 
l^d  and  telegraph  line,  and  to  secure  the  sale  and  speedy  transporta- 
lOQ  of  the  mails,  trooDs.  munitions  of  war,  and  public  stores  thereon," 
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f.  Woolteorth,  for  the  defeadftot 

:,0N,  Circuit  J. — The  authorities  of  the  stale  of  Nebraska  I 
il  and  levied,  for  the  jear  18[)H,  taxes  upon  th^  property  of 
Pacific  Railroad  CompaDy  situate  therein.  The  company  br: 
'seot  bill,  in  this  court,  to  restrain  the  collectioa  of  thenc  ta 
istion  is  made  ooncerninf;  jurisdictiOD.  The  cauee  is  befure 
n  the  motioD  of  the  compaoy  to  continue  in  force  the  injunc 
I  in  Tocatiou,  and  has  been  ably  argued  by  counsel  on  the  nii 
application. 
>ne  of  the  grounds  for  the  injunctioQ  is  fundamentat  in  ita  nat 

well  talccD  is  decisive,  not  only  of  the  present  case,  but  aga 
irer  of  the  state,  in  any  event,  ti]  subject  the  property  of  the  c 
:>  taxation  by  its  authority.  To  this  ground,  therefore,  we  s 
rect  our  attention.     It  is  that  the  state  of  Nebraska  has  no  pc 

a  tax  upon  any  property  of  the  Union  Pacific  Railroad  Com): 

is  appurtenant  to,  or  necessary  for  the  use  and  operation  ol 

The  argument  in  support  of  this  proposition  is,  that  the  corp 
IS  created  by  Congress,  and  Dot  by  the  state;  that  it  was  ere: 
e  it  was  deemed  by  Congress  a  fit  in stru mentality  or  mean! 
ling  the  constitutional  powers  of  carrying  on,  promoting,  or  fa 

the  operations,  or  executing  the  duties  of  the  General  Gov 
and  that  if  it  be  such  instrumentality  or  raeans,  it  is  settled 
:yond  the  taxing  power  of  the  state. 

auce  is  placed  upon  the  cases  of  Jtfc  CuUoch  v.  Maryland,  4  Wt 
nd  Otbom  t.   The  Bonk  of  the  Vnitrd  StaU$,  9  Wheat.  73t 

it  was  held  by  the  Supreme  Court  that  this  bank  *'  as  the  g 
nent  by  which  the  fiscal  operations  of  the  government  ^ 
d,"  and  "asa  public  corporation,  created  for  public  and  nati 
les,"  was  not,  on  its  capital  or  in  its  operations,  taxable  by 
In  a  word,  it  is  claimed  by  the  company  that  as  respects  lu 
'Om  taxation,  it  stands  preci.'tely  in  the  situation  of  the  bank, 
nation  of  it  hy  the  states  is  uuconstitutional  for  the  same  res 
1  those  cases  the  laws  of  Maryland  and  of  Ohio  taxing  the  b 
idjudged  to  be  invalid. 
;  defendant  controverts  these  propositions,  and  contends  thai 

Pacific  Railroad  Company,  though  chartered  by  Congress,  is  ei 
a  '•  private  corporation,  whose  principal  object  is  individual  1 
idividual  profit,  and  not  a  public  corporation,  created  for  pi 
itional  purposes ;"   and  denies  that  it  is  an  instrument,  ageuc 

of  the  General  Government,  in  such  a  si^use,  as  on  this  groui 
it  it  by  necessary  implication  from  taxation  by  the  states. 
:  cases  referred  to  undoubtedly  establish  the  doctrine  that  no 
le  right  to  tax  the  means,  agencied,  or  instrumentalities  right 
^ed  within  the  states  by  the  general  government  for  the  eieci 

powers;  and  this  doctrine  is  adhered  to,  and,  when  undert 
he  necessary  qualifications,  declared  to  be  sound  by  the  Sup: 

in  its  latest  adjudications  od  the  subject:  Tkompton  *.  Pi. 
wd,  9  Wall.  579,  591  ;  National  Bank  v.  Commonweallh 
IGl. 

:  doctrine  of  the  implied  exemption  of  Federal  inatrumenta 
itate  taxation,  its  ralionale,  a,aa  its  limitation  is  so  clearly  si 


462  UNION  PACIFIC  RAILROAD  CO.  v.  LINCOLN  CO 

by  the  learned  justice  usigned  to  thia  circnit,  in  the  case  last 
hie  obserTBtioDS  may  be  advaatageoualy  extracted  to  aid  01 
inquiries.  The  caae  related  to  the  right  of  the  et&tea  t«  tax 
the  national  banfce,  and  "  it  is  argued,"  says  Mr.  Justice  MiLi, 
the  hanka,  being  tnstrumentalitiea  of  the  Federal  GoTerament 
some  of  ite  important  operations  are  conducted,  cannot  be  au 
saoh  Btat«  legialatioo.  It  is  certainly  true  that  the  Bank  oft 
States  and  ita  capital  were  held  to  be  exempt  from  state  taxat 
ground  here  staled,  and  this  principle,  laid  down  in  tbi 
JUcUuUor/i  V.  The  Stale  of  Maryland,  haa  been  repeatedly  al 
this  court.  But  the  doctrine  has  ita  foundation  in  the  propoi 
the  right  of  taxation  may  be  so  used  in  snch  cases  as  to  destroy  1 
mentalities  by  which  the  government  proposes  to  offect  its  U 
poses  in  the  states,  and  it  certainly  cannot  be  maintained  tha 
other  corporations  or  instrumentalities  of  the  government 
wholly  withdrawn  from  the  operation  of  state  legislation.  * 
principle  we  are  discussing  has  its  limitation,  a  limitation  gi 
of  the  necessity  on  which  the  principle  iteelf  is  founded.  Tl 
tion  is,  that  the  agencies  of  the  Federal  Government  are  only 
from  state  legislation,  so  far  as  that  legislation  may  interfei 
impair  their  efficiency  in  performing  the  functions  by  whici 
designed  to  serve  that  government.  Any  other  rale  would 
principle  founded  alone  in  the  necessity  of  secnring  to  the  gi 
of  the  United  States  the  means  of  exercising  ite  legitimate  pc 
an  unauthorieed  and  unjustifiable  invasion  of  the  rights  of  < 
It  is  only  when  the  state  law  incapacitates  the  banks  from  d 
their  duties  to  the  gOTcrnment  that  it  becomes  nnconstitui 
Wall,  361,  362.  The  state  legislation,  then,  to  come  within 
tion  of  the  principle  must  relate  not  simply  to  an  agent  but  to 
of  the  General  Government,  and  must  be  of  a  character  whicl 
tates  the  agency  to  perform,  or  inlerferes  with  its  efficiency  ii 
ing  its  duties  to  the  government,  or  it  must  (as  in  the  case 
which  if  valid  at  all,  is  valid  to  any  extent  the  state  may  see  I 
it)  assert  a  principle  in  its  nature  antagonistic  to  the  Fedei 
mentality,  and  which  may  be  exercised  to  destroy  it. 

Having  thns  defined  and  limited  the  principle  on  which  thi 
relies  as  exempting  it  from  the  right  of  the  state  to  tax  its 
the  neit  step  in  the  inquiry  is  to  determine  whether  this  cor] 
a  Federal  instrnmentality  within  the  meaning  of  the  rtile,  and 
might  be  destroyed  by  tAO  state  if  it  was  permitted  to  tax  it. 

Upon  the  most  careful  examination  of  the  Acts  of  Congre 
to  this  company,  and  upon  the  beat  reflection  I  have  been  al 
the  subject,  I  am  of  opinion  that  the  interest  of  the  govemm 
corporation,  though  organited  under  CongrcBsioDal  authority,  { 
as  will  bring  it  within  the  principle  of  implied  exemption  froi 
ing  power  of  the  state. 

That  there  is  in  any  Act  of  Congress  an  express  provisi' 
subject  of  taxation  or  a  prohibition  to  the  state  to  tax  the  c 
not  claimed. 

The  Union  Pacific  Railroad  Compsny  is  a  private  corporati 
sense  that  all  of  its  capital  stock  is  owned  by  the  stoekho 
these  constitute  the  corporate  body.     The  gorernment  has  m 
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road.  But  in  ■noth«r  mdm  the  corpoMtion  ia  a  publiu  one  u 
lects  the  goverameDt,  md  the  relatioDB  it  saatainB  to  the  governmeot 
verj  peeuliar.  The  goTerDmeat  crested  the  corporatioD,  ind  both 
loriied  aod  aided  the  bmtding  of  the  road.  Itwu  to  be  constructed 
lio  the  territories  of  the  United  St«t«a,  and  if  ConB^reM  was  not  the 
r  power  which  eonld  ereot  said  oorpontion,  and  authorise  it  to  build 
road  therein,  it  is  cert&in  that  no  road  could  have  been  constraoted 
jttgh  the  national  domain  agaiost  the  will  of  CongrcM. 
lie  parpose  of  Cosgrest  ia  manifest,  not  only  from  the  nature  of  the 
sUtive  proTisionB,  but  from  the  pUin  expression  of  it,  both  in  the 
!  and  in  the  bodjr  of  the  incorporating  act. 

t  i»  declared  iq  the  ISth  section  that  "  the  object  of  this  act  is  to 
mote  the  public  interest  and  welfare  bj  the  cooatruction  of  said  rail- 
i  and  telegraph  line,  and  keeping  the  same  in  woricing  order,  and  to 
ire  to  the  government  at  all  times  (but  particnlarlj  in  time  of  war) 

UK  and  benefite  of  the  same  for  postal,  militsry,  and  other  par- 
es," and  to  this  end  "  Cougresa  nav  at  any  time,  haTiog  due  regard 
the  rights  of  said  companies  named  herein,  add  to,  ^ter,  amend,  or 
e»\  this  act." 

Ind  to  the  sune  effect  is  the  title,  which  is  "  An  act  to  aid  in  ihe 
itrurlioa  of  a  railroad,  to.,  and  to  secure  to  the  government  the  vie 
the  tame  for  pottal,  military,  and  other  pitrpoaet." 
'be  goTernment  aided  the  corporation  by  giving  it  the  right  of  way, 
granting  it  lands,  and  by  issuing  to  it  bonds  which  were  originally 

first,  but  by  the  consent  of  Congress  snbeeqaently  became  the 
and,  mortgage  or  lien  eu  the  road.     Now,  the  act  shows  (sects.  6, 

18)  that  the  granta  of  corporate  existence,  of  the  right  of  way,  of 
is,  and  of  pecuniary  aid,  were  all  made  upon  the  ooDditioD  or  the 
aideratioD  that  the  oorporation  should  build  the  road  and  keep  it  in 
air  nod  operation,  SO  that  the  goTernment  might  at  all  times  have  the 

aad  benefit  of  the  same  for  postal,  military,  or  other  purposes. 
fo  prevent  this  object  tVom  being  defeated,  Congress  reserved  the 
ht  to  repair  and  ran  the  road  (sect.  17),  and  at  all  times  to  legislate 
lerally  with  respect  to  rights  of  the  company ;  Sect.  18. 
fhe  ownership  of  the  road  and  its  property  is  in  the  corporation.  Its 
ids,  by  the  consent  of  Congress,  have  been  made  a  first  mortgage; 
1  the  govemneat  bonds  are  the  second  mortgage  "on  the  whole  line 
railroad  and  telegraph,  together  with  the  rolliog-stock,  fixtures,  and 
iperty  of  every  kind  and  description."  See  sect,  b.  Act  July  Ist 
Q2,  and  sect.  10,  Act  July  2d  1864.  If  these  first  mortgage  bonds 
i  not  paid,  is  it  not  clear  that  they  may  be  foreclosed,  and  "  the  whole 
e  of  tbe  roail  and  all  its  property"  be  sold  to  the  purchaser,  who 
uld  thereby,  as  against  the  corporation  and  against  the  United  States, 
|uire  the  title  unleaa  the  United  States  redeemed  the  debt?  Such 
rchaser  would  acquire  the  ownership  of  the  road  and  its  property. 
i  be  would  not  acquire  these  discharged  of  the  duty  of  the  corpora- 
D  lo  keep  the  road  in  repair  and  use,  to  run  it  as  a  continuous  line  in 
meclion  with  the  other  roads,  and  to  transport  the  mails,  troops, 
res,  kc,  of  the  guvernmeDt;  nor  would  the  sale  under  the  mortgage 
eat  the  government  of  ite  reserved  right  of  legislative  control,  in 
ler  to  secure  to  tbc  government  the  purposes  for  which  it  created  the 
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oorpontioD,  and  so  bouDtifnlly  aided  it  to  execute  ito  grei 
takiog. 

So  fsr  u  the  goTemment  sustains  to  this  road  the  mere  re 
creditor  or  a  lien  bolder,  such  a  sale,  it  may  be  tme,  would 
foreclose  its  rights  as  such  a  creditor  or  lienor,  the  same  as  in 
cases  a  second  mortgage  is  cot  off  bj  a  foreclosure  and  sale  I 
first. 

But  so  far  as  the  govertiment  sustaias  political,  public,  or 
relations  to  the  road,  these  remain  after  such  a  sale  the  same 
The  sale  does  not  Bunihilate  or  destroy  the  corporation ;  oi 
opinion,  was  it  destroyed,  or  the  legislative  control  of  Congret 
abridged,  by  the  subsequent  admission  of  Nebraska  into  the  X. 

Congress  gave  the  corporation  in  terms  the  power  to  make  ' 
which  includes  the  power  te  iocnr  indebtedness,  for  which  it  wai 
liable  to  be  sued.  It  canaot  be  maiotuined,  I  suppose,  that  t 
ration  having  become  indebted,  would  not  be  autboriied  the 
other  like  corporations  to  appropriate  its  property  to  pay  its  debt 
being  soed  and  judgment  passing  against  it,  that  its  property 
be  reached,  and  if  necessary  sold  or  otherwise  judicially  appro] 
the  satisfaction  of  the  judgment.  If  thus  sold,  the  pnrcbai 
the  case  of  the  sale  under  mortgage,  would  take  a  title  snbj 
the  conditions  of  the  constitoent  statute  of  the  corporation,  si 
duties  and  liabilities  of  the  oorporation  to  the  United  States, 
nature  te  be  destroyed  by  the  sale  or  tranafer. 

Judge  SuEPLET  has  recently  decided  that  the  words  of  the  '. 
Act,  "all  moneyed,  hnsioess,  or  commercial  corporations,"  inc 
roal  corporations,  which  are  consequently  liable  to  be  adjudica 
rupts  thereunder:  Adairu  v.  The  Bmtan,  Hart/ord,  itc.,  Raili 
4  Bank  Reg.  99,  Januat?  2d,  1871.  He  also  held,  follon 
V.  Sul/ivan  Railroad  Co.,  mfia,  tbst  under  the  Bankrupt  A( 
franchises,  but  not  the  franchise  to  be  a  corporation,  were  ali 
their  nature,  and  were  subject  to  sale  and  to  transfer  at  the  in 
creditors ;  but  "  the  purchaser,"  he  says,  "  must  teke  hie  title  f 
all  the  conditions  of  the  original  grant,  and  subject  to  all  d 
liabilities  to  the  state,  &c." 

If  this  view  of  the  bankrupt  Isw  is  correct,  I  see  no  reason 
act  would  not  include  the  Pacific  Bailroad  Corporation  as  well  : 
The  franchise  to  be  a  corporation  is  one  thing,  and  the  franchi 
rying  on  its  business  and  taking  tolls  is  anotber.  The  one  c 
aliened  without  a  clear  provision  of  law  to  that  effect,  while  I 
franchisee  are  inalienable  in  their  nature.  Tbts  distinction  i 
drawn  by  Mr.  Justice  Curtis  in  his  elaborate  opinion  in  Hall 
van  Railroad,  first  published  in  Pierce  on  Railroads,  p.  520, 
since  reported.  Law  Reporter  138.  This  eminent  jurist  say 
franchise  to  be  a  corporation  is  therefore  not  a  subject  of  sale  a 
fer,  unless  the  law  by  some  positive  provision  has  made  it  so,  an 
out  the  modes  by  which  such  sale  and  transfer  may  be  effect 
the  franchise  to  bnild,  own,  and  manage  a  railroad,  and  to  1 
thereon,  are  not  necessarily  corporate  rights;  tbey  are  capable 
ing  in  and  being  enjoyed  by  natural  persons,  and  there  is  ni 
their  nature  inconsistent  with  their  being  assignable." 
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parpoee  of  these  illnBtr&tions  and  tliett  beariog  on  the  questioii 
:oDsicIeriitioa  are  manifeet.  Id  its  nature  a  tax  is  a  debt  or  Ha- 
hough  of  a  peculiar  characUr,  and  whose  onrorcemeDt,  for  reaaong 
^dieaoy,  ia  usually  provided  for  bj  a  Bummary  sale  of  property, 
it  might  in  all  cases  and  aometimea  ia  directed  or  allowed  to  be 
d  by  BD  ordinary  action. 

;ress  bad  the  power  to  create  this  corporation;  it  had  the  power 
i  its  grants  oonditiooed  upon  the  performanco  by  the  corporation 
lin  duties;  the  power  to  reaerre  legislative  control  over  it,  aa  it 
i  these  aud  other  proyiaious  of  the  act  intended  to  secure  to  the 
nent  the  hk  of  the  road  for  postal,  military,  and  other  public 
ss,  are  not  abn^ted  or  abridged  by  the  subsequent  admisaion 
raeka  into  the  Union  as  a  state,  and  these  righta  are  inalienable 
r  nature  without  the  consent  of  Congress,  aud  not  destructible 
act  of  the  company.     The  property  of  the  company  and  the 

0  operate  the  road  may  be  aold  or  transfeired,  under  the  mort- 
otherwise,  or  it  may  be  undera  aale  for  taxes,  but  the  purchaaer 

)T  case  will  take  bia  righta,  subject  to  the  fundamental  cooditions 
:h  the  corporation  exists,  and  subject  to  its  public  dnties  and 
es  to  the  government, 

state  cannot  tax  this  corporation  out  of  existence.  It  canoat 
destroy  iU  franchise  (denved  from  Congress),  to  be  a  oorpora- 
Ihe  public  duties  which  it  owes  to  the  government  it  will  owe 
.osesoever  hand  its  other  aubordinate  and  assignable  franchisea 
erty  may  pass. 

r  as  the  rights  of  the  government  are  those  of  a  mere  creditor, 
be  true  that  it  would  be  affected  by  a  sale,  in  the  same  way  aa 
er  creditor  with  like  rights,  but  this  ia  an  inquiry  iuto  which 
t  necessary  now  to  enter. 

iclude  this  discussion  by  stating  that  it  results  from  the  forego- 
ivb: — 

bat  the  Union  Pacific  Railroad  Company  ia  not  an  instrument  of 
emment  in  such  a  sense  as  exempts  it  by  implication  from  the 
power  of  the  stale  through  which  its  road  may  be  located. 
'  it  be  in  any  sense  a  Federal  instrumentality,  the  rights  of  the 
nent,  under  the  incorporating  act,  are  fully  protected  and  reserved, 
y  rights  derived  from  a  aale  for  taxes,  under  state  authority,  are 
'  subordinate  to  the  original,  paramount,  and  indefeasible  rights 
leneral  Government,  and  cannot  destroy  the  corporation  nor  inca- 
:  it  from  discharging  any  of  its  inalienable,  fundamental,  and 
duties  to  the  government.  If  so,  then  the  case  falls  outside 
iciple  ou  which  the  corporation  relies  to  sustain  its  application 
Qj  unction, 

□k  I  can  discover,  in  the  more  recent  judgments  of  the  Supreme 
evidences  of  a  conviction  on  the  part  of  the  judges  that  the  doc- 
'  implied  exemption  of  Federal  agencies  from  state  taxation  has 
irried  quite  to  ila  limit,  and  that  it  will  not  be  pressed  to  em- 
case  of  the  character  of  that  now  under  consideration, 
t  is  next  claimed  by  the  company  that  there  is  no  authority  in 

1  county  to  tax  any  portion  of  the  road  situate  beyond  its  limits 
my  judgment  the  Act  of  the  15th  day  of  February  18G9  (Laws 
869,  p.  249),  ia  sufficient  to  authoriae  the  action  of  the  connty 
„X1X.— 80 
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in  tuiog  the  road-bed  situate  west  of  it.  This  act  in  terms 
the  county  of  Cheyenne  aod  the  uooTganised  territory  to  LIdco 
"  for  judicial  aod  revenue  purposea,"  and  is  to  be  coostnied  ii 
tion  with  the  Revenue  Act,  enaotfid  at  the  same  Ume.  Thi 
word  "couDty"  as  ocenrring  in  the  General  Refeuue  Act  (sec 
to  be  annexed  by  coostructioD  as  respects  the  county  of  Lie 
words  ''and  attached  territory." 

The  same  language  which  annexes  it  for  revenue  pnrpoM 
adopted  in  this  and  in 'other  acts  of  the  state,  for  annexing  um 
territory  to  organiied  counties  for  judicial  ^^purpoaes.  It  hi 
been  regarded  as  sufficient  for  the  latter  purpose,  and  if  so,  it  i 
so  for  the  former,  and  great  mischief  would  nndonbtedly  flow 
new  view  on  this  subject. 

III.  The  only  remaining  ground  for  the  injunction  is  that,  i 
the  road  is  taxable,  and  that  the  county  of  Lincoln  has  author 
all  the  road  west  of  it  to  the  stete  line,  there  are  in  fact  only  ] 
of  road,  while  the  county  has  assessed  aod  is  seeking  to  col 
apon  346  miles — 70  miles  more  than  has  any  existence. 

The  difference  in  the  tax  is  orer  S12,000,  and  if  the  compar 
that  these  TO  miles  have  no  existence,  it  would  strike  the  mil 
eonacionahle  for  the  anthoritiee  of  the  state  to  insist  npon  avail 
selves  of  the  mistake  by  which  this  amount  was  erroneously 
But  whether  equity  can  relieve  I  prefer  to  determine  when  tl 
iacte  are  ascertained ;  and  mean  time  as  to  this,  I  will  order  tl 
tion  to  be  continued  in  force;  but  in  all  other,  respects  it  i 
diasolved. 


Court  of  Common  Pleaa  of  Meigt  County,  Ohio. 

WILLIAMSON  D.  nALL  it  il. 

Bf  way  of  execntorj  beqaeit  personal  property  maj  be  limited  ore 
delerminatlon  of  a  life  inierol,  in  like  manner  nnd  to  ibe  iame  ext 

A.  by  bia  will  directed  that  hi«  wiFe  shoald  "  Iiold  and  have  the  n^e 
property,  both  real  and  pergonal,  during  her  natnrBl  life,  to  raiie  and 
children  witb,  and  at  her  dennes  an  eqnal  division  to  be  made  N 
children  ;  that  ia  to  aay,  *  ■  *  my  daoghlers  shall  hare  the  movable  f 
bedJTided  between  them."  BeM,  I.  That  the  frill  created  an  expn 
die  penoaal  aa  welt  aa  real  properly,  for  (be  maintenance  and  cduca 
children.  2.  That  the  title  to  the  personal  estate  wu  in  the  nidoK  fo 
renaioder  to  the  daughtera. 

The  wiclow  having  converted  the  personally,  and  jnTeaicJ  (he  proce 
estate  in  her  own  name  in  fee  aimple,  it  was  hdd  that  in  equity  it  musi 
aa  if  abe  had  taken  the  title  to  herself  for  life,  with  remainder  to  the  d 

Thib  was  a  petition  in  the  nature  of  a  bill  in  equity  for  the 
and  distribution  of  the  estate  of  John  Hall,  who  died  in  182' 
The  second  clause  of  his  will  was  as  follows  :— 
"I  will  that  my  beloved  wife,  Sarah  Hall,  do  hold  and  hav 
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ray  property,  both  real  ■nd  persooal,  during  ber  nntarat  life,  to 
ii  achool  my  ohildren  with,  and  M  her  decease  ftn  equal  diviBioo 
lade  between  my  children ;  that  ig  to  say,  my  sis  sons  (naming 
do  have  and  hold  for  ever  the  SOO  acres  of  land  that  I  now  hold 
igs  county,  Lebanon  township,  to  be  equally  divided  between 
and  that  ray  six  danghters  (naming  them)  shall  have  the  inova- 
perty,  to  be  divided  between  them." 

hen  pTOTided  that  on  the  Buat  partition  and  distribution  of  his 
'  ''*''.  should  be  made  by  one  class  to  the  other  aa 

of  eqnal  value. 

ata  of  the  will,  the  widow,  who  was  oorainaled 
personal  estate,  or  a  part  of  it,  and  invested 

«dy  money  left  by  the  teetator,  the  amount  of 

ihown,  in  real  estate,  taking  the  title  in  her  own 

f  not  sold  by  the  widow  had  long  since  disap- 
le  using;"  but  at  her  death  she  was  possessed 
be  value  of  S1500.  The  real  estate  purchased 
f  (10,000,  and  that  left  by  the  testator  120,000. 

'i,  for  plaintiff. 
en,  for  defendants. 

irt  was  delivered  by 

)f  the  parties  having  sold  and  sssigDed  their 
]f  Sarah  Hall  in  her  estate,  the  qnestion  arising 
he  held  the  title  to  the  real  estate  purchased 
1  property  which  she  left,  in  her  own  right,  or 

ly  fully  argned,  snd  if  the  citstions  made  arc 
red  to,  it  is  because  the  multitude  of  the  cases 
1813,  Chief  Justice  Kent  pronounced  to  be 
inding)  renders  it  impossible, 
will  above  recited,  John  Hall  created  three 
and  intereste  in  hie  personal  estate.  The  use 
)w  for  life,  with  a  limitation  over  to  his  daugb- 
cell  settled  that,  by  way  of  executory  bequest, 
i  limited  over  after  the  determination  of  a  life 
ind  to  the  same  extent  as  real  estate:  Moffaf 
FieM-v.Bac?icoek,n  PkV.122;  RatUonet. 
zfi  9 ;  Wateott  v.  Cn<}y,  5  Johns.  Ch.  334 ; 
[ass.  340.  But  in  addition  to  the  two  estutea 
the  testator  proceeds  to  charge  the  whole  of 
personal,  in  the  hands  of  the  tenant  for  life, 
efit  of  all  his  children.  The  language  of  the 
t  for  life  has  the  use  of  the  property  "  to  raise 
rith."  The  case  is  plainly  distinguishable  from 
the  testator,  in  msking  a  devise,  indicates  the 
!ct  of  his  bounty,  hut  submits  the  particulars 
,  and  the  like,  to  the  discretion  of  the  first 
list  class  where  the  language  used  is  merely 
operating  on  the  testator's  mind. 
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A  nnmber  of  caaes  of  thu  claaa  ire  cited  in  Rich  y.  Rogen 
Gra;  174.  The  words  "  trustiDg  that  she  will  act  jnstl;  and 
to  and  by  all  onr  children  ;"  "  at  the  same  time  trosting  she 
the  tove  she  bears  to  me  and  to  our  dear  children,  bo  husband 
care  of  what  property  there  may  be,  for  their  good ;"  "  and  ti 
and  remainder  of  Bald  dividends  to  my  brother  Arthur  6 
enable  him  to  assist  such  of  the  ofaildren  of  mj  deceaset 
Francis  Benson  as  he,  the  said  Arthur  Benson,  shall  find  des 
encouragement;"  ''  I  give  the  above  devise  to  my  wife,  that 
support  herself  and  her  children  according  to  her  discretion 
that  purpose ;"  have  been  held  not  to  create  a  trust  in  fai 
children  mentioned  in  the  several  cues. 

But  the  words  "  also  the  nse  of  all  my  property  for  the  I 
herself  and  unmarried  children,  that  they  may  be  oorafortably 
for  as  long  as  my  wife  Martha  may  remun  in  this  life,"  with  i 
over  to  the  children,  were  held  to  create  a  troat.  And  in  . 
Luring  et  al.,  by  the  words,  "  I  give  to  my  wife  my  personal 
for  her  benefit  and  support,  and  the  support  of  my  son,  « 
remains  unmarried  ;"  it  was  held  the  widow  took  the  personal 
in  trust  during  her  widowhood,  the  income  of  one-half  of  it 
the  support  of  the  son.  The  case  at  bar  manifestly  belong 
latter  class.  The  language  employed  is  snbBtantially  the  san 
used  in  the  two  cases  last  cit«d.  The  widow  is  invested  w 
estate,  and  the  devise  is  immediately  followed  hy  words  whicb 
not  a  vague,  general,  indefinite  purpose ;  but  express  one  that 
and  determinate.  The  testator  specifically  points  to  his  child] 
,  objects  of  his  bounty ;  and  their  education  and  mainteuani 
minority  as  what  he  intended  to  provide  for.  Nothing  is  1 
discretion  of  the  tenant  for  life.  The  nse  of  the  property  b  \ 
raise  and  school  my  children  with."  Thus  both  on  antnorit 
the  unmistakable  import  of  the  words,  the  children  are  made 
liciarieB  of  this  use,  and  are  invested  with  the  right  to  thei 
and  education  out  of  the  income  of  their  father's  estate. 

Again,  the  language  of  the  clanae  is  equally  as  de6nite  as  to 
for  life  and  remainder  over.  The  words  are  the  same  for  the  i 
the  personalty.  The  latter  is  limited  to  the  daughters.  Th 
to  the  wife  is  not  theprWKrtjf  in  the  persona)  estate,  but  mere 
of  it  during  her  life.  Had  the  testAtor  contemplated  that  thi 
title  to  the  peraonslty  should  vest  in  her,  the  word  "  use" 
have  occurred  in  this  connection.  A  purpose  to  give  pnipe 
absolutely,  is  so  distinct  and  variant  from  a  purpose  to  sim 
him  with  a  right  to  use  it  for  a  limited  time,  as  render  it  high] 
able,  nay,  almost  impossible,  that  one  should  be  mistaken  for  t 
or  that  words  should  be  used  which  express  one,  when  tht 
intended. 

Mrs.  Hall,  therefore,  when  she  converted  the  personalty 
estate,  sustained  towards  it  a  twofold  relation.  She  was  the  I 
an  eipresB  trust  for  the  maintenance  and  education  of  the 
and  also  a  tenant  for  life  with  remainder  to  the  daughters ; 
trustee  of  an  implied  trost :  Lewin  on  Tmstees,  p.  140,  note 
167,  rt  irq. ;  and  by  taking  the  title  to  herself  she  became  tl 
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iDstntctive  triut,  of  which  the  danghlers  are  the  beaeficiariefl : 
217,  ft  »tq. 

children  Baling  long  ago  arrived  at  msjoritj,  the  expreH  trust 
r  BDjthing  that  appears  in  the  case,  been  Tullj  discharged.  This 
ss  QOt,  however,  enlarge  the  estate  originally  vested  in  her,  Thnt 
by  the  will;  and  by  the  discharge  of  the  trust  it  is  relieved  of 
to,  bnt  Dot  enlarged. 

!,  then,  ia  a  cOQBtructlve  trust,  as  to  which  Judge  Redpield,  iu 
k  on  Wills,  vol.  3,  p.  522,  sums  up  the  law  in  the  followiog  clear 
plicit  language :  "  However  slight  or  precarious  the  interent,  so 
one  holds  possession  of  in  estate  or  property  in  any  fiduciary 
1,  he  cmnnot  deal  with  it  for  his  own  advantage,  in  any  manner  or 
extent."  Mn.  Hall,  therefore,  conld  not  convert  the  personalty 
dty  for  her  own  advantage  ;  could  not  convert  her  life  estate  in 
Ronalty  into  a  fee  simple  in  real  estate,  and  thus  out  off  the  daugh- 
John  Hall  from  the  provision  he  hod  made  for  tbem.  Equity, 
Dg  that  as  having  been  done  which  ought  to  have  been  done, 
ist  this  real  estate  precUel;  as  though  she  had  taken  a  convey- 
f  the  legal  title  to  herself  for  life,  with  remainder  to  the 
at. 

1  respect  to  the  personal  estate  left  by  Mrs.  Hall  at  her  death,  the 
inld  seem  to  be  that  it  is  the  accumulation  of  the  long  term 
which  she  has  had  the  use  of  the  real  estate.  No  part  of  it  is 
to  the  personalty  left  by  the  testator ;  and  the  income  of  the  real 
nia.st  have  been  greatly  in  excess  of  her  expenses  after  the  child- 
'ived  at  maturity.  She  will  therefore  be  held  as  the  absolute 
of  this  personalty,  and  a  decree  entered  accordingly. 
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SUPREME  COURT   OP  KANBAB.' 
CX>URT  OF  APPEALS  OF  MARYLAND.* 

BUPRIHE  COURT  OF   MICHIOAN  ' 
BUPRBUK  COURT  OF  NEW   TORK.* 

AOENT, 
'iUil}/  of  a  del  crertere  Affent — LiahiHtj/  nf  an  Agent  upon  Ai'i 
lemtnl,  at  belioeen  himtel/and  hit  Principal — Demand  and  No- 
ka  agent  who  undertakes  to  procure  a  particular  person  to  deal 
lis  principal,  and  in  consideration  of  an  additional  commission 
1  him,  guarantees  the  payment  of  all  bills  of  goods  purebred  of 
ncipal  by  such   customer,  is  a  del  credere  agent,  and   as   such  is 

■n  W.  C.  Webb,  Em].,  Bcportcr  ;  to  appear  in  6  or  7  Ennsai  Rep. 

m  J.  S.  Stocketl,  Esq.,  Reporter  ;  to  appear  in  33  Hd.  Rep. 

m  H.  K.  Clarke,  Esq.,  Reporter ;  to  appear  in  20  Mich.  Hep. 

>m  Bod.  O.  L.  Barbour,  Heporter ;  to  appear  in  vol.  59  of  bii  reporu. 
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primarily  liable  to  Batiafy  hia  principal  the  price  of  the  gt 
Lmeit  V.  Brehme,  33  Md. 

A  factor  actiDg  uociar  a  del  credere  commiasioo,  collected  thi 
of  a  bill  of  gooda  Bold  by  his  principal  to  a  particular  cart 
placed  the  money  to  his  own  account  with  his  bankers,  and  ; 
of  them  a  gold  dratl  payable  to  his  own  order,  which  he  sp 
dorsed,  without  eicludiog  recourse,  and  transmitted  .to  his 
The  draft  included  not  only  the  money  collected  by  the  agen 
a  balance  due  from  himself  to  his  principal.  The  draft  was  i 
dishonored'.  Prior  to  the  presentation  of  the  draft  for  paj 
drawers  thereof  failed.  In  an  action  by  the  prinaipal  against 
to  recover  the  amount  of  the  draft,  Beld,  let,  That  the  agents 
not  only  for  the  collection  of  the  money,  but  for  its  safe  trans 
his  principal.  2d.  That  the  endorsement  by  the  agent  impor 
facie  liability  on  his  part,  but  he  was  entitled  to  show  aa  a 
defence  that  it  was  not  the  intention  that  h«  should  be 
charged  by  bis  endorsement,  and  If  there  were  no  intention 
personal  liability,  none  would  exist  aa  between  himself  and 
pal.  3d.  That  whether  such  intention  exists  or  not,  will  in 
depend  upon  the  circumstances  of  the  transaction,  but  the  circ 
must  be  clear  and  strong  to  remove  the  presumption  which  ■ 
the  endorsement :  Id. 

A  del  credere  agent  for  the  purpose  of  remitting  certain  moi 
he  had  received  belonging  to  his  principal,  as  also  moneys  dt 
self,  purchased  a  gold  draft  payable  to  his  own  order,  which  h 
endorsed  and  transmitted  to  hia  principal.  The  draft  was  < 
and  returned  to  the  agent,  who  ret&ined  it  and  made  efforts  t 
its  payment  to  himself,  and  failing  in  this,  procured  the  dran 
draft  to  secure  him  among  their  first  preferred  creditors  in 
trust.  The  agent  notified  hia  principal  of  these  proceedini 
the  dishonor  and  return  of  the  draft,  the  agent  treated  the  1( 
as  hie  own,  and  promised  his  principal  to  send  him  another  dr 
action  by  the  principal  to  charge  the  agent  as  endorser  on  the  d 
That  the  promise  or  undertaking  by  the  agent  to  pay  the 
not  sufficient  to  bind  him  as  endorser,  unless  at  the  time  of 
mise  or  undertaking  he  was  fully  informed  that  there  had  no 
demand,  and  notice  of  dishonor.  And  a  prayer  which  did  i 
to  the  jury  to  find  whether  the  agent  was  fully  informed,  at  t 
such  promise  or  undertaking,  of  all  the  facts  and  cireumatai 
neglect  to  make  demand  and  to  give  notice,  was  defective  :  i 
A  promise  by  an  endorser  to  pay  a  draft,  Guhsequent  to  ib 
is  presnmptive  evidence  that  the  draft  had  been  presented  fi 
in  due  time  and  dishonored,  and  that  he  hod  received  due  not' 
This  presumption  however  is  one  of  fact  for  the  jury,  and  n 
lute  legal  conclusion  to  be  drawn  by  the  court.  It  isprimfi, 
and  liable  to  be  rebutted.     Id. 

AOREKMENT. 

Conilruclion  of  "  Secures."- — ^By  sn  agreement  for  the  sa. 
chase  of  real  estate,  the  vendor  covenanted  to  sell  and  conve 
as  soon  aa  the  purchaser  "  secures  the  payment  of  the"  pure 
Held,  that  the  word  "  lecurfe"  was  used  in  its  popular  signifi 
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gnifioKtioD  wu  do(  equirklent  to  ptiymtot  in  money,  but  implied 
ling  gifOD  and  received,  by  meani  of  wbioh  payment  mignt  at 
uture  time  be  procured  or  oompelted.  That  it  implied  a  term  of 
;  but  how  long  tbat  credit  was  to  be,  or  what  security  ahonld  be 
was  left  uoprovided  for :  Fool  v.  Welb,  59  Barb. 
t(mfnf  of  Cotuideration. — By  the  tame  agreemeDt,  the  Tender 
I  to  sell  and  convey  tbe  premisea  "  in  coniideration  of  the  »um  of 
'  and  the  agreement  wae  signed  and  sealed  by  both  parties.  Held, 
hie  was  a  sufficient  statement  of  the  consideration  to  satisfy  the 
e  of  Frauds  :  Id. 

en  void  for  Untxrlaintg. — The  owner  of  a  lot,  by  a  written  agree- 
covenanted  "  to  sell  and  con rey  all  that  piece  or  parcel  of  land 
\A  00  the  corner  of  the  public  green,  now  occupied  as  a  store,"  to 
sintiff,  in  consideration,  &c.  "  To  be  conveyed  as  soon  as  the 
□f  the  second  part  (the  plaintiff)  secures  the  ^yment  of  the 
'  Belli,  that  the  agreemeut  was  void  for  uncertatnty,  because  it 
It  fix  the  term  of  credit,  nor  the  kind  or  nature  of  the  security 
given  for  the  purchase-money,  and  there  was  nothing  to  show 
3y  part  of  such  agreement  rested  in  parol :  Id. 


fy'i  Name. — Correcting  a  mistake  iu  the  name  of  a  party,  where 
arty  is  fully  described  iu  the  pleading,  does  not  change  subatan- 
tbe  claim  or  defence,  and  is  no  groaad  for  reversal :  Detog  v. 
t'n,  6  or  7  Kansas. 

Abbignhbnt. 
J  lo  be  Conilrued. — A  transfer  of  stock,  absolute  and  uncondi- 
iu  its  terms,  expressing  a  consideration,  and  vesting  in  the  assignee 
)lete  and  perfect  title  to  the  interest  of  the  assignor  in  such  stock, 
written  memorandum  of  the  transaction,  of  the  same  date,  signed 
;  same  parties  and  by  a  third  person  as  surety  for  the  assignee, 
ed  and  delivered  at  the  same  interview,  and  in  response  to  a 
d  of  the  assignor,  for  a  memorandum  of  the  transaction,  must 
arded  as  delivered  at  one  and  the  same  time,  for  the  same  purpose, 
lould  be  deemed  different  parts  of  the  same  instrument,  and  con- 
together  :  Far/a  v.  Comstock,  59  Barb. 

ling. — And  such  memorandum  being  a  part  of  the  assignment, 
le  two  one  instrument,  a  seal  to  each  is  unnecessary ;  one  seal 
iffice  for  both.  If  a  separate  instrament,  and  executed  even  after 
ngnment,  it  would  operate  as  a  defeasance,  in  equity,  and  (since 
tde)  at  law,  though  not  under  seal :  Id. 

Auction. 
hett  Bidder. — The  "  highest  bidder"  ie  one  who  makes  the  highest 
goad/aiih.     A  trustee  is  not  bound  to  accept  every  bid,  and  the 
will  always  sustain  him  in  refusing  bids  which  would  manifestly 
ite  the  very  object  and  purpose  of  a  sale  :   Chay  v.  Vieri,  33  Md. 

Bills  and  Notes.     See  Agent. 
iltnce  of  Transfer — /nsanify  of  Payee. — Evidence  that  the  payee 
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Crihinai.  Law. 
inaJ  Pleading— Statement  of  Offence.— The  BTcrment  id  an 
lion  for  obtaining  money  under  false  pretences, — that  certain 
itationa  bb  to  the  quantity  and  value  of  land  which  the  accused 
nt  to  sell  to  the  party  to  whom  the  repreHeotationB  were  made, 
Lie,  "  by  meana  of  which  said  false  pretences"  the  money  was 
Ij — there  being  no  avennent  of  facU  showing  any  connection 

the  representations  and  the  alleged  result,  is  esseatially  de- 

Enderi  v.  Tfegjfe,  20  Mich, 
jtatnte  (Comp.   Laws,  sect  6059)  which  provides  that  after 

an  indictment  for  certain  offences  shall  be  held  sufficient  "  if 
Ibe  the  offence  in  the  words  of  the  statute,"  is  not  to  be  con- 
o  ezcnse  the  neglect  to  aver  any  fact  c««ential  t«  the  description 
ffence;   and  such  defect  appearing,  the  judgment  should   be 

on  motion,  or  will  be  lerersed  on  error :  Id. 

DiBTOH   AND   C&KDITOB. 

nmenl/or  Benefit  of  Crediton. — An  assignment  of  property  for 
lefit  of  creditors,  is  not  necessarily  and  per  u  void :  JohnuM, 
^e  of  Johnton  T.  IngertoU,  6  or  7  Kansas, 
irty  held  by  an  assignee  nnder  a  valid  assignment  for  the  bene- 
reditors,  is  not  subject  to  attachment  or  garnishment  for  the 
'  the  assignor :  Id.  , 

dvtent  Auignment. — If  a  party  has  assigned  any  portion  of  his 
f  for  the  purpose  of  defrauding  his  creditors,  such  action  will 
an  order  of  attachment  issaed  against  him  on  soch  grounds : 
;  V.  Lawjhlin,  6  or  7  Kansas. 

Died.    See  Att^nment. 
nered  Crop*. — Kipe  crops,  although  no  longer  drawing  nourish- 
om  the  gronnd,  will,  if  still  unsevered,  pass  by  a  conveyance  of 
1 :   Tripp  v.  Batceig,  20  Mioh. 

rming  Deeda  in  Equity — Mitlake. — To  establish,  according  to 
lea  administered  by  courts  of  eqnitv,  a  mistake,  in  order  to  obtain 
ormation  of  a  deed,  there  must  be  not  only  an  error  on  both 
nt  the  mistake  most  be  admitt«d  or  directly  proved :  Id. 

DiTOBOK.     See  Etuhand  and  Wife. 

EviDKNOB. 
Hel  Record — Change  in  the  form  of  Proceu — RmewaU  of  Pro- 
What  conttitutei  the  record  of  a  Cate. — An  action  was  instituted 
3d  of  Deoember  1859,  on  a  sheriff's  bond,  and  a  writ  of  som- 
ssued,  which  was  returned  "  cannot  be  found ;"  the  writ  was 
d  from  term  to  term,  until  it  was  served  upon  four  of  the  defend- 
10  appeared,  the  other  defendant  having  died.  The  parties  con- 
the  same  in  all  the  writs,  and  those  issued  -snhseqnently  to 
t,  differed  from  it  only  in  stating  the  cause  of  action  and  the 
b  claimed,  bo  as  to  oonform  to  the  requirements  of  sect.  84,  art. 
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HlOHWAT. 

dative  Power — Retrotpeetive  Statvlet. — When  the  legiglatore 
exerciM  of  ita  authority,  has  conferred  a  power  to  act,  and  ] 
the  mode  of  action,  a  Bubstantial  eompliance  with  the  mode 
nlial  to  a  valid  exercise  ef  the  power.  Bat  if  the  power  be 
\j  or  irregularly  exeroiaed,  and  for  that  reason  invalid,  the  le 
may,  by  eubsequent  action,  cure  any  auoh  defect  or  irregulai 
[airement  of  which  was  origiaally  within  ita  disoretion,  and  ii 
over  the  aabjeot  waa  plenary,  iu  power  of  oonGrmation  wll 
e  :  FeopU  ex  rel.  Brutol  v.  Board  of  Supervitort,  20  Mich. 
legifiUtare  have  full  power  within  certain  oonatitutional  lin 
>ver  the  Bnbject  of  laying  out,  altering,  or  disoontiDuing  h 
and  thia  power  they  may  exerciae  directly  :  Art.  4,  §  23  of 
;ntion,  which  deolarea  that  the  legiaialare  ahall  not  vacate  or  a 
id  laid  out  by  commiBai oners  of  highways,  is  equivalent  to 
)  affirmation  of  the  power  to  vacat«  or  alter  a  atate  road,  i 
wer  they  may  delegate  to  the  Board  of  Superviaora  :  Id. 
right  to  paaa  and  repaaa  upon  a  highway,  of  pereons  the  vi 
isc  property  might  he  affected  by  ita  diaconti nuance,  bat  who 
aers  of  the  land  through  which  the  portion  proposed  to  be 
led  pasecB,  can  hardly  be  looked  upon  as  a  vested  right  of 
irhich  it  would  not  be  competent  for  the^legialatare  to  take  a 
'cn  if  they  were  entitled  to  compenaation,  the  law  makes 
an  for  ascertaining  and  adjusting  it:  Id. 

Husband  and  Wife. 
\t  of  Wife  to  carry  on  Bvtineu. — A  married  woman,  havit 
e  estate,  may  parchaoe  a  boat  and  carry  on  the  business  of  b 
,  her  solo  account :    WKedoit  v.  Champlin,  69  Barb.J 
re  is  nothing  in  the  statute  which  fimits  the  kind  of  busi: 
ied  woman  may  carry  on.     Nor  is  there  any  prohibition  agt 
V  ber  husband  as  maater,  or  captun  of  the  boat:  Id. 
Huihand'i  Credilori. — Creditors  have  no  lien  on  the  ' 
nor  is  there  any  way  by  which  they  can  force  him  to  li 
ie  may  give  his  labor  to  a  third  person  for  his  board,  w 
hing,  and  the  creditors  have  no  wsy'to  prevent  it.     S( 
labor  to  his  wife,  npon  the  same  terms ;  Id. 
as  acquired  property  by  his  labor,  his  creditors  nHr  fo 
has  invested  it  in  the  name  of  his  wife,  or  expended  : 
ralue  of  her  separate  property,  a  resulting  trust  may  t 
r  favor,  to  the  extent  of  the  moneys  thus  invested  :  Id. 
question,  in  all  cases  of  this  class,  is  one  of  fraud;  and, 
kindred  questions,  most  be  submitted  to  the  juiy,  either  w 
idence  is  confiicting,  or  when  the  circumstances  are  of  su( 
ter  as  to  crcato  doubt  or  uncertainty  :  Id. 
j>p<i  againtt  Wife. — An  execution  against  the  husband  was  le' 
I  canal-boat,  and  the  wife  joined  in  a  receipt  to  the  sheriff, 
ion  was  subsequently  paid.     Another  creditor  of  the  hnsb 
irds  issued  an  execution,  which  was  levied  npon  the  same  b 
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Held,  that  the  wife  was  not  estopped  from  showing  title  to  the  boat,  is 
against  this  second  execution :  id. 

An  admission  by  the  wife,  to  a  third  person,  that  the  boat  belonged 
to  her  husband,  would  not  be  binding  as  an  estoppel,  in  favor  of  others 
whose  conduct  had  not  been  influenced  by  it :  Id, 

Divorce  on  account  of  Impotence — Jurisdiction  of  Courts  of  Equity 
in  Applications  for  Divorce — Deed  of  Separation.-— 'Where ,  by  organic 
defect  of  the  female,  existing  at  the  time  of  marriage,  there  cannot  be 
vera  copula  between  the  parties,  and  the  defect  is  permanent  and  id- 
curable,  the  case  comes  within  the  legal  definition  of  impotence,  aod 
will  authorize  a  divorce  a  vinculo :  J,  G.  v.  H.  G,,  33  Md. 

Courts  of  equity  in  this  state,  on  applications  for  a  divorce,  sit  not 
in  the  exercise  of  their  ordinary  equitable  jurisdiction,  but  as  divorce 
courts,  and  must  be  governed  by  the  rules  and  principles  established  in 
the  Ecclesiastical  Courts  in  England,  so  far  as  they  are  consistent  with 
the  provisioi^s  of  the  Code :  Id, 

A  voluntary  deed  of  separation  between  husband  and  wife,  is  not  a 
bar  to  a  bond  fide  application  by  the  former  for  a  divorce  from  the 
latter,  on  the  ground  of  her  impotence  at  the  time  of  marriage :  Id, 

Abandonment — Divorce  a  mensa  ei  tJioro, — Abandonment,  ibo  consti- 
tute a  sufficient  cause  for  a  divorce  a  vinculo  matrimonii^  must  be  the 
deliberate  act  of  the  party  complained  against,  done  with  the  intent 
that  the  marriage  relation  should  no  longer  exist :  Lynch  v.  Lynch,  33 
Md. 

Violent  and  outrageous  conduct  on  the  part  of  the  wife,  towards  the 
husband,  rendering  the  proper  discharge  of  the  duties  of  married  life 
impossible,  is  sufficient  ground  for  a  divorce  a  mensa  et  thoro :  Id. 

Right  of  Husband  to  Wife's  Personal  Estate  upon  her  Death. — ^A 
testator  bequeathed  to  his  daughter  certain  leasehold  property,  for  her 
sole  and  separate  use  and  benefit,  without  being  subject  to  the  control 
or  disposal  of  her  husband,  if  she  should  marry,  or  liable  for  his  debte. 
The  share  of  the  daughter  under  the  residuary  clause  of  the  will  wad 
also  declared  to  be  for  her  sole  and  separate  use  and  benefit,  independent 
of  the  control  of  any  future  husband.  The  daughter  became  possessed 
of  the  property  beoueathed  to  her  by  her  father's  will,  and  subsequently 
married..  She  diea  intestate  and  without  issue,  her  husband  surviving 
her.  Heldf  that  the  personal  property  of  the  wife,  limited  to  her  sole 
and  separate  use  by  the  will  of  her  father,  passed  upon  her  death, 
intestate  and  without  issue,  to  her  husband  in  his  own  right :  Cooney 
Adm'r  v.  Woodbum,  33  Md. 

Master  and  Servant.    See  Negligence. 

MORTOAQE. 

Tort  for  Fraudulent  Conversion  of  Property. — Property  described  in 
a  chattel  mortgage,  and  which  is  .taken  out  from  its  operation  hy  a 
fraudulent  contrivance  of  the  mort^gor,  is  wrongfully  converted;  for 
which  an  action  of  tort  may  be  maintained,  and  the  defendant  held  to 
bail :  Matter  of  Hicks,  20  Mich. 

Sale  of  Chattels — Conditional  Delivery, — Upon  a  sale  of  personal 
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y, — msohinery ,  designed  to  be  fixed  to  realty, — a  part  of 
te  price  beiog  paid  in  oasli,  aad  the  balance  seoured  b;  chi 
;e  on  the  same  property,  nhieh,  however,  was  not  to  bo  delivi 
le  owner  of  the  realty  alionid  endone  upon  the  mortgage 
tion  of  the  rights  of  toe  mortgagee,  the  title  passes  on  the 
»ale ;  the  delivery  only  is  suspended  nntil  such  recognitioi 

NxOLiOENCE.  See  Railroad, 
enee — l^vMumplion  m  favor  of  Railroad  Compantet  in  acl. 
'Uriel  to  Emjiioj/ee* — Reputation  of  un^fnew  of  Employee 
the  injury — Burden  of  Proof — Special  Direetvmt. — In  a 
;  by  a  railroad  employee  against  the  company  for  daiasgeB  cav 
alleged  unskilfulnees  or  negligence  of  another  employee  of 
impany,  the  defendante  are  entitled  to  the  benefit  of  the 
>n  that  thej^  eKercised  due  oare  in  the  employment  of  the  pei 
I  with  nnskilfalness,  or  negligence,  and  that  they  had  no  kn 
r  the  defects  of  capacity  or  character  imputed  :  Bami  y,  D.  • 
Iroad  Co.,  20  Mich. 

ral  rcpuUlioo  of  nnfitaeas  would  be  admissible  as  evidence, 
)e  sufficient  to  chargejthe  oompaoy  with  knowledge,  notwithsti 
f  may  have  been  actually  ignorant  of  it.  The  ignoranoe  wil 
Dce  in  a  case  in  which  any  proper  inquiry  would  have  obtai 
ressary  information,  and  where  the  duty  to  inquire  was  pla: 
.ive.  But  the  burden  of  proof  to  eBtsblish  the  unfitness  alle 
^und  of  the  plaiotiff'a  action,  and  the  defendant's  knowle 
I  upon  the  plaintiff:  Id. 

ilrosd  employee  having  knowledge  of  the  unfitness  of  anot 
ee  of  the  same  company,  or  one  whose  position  or  duties  are  e 
ought  to  be  acquainted  with  such  unfitness,  when  it  bad  beci 
03 ;  and  who  does  not  give  information  to  the  company  of 
<a  thoB  actually  or  constructively  known  to  him,  takes  upon  h 

the  risks  of  injury  fVom  such  unfitness,  while  engaged  in 
y  performance  of  his  duties,  ss  much  as  if  he  had  expressly  i 

with  reference  to  possible  injuries  from  that  eeose :  Id. 
lie  the  reasons  which  are  relied  upon  to  chai^  the  officers  of 
ly  with  knowledge,  apply  with  equal  force  to  show  the  knowlc 
pUiutiff,  the  negligence  of  the  latter  in  net  complaining  ii 
i  that  of  the  company  in  employing  an  incompetent  person  ; 
omployer  and  employee  have  equal  knowledge,  and  the  latter  i 
the  service,  each  party  takes  the  risk,  unless  the  employer  nm 
J  give  special  directions.  A  direction  by  a  railroad  officer  to 
ioate  to  perform  an  ordinary  service  such  as  his  employe 
plated,  there  being  nothing  unnsnal  in  the  mode  directed,  is 
special  direction  as  will  chai^  the  company  for  an  injury  ) 

during  the  performance  of  such  service  :  Id. 

Railroad.     See  Negligence. 
•.ii/l  Riik*  incident  to  proximity  to  Railroad* — Ltabili/y  of  C 
. — The  care  which  a  railroad  company  must  exercise  in  the  i 
r  trains  so  as  not  to  injure  property  situated  near  their  tract 
itbgent  upon  such  circumstances  as  the  force  and  direction 
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the  wind,  the  dryness  of  the  weather,  or  the  comhustible  character  of 
property  liable  to  be  affected.  The  company  not  being  in  faalt  as  to  tbe 
quality  or  character  of  their  equipments,  the  special  risks  ineident  to 
proximity  to  railroad  trains  must  be  borne  by  those  who  estftbliah  them- 
selves in  such  localities :  Michigan  Central  Railroad  Co.  y.  Andenom. 
20  Mich. 

Negligence — Evidence. — Where  the  petition  alleges  the  cause  of 
plaintiff's  injury  to  arise  from  a  defective  track,  the  defect  in  the  track 
anywhere  may  be  shown,  if  it  contributed  to  the  injury :  Union  Pacific 
R.  R.  Co.  V.  Handy  6  or  7  Kansas. 

Railroad  companies  are  required  to  use  the  utmost  human  sagacity 
and  foresight  in  the  construction  of  roads,  to  prevent  accideata :  Id. 

Where  the  amount  of  damages  assessed  in  a  verdict  shows  thai  tbe 
jury  was  influenced  by  passion  and  prejudice,  it  is  the  duty  of  the  couit 
to  order  a  new  trial  of  the  case :  Id. 

Sale. 

Sale  of  Real  Estate  to  fix  Contract  Liabilities — Notice. — In  making 
a  sale  of  real  estate  in  order  to  fix  a  contract  liability,  the  sale  must  be 
made  within  a  reasonable  time,  and  conducted  in  a  reasonable  manaer. 
And  if  the  sale  be  by  auction,  the  analogies  of  sales  under  legal  process 
will  furnish  the  rule  as  to  notice ;  and  these  prescribe  a  notice  of  at 
least  six  weeks :  Eldridge  v.  Bliss,  20  Mich. 

Seduction. 

Breach  of  Promise  of  Marriage — Damages. — In  an  action  to  recover 
damages  for  the  breach  of  a  promise  of  marriage,  evidence  was  offered 
of  the  promise  and  of  the  breach,  and  also  of  a  subsequent  sedaction 
of  the  plaintiff  by  the  defendant ;  and  there  was  evidence  tending  to 
show  that  the  seduction  was  accomplished  by  means  of  the  promise  of 
marriage.  HeJd,  that  the  jury  were  warranted,  in  estimating  the  dam- 
ages, to  consider  the  fact  of  seduction :  Sauer  v.  Schulenberg,  33  Md. 

Shipping. 

Mortgage  of  Vessel — Assignment — Rights  of  Assignee — Eguitits  of 
Mortgagors. — The  assignee  of  a  mortgage  of  a  vessel  takes  it  with  all 
the  rights  and  powers  which  were  possessed  by  the  mortgagee;  and  no 
equities  existing  between  several  mortgagors  will  deprive  the  assigaee 
of  any  of  the  usual  remedies  for  the  enforcement  of  the  securitj: 
Dalrymple  v.  Sheehan,  20  Mich. 

Specifio  Performance. 

Although  it  is  a  matter  of  discretion  whether  specific  performance 
will  in  any  case  be  granted,  yet  the  discretion  must  be  exercised  accord- 
ing to  certain  well-established  rules,  and  does  not  rest  in  the  mere  caprice 
of  the  judge :  Foot  v.  Webb,  69  Barb. 

Tenant  in  Common. 

Ejectment  again%t  Co-tenant. — The  possession  of  one  tenant  in  common 
being  in  law  the  possession  of  all  the  co-tenants,  a  tenant  in  common 
cannot  bring  ejectment  against  his  co-tenant  unless  there  has  beeo  an 
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The  otuter  need  not  b«  ncoomp&nied  by  poaitiTe  force,  but  may 
ibliahed  by  uts  and  declaratioDi  brought  home  to  the  koowledge 
eo-tenant :  Sammottd  t.  Mtrritott't  Lenee,  33  Md. 

TaoTXH.    See  Mortgagu. 

TaD8T8  AND  TaosTXis.    See  Avctio*. 

thaitt  hy  TVutteet,  at  their  man  Salet. — A  trustee  jnakiog  a  sale 
trust  property,  oanuot  beoome  ■  purchaser  ou  hia  own  acoonot, 
directly  or  through  the  kid  of  another :  TenoiUiger  t.  Brovn 
J9  Barb. 

a,  if  an  executor  selUog  property  under  the  order  of  the  surro- 
ir  the  pajrment  of  debts,  becomes  oimself  interested  in  i  purchase 
made  by  one  employed  by  him  to  aet  aa  auctioneer,  and  wb* 
iecomes  his  Bub-agent,  a  residuarj  devisee  may  come  into  a  court 
ity  and  Bet  aside  the  sale,  and  bare  the  property  resold  :  Id. 
u  a  sale  of  lands,  by  an  executor,  under  an  order  of  tbe  surro- 
)r  the  payment  of  debts,  B.  officiating  as  auctioneer,  struck  off 
imises  to  himself.  Before  the  confirmation  of  the  sale,  tbe  pay- 
if  the  purchase-money,  or  tbe  delivery  of  the  deed  to  B.,  an 
^ment  was  made  between  bim  and  tbe  executor,  by  which  the 
wcsme  equally  interested  with  tbe  foTmer  in  tbe  purchase  of  tho 
;y.  The  sale  was  confirmed  by  the  surrogate,  and  a  conveyance 
premises  executed,  by  the  executor  to  B.,  wbo,  on  the  same  day, 
ed  an  equal  undivided  half  of  eaid  premisee  to  the  executor. 
,bat  neither  fi,  nor  the  executor  could  be  protected  against  the 
of  those  interested  ia  the  estate  directed  to  be  sold ;  the  pur- 
)eing  a  palpable  violation  of  the  statute,  and  in  direct  hostility  to 
ll-estahlished  principle  that  a  trustee  shall  not  be  allowed,  directly 
ireotly,  to  speculate  out  of  the  trust  property,  or  to  become  a 
ser  thereof  for  his  own  benefit:  Jd. 

Vendor  and  Pubghabeb.     See  Agreemtnt ;  Sak. 

Water. 

it  to  Erect  and  Mamtain  Barriert- — Where  a  stream  running 
the  defendant's  land,  and  tbence  upon  the  plaintiff's  land  below, 

a  flood  broke  through  ite  bank,  making  an  opening  sufficient  to 
.U  the  water  ordinarily  running,  and  through  this  new  channel 
tter  would  have  continned  to  run,  if  not  prevented,  Eetd,  that 
Fendant  had  a  right,  for  his  own  protection,  to  erect  a  barrier  or 
icroes  the  crevasse  or  new  channel,  for  the  purpose  of  confining 
lers  within  their  original  channel;  provided  he  did  not  build  such 

too  higb,  nor  project  it  into  the  streum,  so  aa  to  prevent  the 
running  in  its  accustomed  cbaunel  and  with  its  usual  force : 
v.  Kianiy,  59  Barb. 

I,  ako,  that  tbe  defendant  wis  not  bound  to  keep  the  original 
:1  of  the  creek  open,  upon  his  own  lands,  as  a  condition  to  his 
D  maintain  such  barrier.  And  that  he  was  not  liable  to  the 
B  for  any  damages  that  might  ensne  from  a  failure  to  do  so  :  Id. 
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Witness. 

CrediMHty  uihen  Impeached, — There  is  no  positive  rule  of  law  which 
excludes  from  coDsideration  bj  a  JHry  the  uncorroborated  testimony  of 
a  witness  who  admits  that  he  had  perjured  himself  on  a  former  trial. 
Such  a  disregard  of  his  oath  is  enough  to  justify  the  belief  that  he  is 
capable  of  any  amount  of  falsification  (People  y.  Knowles,  15  Mich. 
408).  But  his  credibility,  under  such  circumstances,  is  exclusiTely  for 
the  jury,  and  there  is  no  rule  of  law  which  preyents  their  giying  credit 
to  such  a  witness,  if  they  in  fact  do  belieye  nim :  FUher  y.  The  Ftopk, 
20  Mich. 


^^ 
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Fire  Inbvrangi. — A  Treatise  on  the  Law  of  Fire  Insurance.  By  HiirsT 
Flanders.    Philadelphia:    Claxton,  Remsen  &  Haffelfinger,  1871. 

The  aboye  yolume  fills  a  gap  in  the  literature  of  a  branch  of  the  law 
which  has  lon^  been  yacant.    Its  execution,  both  by  the  author  and  the 

Sublishers,  is  highly  creditable.  A  perusal  of  the  work  has  satisfied  ub  that 
[r.  Flanders  has  maintained  in  this  his  last  work,  the  hieb  standard  which 
he  had  reached  as  a  writer  on  Maritime  Law.  Since  the  Digests  haye  been 
become  so  cumbersome  they  haye  almost  ceased  to  be  manuads  for  reference. 
It  will  require  a  heayy  case  to  justify  a  search  through  the  United  States 
Digest  The  working  lawyer  now  requires  to  haye  his  manual  at  hand  in 
the  shape  of  a  text-book  on  the  subject  which  he  wishes  to  examine.  Except 
in  the  yery  incomplete  work  of  Angell  on  Fire  and  Life  Insurance,  he  had 
none  in  the  largely  extended  field  of  inyestigation^  connected  with  Fire 
Insurance,  until  Mr.  Flanders  devoted  his  labors  to  this  subject. 

The  work  is,  as  all  law  books  to  a  certain  extent  must  be,  necessarily  one 
of  compilation.  We  have  looked  to  see  whether  Mr.  Flanders  has  faithfally 
presented  in  the  text  the  result  of  the  latest  decisions  both  in  Enffland  and 
m  this  country.  We  find  he  has  done  so.  His  notes  contain  what  notei 
should  do — intelligent  syllabi  of  the  cases  on  which  he  founds  the  texL 
We  could  not  ask  him  to  do  more  than  this.  The  subject  is  not  one  which 
requires  elementary  treatment  or  exhaustive  criticism.  The  law  of  Fire 
Insurance  has  grown  up  with  the  necessities  of  the  community,  with  the  aid 
of  very  little  legislation,  and  has  developed,  through  the  common  law  of  a 
long  line  of  decisions,  into  a  well-understood  system.  It  is  embarrassed  with 
little  technicality ;  but  there  is  a  constant  struggle,  on  the  part  of  the  oourta 
of  law,  to  relieve  the  insured  from  the  consequences  of  a  contract  always 
drawn  up  by  and  in  the  interests  of  the  underwriter.  It  is  to  the  credit  of 
the  latter  that  the  clauses  of  a  policy  are  so  seldom  called  into  question. 
Still  no  one  can  help  seeing  how  disastrously  they  might  be  used  to  defeat  a 
pust  claim  for  a  loss.  A  judee  once  said  that  a  policy  of  insurance,  with  all 
its  conditions  annexed,  is  little  more  than  an  honorary  undertaking  to  pay. 
We  think  it  a  subject  on  which  legislation  is  required,  and  that  a  corporar 
tion,  seeking  the  insurance  business,  should  be  controlled  as  to  the  contract 
which  it  enters  into— at  least  in  the  formal  conditions  of  a  policy  necesaary 
to  its  enforcement,  and  in  the  clauses  which  will  defeat  its  operation. 

The  book  is  one  which  will  necessarily  have  a  large  circulation,  as  th« 
demand  for  it  will  not  be  confined  to  the  profession,  but  it  will  find  its  way 
into  every  insoranoe  office.  We  coneratulate  the  public  that  the  work  has 
been  confided  to  hands  so  careful  as  wose  of  Mr.  Flanders. 
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riTH  reference  to  this  subject  of  great  and  growing  import- 
)  it  is  purposed  in  the  present  article  briefly  to  notice,  in  one 
vo  aspects,  two  leiuling  features,  viz. :  First,  The  validity  of 
unstamped  instrument  as  dependent  upon  the  intent  with 
3h  the  stamp  was  omitted ;  and  Second,  The  presumption  as 
[lis  iDtent  when  the  fact  of  the  omission,  simply,  appears. 
'irat.  Sect.  158  of  the  Stamp  Act  provides :  That  any  per- 
or  persons  who  shall  make,  sign,  or  issue,  or  who  shall  cause 
e  made,  signed,  or  issued,  any  instrument,  document,  or  paper 
my  kind  or  deacription  whatsoever,  or  shall  accept,  negotiate, 
lay,  or  cause  to  be  accepted,  negotiated,  or  paid,  any  bill  of 
lango,  draft  or  order,  or  promissory  note  for  the  payment  of 
ley,  without  the  same  being  duly  stamped,  or  having  tbere- 
n  an  adhesive  stamp  for  denoting  the  tax  chargeable  thereon, 
cancelled  in  the  manner  required  by  law,  with  intent  to  evade 
promgiimg  of  this  act,  shall  for  every  such  offence,  forfeit  the 
I  of  fifty  dollars,  and  »uch  instrument,  document  or  paptr,  Inlt, 
ft,  order,  or  note,  not  being  stamped  according  to  law,  ihall 
leemed  invalid  and  of  no  effect. 

'hat  in  some  cases  unstamped  instruments  are  void  nnder  this 
ion  is  clear,  but  in  just  what  instances  depends  upon  the 
ase  "such  instrument,"  4.c.  If  these  words  be  construed  to 
e  relation  to  the  intent  of  the  party  making  the  omission, 
[)  whenever  any  document  appears  unstamped  its  validity  de- 
ds  upon  the  question  whether  or  not  in  that  particular  case 
Vol.  HX,— 31  <481) 
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there  had  been  any  intention  to  defraud  the  government.  If,  on 
the  other  hand,  the  term  applies  to  every  instrument  which  haa 
not  been  stamped,  then  it  is  the  unstamped  instrument  simplj 
which  is  void.  And  both  these  constructions  have  been  adopted 
by  different  courts. 

Looking  at  the  question  outside  of  the  authority  of  the  various 
decisions,  considering  the  section  within  itself,  a  close  following 
of  the  grammatical  rules  for  the  construction  of  sentences  seems 
to  favor  the  former  construction.  Yet  the  true  construction  of 
course  hinges  on  the  intention  of  the  makers  of  the  act ;  and 
this  intention  should  be  followed  though  such  construction  eeem 
contrary  to  the  strict  letter :  Minor  v.  Mechanics'  Bank  of  Alex- 
andriaj  1  Pet.  64 ;  Wilkinson  v.  Leland^  2  Id.  622.  And  statutes 
of  this  nature  are  not  penal  in  the  sense  that  they  must  be  strictlj 
construed,  but  they  are  to  receive  a  liberal  interpretation  to  ad- 
vance the  intention :  United  States  v.  Twenty^five  Cases  of  Olotk 
Crabbe  356 ;  Taylor  v.  UniUd  States,  8  How.  197 ;  Jortm  v. 
Southeastern  Railway^  6  De  O.  M.  &  G.  270. 

We  may  derive  much  light  on  the  intended  meaning  of  the 
section  from  the  way  in  which  it  was  made  up.  It  is  composed 
of  sections  95  and  100  of  the  original  Act  of  1862,  revised  bj 
Act  of  1864,  and  amended  by  Acts  of  1865  and  1866. 

Sect.  95  of  Act  of  1862  provided :  That  if  any  person  or  per- 
sons shall  make,  sign  or  issue,  or  cause  to  be  made,  signed  or 
issued,  any  instrument,  document,  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  without  the  same  being  duly  stamped  for  denoting 
the  duty  hereby  imposed  thereon,  or  without  having  thereupon 
an  adhesive  stamp  to  denote  said  duty,  such  person  or  persons 
shall  incur  a  penalty  of  fifty  dollars,  and  such  instrument,  does- 
ment,  or  paper  as  aforesaid  shall  be  deemed  invalid  and  of  bo 
effect. 

Sect.  100  of  the  same  act  provided :  That  if  any  person  or 
persons  shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or 
issued,  or  shall  accept  or  pay,  or  caf  se  to  be  accepted  or  paid, 
fcith  design  to  evade  the  payment  of  any  stamp  duty,^  any  bill  of 

1  The  bill  as  originally  drawn  did  not  contain  this  clanse,  but  it  was  innrted  hi 
the  Senate  and  Hoase  on  motion.  Mr.  Sheffcid,  when  making  the  motion  in  thf 
House,  remarked  **that  it  wonld  be  very  unjust  to  impose  this  heavy  penalty  on  t 
person  who  might  never  have  read  the  statute  or  known  of  its  proviieions."  S«« 
Congressional  Globe  1861-2,  Part :',  Pa};e  1509. 
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[change,  draft  or  order,  or  promiesory  note  for  the  payment  of 
one;,  liable  to  any  of  the  duties  imposed  by  this  act,  without 
le  same  being  duly  stamped,  or  having  thereupon  an  adhesiTO 
amp  for  denoting  the  duty  hereby  charged  thereon,  he,  she,  or 
ey  shall,  for  every  such  bill,  draft,  order,  or  note,  forfeit  the 
im  of  two  hundred  doIlarB. 

In  the  thorough  revision  of  1864  these  two  sections  were 
'onght  together ;  doing  away  with  the  distinction  between  the 
'o  classes  of  instruments  in  the  amount  of  penalty  imposed,  and 
aking  it  in  all  cases  the  larger  sum  of  two  hundred  dollars.  By 
e  amendment  of  1865  the  penalty  was  again  placed  at  fifty 
liars ;  and  by  that  of  1866  there  was  added  after  the  terms 
mch  instrument,"  kc,  the  phrase  "not  being  stamped  accord- 
a;  to  law." 

It  is  to  be  observed  with  reference  to  the  union  of  the  two  see- 
ms 95  and  100  in  the  new  section  158,  that  It  is  but  a  re-enacts 
!Dt  of  the  old  sections,  and  should,  therefore,  carry  with  it  the 
nstroction  which  belonged  to  them.  "  It  is  common  learning," 
ys  Mktcalp,  J.,  in  Commonvreahh  v.  HartiuU,  3  Gray  451, 
that  the  adjudged  construction  of  the  terms  of  a  statnte  is 
acted  as  well  as  the  terms  themselves,  when  an  act,  which  has 
en  passed  by  the  legislature  of  one  state  or  country,  is  after- 
irds  passed  by  the  legislature  of  another.  8o  when  the  same 
^slature,  in  a  later  statute,  use  the  terms  of  an  earlier  one 
lich  has  received  a  judicial  construction,  that  construction  is  to 

given  to  the  later  statute."  In  changes  of  this  nature  the 
tention  to  alter  the  known  construction  of  the  old  law  must 
sinly  appear,  the  presumption  being  in  favor  of  the  old  con- 
'uction :  McKemie  v.  The  State,  6  Eng.  594 ;  Burnham  v. 
evens,  33  N.  H.  247  ;  Hughet  v.  Farrar,  45  Me.  7S ;  Conger  v. 
irker,  11  Ohio  N.  S.  1.  And  even  thongh  alterations  may 
tve  been  made,  if  terms  or  phrases  are  employed  which  were 
ed  in  old  acts,  the  same  meaning  will  be  given  them  as  in  former 
;islation :  State  v.  Southwaite,  3  Zabr.  143 ;  MeKee  v.  MeEee, 

Mil.  352 ;  Myrick  v.  Hatey,  27  Me.  19  ;  Wkitmore  v.  Rood, 
I  Vt.  49.  - 

The  phraseology  of  the  revised  sect.  158  was  substantially  the 
me  as  that  in  the  older  sects.  95  and  100.  The  outline  of 
ct.  95  was  retained,  incorporating  within  it  sect.  100,  retaining 
e  heavier  penalty  and  with  it  its  accompanying  clause  with 
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reference  to  intent.  Otherwise  there  was  no  material  change. 
And  can  there  be  any  doubt  as  to  the  meaning  given  to  the 
phrase  ^'  such  instrument,''  &c.,  in  the  earlier  legislation  ?  There  \» 
no  room  for  any  other  than  this ;  that  every  unstamped  instrument 
is  to  be  the  invalid  instrument.  "  It  seems  perfectly  clear,"  say 
the  Revenue  Department  (Dec.  No.  34),  "  that  by  the  provisions 
of  sect.  95  the  person  who  makes,  &c.,  without  affixing  the  stamp, 
incurs  the  penalty  as  aforesaid,  and  the  instrument  or  document 
is  invalid  in  consequence  of  such  neglect:''  Boutwell's  Tax 
System  234 ;  and  again  in  Ruling  No.  302,  ''  On  and  after  Jane 
1st  1863,  any  instrument  executed  without  the  requisite  stamp 
will  for  that  cause  be  invalid:"  Boutwell's  Tax  System  351. 

The  legislators  plainly  had  in  mind  two  very  distinct  ideas: 
first,  that  the  stamp  was  to  be  an  essential,  legal  part  of  the 
instrument^  and  that  without  it  there  would  be  no  valid  instra- 
ment ;  and  second,  that  the  person  whose  duty  it  was  to  affix  the 
proper  stamp  should  render  himself  liable  to  a  penalty  for  omit- 
ting to  discharge  this  duty,  the  penalty  where  heaviest  depending 
upon  the  intent  of  the  person.  In  other  words,  the  intent  ^u 
applicable  to  the  person  and  the  penalty  for  which  he  was  to  be 
liable,  while  the  validity  of  the  instrument  was  dependent  simplv 
upon  the  question  whether  it  was  stamped  or  unstamped;  and 
''  such  instrument "  having  reference  solely  to  the  unstamped 
instrument. 

Applying,  then,  the  rules  of  law  as  above  stated,  to  this  reri* 
sion  as  it  appears  in  the  light  of  the  sections  from  which  it  was 
drawn,  and  the  argument  seems  strong  that  the  instrument  which 
is  unstamped  from  any  cause  is  invalid.  At  least  if  the  phrase- 
ology be  ambiguous,  as  would  appear  to  be  the  case  from  the 
I  fact  of  the  conflict  between  the  decisions,  the  presumption  is  in 
favor  of  such  a  construction.  And,  as  if  to  add  the  legislative 
sanction  to  this  presumption,  the  amendment  of  1866  makes 
'^  such  instrument,"  the  one  ^^  not  being  stamped  according  to  law." 

And  this  construction  seems  to  advance  the  policy  of  the 
section  in  question.  Having  a  stamp  act,  it  should  in  some  waj 
be  made  effectual.  To  say  that  every  instrument  mast  be 
stamped,  and  then  allow  that  the  document  is  just  as  good  with- 
out putting  the  stamp  on,  verges  on  advice  more  than  law.  Sect. 
158  is  to  meet  this  difficulty,  and  its  purpose  is  to  effectually 
require  the  affixing  of  stamps  in  accordance  with  the  provisions 
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the  Stamp  Act.  Prescribing  a  penalty,  as  is  here  done,  it  is 
le,  meets  this  in  a  measure,  and  ;et  it  does  not  seem  to  cover 
t:  broad  design  which  Congress  had  in  view,  that  is,  to  make  the 
imp  a  necessary  part  of  the  instrument.  This  done,  every 
rson  having  any  connection  with  the  paper  haa  an  interest  in 
3ing  that  it  is  properly  made  out  in  this  respect  as  with  othei- 
^uirements,  as,  for  example,  that  a  seal  should  be  put  on  a 
ed.  Making  the  validity  of  the  instrument  depend  ,upon  the 
ixing  the  stamp  required,  completely  covers  the  object  of  the 
rifikture.  It  was  well  expressed  by  Mr.  Fessenden,  in  reply 
a  question  put  to  him  by  a  member  of  the  Senate ;  "  The 
aate  will  notice  with  respect  to  all  these  Instruments  which  it 
provided  shall  be  stamped,  that  they  are  of  no  validity  unless 
i  stamp  is  put  on,  and  therefore  the  individual  who  wants  his 
ainess  properly  done  must  see  that  the  stamp  is  on.  *  •  • 
is  all  provided  for  by  the  simple  fact  that  the  instrument  is  of 
validity  unless  the  stamp  is  put  on:"  Congressional  Globe, 
61-2,  part  8,  Page  2847. 

Stamp  acta,  however,  are  not  the  moat  popular  in  this  country; 
<i  it  muat  be  admitted  that  the  weight  of  authority  is  against 
is  view.  On  the  one  hand,  that  the  unstamped  instrument  is 
.alid,  without  reference  to  the  intent,  is  held  in  Iowa  {ffugua 
Strickter,  19  Iowa  413) ;  and  Nevada  (Mai/nard  v.  Johmon,  2 
n-.  25 ;  2  Id.  16).  While  on  the  other  hand,  that  the  invalidity 
penda  upon  the  intention  with  which  the  stamp  was  omitted  is 
Id  in  Vermont  {Hitchcock  v.  Sawyer,  39  Vt.  412) ;  Massachn- 
lU  ( Tobey  V.  Chipman,  Govern  v.  Littlefield,  Wiley  v.  Rohimon, 
;  Allen  123-8;  Crocker  v.  Foley,  13  Id.  376;  Holyoke  Go. 
Franklin  Co.,  97  Maes.  150) ;  New  York  {Beebe  v.  JIutton, 
Barb.  187;  Vorebeek  v.  Boe,  50  Id.  302);  Pennsylvania 
IcGovem  v.  Hoabeck,  53  Penn.  176) ;  Alabama  {Blunt  v.  Bates, 
I  Ala.  470);  Arkansas  {Dorrit  v.  Grace,  25  Ark.  8261;  Cali- 
rnia  {Hallock  v.  Jaudin,  34  Cal.  167). 

Second.  Assuming  that  the  validity  of  an  aoatamped  instrument 
pends  upon  the  intent  with  which  the  stamp  was  omitted,  the 
actical  question  then  often  arises;  if  it  appear  that  an  instru- 
ent  is  unstamped,  and  there  is  no  other  evidence  with  respect 
it,  what  is  the  presumption  as  to  its  validity  ? 
The  Supreme  Court  of  Massachusetts  in  a  number  of  cases 
ive  seemed  to  take  the  ground  that  in  all  such  instances  it  must 
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be  presumed  that  the  stamp  was  innocently  left  off,  and  that  the 
party  questioning  the  validity  must  show  affirmatively,  by  other 
evidence,  the  fraudulent  intent.  See  Desmond  v.  NorrUj  10 
Allen  250 ;  SneU  v.  Moulton,  12  Id.  396;  aavem  v.  LdUlejUld, 
13  Id.  127 ;  Wiley  v.  Bobimon,  13  Id.  128 ;  Crocker  v.  Foley, 
13  Id.  376. 

With  great  deference  to  the  intimation  from  such  high  authority, 
to  us  there  seems  to  be  a  difficulty  in  this  view,  in  that  by  it  the 
act  itself  is  not  taken  into  account.  Every  man  is  unquestion- 
ably to  be  presumed  innocent  till  proved  guilty  ;  yet  if  it  appear 
that  he  has  done  an  unlawful  act,  we  presume  him  to  have 
intended  the  natural  consequences  of  that  act.  In  other  wordB 
the  act  throws  the  burden  on  the  defendant  to  disprove  the  intent. 
Thus,  in  cases  of  murder,  '^  the  fact  of  killing  being  first  proved, 
all  the  circumstances  of  accident,  necessity,  or  infirmity  are  to 
be  satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of 
the  evidence  proved  against  him ;  for  the  law  presumeth  the  fact 
to  have  been  founded  in  malice  until  the  contrary  appeareth :' 
Foster's  Crown  Law  255 ;  See  Commonwealth  v.  York,  9  Met. 
93.  In  cases  of  malicious  prosecution,  the  want  of  probable 
cause  depends  not  upon  the  actual  fact  but  the  belief  of  the  partj; 
yet  the  fact  being  shown,  the  belief  and  malicious  intent  may  be 
inferred,  and  "  the  burden  put  upon  the  defendants  to  rebut  this 
presumption :"  WilU  v.  Noyes,  12  Pick.  827  ;  1  Phillips  on  Ev. 
632.  And  these  cases  are  not  favored  in  law :  Stone  v.  Crocker, 
24  Pick.  83.  To  constitute  the  crime  of  larceny,  there  must  be 
a  taking  of  property  with  an  intent  to  appropriate  it :  Common- 
wealth V.  AdarnB^  7  Gray  44 ;  but  the  possession  is  primd  facie 
evidence  of  the  intent:  Commonwealth  v.  WiUardy  1  Mass.  6; 
'  1  Phillips  on  Ev.  634.  In  cases  of  false  representations,  the 
intention  to  deceive  and  defraud  must  be  alleged  and  proved; 
but  the  falsehood  uttered  is  sufficient  proof  of  the  intention:  1 
Phillips  on  Ev.  633  ;  and  '^  where  a  prosecutor,  on  an  indictment 
for  forging  a  receipt  with  intent  to  defraud  hiu,  swore  that  he 
believed  the  prisoner  had  no  such  intent,  the  judge  directed  the 
jury  that  the  defrauding  being  the  necessary  effect  and  conse- 
quence of  the  forgery,  was  sufficient  evidence  of  the  intent  of 
the  prisoner  to  warrant  them  in  convicting ;  and  the  judges  held 
the  conviction  to  be  right."  (Id.  632.)  In  the  case  of  Seymour 
T,  Smithy  bankrupt,  Judge  Hall,  of  the  United  States  District 
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t  Northern  District  of  New  York,  decided  that  the  malcing 
general  aasignmeat,  without  preference,  by  an  ineolveiit 
ir,  was  an  act  of  bankruptcy ;  that  an  express  denial  under 
of  intent  to  defeat  or  delay  the  operations  of  the  Bankrupt 
by  making  such  assignmeDt,  waa  of  no  avail  as  against  the 
usive  legal  presumption  of  such  intent  arising  out  of  the 
»ion  of  the  execution  of  such  assignment :  3  Bankrupt  Reg. 

}f.  Greenleaf  thus  lays  down  the  general  principle  applicable 
cases.  "  The  law  presumes  every  act,  in  itself  unlawful, 
ve  been  crimii^lly  intended,  until  the  contrary  appears :" 
lenleaf  on  Ev.  g  34 ;  and  this  same  presumption  arises  in 
;ages :  Ibid. 

the  case  in  question,  the  person  who  issues  an  instrument 
mped,  in  violation  of  the  revenue  laws,  does  an  unlawful 
r  which  the  natural  and  neccBsary  conaeqaenees  are  that  the 
sions  of  the  stamp  act  are  evaded  and  government  defrauded : 
rby  should  not  this  same  general  principle  apply  ?  Granted 
Jie  intent  must  be  alleged  and  proved,  yet  proof  of  the  un- 
1  act  it  would  seem  should  make  a  primd  facie  case  on  the 
ion  of  intent.  And  such  appears  to  be  the  view  sanctioned 
me  of  the  decisions :  See  Beebe  v.  Hutton,  47  Barb.  187. 
H.  H.  Bond. 


THE  PROPRIETARY  TITLE  OF  THE  PENNS. 

the  last  of  the  male  descendants  of  William  Fenn  has 
tly  deceased,  it  becomes  interesting  to  review  the  course  of 
mission  of  the  title  to  the  soil  of  Pennsylvania,  vested  in 
im  Fenn  in  fee,  by  charter  of  Charles  II.,  dated  the  4th  of 
b  1681. 

lliam  by  his  will,  after  devising  ten  thousand  acres  in  the 
ice  for  the  three  children  of  bis  deceased  son  William,  and 
lonsand  acres  for  his  daughter  Aubrey,  devised  all  his  lands, 
lents,  and  her  edit  amenta,  rents,  &c.,  in  Pennsylvania  and 
jries  thereunto  belonging,  or  elsewhere  in  America,  unto 
ah  his  wife  and  others,  and  their  heirs,  in  trust,  to  sell  and 
le  of  so  much  thereof  as  might  be  necessary  to  pay  bis 
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debts ;  and  all  the  rest  of  his  lands  and  hereditaments  irhatso- 
ever,  situate,  lying  and  being  in  America,  to  convey  to  his 
children  by  his  present  wife,  in  such  proportions  and  estate  as 
she  should  think  fit.  This  will  he  confirmed  27th  of  3d  month 
1712;  and  it  was  proved  3d  November  1718.  See  Will  Book, 
Philadelphia,  No.  I.,  p.  238. 

William  Penn  left  children  by  his  wife  Hannah,  four  song, 
John,  Thomas,  Richard,  and  Dennis,  and  a  daughter  Margaret. 
Hannah  Penn,  after  the  death  of  Dennis  in  his  minority,  by  deed 
of  January  7th  1725  appointed  and  directed  conveyance  of  one- 
half  the  province  of  Pennsylvania  and  of  th^  three  lower  counties 
unto  John  Penn,  her  eldest  son,  and  the  other  half  equally  to 
her  sons  Thomas  Penn  and  Richard  Penn,  in  fee. 

June  24th  1735,  Samuel  Preston  and  James  Logan,  the  sur- 
viving trustees,  released  said  estates  to  John,  Thomas,  and  Richard 
Penn. 

On  the  8th  May  1732,  the  said  three  proprietaries,  then  owners 
in  fee,  executed  articles  covenanting  with  each  other,  binding 
themselves  respectively  to  devise  their  shares  to  the  eldest  son  in 
tail  male,  remainder  to  other  sous  in  like  manner ;  and  if  any 
should  die  without  issue  male,  his  share  should  go  to  the  surri- 
vors  or  survivor  and  heirs  as  he  should  appoint;  and  if  no 
appointment  should  be  made,  then  it  is  to  go  equally  to  the  sur- 
vivors and  their  heirs  male ;  chargeable  in  either  case  with  provi- 
sions for  widows  and  daughters.  And  if  either  of  said  parties 
should  die  without  any  issue  he  is  to  appoint  his  share  or  estate 
to  the  other  of  said  parties  or  either  of  them  as  he  should  think 
fit,  with  power  to  charge  certain  sums  thereon.  And  if  either 
should  die  without  any  appointment,  then  his  share  is  to  go  to  the 
survivors  or  survivor  and  heirs,  subject  to  charges  in  favor  of  any 
widow,  and  of  half  sister  Letitia  Aubrey,  widow,  and  the  children 
of  whole  sister  Margaret  Freame.  With  power  of  revocation  by 
all,  or  by  the  survivors  of  one  dying  without  issue  male,  but 
without  prejudice  to  appointments  made  by  deceased. 

On  the  24th  October  1746,  the  said  John  Penn  made  his  will 
which  was  proved  September  1st  1747.  He  died  unmarried  and 
without  issue  in  1746.  See  Will  Book  II.  p.  295.  He  devised 
his  moiety  of  Pennsylvania  and  of  the  three  lower  counties  (now 
state  of  Delaware)  unto  his  brother  Thomas  Penn  for  life,  and 
after  his  death  to  the  first  son  of  Thomas  in  tail  male,  and  in 
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ult  of  issue,  to  the  second,  third,  fourth,  fifth,  and  other  soni 
rding  to  priority  of  age  in  tail  male ;  and  in  defaalt  of  bucI 
!,  then  to  his  brother  Richard  Penn  for  life,  remainder  t< 
lard's  BOD  John  for  life,  and  to  the  first  son  of  the  latter  ii 
male ;  and  in  defanlt  to  other  sons  of  faia  said  nephev  Johi 
I,  according  to  priority  of  age  in  tail  male;  and  then  in  liki 
ler  to  his  nephew  Richard  son  of  his  brother  Richard,  anc 
one ,'  and  in  defanlt  of  such  issue,  then  anto  the  other  sont 
13  brother  Richard  according  to  seniority  of  age  in  tail  male, 
;fault  of  such  issue  male,  then  onto  his  brother  Thomas  Penn 
it  general;  and  in  defanlt,  &c.,  nnto  his  said  nephew  John 
I  in  tail  general ;  and  in  default,  &c,,  unto  his  said  nephevi 
ard  Penn  in  tail  general ;  and  bo  ae  to  his  brother  Richard'^ 
'  sons  successively.  With  remainder  to  Richard's  daughter 
lah  for  life,  and  to  her  sons  successively  in  tail  male ;  and 
to  her  in  tail  general ;  and  in  default  of  such  issue  then  to 
rother  Richard  in  tall  general ;  and  in  default  of  such  issue 
his  sister  Margaret  Freame  for  life,  and  then  to  her  sons  in 
nale,  &c.,  &c. 

e  said  will  of  John  Penn,  son  of  the  first  proprietary, 
wered  the  tenant  in  possession  of  his  moiety  of  the  province 
lower  counties  to  convey  and  grant  lands,  of  any  estate  how 
soever,  reserving  by  each  grant  of  any  lands  as  much  quit- 
in  proportion  and  the  like  services  as  htyl  lately  been  gene- 
reserved  on  other  lands  granted  out  by  himself  and  brothers, 
:he  purchase-moneys  and  fines  to  go  to  the  possrasor ;  the 
'enta  to  descend  and  go  according  to  the  limitations  of  the 

articles  of  agreement  between  the  surviving  sons  of  the 
iroprietary,  made  January  '61at  17<50,  Thomas  and  Richard 
confirmed  the  articles  of  3732,  and  they  made  the  like  power 
le  in  fee  as  in  John  Penn's  will,  applicable  to  their  respec- 
ourth  parts  of  the  province  of  Pennsylvania,  &c.  And  by 
it  articles  between  them  it  was  agreed  that  if  either  should 
no  issue  male,  but  issue  female,  the  latter  should  take  tbeir 
-'s  share  before  all  or  any  of  the  issue  female  of  the  other. 
:hard  Penn,  son  of  the  first  proprietary,  made  his  will, 

21st  March  1750,  with  several  codicils,  and  died  in  1771, 
ig  sons  John  Penn  (called  the  elder)  and  Richard  Penn,  and 
Iter  Hannah ;  and  devised  his  share  of  Pennsylvania  to  his 
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son  John  Penn  for  life  ^  remainder  to  John's  sons  sacce8si?elj  in 
tail  male ;  with  further  remainder  to  his  son  Richard  Penn  for 
life,  and  remainder  to  Richard's  sons  successivelj  in  tail  male, 
&c.,  with  further  remainder  to  his  son  William  Penn  in  tail  male, 
and  to  William's  sons  successively  in  tail  male,  &c.,  with 
-  remainder  to  testator's  brother  Thomas  for  life,  remainder  to  his 
sons  in  tail  male  ;  with  further  remainders  to  testator's  sons  John, 
Richard,  and  William,  and  other  sons  for  estates  tail  general^ 
&c.,  &G.  With  the  like  power  as  in  his  brother  John's  will,  for  the 
person  in  possession  to  grant  and  convey  in  fee.  William,  the 
third  son,  died  in  the  lifetime  of  his  father  without  issue. 

Said  Richard  Penn,  the  testator,  left  two  sons,  John  Penn, 
called  the  elder,  Governor  of  Pennsylvania  before  the  Revolution, 
who  died  in  1795,  without  issue ;  and  Richard  Penn,  who  died 
in  1811,  leaving  sons  William  and  Richard,  both  of  whom  died 
without  issue ;  William  in  1845  or  6 ;  Richard  in  1863 ;  whereby 
the  male  heirs  of  Richard  Penn  became  extinct. 

Thomas  Penn,  second  son  of  the  first  proprietary,  on  the  15th 
August  1751  executed  a  deed  of  release  as  a  marriage  settle- 
ment  with  Julianna,  daughter  of  the  Earl  of  Pomfret,  unto 
David  Barclay  and  Thomas  Hyam,  conveying  his  fourth  of 
Pennsylvania  and  the  lower  counties,  whereby  an  annual  charge 
was  to  be  raised  for  her  for  life ;  reciting  the  preceding  articles, 
to  the  use  of  said  X^^omas  Penn  for  life ;  remainder  to  the  use  of 
his  first  and  other  sons  severally  and  successively,  according  to 
priority  of  birth  in  tail  male,  &c.,  &c.,  and  in  default  of  such  to 
his  brother  Richard  Penn  for  life ;  remainder  to  his  son  John  for 
life,  and  then  to  his  sons  in  tail  male  successively ;  remainder  to 
Richard's  son  Richard  for  life,  and  then  to  his  sons  in  tail  male 
successively ;  remainder  to  Richard's  son  William,  and  sons  in 
like  manner ;  remainders  to  the  heir%  of  the  body  of  said  Thomat 
Penn  (the  grantor).  With  a  power  of  sale  in  said  Thomas  Penn 
and  others  in  possession  for  the  time  being,  to  sell  and  convey  in 
fee,  as  in  his  brother  John's  will. 

Thomas  Penn  died  in  1775,  leaving  sons  John  and  Granville. 
This  John  Penn  (called  the  younger)  erected  and  lived  in  the 
mansion,  called  '^  Solitude,"  in  the  present  Fairmount  park  in 
Philadelphia,  and  died  in  1834,  without  issue.  Granville  died 
in  1844,  leaving  issue  Granville  John  Penn,  who  became  tenant 
in  tail  male  of  three-fourths  of   the  Pennsylvania  titles  under 
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)OTe  limitations ;  and  after  his  death  in  1867,  hia  younger 

iT  Thomas  Gordon   Penn  took  the  same  sh&rea  as  tenant 

I  male ;  and  he  died  without  issue  in  1869.     Thus  the  issue 

of   Thomas  Peon,  son   of  the   first   proprietary,  because 

:t. 

>mss  Penn  left  two  daaghters :   Juliana  Baker,  who  left 

k  daughter,  the  Countess  of  Ranfurly,  and  Sophia  Marga- 

who  married  William  Stuart,  ArchbiBfaop  of  Armagh, 
ied  a  widow  in  1847,  leaving  four  children,  William,  Henry, 
Juliana,  and  Louisa.  William  Stuart  is  the  tenant  in  tail 
a1  of  the  estate§  limited  by  the  deeds  and  wills  of  the  three 
>f  William  and  Hannah  Peon. 

i  preceding  limitations  are  now  material  only  as  to  lands 
I  the  proprietary  manors,  and  the  rents  thence  issuing. 
Let  of  27th  November  1779,  1  Sm.  Laws  479,  which  vested 

Commonwealth  of  Pennsylvania  the  lands  of  the  proprie- 
,  for  a  compensation  made,  excepted  the  private  estates, 
he  proprietary  tenths  or  manors,  with  the  quit  or  other 

reserved  within  the  manors.  One  of  these  manors, 
gettsbury,  was  immediately  north  of  Vine  street,  Fhiladel- 
and  several  others  existed  in  difierent  parts  of  the  state, 
s  a  question  undecided  here  how  long  the  power  of  sale  in 
ith  which  the  tenants  in  tail  male  were  clothed,  continued 
ce ;  but  as  it  is  not  in  restraint  of  alienation,  but  favors  it, 
iwer  probably  continued  in  all  the  tenants  in  tail  male. 
:  is  settled,  that  an  unlimited  power  of  sale,  to  be  exercised 
I  successive  estates  tail,  is  not  invalid  for  remoteness,  for 
a.  power  may  be  destroyed  with  the  estate  tail:"  Hill  on 
aea  475;  4  Sim.  136,  138  n.;  3  M.  &  R.  249;  10  Sim. 
15  Sim.  353. 

1799  the  act  was  passed  to  bar  entailments  by  deed  express- 
lat  purpose,  acknowledged  and  recorded  in  court,  and  also 
led  in  the  office  for  recording  deeds  within  six  months. 
:  deeds  were  made  by  the  Penns  after  that  date,  without 
'ancc  of  the  forms  of  the  act,  though  generally  it  was 
Tise;  and  without  the  reservation  of  any  quit-rent,  which 
iwer  of  sale  required. 

leral  Thomas  Cadwalader  received  the  power  of  attorney 
m  Penn,  of  Stoke  Pogia,  in  1815;  and  of  William  Penn, 
r   Richard  Penn,  in  1817,  then  tenants  in    tail   male,  to 

sales   of    their   lands   in    Pennsylvania ;     and   in    1831, 
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February  17th,  he  as  their  attorney  made  a  deed  of  confirmation 
to  Thomas  W.  Norris,  Esq.,  for  debarring  every  estate  tail  for 
grounds,  before  conveyed  by  numerous  conveyances,  within  the 
manor  of  Springettsbury,  in  trust  for  all  the  purchasers :  Deed 
Book  A.  McG.  6,  p.  628.  The  question  as  to  this  would  be 
whether  the  attorney  would  be  authorized  to  make  this  confirma* 
ton  as  to  lands  he  had  not  himself  conveyed;  though,  perhaps, 
the  court  would  presume  after  the  lapse  of  time,  that  he  had 
acted  under  instructions  to  that  effect.  He  no  doubt  represented 
the  honorable  and  just  feelings  of  his  constituents  to  make 
secure  all  the  titles  they  had  conveyed. 

The  final  and  complete  act  to  confirm  all  titles  made  by  the 
agents  of  the  Penn  family,  was  that  of  the  present  representa- 
tive, and  tenant  in  tail,  of  all  the  shares,  under  the  advice  of  his 
counsel  in  Philadelphia.  By  deed  of  11th  November  1870, 
from  William  Stuart,  Esq.,  and  wife,  to  William  Levi  Bull, 
Esq.,  reciting  himself  as  heir  at  common  law  in  tail  of  John 
Penn  the  elder  and  John  Penn  the  younger,  Thomas  Penn  and 
Richard  Penn  or  some  of  them  by  sundry  deeds,  wills  or  descents ; 
and  reciting  former  grants  made  by  them  of  lands,  tenements, 
&c.,  in  the  Commonwealth,  by  deeds  insufficient  to  debar  entail- 
ments, which  grants  the  said  William  Stuart  is  desirous  of  con- 
firming, he  proceeds,  for  one  dollar,  to  grant,  for  the  purpose  of 
debarring  the  entailment,  "  all  and  singular  the  lands,  tenements, 
and  hereditaments  in  the  said  Commonwealth,  which  the  said 
John  Penn  the  elder,  John  Penn  the  younger,  the  said  Thomais 
Penn,  the  said  Richard  Penn,  or  any  subsequent  tenant  in  tail 
thereof,  severally  and  respectively,  either  by  themselves  or  their 
attorneys  in  fact  have  granted  and  conveyed  to  divers  persons, 
for  a  full  and  valuable  consideration,  intending  to  grant  and  con- 
vey such  premises  to  the  purchasers  in  fee  simple,"  to  hold  the 
same  "  to  the  use  of  every  such  purchaser  or  purchasers  and 
their  heirs  and  assigns,  so  as  to  enure  to  the  benefit  of  all  persons 
holding  or  claiming  any  estate,  title,  or  encumbrance  in  or  upon 
any  such  lands,  tenements,  and  hereditaments,  derived  or  created 
by  or  under  any  bond  fide  purchaser  for  a  good  and  sufficient 
consideration  from  the  said  tenants  in  tail  respectively,  for  the 
time  being  as  aforesaid,  with  the  intent  that  all  such  grants  and 
conveyances  by  them  or  any  of  them  so  heretofore  made,  be 
hereby  absolutely  ratified,  confirmed,  and  established."     Acknow- 
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Iged  in  the  Supreme  Court  of  PennBylvania,  Marcfa  9th  1871, 
id  recorded  in  Deed  Book  J.  A.  H.,  No,  128,  p.  442. 
Here  is  an  act  quietly  done,  and  unknown  except  to  a  few 
diriduals,  of  historical  interest,  and  of  great  beneficence,  and 
ttnglj  crowns  the  honorable  dealings  of  all  the  Penn  proprie- 
ries  with  their  settlcra  and  successors.  For  more  than  a  cen- 
ry,  few  even  in  the  legal  profession  have  understood  the  precise 
Lture  of  the  title  and  the  powers  of  the  Pcnns  to  the  soil  in 
mneylvania;  and  they  have  alvays  been  so  honorably  repre- 
nted  as  to  give  to  settlers  and  purchasers  entire  confidence 
thomt  inquiry  into  the  wills,  articles  of  agreement,  and  marriage 
ttlements  of  the  family,  few  of  which  were  of  record  or  aocessi- 
e  within  the  province  or  state,  and  were  first  got  together  and 
inted  by  William  Henry  Rawie,  Esq.,  in  1870.  It  was  not 
lown  until  then  what  would  he  the  disposition  of  the  heir  coming 
rough  a  female  branch,  whether  to  attempt  to  take  advantage 
defects  and  omissions  or  to  confirm  titles  mode  by  his  prede- 
Bsors,  because  he  was  wholly  unknown  to  us.  The  deed  above 
cited  BoSiciently  proves  that  to  William  Stuart,  Esq.,  we  owe 
anka  and  gratitude,  and  that  we  should  hold  his  name  and 
emory  in  honor,  in  common  with  all  the  Penns  in  their  rela- 
)ns  with  the  people  of  Pennsylvania. 

Eli  K.  Price. 
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Supreme  Court  of  Errors  of  Connecticut. 

CHARLOTTE  D.  LORD  r.  TOWN  OF  LITCHFIELD. 

The  iMtnle  of  1702  wiih  regard  to  giflg  for  chariliihle  naei  provideB  that  all 
ndi  and  estates  that  have  been  or  shall  be  ^iTcn  hj  the  General  Assembly  or  b; 
ij  toim  or  person  for  the  main  ten  an  ce  of  the  ministry  of  the  gospel  or  for  anj 
her  pnblic  and  eharitable  tue,  ihall  for  erer  renuiin  and  ba  continued  to  such 
«,  and  shall  be  exempt  from  the  payment  of  taxes,  fftld,  that  this  statnto  did 
>t  conititnte  a  contract  between  the  slate  and  cither  the  donors  or  the  donees  of 
ich  charitable  gifls,  that  the  property  so  given  should  for  erer  be  exempt  from 
xilion,  and  that  therefore  a  lUtnie  making  it  taxable  in  certain  cues,  was  not 
Dcanstitntional. 

If  to  be  regarded  as  such  a  contract,  a  lease  of  the  properly  for  999  jears  for 
gran  snm,  without  a  reservation  of  rent,  would  be  such  a  Ttolation  of  the  con- 
ition  of  the  contract  that  the  state  would  no  longer  be  boond  by  it. 
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The  case  of  London  y.  Lit^Jidd,  11  Conn.  251,  OTermled.  Also  tbe  casci 
of  AtuHxter  r.  Woodbridge,  6  Conn.  223,  and  (Mornc  t.  Humpkrejf^  7  Conn.  335. 

The  present  snit  was  brought  bjr  the  owner  of  lands  claimed  to  be  exempt  from 
taxation  under  the  Act  of  1702,  to  recover  money  compulsorilj  paid  for  sueh  tax. 
The  land  in  question  was  the  same  land  held  in  the  case  of  Landon  t.  LUckfidito 
be  exempt  from  taxation  under  that  statute,  and  the  sole  question  in  the  praent 
case  was  as  to  its  liability  to  taxation.  An  act  had  been  passed  in  1859,  aince 
that  decision,  making  such  lands  taxable  where  conveyed  to  other  parties  and  no 
longer  productive  of  income  to  the  original  donee,  as  was  the  case  with  the  lands 
in  question.  Held,  that  the  judgment  in  the  case  of  Landon  v.  Litd{fidd  did  not 
estop  the  defendants  from  claiming  the  lands  to  be  taxable,  1st,  because  the 
record  in  that  case  did  not  show  that  that  precise  point  was  decided,  and  Sd, 
because  the  Act  of  1859  made  the  question  a  different  one,  it  then  being  as  to  the 
liability  of  the  land  to  taxation  under  the  law  of  that  time  and  now  u  to  ib 
liability  under  the  law  of  the  present  time.  « 

A  statement  of  the  facts  of  a  case  by  a  judge  of  the  Superior  Court  for  the 
purpose  of  reserving  the  case  for  the  advice  of  the  Supreme  Court,  is  not  a  pan 
of  the  record  in  the  case. 

Assumpsit  for  money  paid,  to  recover  the  amount  of  c^rtMn 
taxes  paid  under  compulsion  and  claimed  to  have  been  illegftllj 
laid.     The  Superior  Court  found  the  following  facts. 

The  original  deed  from  a  committee  of  the  toims  of  Hartford, 
Windsor,  and  certain  inhabitants  of  Farmington,  dated  April 
27th  1719,  granted  to  the  first  settlers  of  the  town  of  JjttchfielcL 
among  other  thingd,  "  tbree  home  lots  with  the  divisions  of  Imd 
to  be  laid  out  thereunto,  and  the  whole  of  said  three  lots  to  be 
three-sixtieth  parts  of  the  whole  plantation,  to  be  and  remain 
for  the  uses  following,  and  no  other  use  and  purpose  whateoever^ 
namely, — one  home  lot,  with  the  divisions  and  commons  thereto 
pertaining,  to  be  given  and  granted  to  the  minister  that  shall  be 
first  ordained  in  the  said  plantation  by  the  choice  and  approba- 
tion of  the  major  part  of  the  inhabitants  thereof,  to  be  and 
remain  to  him  and  his  heirs  for  ever ;  one  lot,  with  the  divisions 
and  commons,  to  be  and  remain  for  ever  to  and  for  the  use  and 
improvement  of  the  said  first  minister  and  his  successors  in  tbe 
work  of  the  ministry  in  the  said  place ;  and  the  other  of  said 
three  lots  to  be  and  remain  for  ever  to  be  improved  by  the  inhir 
bitants  of  the  said  plantation  to  the  best  advantage,  for  the  sup- 
port and  maintenance  of  the  school  for  the  well  educating  of  the 
children  in  the  said  place." 

In  1745,  under  the  second  clause  of  the  foregoing  extract,  a 
piece  of  land  situated  on  the  east  side  of  North  street,  in  the 
village  of  Litchfield,  containing  thirty-six  acr.es,  was  "  surveyed 
out  to  the  ministry." 
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At  a  meeting  of  the  inhabitants  of  Litchfield,  February  26t 
753,  it  WB8  *'  voted  to  give  Rev.  Judah  ChatapioQ  a  call  to  sett 
mong  ns  in  the  ministry."  Also  "voted  to  give  to  Mr.  Chai 
ion  £2000  in  old  tenor  money  for  his  settlement,  and  £800  p 
nnum  old  tenor  money  for  hia  salary,  pfkvided  he  settle  as 
linister," 

At  a  meeting  holden  Jane  14th  1TS3,  it  was  "  voted,  to  lea 
at  so  much  of  the  parsonage  right  of  land  for  nine  hundred  ai 
inety-nine  years  as  to  answer  and  pay  the  settlement  alreat 
oted  to  Mr.  Champion,"  and  a  committee  of  three  was  appoint! 
i  execute  the  lease. 

The  following  lease  to  Mr.  Champion  was  executed  by  tl 
ommittee : — 

"  To  all  people  to  whom  these  presents  shall  come — Greeting 
[now  ye  that  we,  Ebenezer  Marsh,  Edward  Phelps,  and  Supp 
troDg,  of  the  town  and  county  of  Litchfield,  in  the  colony  < 
ionnecticut,  being  chosen  and  appointed  a  committee  by  the  inh 
itants  of  the  said  town  to  lease  to  the  Rev.  Judah  Champion  tl 
ome  lot  and  twenty  acres  joining  laid  out  on  the  right  of  lai 
tiled  the  parsonage  right,  in  said  Litchfield,  for  and  in  conaide 
tion  of    the  said  Judah  Champion's  settling  in  the  said  town 

gospel  minister:  We,  therefore,  as  committee  aforeeaid,  for  tl 
onsideratlon  aforesaid,  do  demise,  lease,  and  to  farm  let,  to  hi 
tie  said  Judah  Champion,  his  heirs  and  assigns,  for  and  durii 
lie  full  term  of  nine  hundred  and  ninety-nine  years  from  ai 
fter  the  4th  day  of  July,  A.D.  1753,  the  said  home  lot  and  twen 
cres  joining  laid  out  on  the  said  right,  and  bounded  accordii 
0  the  survey  bill  thereof  as  follows  [describing  It].  To  ha 
nd  to  hold  said  demised  and  leased  premises  with  all  the  prii 
cges  and  appurtenances  thereof  nnto  him,  the  said  Judah  Chai 
lion,  his  heirs  and  assigns,  to  his  and  their  own  proper  ue 
lenefit,  and  behoof,  for  and  during  the  full  term  of  time  aforesai 
Vnd  we,  aa  committee  aforesaid,  do  hereby  covenant  and  promi 
0  &nd  with  the  said  Judah  Champion,  his  heirs  and  assigns, 
mrant  and  defend  the  said  leased  premises  and  appurtenanc 
ohim  the  said  Judah  Champion,  his  heirs  and  assigns,  durii 
he  full  term  of  time  aforesaid  against  all  claims  and  demand 
Witness  our  hands  and  seals,  the  fifteenth  day  of  January,  in  tl 
lltt  year  of  his  Majesty's  Reign,  George  the  3eeond  «f  On 
Britain,  &c.,  King,  Annoqne  Domini  1754." 
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Mr.  Champion  accepted  the  lease  in  part  payment  of  his  settle- 
ment, and  held  possession  of  the  tract  of  land  under  it  (con- 
tinuing in  the  work  of  the  ministry),  from  the  date  thereof  to  the 
time  of  his  death,  in  October  1810.  He  devised  the  land  to  John 
R.  Landon,  who  also  went  into  possession  of  the  same,  and  bj 
sundry  intermediate  conveyances  the  title  which  Mr.  Champion 
and  Landon  had  to  the  land  came  to  and  vested  in  the  plaintiff. 
The  plaintiff's  deed  is  dated  May  3d  1858,  and  from  that  time 
to  the  present  she  has  been  the  owner  of  the  land. 

All  the  clergymen  who  were  settled  in  the  town  while  it  con- 
tinued one  ecclesiastical  society,  and  all  who  have  been  settled  in 
the  first  ecclesiastical  society  of  the  town  since  the  same  was 
divided  into  different  societies,  have  been  settled  in  the  work  of 
the  ministry  upon  certain  stipulated  settlements  and  salaries, 
according  to  contracts  made  between  the  town  or  the  first  eccle- 
siastical society  on  the  one  hand,  and  said  clergymen  on  the  other, 
which  salaries  and  settlements  have  been  fully  paid  by  the  town 
and  society,  and  received  by  said  clergymen  in  full  compensation 
for  their  services.  Neither  the  town  nor  society  receives,  or  has 
ever  received,  any  annual  income  or  rent  from  the  premises. 

In  the  year  1883,  while  said  Landon  was  in  possession  of  the 
land,  the  town  laid  a  tax  thereon  against  him,  and  caused  the 
same  to  be  collected  of  him.  He  immediately  after  brought  an 
action  against  the  town  to  recover  back  the  money  so  paid.  The 
case  went  to  the  Supreme  Court,  and  is  reported  in  11  Conn.  B. 
261.  In  the  present  case  the  plaintiff  set  up  in  her  pleadings 
that  judgment  and  claimed  it  to  be  a  bar  to  the  present  suit. 
The  record,  which  was  introduced  in  evidence,  showed  merely  a 
declaration  in  general  a%9ump9itj  a  plea  of  the  general  issue,  and 
the  clerk's  record  of  the  judgment.  There  was  with  the  file  a 
statement  of  ^the  case  by  the  judge  of  the  Superior  Court  who 
heard  it,  and  a  reservation  of  sundry  questions  arising  on  the 
facts,  the  principal  one  being  as  to  the  liability  of  the  land  to 
taxation,  for  the  advice  of  the  Supreme  Court ;  but  it  did  not 
appear  otherwise  what  was  decided  in  the  case. 

In  the  several  years  mentioned  in  the  plaintiff's  bill  of  parti- 
culars in  the  present  case  the  defendants  laid  a  tax  on  the  land 
against  the  plaintiff,  and  on  the  4th  day  of  December  1867^ 
caused  the  sum  of  $141.81  to  be  collected  of  her  in  payment 
thereof,  including  interest  and  incidental  expenses. 


LORD  B.  LITCHFIELD.  497 

n  these  fa«ts  the  court  reserved  the  questions  u*ising  in 
ie  for  the  advice  of  this  court. 

'bard  and  Andrewt,  for  the  plaintiff. 

i.  Seymour  and  €f.  0.  Woodruff,  for  the  defendants. 

opinion  of  the  court  was  delivered  by 
PENTER,  J. — The  statute  of  1859  provides  that  "  whenever 
clesiastical  society,  or  any  public  or  charitable  institution, 
lave  leased  or  otherwise  conveyed   any  real  estate,  from 

said  society  or  institution  does  not  receive  an  annual 
;  or  rent,  or  where  such  conveyance  is  intended  to  be  a  per- 

conveyance,  such  estate  shall  not  be  exempt  from  taxa- 

The  court  below  has  found  that  neither  the  town  of  Litch- 
or  the  ecclesiastical  society,  has  ever  received  any  annual 
I  or  rent  from  the  property  here  in  question.  The  case 
s  brought  within  the  language  of  the  act,  and  must  be 
ed  by  it,  unless  the  statute,  so  far  as  it  was  designed  to 
this  class  of  cases,  is  inoperative,  for  the  reason  that  it 
a  the  obligation  of  a  contract.  In  Brainard  v.  Colehegter, 
m.  407,  it  was  held  by  this  court  that  the  act  was  not  un- 
utional.  We  are  not  disposed  to  question  the  correctness 
t  decision.  The  reasons  given  for  it,  however,  would  seem 
cate  that  that  case  was  not  within  the  purview  of  the  Act 
12,  inasmuch  as  the  conveyance  in  that  case  defeated  the 
ight  to  be  accomplished  by  the  statute.  A  careful  ezamin* 
of  the  present  case  has  led  us  to  the  conclusion  that  it 

substantially  upon  the  same  ground.  We  are  aware  that 
lestion,  in  its  application  to  this  identical  land,  was  decided 
\don  V.  lAtchjUld,  11  Conn.  261,  in  accordance  with  the 
ff's  claim.  But  that  decision  was  by  a  divided  court,  and 
irtually  overruled  by  the  case  of  Brainard  v.  ColcheBter. 
not,  therefore,  binding  upon  us,  but  we  are  at  liberty  to 

this  case  upon  principle. 

statute  of  1702,  so  far  as  it  relates  to  the  present  inquiry, 
folfows :  "  That  all  such  lands,  tenements,  hereditaments, 
ther  estates,  that  either  formerly  have  been,  or  hereafter 
be,  given  and  granted,  either  by  the  General  Assembly 
I  colony,  or  by  any  town,  village,  or  particular  person  or 
e,  for  the  maintenance  of  the  ministry  of  the  gospel  in  any 

lU.— as 


498  LORD  V.  LITCHFIELD. 

part  of  this  colony,  or  schools  of  learning,  or  for  the  relief 
of  poor  people,  or  for  any  other  public  and  charitable  use,  shall  for 
ever  remain  and  be  continued  to  the  use  or  uses  to  which  sach 
lands,  tenements,  hereditaments,  or  other  estates  have  been  or 
shall  be  given  and  granted^  according  to  the  true  intent  and 
meaning  of  the  grantors,  and  to  no  other  use  whatsoever ;  mi 
shall  also  be  exempted  out  of  the  general  lists  of  estates  and  free 
from  the  payment  of  rates." 

It  is  obvious  from  an  inspection  of  the  statute  that  its  chief 
object  was  to  secure  the  estates  therein  named  for  the  uses  and 
purposes  intended  by  the  grantors,  and  to  prevent  their  misappli- 
cation to  other  purposes:  Brainard  v.  ColchetteTj  supra;  Nev 
ffaven  v.  Sheffield,  30  Conn.  160.  The  exemption  from  taxation 
was  a  secondary  matter,  and  clearly  contingent  upon  the  former 
provision.  It  has  always  been  the  settled  policy  of  the  state  to 
exempt  from  taxation  the  property  of  all  religious  societies. 
Hence  it  was  the  obvious  intention  of  the  legislature  to  exempt 
it  so  long  as  it  continued  to  the  uses  and  purposes  for  which  it  was 
designed ;  and  it  is  a  fair  inference  that,  whenever  such  propertj 
should  be  diverted  from  such  use,  the  legislature  intended  that  it 
should  not  be  so  exempt.  In  this  case  the  lands  granted  remained 
in  the  hands  of  the  society  from  1719  to  1753.  In  the  latter 
year  the  Rev.  Mr.  Champion  was  settled  over  the  society,  in  con- 
sideration of  a  gross  sum,  iS2000,  and  an  annual  salary  of  X800. 
The  former  sum  was  paid,  in  part  at  least,  by  a  lease  of  the  land 
in  question  for  999  years.  They,  therefore,  during  the  continu- 
ance of  the  lease,  parted  with  their  whole  interest  in  the  property 
for  a  gross  sum,  and  expended  the  proceeds  in  paying  an  obliga- 
tion resting  upon  them ;  so  that  neither  the  land  nor  its  avails 
produced  an  annual  income  to  the  society.  If  the  land  had  been 
leased  to  other  parties  for  cash,  and  the  money  had  been  used  to 
pay  an  existing  debt,  it  would  hardly  be  claimed  that  the  trans- 
action was  not  a  diversion.  The  case  does  not  materially  differ 
from  the  one  supposed.  The  society  had  contracted  to  paj 
X2000,  and  leased  the  land  in  question  to  raise  money  for  that 
purpose.  The  circumstance  that  the  party  to  whom  the  monej 
was  due  agreed  to  tfte^the  land  in  lieu  of  money,  cannot  change 
the  nature  or  character  of  the  transaction.  It  was  doubtless 
supposed  that  the  society  had  no  power  to  sell,  and  that  a  convey- 
ance in  fee  would  work  a  forfeiture  of  the  estate.     Hence  a  long 
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&se  w&B  resorted  to.  NevertheleH!<,  for  all  purposes  involved  in 
e  present  inquiry,  it  waa  a  practical  sale,  and  contrary  to  the 
tter  and  spirit  of  the  Act  of  1702.  We  think,  therefore,  not- 
thatanding  the  case  of  London  v.  Litchfield,  that  the  implied 
ndition  contained  in  the  act  had  not  been  kept,  and  conae- 
lently  that  the  land  ought  not  to  be  exempt  from  taxation. 
]ch  in  effect  is  the  decision  in  Brainard  t.  Colchester,  and  ve 
uy  safely  rest  onr  decision  upon  the  authority  of  that  case. 
But  we  think  the  constitutionality  of  the  Act  of  1859  can  be 
adicated  upon  higher  grounds ;  and  as  the  question  is  an 
iportant  one,  in  which  many  towns  in  the  state  are  particularly 
terested,  we  feel  constrained  to  go  further  and  express  at 
ngth  oar  views  and  conclusions  upon  that  branch  of  the  case. 
e  are  clearly  of  the  opinion  that  the  Act  of  1702  is  in  no  sense 
contract.  A  public  as  well  as  a  private  statute  may  form  the 
,ais  of  a  contract.  In  either  case,  as  in  contracts  between 
diridnals,  there  must  be  all  the  essential  elements  of  a  contract ; 
-a  subject-matter — parties  capable  of  contracting — a  good  and 
Sclent  consideration — and  an  actual  contract  or  agreement  of 
inds.  If  any  one  of  these  requisites  is  wanting,  there  is  no 
nre  reason  for  holding  the  state  bound  by  the  transaction  than 
ere  would  be  for  holding  an  individual  bound  under  similar  cir- 
imstances. 

It  may  be  useful,  in  the  first  place,  to  inquire  who  is  the  party 
ith  whom  the  state  is  supposed  to  have  made  a  contract  ?  Waa 
with  the  grantors  or  the  society  ?  If  the  former,  then,  inaa- 
uch  as  the  immunity  did  not  attach  to  the  land  until  after  the 
Lie  passed  from  them  to  the  society,  it  is  manifest  that  the  plain- 
T  19  not  in  privity  with  either  of  the  contracting  parties;  and 
^ing  neither  party  nor  privy  to  the  contract,  it  is  difficult  to  see 
bat  right  she  has  to  derive  Miy  advantage  from  it,  or  what  reason 
le  has  to  complain  of  its  violation,  if  indeed  it  has  been  violated. 
'  such  a  contract  in  fact  exists,  perhaps  the  heirs  or  successors 
'  the  grantors  might,  if  a  proper  case  should  arise,  insist  upon 
,e  fulfilment  of  the  contract  by  the  state.  But  how  is  such  a 
kse  to  arise  ?  The  grantors  parted  with  all  their  interest  in  the 
operty  absolutely.  Exemption  from  taxation  will  not  benefit 
lem  or  their  successors,  and  on  the  other  hand  taxation  will  not 
jure  them.  In  fact  they  have  not  the  slightest  interest  in  the 
lestion.     Again,  regarding  them  as  the  party,  what  evidence  is 
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there  that  exemption  from  the  payment  of  rates  had  the  slightest 
influence  upon  their  minds  ?  Their  sole  motive  was  to  benefit  the 
grantees.  The  donation  in  their  hands  would  be  slightly  en- 
hanced in  value  bj  the  operation  of  the  statute ;  but  that  was  a 
mere  incident,  and  there  is  hardly  room  for  presuming  that  it  had 
any  perceptible  influence.  The  property  they  parted  with  was 
the  same  in  value  to  them  whether  taxable  or  otherwise ;  and  we 
have  no  reason  to  suppose  that  they  would  have  parted  with  it 
any  sooner  in  the  one  case  than  the  other.  These  considerations 
show  pretty  conclusively,  in  the  first  place,  that  there  was  no  con- 
tract in  fact  with  the  grantors ;  and  in  the  second  place,  if  the 
transaction  can  in  any  sense  be  viewed  in  the  light  of  a  contract, 
that  the  plaintifi"  is  a  stranger  to  it  and  cannot  enforce  it. 

But  if  it  be  claimed  that  the  town  or  society  is  the  other  con- 
tracting party,  then  the  plaintiff  encounters  another  difficaltj 
which  is  equally  fatal  to  her  claim ;  and  that  is  this,  that  there  is 
no  consideration  to  support  the  contract.  It  will  not  be  pretended 
that  the  state  received  any  advantage,  direct  or  indirect,  which 
can  be  regarded  as  a  sufficient  legal  consideration.  The  grantees 
parted  with  nothing  of  value,  they  contracted  to  do  nothing,  and 
there  was  no  agreement,  express  or  implied,  on  their  part,  which 
can  be  treated  as  a  consideration  for  the  undertaking  of  the  state. 
It  may  be  said  that  the  consideration  moved  from  the  grantors. 
If  it  could  be  made  to  appear  that  the  exemption  was  intended 
to  induce  gifts  of  this  kind,  and  that  the  conveyance  was  actually 
made  in  consideration  of  such  exemption,  there  would  be  force 
in  this  claim.  But  if  the  statute  was  not  intended  or  designed 
for  any  such  purpose,  and  the  grantors  parted  with  their  property, 
as  they  certainly  may  have  done,  upon  other  considerations, 
independent  of  that,  it  would  be  going  too  far  to  hold  that  the 
grantors'  deed  was  a  sufficient  consideration  for  the  act  of  the 
state.  One  reason  is  that  neither  party,  so  far  as  we  know  or 
can  know,  in  the  day  and  time  of  it  looked  upon  the  transaction 
in  that  light.  The  exemption  was  purely  a  gratuity,  given  and 
accepted  as  such.  To  give  it  the  force  and  validity  of  a  contract, 
beyond  the  reach  of  s]^bsequent  legislative  control,  is  going  farther 
than  any  adjudged  case  has  gone,  aside  from  the  cases  above 
referred  to.  Before  we  can  give  such  effect  to  a  statute  we  ought 
to  be  satisfied,  without  the  aid  of  presumptions,  that  the  parties 
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itendediU.  No  such  intention  appears  in  this  cose,  and  the 
imptions  are  the  other  way. 

it  there  are  other  consi derations,  arising  from  the  motives 
h  prompted  the  Act  of  1702,  and  from  the  language  of  the 
tself,  vhich  confirm  us  in  the  view  we  take  of  this  question, 
ill  be  conceded  that  the  design  of  the  legislature  was  to 
fit,  not  the  grantees  of  the  society,  but  the  aociety  itself.  It 
d  seem  to  follow,  as  a  necessary  consequence,  that  the 
iption  attached  to  the  title  of  the  society,  and  not  to  the  land, 
lerefore  the  society  sell  the  land,  and  with  th«  avails  create 
rmanent  fund,  from  which  an  annual  income  is  derived,  the 
should  be  exempt  from  taxation  and  not  the  land.  Other- 
tfae  manifest  intention  of  the  legislature  would  be  defeated. 
Ill  hardly  be  claimed  that  both  the  fund  and  the  land  should 
tempt,  as  that  would  be  a  double  exemption,  neither  intended 
contemplated  by  the  legislature.  But  suppose  the  society, 
ad  of  investing  the  money  in  a  permanent  fund,  exhaust 
i  in  this  case,  by  the  payment  of  a  debt.  In  such  a  case  the 
Iption  must  attach  to  the  land  or  nothing.  If  it  does  so 
;h,  and  not  in  the  case  of  a  permanent  investment,  then 
»me  to  this  result,  that  the  land  would  or  would  not  be 
ipt,  according  as  the  society  used  its  avails  for  one  purpose 
lother.  It  would  seem  to  be  trifling  to  impute  to  the  legis- 
c  any  such  intention.  The  immunity,  if  it  attached  to  the 
at  all  in  the  hands  of  the  purchaser,  cannot  be  afi'ected  by 
subsequent  act  of  the  society.  It  may  be  suggested  in  the 
last  supposed,  that  the  society  received  all  the  benefit  the 
lature  intended,  in  the  enhanced  price  of  the  land,  and  that 
purchaser,  by  paying  a  larger  price,  has  purchased  the 
option,  and  therefore  it  is  reasonable  that  he  should  enjoy  it. 
jrfect  answer  to  this  is,  that  the  legislature  did  not  contem- 
;  a  sale  for  any  such  purpose,  but,  on  the  contrary,  the  chief 
ct  was  to  prevent  such  a  disposition  of  the  property.  They 
]ded  that  land,  or  other  estates  so  given,  should  be  and 
lin  a  permanent  source  of  revenue.  That  intention  is 
ited  in  the  case  supposed,  as  we  have  attempted  to  show,  and 
efore  the  purchaser  has  no  legal  or  equitable  claim  to  the 
iption. 

lit  again,  the  statute  in  terms  applies  to  land  previously  given, 
ell  as  to  that  given  subsequently.     It  cannot  be  successfully 
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claimed  that  any  contract  exists  in  respect  to  such  donations; 
certainly  none  with  the  donors.  This  would  seem  to  be  too  clear 
for  argument.  However  this  may  be,  the  point  was  substantiallj 
decided  by  the  Supreme  Court  of  the  United  States,  in  Amutrong 
V.  The  Treasurer  of  Athens  County^  16  Peters  281.  It  appears 
in  that  case  that  in  the  year  1804  the  legislature  of  Ohio  by 
statute  exempted  from  taxation  for  ever  certain,  lands  previouslj 
granted  by  Congress  for  the  purpose  of  founding  a  universitj  in 
that  state.  In  1826  the  legislature  authorized  the  board  of  trus- 
tees to  sell  the  land  in  question  upon  certain  terms,  but  the  act 
was  silent  in  respect  to  the  matter  of  taxation.  The  court  held, 
affirming  fhe  decision  of  the  Supreme  Court  of  Ohio,  tibat  the 
land  was  taxable  in  the  hands  of  the  purchafiers.  If  this  point 
is  established  it  is  cert^nly  true  that  the  act  in  question  is  not 
a  contract  in  respect  to  a  part  of  the  property  therein  referred  to. 
In  respect  to  the  other  part  we  ought  to  give  the  statute  tke 
same  interpretation,  unless  its  language,  or  the  nature  of  the  case, 
requires  a  different  construction.  We  see  no  reason  for  con- 
struing the  statute  as  meaning  one  thing  when  applied  to  one  piece 
of  property  and  another  thing  when  applied  to  other  property. 

There  is  another  feature  of  this  statute  which  deseryes  par- 
ticular attention.  It  expressly  applies  to  all  property  which  had 
been,  or  which  should  thereafter  be,  granted  by  the  General  As- 
sembly of  this  state.  Now  upon  the  supposition  that  the  con- 
tract contended  for  was  with  the  grantors, — and  that  is  the 
ground  of  the  decisions  of  this  court  in  Atwater  v.  Woodbridge, 
6  Conn.  223,  and  Osborne  v.  Sumphreyj  7  Conn.  335,  cases  upon 
which  Landon  v.  Litchfield  rests, — we  are  driven  to  the  necessity 
of  holding  that  the  state  entered  into  a  contract  with  itself  and 
pledged  its  faith  to  itself^  that  such  property  should  never  be 
taxed.  If  the  statute  applied  only  to  cases  of  this  description, 
no  one  would  contend  that  it  was  a  contract  which  tied  up  the 
hands  of  succeeding  legislatures. 

On  the  whole,  we  think  it  reasonable,  and  the  only  reasonable 
course,  that  the  statute,  in  relation  to  all  the  property  named  in 
it,  should  receive  the  same  construction;  that  the  legislature 
intended  to  place  all  such  property  upon  the  same  footing.  That 
can  only  be  done  by  rejecting  the  idea  of  a  contract. 

We  will  close  this  branch  of  the  case  by  a  reference  to  the 
language  of  Judge  BisselLj  in  Parker  v.  Redfield^  10  Conn.  495. 
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leaking  upon  this  question,  and  in  relfition  to  the  coses  of 
■.(er  V.  Woodbridge,  and  Othome  v.  Humphrey,  be  says  :— 
re  this  now  an  open  question  ve  might  well  doubt  whether  it 
the  power  of  one  legislature  hj  a  general  law  to  tie  up  the 
I  of  succeeding  legislatures ;  and  whether  a  statute,  exempt- 
I  particular  species  of  property  from  taxation,  is  in  the 
e  of  a  contract  of  perpetual  obligation."  It  is  trne  he 
&d  to  the  authority  of  those  cases ;  but  as  that  authority  ia 
what  shaken  by  Brainard  v.  Oolcketter,  we  have  felt  at 
y  to  examine  the  question  upon  principle,  and  upon  ench 
ination,  being  satisfied  that  those  decisions  are  not  founded 
>rTect  principles,  we  feel  constrained  to  disregard  their 
)rtty  and  to  declare  the  law  to  be  otherwise. 
e  plaintiff  claims  that  the  judgment  of  the  Superior  Court 
mdtm  T.  Litchfield  estops  the  defendants  from  making  this 
ce.  To  render  a  former  judgment  conclusive  on  any  matter 
lecessary  that  it  should  appear  that  the  precise  point  was  in 
and  decided,  and  that  this  should  appear  from  the  record 
:  Kennedy  v.  SeoviU,  14  Conn,  61,  and  authorities  there 
The  record  in  that  case  consists  of  the  declaration,  the 
and  the  judgment.  The  declaration  was  in  attumptU,  con- 
ig  the  common  counts  only,  the  plea  was  the  general  issue, 
judgment  was  finally  rendered  on  a  default.  It  does  not 
ir  from  the  record  that  the  question  now  involved  was  put 
ue,  mnch  less  that  it  was  tried  and  determined.  The  finding 
e  Superior  Court,  which  was  mOTely  for  the  purpose  of  tak- 
lie  opinion  of  the  Supreme  Court  upon  certain  questions  of 
herein  raised,  is  not,  strictly  speaking,  a  part  of  the  record. 
even  if  it  is,  still  it  does  not  appear  that  the  question  was 
and  decided  in  the  Superior  Court.  A  judgment  by  default 
mines  nothing  except  the  plaintifif's  right  to  recover  in  that 
a.  Notwithstanding  that  judgment,  it  was  competent  for 
lefendants  at  any  time  to  assert  their  right  to  tax  this  pro- 
,  and,  if  that  right  was  disputed,  to  have  the  question 
tly  presented  and  judicially  determined :  Standtgk  v,  Parker, 
k.  20;  Arnold  v,  Arnold,  17  Pick.  4.  But  another  conclu- 
inswer  to  this  claim  is,  that  the  statute  of  1859  has  materi- 
changed  the  legal  aspect  of  the  question.  The  most  that 
>e  claimed  for  the  former  judgment  is,  that  the  land  was  not 
)]e  as  the  law  then  stood.     The  question  involved  in  the 
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present  suit  is  the  right  to  tax  the  property  as  the  law  now 
stands. 

We  advise  the  Superior  Court  to  render  judgment  for  tke 
defendants. 

In  this  opinion  the  other  judges  concurred. 

The  qaestion  of  the  perpetual  exemp-  conscience,  a  constant  sense  of  the  ex- 
tion  of  specific  property  by  statute,  or  treme  importance  and   inriolabilitj  of 
Icgislatiye  contract,  from  taxation  is  one  snch  special  exemptions.    But  we  con- 
of  more  essential  importance  to  gorern-    jectnre,  that  it  might  become  rather  a 
mental  functions,  than,  upon  first imprea-  thankless,   if   not  a  hopeless  task,  to 
sion,  would  be  likely  to  be  apparent  to  inspire  any  very  great  and  general  rene* 
most  legally  educated  persons  even.     It  ration  for  any  such  special  and  inridious 
is  one   of  those  special  privileges,  or  privilege,  provided  it  were  confined  to  t 
exemptions,  attached  to  property,  which  few  persons,  or  to  some  particular  diss, 
could  not  bo  made  universal   or  even  That,  be  sure,  would  not  afford  anj  jost 
general,   without  destroying    the   very  ground   to  treat  it   with   less  respect, 
existence  of  government.    For  the  duties  where  it  existed  and  was  clearly  a  con- 
of  government,  beinjg;,  as  the  very  term  dition  of  the  title  to  the  property.    Bat 
implies,    of   a    compulsory    character,  it  may  tend  to  show,  that  whatever  en- 
and  naturally  involving  the  outlay  of  thnsiasm  there  may  exist  in  the  public 
large  sums  of  money,  could  not  possibly  mind  in  favor  of  the  fullest  vindie&tioo 
be  accomplished  without  the  possession  of  snch   special    exemptions,   is  based 
of  money  and  its  expenditure.     And  no  more  upon  the  popular  interest  in  tbe 
government  can    possibly  have  either  question  than  upon  the  public  sense  of 
money,  or  credit,  without  revenue,  or  justice,  although  that  might   uphold  it 
revenue  without   taxation,  or  taxation  within  its  just  limits, 
without  property  liable  to  taxation.     It        We  publish  this  opinion   because  it 
may  not  be  indispensable,  that  all  public  manifests  the  manly  disposition  of  a  verr 
revenue  be   raised   by  direct  taxation,  able  court,  to  bring  this  special  and  inri- 
but  that  must  at  least  be  in  the  power  dious   exemption  within  the  narrowest 
of  government,  in  order  to  give  it  either  possible,   and  at  the  same    time  ja.<t 
credit  or  independence.     Hence  it  will  limits.    It  is,  we  think,  specially  credit- 
be    very  obvious,    that    the    perpetual  able  to  the  Supreme  Court  of  Conoecti- 
exemption  of  any  property  in  this  way,  cut,  that  so  large  a  proportion  of  iti 
from  taxation,   most  be  an   invidious  recent  decisions  manifest  so  marked  a 
privilege,  inasmuch  as  it  cannot  be  so  disposition  to  bring  special  and  inridioBS 
extended  as  to  become  universal,  with-  privileges,  in  which  only  a  few  persons 
out  trenching  upon  the  very  vitality  of  at  most   can    participate,   within  verr 
the  government  itself.  narrow  limits  by  the  strictest  consirac- 

We  may,  therefore,  rery  well  compre-  tion   consistent  with  the  terms  of  the 

hend,  that  such  exemption,  when  granted,  title  deed,  whether  of  private  contract  or 

should  receive  a  very  strict  construction  ;  legislative  grant,  and  at  the  same  time, 

inasmuch  as  it  is   not  only  in  deroga-  as  far  as   possible,  not   allow  the  pro- 

tion  of  public  right,  but,  in  principle,  cesses  of  judicial  administration  to  be 

destructive  of  it.    We  are  not  surprised,  defeat«d,    or    embarrassed    by   merely 

therefore,  that  those  persons,  who  hold  technical  refinements;   in  other  words, 

property  under  any   such    exemption,  manifesting  a  disposition  to  maintain  tbe 

should  attempt  to  keep  up,  in  the  public  fair  and  just  merits  of  causes,  in  becom- 
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[Dgeniona,  nther  how  to  do,  than  held  for  charitable  aiei,  from  taxation, 

Dot  la  do  the  thing,  which  moral  attached  ■  condition  to  the  utate  in  the 

l^e  demanda.     To  this  end  the  conn  handj  of  a  leMee  for  the  term  of  9B9 

oTerraledailtbeirfonaerdeciiioDi,  yean,   reierving   no   anDtiftl  rent,  bat 

dersbl?  nnmeroas,   and  of  manj  accepling   a  groai  anm   in   full  of  all 

'  iiimdiTig,  apon  which  the  exerop-  renC>.     This  decUion  wu  based   npon 

of  certain   property  from  Uxacion  the  rlrtual  uiDrnplion,  that  (he  privilege 

I.  These  caiei  are  referred  to  in  the  of  exemption  ft^im  taxation  of  eatstes 

of  cvaasel  and  the  opinion  of  the  convejed  to  charitable  iiaca,  while  the 

London  t.  Litdf/uld,  11  Conn,  atatute  exempting  them  from  taxation, 

was  decided  in  regard  to  the  Tery  waa  in  force,  attached  to  the  land  itself, 

property  in  qaestion  in  the  present  mailing  it  thereb;  more  talaable  in  the 

We  had  occaaion  to  examine  these  hands  of  the  grantee  and  that  it  muat  be 

ecticnt  ca»ei  at  ineirlyday,  in  the  trenamisiiblo  to  othen  with  the   eame 

of  Herrict  v,   Ttii  Town  0/  Ran-  pririlege,    or    elae    the   holder   failed 

,    13     Vt,    Eeporta     525.      And  10   realize  the  full  benefit  of  the   pri- 

agh  we  anppoied  at  that  time  they  lilege.     The  liter  cases,  decided  by  the 

:  poaaibly  be  maintained,  npon  the  same   court,    treat    this    exemption   aa 

id  that  the  title  to  the  propertywia  one  of  a  rery  obnoxioua  character,  and 

red   while   the   exempting  statote  therefore   deserTJng  a  very  strict   con- 

n  force,  and  10  the  exemption  waa  atmciion :  Eluwobtu,  J.,  in  7^8  Taum 

to  inhera  in  the  Tery  title  of  the  0/  Ntio  Eavta   v.  Shrffitld,  30  Conn, 

rtj  itself  as  one  of  it*  eSBential  ITl.    And  inBrainard  T.   CalJualer,  31 

lions,   we  are  now  satisfied,  that  Conn.  40?,  the  case  of  Laniioa  r.  LitcA- 

lemptiog  atatute  ahoald  not  be  held  Jield   ii    Tirtually  orermled,   the   conn 

icheny  aiicb  permanent  exemption  making,  as  it  seems  to  ns,  the  true  dij- 

lasslion  by  virtue  of  the  estate  or  tinclion  npon  this  point  of   exemption 

rti    being     acquired     during    the  of  property  from  Uxation :    1.   That   it 

lion  of  a  general  statute,  crealinj;  should  receive  a  strict  con  atmciion  and 

lemption.      Snch  a  general  statute,  not    be  extended  farther  Ibao  the    ^r 

pling  certain  properly  from  taxa-  import  of  the  words  reqnire.     S.  That 

gliould   not  receive  any  more  ex-  when    the    exemption    ia    baaed    npon 

cl  operation,  becanse  it  is  expressed  the  use  to   which    the    eatate   is  con- 

"for  ever,"  than  if  it  had  been  veyed,  it  shall  not  be  construed   as  at- 

ssed  in  general  terms.     The  legis-  taching  to  the  land  bejond  the  time  of 

I  has  no  power  to  give  its  general  its  appropriation  to  that  nse.     3.   That 

ments  any  more  extended  force  than  la  attach  a  perpetual  exemption  of  lands 

akeby  the  nse  of  terms,  unlimited  or  real  estate  from  taxation,  it   mnst 

nt  of  duration.    Tbe  same  or  any  form  one  of  the  elements  of  a  contract 

:  legiaiature  may  repeal,  or  modify  or  grant  on  the  part  of  the  Slate  :  as  in 

unlesa  they  are  of  the  nature  of  Stale  of  Nan  Jtrseg  t.  Wilmn,  7  Cranch 

lets.  Toharo  this  force  the  exemp-  IBI,  where  land   was  granted   by   the 

maat   have  been  granted  upon  a  atate  to  the  Indians,  upon  the  express 

iary  consideration,  so  as  to  consli-  condition  to  remain  perpetually  exempt 

>an  of  the  price  of  the  grant,  1.  e.  from  all  taxes,  and  it  waa  held  an  esseu- 

made  it  more  valuable.  tial   element  of  the  grant  and  of  the 

i  case  of  London  v.  Lifcli/idd,  1 1  title,  which  the  state  could  not  thereafter 

,   251,  was  decided   by  a  divided  be  permitted   to  pnsa  any  law  abridging 

upon  the  ground  that  an  early  or  in  any  way  qualifying  or  interfering 

ist  Act,  1702,  exempting  estates  with.    This  principle  forms  the  basis  of 
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decMion  in  HerritJc  i,  Randotpk,  lupra,  exemption  sbonld  never  li 

>nd  la  founded  npoo  impregnabU  prin-  extend   to  income  derJTi 

ojple*,   wliich   all   soand  lawjer*  mtiK  eilate  and  Tor  wbieh  Ihe  < 

always  regard  w  raDci«red  inviolable  bj  penonatlf.     Bnt  the  abb 

Ibe   Uoiled  Stales  Coattiiuiion.      And  people  against   wbat   the 

this  is  the  gruaod  upon  which  Ihe  Con-  taxation  has  sometimw  ted 

necticut   court  now  found   themselves ;  tion  of  all  the  issue*  ani 

and    which   is   the  moil  which   can  be  such   pTopen;,  even  to 

conceded  to  any  atote-statule  exempting  erected  upon  land,  having  s 

properly  from  taxation.  tion  from  taxation. 

Sirieily  apeaJting,  we  think,  an  ex-        It  has  alwajs  seemed  t 

emption  of  property  from  taxation,  on  tnie  principles  on  this  nil 

the  ground   that   the  state  granted  the  tained  in  the  opinion*  of  1 

title  and  the  exemption  for  a  considera-  in  Wettoa  t-  TU  dig  of 

tion,  should  be  restricted  to  taxes  imposed  Pet.  S.  C.  i*9,  and  that  of 

upon  the  property  itaelf,  a*  it  ia   upon  J.,  in  BrewMtr  v.  Hough,  : 
real   estate,   or   peraonatty   sometimes, 
set  in  tbe  tiel  at  a  valnalion.     finch  an 


Supreme  Court  of  California. 
VANDALL  ET  AL.  e.  SODTH  SAN  FRANCISCO  DOCK  0 

A  corporstioo  baa  no  other  powera  than  andh  aa  are  sp«ctftcally  f 
charter,  or  snch  as  are  necessary  for  the  purpose  of  carrying  int< 
expressly  granted. 

A  corporation  formed  "  to  buy,  improve,  le&se,  eol!,  Ac.,  real  < 
expend  it*  funds  for  any  purpose  Ibe  direct  and  proximate  tendene; 
to  enhance  the  market  value  of  its  land,  thongh  the  money  is  not 
the  land  itself,  e.  g.,  it  may  uaeaa  it*  etockholdera  for  aid  to  a  n 
doe«  not  touch  its  lands,  but  which  by  giving  increased  faciliti 
enhances  their  valoe. 

The  word  "improve"  used  in  such  connection  with  real  esti 
eithBDce  it)  market  value. 

This  was  an  action  brought  to  restrain  the  dcfen 
selling  the  abares  of  stock  held  by  the  plaintiffs  under 
ment  made  by  the  trustees  of  the  company. 

The  defendant  is  a  corporation  organized  under  an  a: 
made  in  1864  to  the  general  Incorporation  Act,  stat 
149,  and  the  plaintiffs  are  stockholders  of  the  corporati 

The  corporation  was  formed  "  to  buy,  improve,  lease 
otherwise  dispose  of  real  estato"  in  and  near  South  ^ 
cisco ;  "  also,  to  build  water  front  protection,  slips,  do< 
wharves,  warehouses,  and  otherwise  improve  such  pr 
may  be  obtained  by  the  company."     The  company 
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iwned  &  tract  of  land  at  or  in  the  vicinity  of  South  8bd 
•Sbco  ;  &nd  another  corporation  known  as  the  Potrero  and 
t^'iew  Railroad  Company  had  constructed,  or  was  engaged 
istracting  a  railroad  from  the  city  of  San  Francisco  proper 
e  vicinity  of  the  defendant's  property ;  and  an  agreement 
watered  into  between  the  defendant  and  the  railroad  corn- 
whereby  the  latter  bound  itself  within  a  stipulated  period  > 
reaee  the  width  of  its  road  and  the  frequency  of  the  trips 
*  cars  over  it,  and  to  reduce  the  price  of  passage  over  it 
fifty  per  cent.,  and  to  maintain  these  conditions  for  a  period 
1  years.  The  defendant,  on  its  part,  agreed  to  pay  to  the 
ad  company,  aa  a  consideration  for  these  concessions,  the 
if  (20,000,  and  the  assessments  in  question  were  levied  by 
usteee  on  the  stock  of  the  company  for  the  purpose  of  rais- 
fund  sufficient  to  pay  this  demand.  The  railroad  did  not 
sate  upon  or  touch  any  portion  of  the  property  of  the 
dant,  but  it  was  established  on  the  trial,  and  appears  to 
been  admitted  by  the  plaintiffs,  that  the  increased  facilities 
ivel  over  the  railroad,  resulting  from  the  contract  between 
wo  companies,  had  already  greatly  enhanced  the  market 
of  the  defendant's  property,  aud  were  likely  to  increase  it 
lai^ely  in  the  future. 

e  opinion  of  the  court  was  delivered  by 
OCKBTT,  J. — Plaintiffs  insist  that,  under  its  act  of  incorpo- 
1,  the  defendant  has  no  power  to  expend  the  money  of  the 
any  for  the  purpose  stated,  and  that  the  assessment  is,  there- 
void.  On  the  other  hand,  the  defendant  claims  that  the 
object  of  the  corporation  was  to  buy  and  sell  real  estate  on 
latioo ;  and  that  with  a  view  to  that  end  it  is  expressly 
irized  to  "improve"  its  real  estate,  so  as  to  enhance  its 
;  and  that  upon  a  fair  and  reasonable  construction  of  the 
"improve,"  as  used  in  the  certificate  of  incorporation,  it 
be  held  to  include  every  act  the  direct  and  immediate  ten- 
'  of  which  is  materially  to  benefit  or  enhance  the  value  of  - 
Toperty.  The  plaintiffs  resist  this  construction,  and  main- 
hat  the  word  "  improve"  can  include  nothing  but  acta  per- 
^  on  the  land  itself,  such  aa  the  erection  of  buildings,  the 
ruction  of  roads  across  it,  or  other  acts  of  a  like  nature 
rmed  on  the  land. 
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hich  the  corporation  was  organised.  In  authorizing 
;ion  to  be  formed  for  the  purpose  of  buying,  selling,  lei 
impraving  real  estate,  the  statute  conferred  upon  thi 
»rs  all  ench  implied  or  incidental  pofrers  as  shall  be  necf 
e  exercise  of  those  expresslj  granted.  It  is  evident  th 
:ion  might  purchase  real  estate  and  improve  it,  for  th 
>se  of  selling  it  at  a  higher  price  or  leasing  it  at  an  enh: 
To  speculate  in  the  purchase  and  sale  of  real  estati 
e  sole  object  of  such  a  corporation ;  and  such  appears  tc 

the  purpose  of  this  corporation.  In  furtherance  ol 
ind  with  a  view  to  enhance  its  value^  it  is  expressly  auth( 
iprove  the  property  so  purchased ;  and  the  plaintiffs 
by  this  term  is  meant  only  erections  upon  or  eomething 
;d  on  the  land  itself,  to  ameliorate  its  condition ;  such  t 
ion  of  buildings,  or  fences,  or  necessary  grading,  or  dit 
iprove  the  drainage.  Bat  in  view  of  the  evident  pu 
lesign  for  which  the  corporation  was  organized,  I  thin) 
>  narrow  a  construction  of  the  word  "  improve,"  as  us 
ertificate.  It  may  be  that  its  ordinary  meaning,  as  ue 
□yed,  is  limited  as  claimed  by  the  plaintiffs.  But  it 
b  larger  and  wider  signification ;  and  amongst  other  c 
,  Worcester  defines  the  word  "improve"  to  mean,  "to 

use  of;  to  employ  advantageously ;  to  increase,  augme: 
nee,  as  to  that  which  is  evil ;"  whilst  Webster  dnfines  il 
!  better ;  to  advance  in  value ;  to  use  or  employ  to  good 
;  to  moke  productive ;  to  turn  to  profitable  account ;  1 
dvantage."  In  view  of  the  fact  that  these  corporatioi 
ay  be  formed  for  the  sole  purpose  of  purchasing  real  e 
Qcing  its  value  and  then  selling  it  for  an  increased  pt 
[  the  term  "improve,"  as  here  used,  was  employed 
I  liberal  sense,  and  includes  the  performance  of  anj 
her  on  or  off  the  land,  the  direct  and  proximate  tern 
hich  is  to  enhance  its  value  in  the  market, 
it  I  am  not  to  be  understood  as  holding  that  the  corpoi 
do  any  act  which,  in  some  remote  degree,  may  tend  ulti 
'  enhance  the  value  of  the  property.  It  could  not,  for  i 
establish  a  line  of  steamers  to  Japan,  or  an  Emigratioi 
sty,  on  the  plea  that  an  increase  to  the  trade  or  popn 
le  state  would  promote  the  general  prosperity,  and  th 
ncc  the  value  of  the  corporate  property.  But,  as  al 
d,  the  act  must  be  one  the  direct  and  proximate  tenden 
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which  is  to  benefit  the  property  or  enhance  its  valu 
property,  for  example,  should  be  surrounded  bj  an  im 
morass,  or  rugged  hills,  so  that  it  is  inaccessible  and  v 
its  present  condition,  I  do  not  doubt  that  the  corporal 
drain  or  bridge  over  the  morass,  or  construct  a  road 
hills,  so  as  to  render  the  property  accessible  and  therel 
its  value.  This  wonld  justly  be  held  to  "  improve  "  th 
without  straining,  in  the  least  degree,  the  meaning  of 
as  here  employed.  If  the  opposite  construction  were 
a  work  imperatively  required  to  render  the  property  »\ 
the  purposes  for  which  it  was  acquired  could  not  be  ; 
If  the  land  was  threatened  with  inundation,  and  was  a 
washed  away  by  a  freshet,  nothing  could  be  done  to 
threatened  calamity ;  or  if  its  value  was  destroyed  by 
ous  nuisance,  no  money  could  be  expended  to  abate  tht 

I  ana  satisfied  so  narrow  a  construction  of  the  powpi 
to  this  class  of  corporations  would,  in  many  cases,  prat 
feat  the  purposes  for  Which  they  were  organized.  I 
that  in  some  cases  it  may  be  difficult  to  define  accu 
point  at  which  the  benefit  to  be  derived  from  a  prop 
would  cease  to  be  direct  and  proximate,  and  would  bee 
mote  as  not  to  fall  within  the  rule.  But  it  is  impossi 
down  an  inflexible  rule  to  govern  such  cases,  and  each 
be  determined  on  its  own  circumstances. 

I  am  satisfied  that  this  case  comes  fully  within  the 
that  the  benefit  to  the  property  of  the  company,  resn 
the  contract  with  the  railroad  company,  is  direct  and 
and  not  remote. 

I  may  remark  in  conclusion,  that  whatever  difficnltie 
this  question,  result  from  the  peculiar  nature  of  thi 
corporations,  organized  for  the  novel  purpose  of  spec 
real  estate ;  and  though  it  may  be  a  very  questional 
which  permits  corporations  to  be  formed  for  such  a  purpi 
n  consideration  to  be  addressed  to  the  legislature  a 
the  court.  So  long  as  such  corporations  are  authoriz 
it  is  the  duty  of  the  courts  to  give  such  effect  to  them 
tute  contemplatea. 

Judgment  reversed,  and  the  cause  remanded,  with  a 
the  District  Coart  to  dissolve  the  injunction  and  dismiss 

This  Cass  ia  or  Ihe  ■ame  claas  with  the  inquiry  u  to  Ih«  righl 
:hc  namerrius  others  of  lite,  preaenling    lions,  irfaeth«r  mnnicip*)  o 
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coanectioni    with    rulwn;   com-  model.     And  we  thoald  not  be  incUned 

,  bj  vay  of  uioeifttioD  or  can-  to  qnialioii  Ibat  this  might  be  done  b/ 

Although   it  moit  b«  admitted  such  ecorporition  by  means  of  improred 

donbt   will    natnrallT    ariie    in  railwa;  facilitiee,  nnlei*    the  term)  in 

.  10  the  fighi  of  •  prirate  corpo-  which   iu  powen  are  defined,  exclnde 

,  like  the  one  in  queition,  to  baild  tbat  particular  mode  or  elie  cnnmciate 

*■/  or  take  stock  in  ooe,  or  in  them  in  inch  a  waj,  u  to  indicate  very 

her  mode  lubiidiie  it,  for  the  par-  obvioiuly  that  (his  particular  one  could 

if   enhancing  the   ralue    or   the  not  be   coniidcred  u  fairly  embraced. 

■ale    of   iu    land*,    nnder   the  And  there  U  nothing  in  the  ennmeration 

of  the  exprcM  anthorii;  given  to  here,  which  woald   seem  fairly  to  ez- 

rore"  them,  it  cannot,  we  think,  clade  expending  money  to  increage  rail- 

rly  argned,  that,  opon  principle,  way  facilitiea.    The  mere  "baying  and 

ling  ia  of  the  lame  qneMianaUe  Klling"  of  real  estate  in  large  qnan- 

ter,  aafor  municipalitieilo  doihe  ijties,  in   the  new  iialea,  might  fairly 

It  ii  DO  part  of  the  bniiness  of  enough  embrace   this.     And  especially 

icipality  to  facilitate  access  to  and  will  this  conatruclion  appear  reasonable 

from  it!  own  borders  ;  bnl  only  and  natural,  if  we  consider  the  express 

Ll    regard    to  afford   comfortable  proTisioni  in  the  charter  for  "  improT- 

of   travel  and  traffic  within  its  ing"  the  aame   in  couneclian  with  iti 

Nor  GUI  it  fairly  be  said  that  it  purctuM  and  *ale,  and  aa  one  of   the 

within  any  well  defined  or  clearly  oatnral  and  direct  modes  of  producing 

lised   function   of  the   municipal  an  enhanced  price.     And  this  becomes 

iments  of  (he  state,  to  do  anything  a  more   obTions   and  allowable   view, 

tie  direct  and  leading  purpose  of  when  we  oonitder  that  many  anatogoni 

sing  the  value  of  property,  real  or  modes   of   improvement  ate   speually 

lal  ;    or  indeed  to  adrance  trade  enumeralcd,  inch  as  building  "  water- 

lusiness  in  general,  either  within  front  protection,    slips,    docks,    piers, 

bout  itsterritorial  limiti,as  itowns  wharves,  warehonsea,"  &c.,   tc.,  when 

■h  property  and  can  embarh  in  no  especially  we  consUsr  that  inereaeed 

Hence  tbe  incongruity,  in  allow-  railway  faoilities  are  among  liie  indii- 

e  municipalities,  whose  functions  pensable  things  to  reader  the  enumer- 

imple    nnd    strictly   defined    and  aled  facilities  productive  in  the  increase 

led  to  the  narrowest  limits,  to  mix  of  traffic  by  land  and  commerce  upon 

elves  up  in  anyposaihle  form  with  tbe  ocean.    The  word   "  improve"  as 

»  corpormtions,  having  rights  and  applied  toieal  estate,  for  use  and  taioj- 

o(  an  entirely  separate  and  dis-  meni,  no  doubt,  commoaly  extends  only 

character,  is  altogether  more  ob-  to  erections  and  meliorations  apon  the 

that  can  be  cUimcil  in  regard  to  land  itself.     But  when  the  land   is  to 

poration   like  the  present,  whose  be  brought  into  the  market  and  inpvnaiJ 

ig  object  and  purpose  i*  to  advance  for  tbe   pnrpoie  of  «ale  and  advanoe- 

alne   and   ready  sale  of  its   own  ment  in  price,  it  will  naturally  require  a 

There   neemi   lo   be   no   good  much  more  extended   application,  and 

id  to  question  the  right  of  such  a  we  cannot  fairly  say  that  we  think  the 

ration   to  facilitata  access  to  and  view  the  court  take  oh}eo(lonable. 

■  from  snch  lands,  in  all  legitimate  I.  F.  R. 
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United  States  Circuit  Court,  Dittrictt  of  Mitto 
WELCH  o.  STE.  GENEVIEVE. 

A  niDTiicipal  corporation  ccented  by  legislatlTe  act  ii  not  diisolped 
to  elect  officers. 

In  Ibis  country,  officers  do  not,  in  the  lense  of  the  English  books, 
inttffral  piirt  of  tbe  corporation,  but  they  are  the  mere  agents  or  a 
eorporate  body. 

Municipal  corporations  cannot  be  dissolTed  by  the  courts  Tor  noi 
user  of  their  powers  or  franchises. 

Where  a  judgment  e:tig(ed  against  a  municipal  corporation,  hnvin 
subject  to  sale,  and  whose  duty  it  was  to  lery  and  collect  a  special  i 
judgment,  and  where  the  corporation  was  without  officers,  and  woul 
having  the  power,  supply  itself  with  officers,  the  court  appoinird  i 
■Mess,  levy,  and  collect  the  requisite  tax ;  but  suspended  the  order 
the  corporation  to  reorganize  and  itself  to  collect  the  tax. 

The  Ouiliup  Ordinance  passed  hy  the  Constitutional  Convention 
and  tbe  General  Town  Incorporation  Act  of  that  stale,  construed  ai 

Motion  to  appoint  a,  comtniesioner  to  levy  «nd  coll* 
pay  the  plaintiff's  judgment. 

On  September  9th  1865,  the  plaintiff  filed  in  thii 
declaration  on  certain  negotiable  bonds  issued  by  the  <: 
Genevieve,  and  the  summooB  was  served  on  the  11th  c 
month  on  "  Francis  C.  Bozier,  President  of  the  Boarc 
men  and  acting  Mayor"  of  the  said  city.  The  rec< 
case  recites  an  appearance  by  counsel  for  tbe  city  anti 
ment  that  the  defendant  will  enter  its  appearance  a 
term.  At  the  October  Term,  1866,  judgment  by  d 
rendered  against  the  defendant  for  (5605. 

In  May  1870,  the  plaintiff  filed  his  petition  in  this  • 
mandamia,  stating  therein  the  recovery  of  the  above 
judgment ;  that  execution  has  been  issued  and  and  retu 
boTui;  that  the  debt  remains  unpaid ;  that  no  tas  to  pa 
haa  ever  been  levied  ;  that  Francis  G.  Rosier  was  the  I 
mayor  and  certain  other  persons  named  were  the  last 
of  the  city;  that  they  duly  qualified  when  elected,  and 
are  still  in  law  officers  of  the  corporation ;  that  no  el 
been  held,  and  that  the  failure  to  elect  is  for  the  purpi 
venting  the  petitioner  and  others  from  collecting  th 
that  there  ie  no  way  in  which  the  petitioner  can  collect 
relief  prayed  for,  which  is  for  a  writ  of  mandamua 
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ier  and  the  aldermen  named  to  lev;  a  tax  upon  the  inhabit- 
and  property  of  the  city  sufficient  to  pay  the  judgment, 
n  alternative  writ  was  issued  as  asked,  to  which,  at  the  Oc- 
rTenn  18T0,  Rozier  and  the  other  persons  named  made  return 
idlviduala  and  not  as  mayor  and  aldermen  of  the  city.  They 
lut  in  suhstance  in  this  return,  that  they  were  the  mayor  and 
rmen  of  the  city  on  the  4th  day  of  July  1865;  that  on 
day  the  new  State  Constitution  was  put  into  force,  containing 
rdinance  (popularly  known  as  the  "  Outling  Ordinance"),  hy 
h  it  was  provided  that  within  sixty  days  thereafter  every 
jD  holding  any  office  of  honor  or  profit  under  the  state,  and 
\y  municipal  corporation,  should  take  and  subscribe  the  oath 
'yalty  therein  prescribed,  failing  to  take  which  oath  within 
'  days,  said  office,  it  was  declared,  should  ipto  facto  become 
nt,  and  the  vacancy  should  he  filled  according  to  the  law 
rning  the  case ;  and  it  was  made  penal  to  hold  or  exercise 
of  said  offices  without  having  taken  and  subscribed  the  oath. 
le  said  persons  returned  that  they  failed  to  take  the  oath, 
eby  their  offices  became  vacant  on  the  4th  day  of  September 
i  (five  days  before  plaintiff's  original  suit  was  brought),  and 
have  not  since  acted.  It  was  also  stated  in  the  return,  that 
Qgust  1865,  a  pretended  election  waa  held,  and  city  officers 
ed  who  had  taken  the  oath  of  loyalty,  but  that  these  persons 
led  to  qualify,  and  never  did  qualify  or  act ;  no  record  of 
election  could  be  found. 

le  return  referred  to  the  act  of  the  legislature  of  Missouri, 
oved  February  19th  1866  (Stats.  1865,  p.  911),  which  recites 
"  on  account  of  past  troubles  of  the  country,  certain  in- 
orated  towns  and  cities  in  this  state  bare  failed  to  h<^d  their 
lar  elections  for  offices  now  vaciuit  and  elective  uitder 'their 
Ective  charters,"  and  enacts  "that  any  justice  of  the  peace 
ing  within  the  limits  of  any  such  incorporated  town  or  city 
quired  on  the  petition  of  twenty-five  qualified  voters  of  such 
.  or  city,  to  order  at  once  a  special  election  to  fill  all  vacsn- 
in  offices  elective  under  their  respective  charters,"  &g. 
le  return  stated  that  no  election  whatever  had  been  held 
X  the  last-mentioned  act,  and  that  the  books  and  papers  of 
corporation  are  in  the  office  of  the  clerk  of  the  court, 
le  return  then  set  up  that,  on  the  4th  of  Jane  1867,  the 
ity  Court  of  Ste.  Genevieve  county,  acting  under  the  g«i- 

1~  XIX.— 33 
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eral  laws  of  the  state  concerning  muDicipal  corpor&tion 
the  "  town  of  Ste.  Genevieve"  incorporated  by  the  nan 
InhabitantB  of  Town  of  Ste.  GeneTieve,"  and  a  cwtiS 
the  proceedings  of  the  county  court  in  this  regard  wen 
the  return ;  and  the  rei^pondents  denied  that  they  were 
the  city,  and  claimed  that  by  the  constitutional  ordin: 
aaid  they  were  absolutely  forbidden  to  act  as  Buch  o 
they  asked  to  be  dismissed. 

On  this  return  the  respondents  were  discharged,  a 
the  ^judgment-creditor,  filed  his  petition  stating  the  a 
and  stating  that  there  are  not  now,  nor  have  there  bee 
years  past,  any  officers  of  any  kind  in  said  corporation 
corporation  exists ;  that  it  has  no  property  on  which  to 
his  judgment  is  yet  unpaid,  and  asking  this  court  to  a 
marshal  or  some  competent  person  to  assess,  levy  and  Ci 
the  taxable  property  within  the  corporation  a  tax  s 
pay  the  judgment. 

Glover  and  Sheplet/,  for  the  plaintiff. 
Thomai  0.  Rrynoldg,  contri  l,Amicut  Curia). 

Dillon,  Circuit  J. — This  application  presents 
interesting  questions,  some  of  which  are  of  first  i 
These  will  be  noticed,  however,  only  bo  far  as  may  be 
to  reach  a.  conciuaion.  The  city  corporation  not  now 
by  counsel,  and  the  record  of  the  judgment  upon 
against  the  city  reciting  an  appearance  by  it  and  ser 
summons  having  been  made  upon  the  last  chief  officer  i 
the  validity  of  the  judgment  must,  in  this  proceeding,  b 
1  Rev.  St.,  1855,  sect.  %  art.  2;  Mutcatin^  Tw. 
Fwnek,  18  Iowa  469. 

The  city  of  Ste.  Genevieve  was  specially  incorporat 
by  a  public  act  of  the  legislature  of  the  state :  Laws 
Its  charter  has  been  several  times  amended,  and  it  w 
«xpress]y  authorised  to  issue  tfce  bonds  to  the  plank-roa 
on  which  the  plaintiJTs  judgment  was  rendered  (Ac 
1851),  and  it  was  subsequently  ^authorized  to  levy  i 
annually  a  special  tax,  to  pay  interest  on  such  bonds : 
S8d  1863. 

The  constitution  of  the  corporation  is  after  the  u 
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innicipftl  corporatioDS  having  a  special  charter ;  the  inhabit- 

are  the  corporators,  the  mayor  is  the  chief  execntive  officer, 
the  aldermea  constitute  the  goveruiog  body. 

is  suggested  that  the  corporation  thus  created  has  been  <ft#- 
d  becaiue  of  its  failure  to  elect  municipal  officers,  and  the 
le  of  ite  corporate  functions  since  September  4th  1865,  when 
f  the  mnnicipal  offices  became  absolutely  vacant  by  force  of 
lasting  ordinance  passed  by  the  Constitutional  Convention. 
Ilia  proposition  I  cannot  give  my  assent.  I  deny  tlmt  a  cor- 
tion  created  by  the  legislature  for  the  purpose  of  local  muni- 

government  can,  without  a  provision  to  that  effect,  be  dii- 
d  by  the  mere  failure  to  elect  officers.  The  corporation  is 
ed  by  the  charter.  The  officers  do  not  constitute  the  corpo- 
n,  nor  docs  the  council  even  constitute  a  corporation.  The 
Ditants  of  the  designated  locality  ave  the  corporators.  The 
;rB  are  the  mere  servanta  or  agents  of  the  corporation.  Mu- 
al  corporations  are  created  for  public  purposes,  being  ansili- 

of  the  state  to  assist  in  local  administration. 
le  effect  at  common  law  of  the  dissolution  of  a  corporation 
:hat  debts  due  by  and  to  it  were  discharged  and  its  property 
ted  to  the  grantors.  Formerly  corporations  of  all  kinds  in 
and,  both  private  and  manicipal,  were  usually  created  by 
1, charter,  and  the  courts  in  that  country  have  held  or  ae- 
d  that  the  loss  of  an  integral  part  would  dissolve  a  munici- 
:orporation,  or  at  least  suspend  its  existence,  and  that  it« 
:er  might,  for  a  misuse  of  its  franchises,  be  declared  forfeited 
idicial  sentence  in  quo  warranto,  as  in  the  famous  case  against 
LtyofLondon  in  the  time  of  Oharles  11.  Upon  a  critical  exam- 
>n  oritio  deciBione  m  England,  I  doubt  whether  it  is  settled 
tven  in  that  country,  that  a  municipal  corporation  can  be  to- 

ditiolved  in  either  of  these  ways ;  but  if  bo,  the  doctrine  has 
iplication  to  our  municipal  corporations,  which  are  bronght 

exiHtence  for  public  purposes  by  legislative  act,  and  which 
)t,  in  the  sense  of  the  English  books,  consist  of  integral 

ir  non-uso  or  misuse  conrte  may  judicially  declare  forfeited 
haters  of  private,  but  not  public  corporations. 
LQ  charter  or  constituent  act  of  the  corporation  of  Ste.  Gene- 
:  not  being  limited  in  duration,  and  not  having  been  repealed 
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e»ts  for  all  the  legal  virtue  it  posaesses,  we  find  that  it  only  au- 
horize!,  in  the  mode  therein  prescribed,  the  incorporation  of 
oirns«iid  cities  not  already  incorporated.  It  does  not  empower 
.  town  or  city  incorporated  by  special  charter,  and  which  cannot 
berefore  destroy  its  corporate  life  at  its  own  pleasure,  to  abandon 
ts  charter  without  the  consent  of  the  legislature  which  gave  it, 
hereby  leaving  the  locality  without  municipal  government  or 

Legislative  sanction  is,  in  thb  country,  indispeosably  necessary 
a  the  existence  of  every  corporation ;  and  as  this  new  town 
rganization  is  without  legislative  authority,  it  is  wholly  without 
alidity,  and  its  officers  have  no  right  in  law  to  exercise  powers 
nder  the  general  corporation  act ;  much  less  have  they  the  right 
3  exercise  the  functions  of  officers  under  the  special  charter. 

The  city  corporation  being  that  which  waa  established  by  the 
^gislatiire  under  the  charter,  and  that  corporation  remaining  in 
xistence,  although  it  is  without  officers,  it  is  clear  that  no  validity 
an  attach  to  an  unauthorized  organization  under  the  general 
tw.  Offices  must  be  de  jure,  but  officers  may  be  such  dc  facto. 
'o  say  that  an  officer  is  one  de  facto,  when  the  office  itself  ia  not 
reated  or  authorized  by  the  legislature,  is  a  political  solecism, 
laving  no  foundation  in  reason  nor  support  in  law :  Deeorah  v. 
'iitll'u,  25  Iowa  12,  18;  Hildreth'a  Rein  v.  Melntire'a  DevUeet, 

3.  J.  Marsh.  206 ;   The  People  v.  White,  24  Wend.  520,  540. 

If  the  gentlemen  who  are  claiming  under  the  new  organization 
0  be  the  officers  of  the  town  had  been  elected  under  the  charter, 
hough  irregularly,  and  were  exercising  and  claiming  to  exercise 
lie  powers  given  by  the  charter,  which  is  still  the  organic  act  of 
)ie  municipality,  they  would  be,  in  the  true  sense  of  the  term, 
'M'fi  de  facto,  and  their  acts  as  respects  the  public  would  be 
'alrd,  ar.d  this  court  might,  notwithstanding  the  irregularities  in 
licir  election,  issue  its  mandamus  to  them  to  levy  and  collect  the 
a  I  necessary  to  satisfy  the  plaintiff's  judgment. 

But  they  were  not  elected  under  the  charter,  nor  do  they  claim 
tr  assume  to  be  officers  of  the  city ;  and  hence  they  could  not  law- 
ully  levy  or  collect  the  tax ;  and  there  is  no  duty  resting  upon 
Iiem  in  this  respect,  which  this  court  could  compel  them  to  exe- 
■ate  by  its  writ  of  mandamut. 

The  corporation  under  the  special  charter  and  its  amendments 
i  the  legal  and  only  corporate  body ;  the  new  organization  is  a 
>atd  usurpation  of  the  franchises  of  the  state,  and  its  acts,  nnlesa 
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ratified  by  the  legislature,  are  simply  voiil :  Deeora) 
25  Iowa  12. 

Thus  we  perceive  the  suggestion  that  the  new  organ 
troyeJ  or  superseded  the  old  corporation  to  be  nnfou 
only  so,  but  the  foregoing  observations  anawor  the  f 
gestion  that  the  creditor  should  cause  a  writ  of  mand 
issued  and  directed  to  the  officers  who  are  acting  und 
town  organization. 

The  way  is  thus  cleared  to  the  immediato  question 
court  is  called  upon  to  decide,  viz. :  Whether  it  will 
marshal  or  some  other  proper  person  to  assess  and  c 
the  property  of  the  municipality  a  tax  sufficient  to  pa; 
tiff's  debt. 

For  that  debt  he  has  the  judgment  of  this  court, 
has  been  returned  nulla  bona.  If  the  corporation  hai 
mandamut  to  require  them  to  levy  and  collect  the  tax 
remedy  not  only  proper  in  itself,  but  one-  to  which  thi 
plaintiff  is  entitled  as  of  right.  This  is  settled  law  ii 
and  it  is  not  necessary  to  cite  coses  upon  the  subject 
the  Supreme  Court  of  the  United  States.  The  corpoi 
ever,  has  no  officers,  and  we  fear  it  is  but  too  plain  tb 
son  why  the  inhabitants  do  not  elect  officers  under  the 
ruary  Idth  186S,  is  that  they  cherish  the  delusion  th: 
defeat  the  rights  of  creditors,  and  by  taking  on  a  new  < 
escape  old  liabilities.  Such  notions  of  justice  or  corpora 
if  entertained,  receive  no  countenance  in  the  legislatioi 
decisions  in  Missouri  or  elsewhere :  lAndell  v.  Bui 
861 ;  Rev.  St.  18C5,  p.  244;  Butz  v.  Mutcatine,  8 
581-3-4 ;  Bank  v.  Patton,  1  Bob.  (La.)  499 ;  Van 
QMney,  4  Wall.  537. 

This  court  must  protect  and  enforce  the  rights  of  i 
tional  suitors.  The  sending  of  its  marshal  into  an  ii 
nicipality,  armed  with  authority  to  levy  and  collect  a 
exercise  of  a  delicate  and  extraordinary  power,  to 
whenever  possible;  but  which  it  will  use  whenever  ji 
renders  cannot  otherwise  be  enforced  :  Jiigg»  v.  John 
6  Wall.  166, 198 ;  Laming  v.  Treasurer,  ^c,  9  Am.  I 
S.  415. 

Were  there  any  municipal  officers  in  es^e,  the  cou 
would  not,  in  the  first  instance  appoint  its  marshal 
issue  its  command  to  them. 
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^nder  the  pecali&r  circumstanceg  of  this  case,  vbich  is  witt 
a  precedent,  there  seems  to  be  no  rtfnedj  to  the  plaintiff  bu 
lake  the  order  he  asks. 

.nxious,  however,  to  avoid,  if  it  may  be,  the  carrying  of  thi 
}r  into  effect,  and  allow  the  corporation  time  to  elect  ofiicet 
itself  to  levy  and  collect  the  tax,  the  execution  of  the  ordc 
be  suspended  for  the  space  of  three  months,  and  the  rigb 
rved  to  suspend  it  longer  if  a  showing  be  made  to  the  coun 
itber  of  its  judges,  that  an  election  of  municipal  officers,  a 
rided  by  the  law  and  charter,  has  been  duly  held,  and  ths 
proper  body  has  levied  and  is  proceeding,  according  to  Ian 
jllect  the  taxes  necessary  to  satisfy  the  plaintiff's  judgmeni 
ered  accordingly. 

RiiAT  and  Krkeel,  JJ.,  concurred. 


United  Statei  Oircaii  Court,  Southern  District  of  Georgia. 


e  slklutes  of  limitations  of  the  Etsle  of  Georgia  pntsed  during  the  wai 
yet  defectiTe  thej  m>j  hive  been  in  point  of  originul  dathoritj,  wctb  ratidi 
e  ConBtitnlioD  of  1S68, '  and  are  *>lid. 

Eiireij'  it  diBcharKcd  wbere  the  creditor  after  notice  and  request,  hag  bee 
I  of  a  delay  wliich  amounts  to  gross  negligence,  and  by  his  negligence  ll: 
f  has  lost  his  security  or  indemnity.  Bnt  the  omiaaion  of  the  creililor  I 
principal  residing  in  another  state  conld  not,  under  any  circumstance*,  i 
%n  him  and  the  surety,  make  him  chargeable  with  gross  negligenee. 

Hi3  was  an  action  of  assumpsit  commenced  on  the  31st  o 
ember  1869,  on  a  promissory  note,  dated  at  Columbus,  Ga. 
ember  30th  1858,  given  by  Reuben  Allison  as  principal  an' 
luel  J.  Hatcher  as  surety,  to  P.  J.  Phillips,  executor  of  H.  H 
e,  or  bearer,  for  the  sum  of  $1125,  payable  on  the  lut  o 

lie  Constitution  of  1866  is  the  present  Constitution  of  Gcorgin,  ord.-iiiie 
idopted  by  the  Georgia  Conicnlion  assembled  in  pnrjuance  of  the  Keeon 
:ion  Acts  of  Congress  ;  raliAed  by  the  people  of  Georgia  at  an  election  hel 
pril  ISES,  under  order  from  Major-Qeneral  Meade.  Accepted  by  the  Con 
ar  the  Uoited  Sutee  on  the  3Mh  Jane  ISeS,  with  certain  conditions  :  Pubti 
of  United  SiKtes  I867-S,  pp.  73,  74;  and  assented  to  by  the  Genera 
nblyof  Georj-iaon  the  SI  si  day  of  July  1868.— En.  Am.  Law  Ebc. 
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January   1860,  at  the  agency  of  the  Bank  of  Sarani 
lumbus,   with  interest  from  date  if  not   punctually 
surety  endorsed  a  waiver  of  protest  at  the  maturity  of 
There  was  a  verdict  for  plaintiff  and  motion  for  new 

Bradley,  Circuit  J, — The  action  was  brought  bj 
bearer,  against  the  defendant  as  executrix  of  the  sur 
apparent  that  it  was  not  brought  for  nearly  ten  year 
note  became  due,  and  the  statute  of  limitations  for  sue 
in  Georgia  is -six  years.  The  principal  question  in 
whether  the  laws  and  ordinances  passed  since  the  m 
due  have  prevented  the  operation  of  the  statute  upoi 
of  action  arising  thereon.  The  case  was  tried  in  Dec 
and  the  judge  presiding  ruled  that  the  statute  of  limi 
been  suspended  so  as  to  save  the  action.  By  an  act  o 
lature  of  Georgia  passed  in  December  1860,  the  sever 
of  limitation  were  suspended  for  one  year.  The  Or 
Secession  was  passed  January  19th  1861,  and  a  new  c 
was  adopted  in  March  and  ratified  in  July  following, 
passed  December  14tb  1861,  the  statutes  of  limitatl 
force  were  suspended  during  the  then  existing  war,  ant 
statute  had  commenced  to  run,  it  was  suspended  until  pt 
be  declared.  After  the  war  the  convention  of  the 
Georgia,  assembled  by  the  provisional  governor,  in  pu 
President  Johnson's  proclamation  of  June  17tb  186 
Milledgeville,  and  on  the  31st  day  of  October  1865, 
ordinance  which,  amongst  other  things,  ordained  that  t 
of  limitation  in  all  cases,  civil  and  criminal,  should  be 
from  the  19th  of  January  1861,  until  civil  government 
fully  restored,  or  the  legislature  should  otherwise  direct 
a  constitution  of  the  state,  other  ordinances  were  passi 
convention  in  the  form  of  laws,  which  were  observed  a 
Bever&l  years.  By  the  third  section  of  article  eleven  ol 
stitution  of  1868,  adopted  by  the  convention  assembled 
reconstruction  acts  of  Congress,  it  was  declared,  amoi 
things,  "that  all  acts  passed  by  any  legislative  body, 
this  state  as  such,  since  the  19tb  day  of  January  18 
.  such  as  wore  inconsistent  with  the  Constitution  of  t 
States,  or  this  constitution,  or  as  may  have  been  passei: 
the  late  rebellion,"  &c-,  should  be  of  force  in  this  stati 
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Oener&l  Assemblj  might  alter  or  repeal  the  Bame,  if  not 
rwisQ  prohibited  bj  the  constitution.  By  the  fifth  section  of 
tame  article  it  was  declared  that  all  rigbtB,  privileges,  and 
unities  which  might  have  vested  in  or  accrued  to  any  person 
^FBons  under  any  act  of  any  legislative  body,  sitting  aa  such, 
ly  decree,  judgment,  or  order  of  any  court  sitting  in  this 
under  the  laws  then  of  force  and  operation  therein  and 
Tnised  by  the  people  as  a  court  of  competent  jurisdiction  since 
.9th  of  January  1861,  should  be  held  inviolate,  unless  at- 
id  for  fraud  or  otherwise  declared  invalid  by  or  according  to 
constitution.  The  General  Assembly  eBtablished  under  this 
^itution,  by  an  act  passed  March  16th  1869,  declared  that 
cts  of  the  lagislature  of  this  state,  and  all  ordinances  of  the 
entiona  of  1865  and  4868,  which  have  the  force  and  cfiect 
w,  which  are  retroactive  in  their  character  relative  to  the 
tes  of  limitation,  should  be  held  to  be  null  and  void,  in  all 

I  in  which  the  statute  had  fully  run,  before  the  passage  of 
retroactive  legislation.  This  review  of  the  legislation  which 
taken  place,  leads  to  the  following  conclHsionB:  1st.  That 
uspensory  laws  of  1861  and  1865,  however  defective  they 
have  been  in  point  of  original  authority,  were  ratified  by 
institution -of  1868.  2d.  That  the  Act  of  1869  does  not 
■ol  or  modify  their  operation,  except  as  to  cases  in  which  the 
to'  had  fully  run,  before  their  passage  **  respectively."  These 
:s  being  established,  the  case  does  not  present  the  slightest 
ully. 

le  ordinary  statute  in  this  case  did.  not  commence  to  run  till 
ary  4th  1860,  and  would  not  have  fully  run  till  January  3d 
It  was  suspended  therefore,  both  hy  the  Act  of  1861,  du- 
the  whole  continuance  of  the  war,  and  by  the  ordinance  of 
,  from  the  Idth  of  January  1861,  until  civil  government 
Id  he  fully  restored.  Deduct  this  period  of  suspension  from 
ime  that  elapsed  before  the  commencement  of  this  suit,  and 

II  be  found  to  have  commenced  within  six  years  from  the  ma- 
y  of  the  note-  I  have  been  referred  to  the  case  of  Calhoun 
elloggy  41  Ga.  281,  to  show  that  the  Supreme  Court  of  this 

has  held  that  the  ordinance  of  1865  was  not  in  legal  opera- 
nntil  the  Constitution  of  1868  made  it  so.  1  do  not  so  under- 
1  the  case.  The  court  did  decide,  however,  that  if  the  sta- 
had  fully  run  before  the  passage  of  the  ordinance  of  1865, 


though  rmt  until  after  the  Act  of  1861,  the  cause  ol 
not  revived.  If  that  decison  should  be  regarded  ai 
the  law  of  Georgia,  etill  it  does  not  affect  this  case, 
the  highest  respect  for  the  court  b;  which  it  vas  mai 
to  me  that  the  dissenting  riews  of  Justice  Wabnbr, 
on  the  better  reason,  and  that  thej  are  aaetained  by 
decision  of  the  name  court  in  Brian  v.  Bank*,  38  Qa 
however,  ia  &  question  of  local  law  which  it  doea 
neceesary  to  decide. 

Another  point  was  made  on  the  trial  which  it  bee 
sary  for  me  to  notice.  It  arises  under  the  statute  oi 
passed  in  1826,  and  r&-enacted  in  1831,  by  which  the 
endorser  of  any  promissory  note  or  other  instrumen 
same  has  become  due,  may  reqnire  the  holder  to  pre 
lect  the  same,  and  if  he  does  not  proceed  to  do  so  i 
months  after  such  notice  or  requisition,  the  endorse 
shall  become  no  longer  liable.  Such  a  notice  was  gi 
case  in  December  1861,  or  January  1862,  by  the  « 
the  payee  of  the  note,  who  then  held  the  same.  But 
ted  that  the  principal  resided  and  still  resides  in  Ali 
repeated  decisions  of  the  courts  of  this  state,  it  has  be< 
if  the  principal  does  not  reside  in  this  state,  the  holder 
is  not  bound  by  the  law.  He  cannot  be  compelled  to 
the  state  to  sue  the  principal.  Those  decisions  are 
this  court.  It  was  also  contended  on  the  trial,  i 
point  here,  that  on  general  principles  of  law,  if  the 
quire  the  creditor  to  collect  the  money  of  the  princi 
neglects  doing  so  when  he  can,  and  the  principal 
becomes  insolvent,  the  surety  will  be  discharged.  ] 
understand  the  law.  The  contract  bet weeQ  the  parties  i 
A',  does  not  gay  the  debt,  I,  the  surety,  will  pay  it." 
read,  "  if  A.  does  not  pay  the  debt,  I  will  pay  it,  if  yc 
A.  when  I  request  it,"  is  t«  introduce  a  new  term  into  t 
Who  is  guilty  of  laches,  the  creditor  or  the  surety  aft 
cipal  fails  to  pay  the  debt  at  maturity  ?  Is  it  not  t 
the  surety  by  his  contract  to  pay  it,  and  not  subject 
to  the  necessity  of  bringing  a  suit?  There  may  b 
considerations  which  would  malce  it  extremely  hard 
for  the  creditor  to  refuse  to  prosecute  the  principal, 
they  arise,  they  belong  strictly  to  equity,  and  a  court 
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be  proper  tribanal  to  consider  them.  Mr.  Parsons,  io  hia 
D  CoQtractfl,  after  revieiring  some  of  the  cases,  says  :  "As 
I  discharged  where  the  creditor,  after  notice  and  request 
e«n  gailt^  of  a  delay  which  amounts  to  gross  negligence,  ai 
is  oegligence  the  surety  has  lost  his  security  or  indemnity." 
,  p.  25,  5th  Ed.)  How  can  a  surety  be  said  to  have  loe 
Ecurity  by  the  negligence  of  the  creditor  to  sue,  when  by  pi 
le  debt  himself,  as  was  his  duty  to  do,  he  could  at  any  ma 
ave  instituted  suit  against  the  principal  ?  In  this  case  the 
an  of  the  creditor  to  sue  a  principal  residing  in  another 
Dold  not,  under  any  circumstances,  as  between  him  and 
irety,  make  him  chargeable  with  gross  negligence.  The  m 
ir  a  new  trial  is  refused. 


United  States  IHstriet  Court,  Western  District  of  Witcoru 
MATTER  OF  W.  S.  STEVENS,  BANKRUPT.' 


Penaoftl  propertj  exsmpt  b;  tha  Ikwi  of  the  itUe  where  the  baakrapt  i 
ai  vhere  th«  p«tilion  i*  filed,  will  be  prolecied  vbetever  it  ia»j  be  ai 

PenoDsl  property  of  a  debtor  residing  in  Wisconsin  wag  attached  in  II 
ending  the  attachmcnl  (he  debtor  Aled  a  petition  in  bankmptcf  in  Wiu 
be  propcrij  wai  exempt  by  the  lawg  nt  Wncoaain.     Hetd  : 
1.  That  (he  property  wai  exempt  under  the  Baakmpt  Act  and  the  aitac 

i.  The  Bankruptcy  Conrt  will  not  consider  whether  the  properly  wai  c 
ader  the  laws  of  Illinois. 

3.  The  officer  in  posseation  of  the  properly  ander  tha  attaehment  writ 
itain  the  property  nntil  hia  fees  are  paid.  Hil  only  remedy  ii  by  applica 
le  court  to  be  paid  oat  of  funda  in  ihe  hands  of  the  absignee. 

Tbis  was  a  case  of  voluntary  bankruptcy.  The  petitioi 
iled  September  80tb  1870,  and  at  the  request  of  the  bank 
'  provisional  assignee  was  appointed  of  his  estate.  A  portii 
he  property  at  the  time   (a  span  of  horses,  wagon  and   hai 

'We  are  indebted  to  Josiah  H.  Bissell,  official  reporter,  for  the  fol 
pinion.  Mr.  Bissell's  Reports  (the  first  volume  of  which  is  now  in  press 
Ti'p  iho  decision!  in  the  Circnit  and  District  Courts  within  Ihe  7th  J 
:ircuil,  (ince  6  McLean  (1855)  down  to  Ihe  present  lime. 
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was  in  tho  poseasion  of  ft  constable,  in  Winnebago  com 
under  and  b;  virtue  of  attacbmenta  issued  against  th< 
by  a  justice  of  the  peace  of  the  state  of  Illinois,  i 
divcra  creditors  of  the  bankrupt  residing  in  Wisconsii 
perty  thus  held  was  claimed  by  the  bankrupt,  in  bis 
I'xempt  under  the  Bankrupt  Act.  The  attaching  cri 
moved  the  court  to  modify  the  order  appointing  the 
assignee,  so  as  to  exempt  from  the  operation  thereof  I 
attached  and  held  in  the  state  of  Illinois. 

C.  A.  Parions,  for  bankrupt. 

S.  J.   Todd,  for  creditors. 

Hopkins,  D.  J. — The  ground  of  this  motion  is  that 
of  Illinois,  the  property  was  not  exempt,  and  that  by 
menta  the  creditors  acquired  a  valid  lien  upon  it  as 
bankrupt ;  and  further  that  as  under  the  Bankrupt  ^ 
be  exempt  and  would  not  pass  to  the  assignee,  the  bi 
the  only  party  who  could  contest  the  right  to  the  pro 
the  attachment ;  that  the  assignee  has  no  right  to  tak 
of  it  under  the  act,  nor  had  the  other  creditors  any 
tercst  in  the  question,  for  if  released  from  the  ati 
would  he  exempt  under  the  Bankrupt  Act,  and  if  he 
be  taking  property  they  could  not  in  any  way  reach, 
ingenious  view  of  the  question,  but  I  think  untenable. 
as  much  the  duty  of  the  court  to  protect  the  rights  o 
rupt  as  the  creditors.  If  by  the  act  he  is  entitled  to 
empt  property,  it  is  the  duty  of  the  court  to  see  tha 
When  a  bankrupt  surrenders  all  his  property  to  hii 
except  certain  portions  which  the  act  exempts  for  1: 
and  the  use  and  convenience  of  his  family,  it  is  the  < 
court  to  see  that  the  portion  he  is  entitled  to  is  aecur 
as  much  as  it  is  to  see  that  the  portion  he  is  requirei 
der  to  his  creditors  is  surrendered  to  them. 

This  court  proceeds  under  the  bankrupt  law  only,  a 
tera  that,  and  haa  original  jurisdiction  as  to  all  n 
things  to  be  done  under  and  by  virtue  of  the  bankru 
of  the  things  to  be  done  under  the  act,  ia  to  assign 
to  the  bankrupt,  the  exemptions  mentioned  in  the  1- 
The  bankrupt  claims  under  that  section    this   propt 
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^ed,  and  it  is  the  duty  of  the  court,  if  it  is  exempt  by  that 
to  usign  it  to  him  aa  exempt  property.  Ko  one  will  deny 
it  is  exempt  by  the  laws  of  this  state,  the  domicil  of  the 
:rupt,  and  being  so  it  is  unquestionably  exempt  by  the  14th 
on  of  the  Bankrupt  Act. 

o'w  can  this  court  look  into  the  laws  of  Illinois,  to  see  whether 
exempt  there  or  not  ?  What  has  this  court  to  do  with  the 
iption  laws  of  IllinoiB  ?  I  cannot  see  that  it  has  anything. 
list  administer  the  Bankrupt  Act  and  settle  and  determine 
ights  of  the  bankrupt  and  his  creditors,  under  that  act  alone- 
ider  that  act,  a  creditor  has  a  valid  lien,  or  one  that  it  recog- 
:,  then  it  will  be  sustained ;  and  if  that  act  does  not  recognize 
ien  then  it  cannot  he  sustained.  It  may  he  true  that  but  for  the 
ruptcy  proceedings,  the  attaching  creditors  could  have  held 
property,  and  the  same  may  be  said  of  all  attachments  against 
rupts'  estates  that  are  dissolved  by  proceedings  in  bankruptcy. 
her  the  commencement  of  proceedings  in  bankruptcy  all  pro- 
ngs by  the  creditors  in  the  state  courts  against  the  bankrupt 
brbidden,  and  all  attachments  issued  within  four  months  are, 
16  express  terms  of  the  act,  declared  to  be  disBolved  without 
ence  to  the  property  upon  which  they  are  levied ;  the  object 
le  act  being  to  stop  at  once  all  proceedings  against  the  bank- 
in  any  other  court,  and  to  bring  all  matters  and  questions 
een  the  bankrupt  and  his  creditors  into  the  bankrupt  court 
nal  settlement. 

)w  if  this  is  so,  how  is  the  question  as  to  whether  this  was 
ipt  property  material  ?  The  creditors'  right  to  prosecute  their 
hment  suits  being  taken  away  and  their  attachments  being 
Ived,  what  claim  have  they  by  virtue  of  the  attachments  to 
t? 

le  District  Court  for  the  Eastern  District  of  Missouri,  in  In 
His,  1  B.  R.  154,  has  given  a  like  construction  to  the  act, 
the  District  Court  of  South  Carolina  in  In  re  Sambr^ht,  2 
':  157,  holds  that  the  bankrupt  is  to  be  regarded  as  a  pur- 
fr  of  his  exempt  property,  the  consideration  being  the  sur- 
er of  all  his  other  property  for  the  benefit  of  his  creditors. 
lis  view  disposes  of  the  motion  of  the  creditors ;  but  they  insist 
the  officer  should  not  be  required  to  pve  up  the  property 
I  his  fees  and  charges  upon  it  are  paid,  and  there  are  some 
9  to  the  effect  that  he  is  entitled  to  his  fees,  but  not  I  think 
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P.  Adamt  and  W.  Chandler,  for  the  appellant. 

MeCeney,  for  the  appellee. 

e  opinion  of  the  court  was  delivered  by 
CK,  J. — Where  one  is  injured  in  person,  or  property,  by  a 
t  of  the  highway  whereon  be  is  travelling,  he  cannot  recover 
For,  unless  be  used  sucb  care  as  persons  of  common  prudence 
'ally  exercise.  In  such  a  case  the  plaintiff  must  show,  not 
that  the  highway  was  not  safe,  but  that  be,  at  the  time, 
jterciaing  ordinary  prudence  and  care.  If  he  was  not,  under 
loctrine,  rn  pari  delicto,  be  cannot  maintain  an  action  for 
njury  :  2  Milliard  on  Torts  403. 

t  the  action  may  be  supported  although  the  primary  cause 
accident,  as  the  breaking  of  the  carriage  or  harness,  the  vio- 
raaning  away  of  the  horses,  or  the  like,  if  the  accident  oe- 
d  without  the  fault  of  the  party :  2  Hilliard  404 ;  Palmer 
habitanla  of  Andover,  2  Gush.  609 ;  Howard  v.  North  Bridge- 
,  16  Pick.  189;  Kehey  v.  Glover,  15  Verm.  708;  Munt  v. 
lall,  9  Id.  411;  Foster  y.  Dixfield,  6  Shep.  880;  Verrill  v. 
H,  31  Me.  299. 

this  case  the  primary  cause  of  the  injury  was  the  fright  and 
ng  away  of  the  horses :  if  these  had  not  happened  the  injury 
1  Got  have  occurred.  But  it  is  averred  in  the  petition  that 
happened  without  fault  of  the  plaintiff.  The  team  becoming 
.nagcahle,  he  was  thrown  from  the  sleigh ;  bis  care,  prudence, 
exertion  had  no  effect  to  prevent  this  primary  accident.  The 
s  were  thereby  placed  beyond  bis  control,  and  be  was  utterly 
le  to  exercise  any  care  over  them  which  would  have  averted 
jjury.  By  the  neglect  of  the  defendant  the  bridge  was  in 
a  condition  that  it  resulted  in  the  lose  of  plaintiff's  horse. 
tiff  at  the  time  was  guilty  of  no  negligence.  It  is  therefore 
.  case  i»  pari  delicto. 

it  it  is  urged  that  plaintiff  was  not  at  the  moment  of  the  in- 
exercising  care  and  prudence ;  that  is  true,  because,  without 
vn  fault,  he  4as  in  a  condition  that  rendered  it  impossible 
im  to  use  care.  The  rule  requires  the  exercise  of  care,  skill, 
prudence  only  where  it  is  possible.  If  the  injured  party  is  in 
idition  that  renders  it  impossible,  it  would  be  absurd  to  deny 
redress  because  he  did  not  do  that  which  be  could  not  do. 
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It  will  not  be  denied  that  horses  and  cattle  may,  ui 
circumstances,  be  permitted  in  the  highvaya  without 
the  immediate  control  of  their  owners.  At  certain 
law  permita  them  to  run  at  large.  If  in  crossing  a 
passing  upon  a  highway  tbej  are  injured  on  acconni 
condition  In  which  either  should  be  negligently  ke 
with  reason  be  claimed  that  because  no  care  was 
exercised  over  them  by  their  owner,  therefore  he  could 
from  the  party  otherwise  liable  ?  Such  a  claim  wou 
festly  absurd ;  yet  supported  by  the  same  reason  as 
in  this  case. 

Suppose  plaintiff  had  been  with  his  team  at  the  m( 
injury,  and  the  uncontrollable  condition  of  hia  horses  p 
exercise  of  any  care;  according  to  the  doctrine  contc 
could  recover.  We  can  see  no  difference  between  that  i 
one  made  by  the  petitioner,  where  he  was  equally  wi 
and  effectually  rendered  powerless  to  exercise  prudence 
an  accident  which  he  was  unable  to  avert.  These 
believed  are  supported  by  the  authorities  above  cit 
peciatly  by  Palmer  v.  The  InkabitanU  of  Andover,  a 
T.  North  Bridgetoater.  In  Davit  v.  The  InhabitanU 
4  Allen  557,  the  only  authority  cited  by  defendants, 
doctrine  ia  recognised. 

The  error  in  this  case  is,  we  conceive,  in  extendi 
requiring  care  and  prudence  on  the  part  of  the  perso 
the  injury,  to  casea  where  their  exercise  is  impossible 
foundation  of  the  rule  is  believed  to  be  in  the  doctr 
delicto.  If  those  whose  duty  it  is  to  keep  the  highw: 
fail  to  do  so,  it  will  not  justify  persons  travelling  ther 
ing  voluntarily  or  negligently  into  the  pitfalls  culpabl; 
If  they  do  so  they  must  suffer  the  consequence  of  the 
careless  acts,  for  theyisre  equally  guilty  of  negligen( 
with  those  whose  duty  it  is  to  repair  the  highway.  I 
is  very  different  where  the  traveller  by  an  accident,  < 
cause  not  under  his  control,  becomes  incapabl^of  exe 
and  thereby  falls  into  the  pit  negligently  left.  In  tl 
referred  to  it  is  held  that  because  the  plaintiff  could  i 
care  over  his  horses,  which  had  broken  from  his  contr 
not  recover.  Stated  in  other  words,  the  rule  of  the  < 
the  defendant  is  guilty  of  negligence ;  the  plaintiff  cou 
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c&re;  because  of  these  facts  uniting,  plaintiff  sustains  loss; 
efore  defendant  is  not  liable :  or  in  other  terms  as  follows : 
defendant  negligently  permits  a  pit  in  the  highway ;  it  naa 
iBsible  for  plaintiff  to  use  care  to  keep  his  horses  out  of  it, 
;fore  defendant  was  not  liable.  The  doctrine  of  the  case  seems 
i  against  reason,  and  absurd  in  its  result.  The  opinion  attempts 
coDcile  Palmer  t.  The  Inhabitanta  of  Andover  with  the  rule, 
cognises  and  disposes  of  Howard  v.  North  Bridgewater  hy  the 
^k  that  the  case  was  decided  on  other  grounds.   This  remark 

the  last  case  appears  to  be  true.  The  point  was  presented 
le  facta,  but  seems  not  to  have  been  controverted  by  the  defond- 
and  was  recognised  by  the  court.  The  effort  to  reconcile 
Iter  T.  The  Inhabitantt  of  Andover  with  the  doctrine  of  the 
ion  is  more  unsuccessful  than  the  attempt  to  overthrow  the 
ority  of  Howard  v,  North  Bridgewattr.  In  the  first-mentioned 

by  an  accident  the  horse,  while  descending  a  hill,  became 
:hed  from  the  carriage,  which  of  its  own  momentum  was  pro- 
d  into  a  mill-pond  with  the  plaintiff  in  it.  It  waa  claimed 
defendant  was  liable  for  the  injury,  because  of  neglect  in  not 
taining  proper  barriers  between  the  road  and  the  pond.  The 
on  in  Davia  v.  Jhidley  states  that  inasmuch  as  the  plaintiff 
e  other  case,  up  to  the  moment  of  the  injury,  waa  exercising 

on  that  ground  defendant  was  held  liable.  We  are  unable 
id  such  reason  in  the  opinion  of  the  court  making  the  ruling. 

foUowijig  extract  from  the  decision  appears  to  embody  the 
rule ;  "  It  seems  to  us  that  where  the  loss  is  a  combined 
t  of  an  accident  and  of  the  defect  in  the  road,  and  the 
ige  would  not  have  been  sustained  but  for  the  defect, 
lugh  the  primary  cause  be  a  pure  accident,  yet  if  there  be  no 

or  negligence  on  the  part  of  the  plaintiff,  if  the  accident 
le  which  common  prudence  and  sagacity  could  not  have  fore- 

or  provided  against,  the  town  is  liable." 
he  oourt  immediately  adds :  "  This  doctrine  in  no  respect 
lets  with  the  well-settled  rule  requiring  the  plainti^  to  use 
lary  care  and  diligence,  and  that  without  showing  this  he 
ot  recover,  though  the  road  be  defective,  and  the  damage  be 
lioned  by  the  combined  effect  of  a  defective  road  and  want 
ire  and  skill  in  avoiding  injury."  This  sentence  is  the  foun- 
m  of  the  following  remarks  in  Davw  v.  Dudley :  "  Up  to  th« 

moment  of  its  occurrence  (the  injury)  the  plaintiffs  continued 
tercise  due  care,  otherwise  they  could  not  have  maintained 
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Tew  maj  be  dropped.  To  gaard  Against  damage  b;  snch 
lent  the  law  reqnireB  suitable  railings  and  barriers,  a  proper 
I  of  road,  and  whatever  may  he  reasonablj  required  for  the 
J  of  the  traTeller.  The  wisdom  of  these  remarks  forciblj 
lends  them  to  our  approval. 

e  are  of  opinion  that  the  petition  contiuned  a  sufficient 
ment  of  the  caiue  of  action,  and  that  the  demurrer  should 
been  overruled. 

Reversed. 
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SUPREME  COU&I   or  KANSAS.* 

■OPREMI  COOkT   Of   HAINI.' 

COURT  OF  APPEALS  OT  HARYlJUn).* 

SUPRRHK  COURT  OF  HICHIOAM* 

BCPSIME  COURT  OF  NIW  TORK* 

BCPBEME  COURT  OP  PENNSTLVANIA.* 

Action.  See  PartntrtKip. 
M — Damage*. — Where,  in  bd  actioo  uoder  K.  S.,  e.  &1,  %  31,  to 
er  damages  for  property  iojared  by  fire,  commnaicated  by  a  loco- 
e  engine,  the  pluotiff  has  an  absolute  title  to  the  whole  property 
}yed,  he  may  reoover  for  the  whole  injury  although  he  held  the 
u  eecarvty  for  a  debt,  and  had  agreed  that,  upon  payment  of  the 
he  would  recoDvey :  Bean  v.  Ailaniie  &  St.  Lawrenet  Railroad 
)8He. 

id  where  the  pUintlff  had  a  policy  of  insursace  upon  a  building 
destroyed,  and  upon  payment  of  the  amount  of  the  debt  for  which 
ild  the  property  as  security  by  the  insurers,  he  assigned  to  them  the 
Ce  claim  with  a  stipulation  on  their  part,  that  any  excess  recovered 
e  iTMorere,  beyond  the  amount  pud  to  him  by  them,  should  belong 
m, — the  inanrera  may  reoover,  in  the  name  of  the  plaintiff,  for  the 
i  injury :  Id. 

Aqent. 
Tianal  lialilily  of  Agent — Evidence. — A  contract  in  writing  stated 
the  parties  whose  names  were  thereto  signed,  had,  as  ageota,  bought 

ram  W.  C.  Wiibb,  Ek|.,  Reporter ;  to  appear  in  6  or  7  Kanua  Rep. 

rom  W.  W.  Virgin,  E»q.,  Reporter ;  w  appear  is  B8  Maine  Rep. 

ram  J.  6.  Siockitt,  Eiq.,  Reporter ;  to  ai^Mar  in  33  Md.  Rap. 

ram  H.  K.  Clarka,  Esq.,  Reporter ;  to  appear  in  30  Miub.  Rep. 

'ram  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  Tot.  99  of  bit  reports. 

ton  F.  F.  Smith,  Esq. ,  Reporter ;  to  appear  in  61  Pinna.  Rep. 
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Iben  the  payee  of  a  promissory  note,  payable  on  time,  without 
'est,  npOD  being  asked  bj  the  maker  if  he  would  accept  partial  pre- 
leota,  and  allow  interent  on  them,  replied,  "  I  think  it  will  be 
ght,  there  will  be  no  trouble  about  it,"  the  maker  might  thereby 
rstand  the  payee  as  assenting  to  the  allowance  of  interest :  Id. 

BOUNDABT.  " 

Uputed  Line*. — K.  and  W.  had  a  dispute  as  to  their  line ;  M.  ran  t 
ine  under  their  agreement.  W,  sold  to  8.,  who  had  B  dispute  wiih 
)  to  the  line,  when  by  their  agreemeat  F,  ran  a  line  different  from 
In  ejectment  by  S.  alleging  I'.'s  line  was  fraudulent ;  it  was  error 
itrnot  the  jury  that  M.'s  line  was  not  a  consentable  line  and  had 
abandoned  :  KeUam  v.  Smith,  05  Pa. 

P.'s  line  was  fraudnleat  the  parties  were  thrown  back  on  their 
!r  line,  and  the  question  would  then  he  on  M.'s  line  and  would  be 
le  jnry :  IJ. 

line  established  under  a  parol  compromise  will  be  supported,  and  is 
ffected  by  the  Statute  of  Frauds  :  Iil. 

Collision.    See  SMi^ng. 

CONTBACT. 

(Rv(  of  Reicittion. — A  party  having  regained  possession  of  property, 
ti  he  had  parted  with  under  a  contract  he  now  alleges  to  be  void 
raod,  and  which  he  rescinds  for  that  reason,  is  not  estopped,  while 
ling  sach  possession,  to  defend  his  title  on  the  ground  of  the  frftud, 
ippearing  that  he  retains  nothing  except  that  which  was  originally 
irn  :  Hfirtin  v.  Ath,  20  Mich. 

party  defrauded  in  a  contract  will  not  be  debarred  of  his  rights, 
3  his  delay  to  assert  them  amounts  to  a  waiver,  or  he  consciously 
some  act  which  will  prevent  the  other  party  from  being  put  in  as 

before.     A  contract  right  to  rescind  may  he 

«Dlts :  Id. 

Debtob  and  Cbesitor. 
■audulent    Sale. — Where  one  sells  land   by  parol  and  s^erwarda 
;y8,  no  one  can  gainsay  this,  although  he  was  not  compellable  to 
!y :  Sarkftt  v.  Spencer,  65  Pa. 

encer  having  a  contract  with  Overton  for  land,  Forman's  wife 
iced  the  purchase-money  and  the  deed  was  made  to  him,  he 
ting  to  reconvey  to  Spencer  which  he  did.     Afterwards  a  judg- 

was  recovered  against  Fonnan  under  which  his  interest  in  the 
was  sold.     In  ejectment  by  the  purchaser  against  Spencer,  it  was 

qnestion  of  parol  trust  and  against  the  Act  of  April  2'Jd  1856,  but 
tier  the  transaction  was  fraudulent :  Id. 

Fonnan  received  the  title  without  paying  anything,  it  was  not  fraud 
in  creditors  for  him  to  perform  the  agreement  on  which  he  re- 
d  it  :  /./. 

darations  of  Fonnan  after  his  conveyance  to  Spencer  were  not 
isible :  Id. 

idence  that  about  the  time  of  the  reconveyance  to  Spencer,  he  was 
ivoring  to  borrow  money  to  pay  Mrs.  Fonnan  was  proper :  Id. 
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Atti/nee  with  notice  a/pn'or  ConcryaRCf. — Ripka  convt 
reot  to  WiopeDDy,  of  which  he  informed  Ogle  but  did  i 
deed ;  afterwards  Bipks  mortgaged  the  ground-rent  to  Og 
pa;  hie  creditors  who  were  named.  WiopeiiBj  received 
eome  yeara,  Ogle  died  :  Clay  nu  Hnbetitnted  aod  reoeired 
^  deed.  He  sold  the  ground-rent  under  the  mortgage  and 
at  tho  aheriff's  sale,  the  deed  being  still  unrecorded.  CUj 
title  after  the  sherifTa  sale  than  before  :    Spademan  y.  Ot 

The  trustee  and  crediWre  under  the  mortgage  were 
sitnotioa  sa  an  assignee  and  creditors  under  a  voluotar 
Id. 

Such  assignee  and  creditors  are  not  purchasers  for  Tal 
Recording  Act  of  March  18th  1775  :  Id. 

Such  assignee  ia  the  representative  of  the  debtor,  eojoj 
only  and  not  representing  the  creditors :  Id. 

Winpennj  being  a  purchaser  for  value,  his  title  was  nol 
that  under  die  mortgage  :  Id. 

Deed.     See  Debtor  and  Credtlor. 

Delivery — Emdenre — Preiumption. — It  is  necessary,  as 
constitute  a  sufficient  delivery  of  a  deed,  the  grantor  shall 
control  over  the  deed,  and  this  rule  applies  in  sU  cases  wh< 
evidence  that  tends  to  show  that  the  grantor  did  both  del 
and  also  retain  some  control  over  it :  Burton  v.  Bogd,  6  oi 

If  a  deed  which  shows  upon  its  face  that  it  waa  si, 
knowledged,  but  does  not  show  apoa  its  face,  or  elsewhei 
ever  delivered,  be  found  in  the  poesesaion  of  the  grantor  i 
bis  death,  the  presumption,  from  snoh  facts,  is  that  the  di 
delivered,  and  it  will  devolve  upon  the  party  claiming 
delivered,  to  prove  the  same  :  Id. 

When  it  is  claimed,  and  the  evidence  seems  to  show,  tht 
by  his  deed  to  the  grantee,  has  attempted  to  defraud  the 
where  the  defendant  holds  under  the  grantee,  relationship 
graDt«r  and  grantee  may  be  shown  as  a  circumstance,  a1 
other  facts  in  the  case  tending  to  prove  aod  explain  th 
character  of  the  transaction  between  the  grantor  and  grant 

Devi  BE. 
In  case  of  a  devise  over,  which  for  any  reason  is  inoapi 
effect,  and  is  therefore   ineffective,  it  teemt  that  euch 
the  estate  in  the  first  taker,  the  same  as  if  the  dev 
not  been  attempted  r  Smiiry  v.  Bailey,  69  Barb. 

Ebrok. 

Party  eomplainini/  ■muil  thovs  Damage.-^K  party  agai 
judgment,  has  been  rendered  or  final  order  made,  and  v 
trial  in  the  court  below,  moved  for  and  obtained  an  oi 
him  a  new  trial,  has  no  good  reason  to  complain  in  I 
the  action  of  the  court  below  :   Burton  v.  Boyd,  6  or  7  Kb 

It  is  not  necessary  that  a  special  verdict  of  a  jury  si 
facts  admitted  by  the  pleadings  :  Id. 
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lihoiigh  it  may  be  error  for  the  court  h>  give  u  «o  iDBtniction 
lie  jurj,  an  abstract  propoHitioo  of  law  that  baa  no  applicatioD 
he  cHse  auder  con  side  ralioD,  yet,  UDlesa  it  be  made  reasooably 
ppear  that  the  jury  ware  tuiBled  by  such  imlructioD,  the  judg- 
t  uf  the  court  bcluw  will  not  be  reversed  for  such  error  :  Id. 
eic  Trial — Eviihnre — Jury. — Where  there  Is  testimony,  Iendi^g 
upport  every  proposition  neceisary  to  uphold  a  verdict  and  there 
i  b«en  two  trials  witb  the  same  result,  this  coart  will  not  reverse  an 
r  of  the  District  CoDft,  refusing  to  grant  another  new  trial, 
I  though  the  weight  of  the  evidence  may  seem  to  us  opposed 
ie  verdict :  Paeijic  Railroad  (Jo.  v.  Ni*h,  6  or  7  Kans. 
f'here  the  charge  of  the  court  ia  omitted  from  the  record,  this 
t  will  presume  the  proper  instructions  were  given,  and  on  this 
umption  will  not  eiatnine  the  instractions  refused  :  Id. 
I'here  the  gist  of  the  action  is  negligence,  it  is  not  error  to 
it  teatimony  of  all  surrounding  facts  that  nay  tend  to  show 
degree  of  care  necessary  in  the  case  :  Id. 

;  is  not  error  for  the  court  when  informed  that  the  jury  cannot 
:e,  to  urge  them  to  make  further  efforts  to  harmonize,  and  to  indicate 
,  they  mny  be  kept  together  until  they  do  agree  :  Id. 
lolation  of  Court  Ritht. — Although  Courts  are  the  best  eiponents 
heir  own  rules,  yet  the  Supreme  Court  will  reverse  when  the  court 
w  has  plainly  disregarded  or  violated  its  own  rules:  Brennan'$ 
He,  65  Pa. 

.  rule  of  court  required  auditors  to  certify  with  their  report  that  they 
given  notice  of  the  time  of  filing.  The  court  conBrmed  x  report 
loat  Buoh  eertificate.     The  Supreme  Court  reversed  tbe  decree  :   Id. 

Estates  in  Remaikdeb. 
(Vhere  the  ultimate  remainder  in  fee  is  limited  upon   two   lives 
being  at  the  time  of  tbe  grant,  it  will  not  be  defeated  by  the 
ition  and  failure  of  an  intermediate  trust  estate :  King  v.  Wkalei/, 
Barb. 

Estoppel. 
\ndor  and  Vendee — Sale  of  wrong  Lot. — B.,  being  tbe  owner 
irarrant  4886,  at  tbe  request  of  P.,  a  surveyor,  employed  him 
locate  it;  by  mistake  P.  located  it  on  48S3  adjoining,  and  laid 
farm  Iota  and  roads.  1*.  afterwards,  in  ignorance  of  his  mistake, 
ght4S83.  B.,  sold  farms  on  the  location,  which  were  settled  and 
roved.     P.  sold  4883,  his  vendees  knowing  of  the  improvements 

seeing  others  made,  but  not  knowing  that  they  were   on   488S. 
i,  that  the  vendees  were  not  estopped  to  claim  4883.     Silence  will 
p  only  where  it  is  a  fraud ;  it  is  different  as  to   positive  acts : 
crence  v.  Luhr,  65  Pa. 
Millingar    o.  Sorg.  5   P.F.Smith   215,8.0.11    Id.  471,  compared 

distinguished,  id. 

Evidence.     See  Ayent;  Deed;  Gift;  Receipt. 
''itle-deedi  in   replevin    for    Grain. — In    an   action    of  replevin    to 
iver  immediate  possession  of  certain  shocks  of  oata,  tbe  defendant 
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'.  record  showed  tbat  ooets  were  iacladed  id  a  jadgment  for  a  groas 
Beld,  that  the  jndgmeDt  waa  a  na'it,  and  interest  was  allowable 
1  whole :  Id. 

Fraud.  See  Contract;  Deed;  Judgment. 
'  in  equity  to  avoid  Convfyaitce. — A  bill  alleged,  subBtaDtiallr, 
be  reepondent,  with  iatent  to  deFraad  the  eomplsiiiaDt,  wilfully 
lowioglj  made  to  him  a  eeriea  of  false  and  fraudulent  reprcsenta- 
ipeoificallj  aet  ont,  as  to  matters  of  fact  relating  to  the  "  McKay' 
ewing  Machine,"  and  the  "Foreign  Sole  Sewing  Machine  Coni- 
'  and,  that  by  roeanB  of  aach  re  presentation  a,  he  induced  the 
linant  to  porchaae  of  him  a  large  number  of  worthleas  ahares  in 
k  company,  and  to  give  him  in  exchange  therefor,  a  conveyance 
eral  lota  of  land  situate  in  this  stole,  praying  that  the  conveyance 
ireed  void  and  the  respondent  ordered  to  reconvey  to  the  com- 
nt.  On  demurrer,  Held,  that  the  bill  be  aoatained :  Clark  v. 
ton,  5S  Me. 

Gift. 
dence. — In  the  hearing  of  a  bill  in  equity,  brought  to  compel  the 
istrator  of  the  estato  of  the  plaintiff'a  hnsbaDd  to  endorse  a  note 
1  to  have  been  given  to  her  by  her  husband,  the  deposition  of  the 
ff,  to  prove  the  gift,  is   inadmissible :    Trowbridge   v.  Holdtn, 

establish  a  gift  of  the  note  of  a  third  person,  from  a  husbaDd  to 
.fe,  the  evidence  should  he  such  as  to  satisfy  the  court  not  only 
le  donor  said  and  did  what  ia  necessary  to  constitute  a  valid  gift, 
at  it  was,  in  very  deed,  his  intention,  at  the  time,  to  part  with  bis 
roperty  in  it,  and  bestow  it  upon  the  donee,  for  her  independent 
idividual  nse :  Id. 

HlOHWAY. 

\bilHy  of  Tovmihipi. — Townahipa  are  under  no  legal  obligation 
:p  in  repair  bridges  and  culverta  within  their  limits;  and  there- 
lej  are  not  liable  under  the  Act  of  1861  (No.  197,  p.  407),  for 
;cs  occasioned  by  neglect  to  keep  such  bridges  and  culverts  in 
.  Martin  v.  Highway  Com  mission  era  of  Nilea,  4  Mich,  557,  cited 
)proTed  :  ToKnxhip  of  Leoni  v.  TayloT,  20  Mich. 
xfrtM-fion  of  Slatutet. — In  the  construction  of  statutes  the  ioten* 
f  the  legislature  is  undoubtedly  the  end  to  be  sought;  but  such 
-uctioD  should  not  be  repugnant  to  the  clear  meaning  of  the 
:  Id. 

ihl  of  Way  over  a  Street  nol  opened  Jy  Fiiblic  Authorily,  m  the 
atert  of  Lott  hounding  thereon — Dedication  of  Property  to  Pvb' 
;.— The  owner  of  certain  lands  lying  between  Madison  and  Druid 
vennes,  in  the  city  of  Baltimore,  offered  at  public  aoction  certain 
□s  of  them,  marked  in  lota  upon  a  map  or  plat.  Upon  this  map 
id  streets  were  laid  down,  and  among  others  there  was  nne  desig- 
as  Moaher  street ;  it  ran  from  Madiaon  avenue,  across  McCulloh 
,  lo  Druid  Hill  avenue.  The  lota  advertised  for  sale  and  described 
ing  on  Moaher  atreet,  were  all  between  Madiaon  avenue  and  Mc- 
)  street.     There  was  no  sale  at  auction ;  subsequently  four  of  the 
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riUiil  perjary,  or  the  use  of  fsbe  tcttimony  wbioh  he  IcDOws  at  the 
iote  CO  be  false,  he  practisoa  a  fraud  for  which  the  jndgmeDt  may  be 
acated  ;  Lailhe  v.  McDonald,  6  or  7  KaDS. 

Jury.     See  Error. 

Landlord  and  Txhant. 

Itate — Refutal  of  Wi/t  tojoin,— Tatbaio  and  Wait*  executed  a  lease 
f  Waite'a  land,  it  waa  left  with  Waite  for  hia  wife's  acknowledgment 
rhich  ehe  declined.  Held,  that  Tatham  was  Dot  bound  to  accept  nor 
Valte  to  deliver  it;   Tatham  v.  LeaiU,  65  Pa. 

Wheo  his  wife  refused,  Waite  bad  a  right  to  destroy  the  lease  :  Id. 

Lewis  and  Tatham  had  been  in  negotiation  to  embark  together  in  the 
inrchase  of  mining  rights ;  Lewis  afterwards  bought  the  land  for  whieh 
Vaile  bad  executed  the  lease  to  Tatham ;  the  master  found  that  it  was 
lOt  the  understanding  that  Lewis's  operatiuua  should  be  for  the  joint 
Dterest  of  himself  and  Tatham.  Ileld,  there  being  no  confidential  rela- 
iun  between  them,  Lewis,  b;  notice  of  the  inoperative  lease  of  Waite, 
uuld  not  be  affected  with  an  equity  for  Tatham  :  Id. 

Waite  alter  the  sale  to  Lewis  destroyed  the  lease;  that  would  not 
lare  destroyed  the  term  had  the  tease  been  valid :  Id. 

Tatham  could  have  compelled  Waite  to  execute  another,  and  if  Lewis 
ud  been  affected  with  notice  of  its  existence,  be  could  have  been  corn- 
wiled  to  oonfirm  it:  Id. 

Statute  of  VIII.  Altai,  Chap.  14,  tecl.  1 — AUcKhmait  on  Warrant 
~  Sheriff  protected  by  an  Order  of  the  Court — Remedy  of  the  hand- 
'irrAfor  arrearagei  of  rent. — Under  an  attachment  on  warrant  aod  the 
irder  of  the  Court  thereon,  certain  goods  and  chattels  of  a  tenant  were 
leized  and  sold  by  the  sheriff,  without  paying  the  arrears  of  rent  due 
Jie  landlord,  after  notice  given  under  the  Statute  of  VIII.  Anne,  chap. 
14,  sect.  1.  Id  an  action  against  the  sheriff  by  the  landlord,  Hda: 
1.  That  an  attachment  on  warrant  was  not  an  execution  within  the 
neaaiog  of  the  Statute  of  VIII,  Anne,  ch.  14,  sect.  1.  2.  That  the 
irder  of  the  court  directing  the  sale  of  the  property  seized  by  the  sher- 
iff, fully  justified  him  in  making  the  sale,  and  be  was  not  liable  to  any 
:>De  for  so  doing.  3.  That  the  landlord  having  a  quan  lien  on  the  goods 
cif  his  tenant  subject  to  distress,  for  arrearages  of  rent,  was  entitled  to 
claim  out  of  the  proceeds  of  the  sale  made  by  the  sheriff,  such  an 
UDoant  of  rent  in  arrear  as  he  could  have  legally  demanded  if  the 
gwda  had  been  taken  on  execution ;  and  his  claiin,  if  properly  estab- 
lished, would  have  taken  precedence  of  the  debt  for  which  the  attaoh- 
tnect  issued:    Thornton  v.  Baltimore  and  Sutquehanna  Steam  Co.,  33 

Lease.      See  Landlord  and  Tenant.  , 

LiMiTAfioNS,  Statute  of. 
D'ath  of  Parly — AcknoiDledgT^nt. — The  death  of  a  creditor  does 
not  eiupeDd  the  running  of  the  Statute  of  Limitations  against  bis  claim 
when  the  statute  has  ooce  begun  te  run :  Cretn,  Attminiitrafor  t.  Goble, 
e  M 1  Kans. 
The  icknowledgment  of  a  debt  required  to  take  a  claim  out  of  the 
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Statute  of  Limitations  must  be  id  writing,  and  signed  by  tl 
charged  therewith :  Id. 

Navioable  Waterb. 

Sunken  Vettel — Duties  of  Owner — Removal  of  Obttt 
Navigable  Watert. — An  owner  a  n'ot  liable  to  raise  or  ren 
or  a  worthless  wreck,  suak  in  navigable  waters,  nor  is 
injuries  to  other  navigators  :    Winpenny  v.  Philadelphia,  6 

If  instead  of  abandooiug  a  auuken  vessel  tbe  owner  rel« 
session  and  control  of  it  as  it  is  susceptible  of,  he  is  bom 
a  reasonable  degree  of  diligence  in  removing  it :  Id. 

If  he  attempts  to  remove  the  wreck  and  fails,  the  inade 
means  will  not  be  proof  of  negligence  :  Id. 

A  municipal  corporation  through  which  a  stream  passes, 
to  keep  it  in  a  navigable  condition :  Id. 

The  obligation  of  removing  obstructions,  &c.,  from  nnvi; 
is  upon  the  state  or  United  States,  according  as  tbej  maj 
within  state  limits  or  extending  beyond  and  nccossarv  I 
commerce:  Id. 

Such  obligation  cannot  be  enforced  against  the  will  of  I 

Bv  the  28th  section  of  tbe  Consolidation  Act  the  couu' 
delpnia  are  required  to  keep  the  "  navigable  waters"  witi 
clear :  Id. 

"  Navigable  waters"  intended  are  those  without  the  wbt 
the  city  is  liable  for  negligence  in  not  removing  obstr 
them:  Id. 

NsouaENOl.     See  Action. 

Action  on  the  Cate. — Injuria*  to  Properly  by  tn/«(ion. — 
being  allowed  to  remain  on  land,  under  a  mere  license,  so 
make  it  the  means  of  communicating  an  infectious  dbease 
be  held  liable  in  damages  fur  all  the  injury  thus  occas 
property  of  the  owner  or  licensor  of  the  premises  :  such 
ignorant  of  the  danger  to  which  his  property  was  expose 
Winnie,  20  Mich. 

Deceit  a$  affecting  the  gueition  of  Negligence. — Where 
to  have  knowledge  of  a  subject  of  which  another  may  be 
knowingly  makes  false  statements  regarding  it,  upon  whi 
relies  to  his  injury,  the  party  who  makes  such  statements 
heard  to  say  that  the  person  who  took  his  word  and  relied 
guilty  of  such  negligence,  aa  to  be  precluded  from  recove 
sation  fur  injuries  which  were  inflicted  on  him  under  cover 
•  hood :  Id. 

In  towing  Boats, — The  owner  of  a  steamer  engaged  in 
on  a  lake  and  river  is  Dot  responsible  for  bd  injury  to  one 
while  in  tow  of  the  steamer,  without  proof  of  actual  neglig 
of  ordinary  care  and  skill:    Ta/i  v.  Carter,  69  Barb. 

Where  the  navigation  was  dangerous,  and  experienced 
as  to  the  comparative  safety  of  two  plana  proposed  for  i 
tow,  in  order  to  pass  it  safely  between  the  piers  of  a  b 
river ;  Held,  that  the  owners  of  the  steamer  towing  it  w 
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led  gailtj  of  negligeoce,  or  waot  of  ordioar;  care  or  bIciII,  althoagh 
jarj  BhaulJ  believe,  upoD  the  evideoce,  that  the  oaptain  omitted  to 
it  the  safest  plan  :  Id. 

Officer. 

t  fartn — Undfr  color  of  Title. — Salariet  of  Ofktrt. — A  peraon 
til;  obtaining  office,  with  the  legal  indicia  of  title,  IB  a  legal  officer 
!  ousted,  BO  far  as  to  render  his  official  acta  aa  valid  as  if  his  title 
not  diapoted:  Board  of  Auditon  of  Wavne  Oountt/  v.  Benoit, 
licb. 

)  claim  can  be  eDforced  against  a  county  for  the  salary  or  perqai- 
of  a  county  officer,  except  for  a  period  during  which  the  claimant 
Lhe  actual  incumbent:  Id. 

.  Payment. 
iproprialion  of. — If  enough  of  the  paymenU  made  on  an  account 
iDsequcntly  applied  by  the  creditor  to  liquidate  the  items  consiBtJng 


s  sold  in  Tiolation  of  law:    and  a  statement  of  the  account, 


ing  therefrom  the  liauor  items,  and  their  equivalent  in  credit) , 
to  the  debtor,  who  tnereupon  replies  that  he  will  pay  the  same — 
ppropriationa  will  be  deemed  made  by  mutual  assent,  and  they  can- 
e  revoked  without  such  assent:  Plummer  t.  Ertkine,  58  Me. 

Partnership. 
lance  hehceen  Partnert. — Assumpsit  will  lie  for  a  balance  struck 
len  partners  :  Kaerr  v.  Bhffman,  65  Pa. 

a  balance  be  not  strnck,  account   render  is  the  remedy  unless 
artnership  be  a  single  transaction  :  Id. 
>ebt,"  in  the  Act  of  June  16th  1836,  §  35  (AtUchment  Execu- 

will  not  extend  to  balance  on  an  unsettled  partnership  account:  Id. 
ither  the   Act  of  April  4th  1831,  §   1,  nor  the  Act  of  October 

1840,   §   18    (Acconnt  Render),    have    any   application    to    a 
eding  by  attachment:  Id. 

e  defendant  in  foreign  attachment  in  acconnt  render  is  not 
iiarily  a  party  in  the  scire  facias  against  the  garnishee,  nor 
ion-resident  defendant  partner  in  an  attachment  eieoutjon  :  Id. 
creditor  of  a  partner  may  sell  all  his  interest  in  the  partnership, 
the  sheriff's  vendee  can  proceed  by  acoonnt  render  or  bill  in 
f  against  the  other  partner  :  Id. 

balance   struck   between  partners  may  bo  BtUohed  without  an 
as  promise  to  pay  it :  Id, 

Pleading. 
ffieienl  avermenti  to  lutlnin  Artion^Amendmenl. — A  petition  which 
I  facta  Buffioient  to  constitute  a  cause  of  action,  must  be  held  snffi- 
on  an  objection  to  the  introduction  of  any  evidence  under  it, 
ler  informal,  indefinite  and  uncertain  it  may  be  in  some  of  its 
Dents  of  facts :  Fifzpatrick  v.  Gebharl,  6  or  7  Eans. 
petition  which  states  that  the  defendant  oommitt«d  certain  injuries 
d  npon  the  real  estate  of  the  plaintiff,  is  not  insufficient  because 
H  not  state  that  the  plaintiff  was  in  the  poasesBion  of  such  real 
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That  tbfl  balance  of  the  fteight  in  the  h&nda  of  the  gaiuiaheea, 
I  the  chatter-partj,  was  Dot  the  rightful  property  of  the  master, 
lerefore  not  subject  to  the  aMachment:  Stirling  t.  L<md,  33  Md. 
tition  of  VeMielt—Ihuiet  of  Sleamtrt  and  Sa^inff-  VtMdt. — When- 

sailing-Teesel  and  a  Ht«amer  are  proceeding  in  auoh  direotiona  as 
lire  riak  of  collision,  it  is  the  duty  of  the  erteamer  to  keep  oat  of 
y  of  the  uiling-Teasel,  and  of  the  uiling-Teuel  to  hold  hei  couree : 

*  B.  R.  R.  Co.  T.  Knr,  33  Md. 

»  rale  is  a  general  one  not  depending  on  the  length  of  route  of  the 
tr,  or  whether  it  be  np,  or  down,  or  acroaa,  a  navigable  stream  i 

applies  to  the  case  of  a  steamer  transporting  a  train  of  cars  with 

gera,  across  a  river  at  a  railway  connection :  Id. 

re  may  be  dangers  and  difficulties  which  will  excuse  the  violation 

mle,  and  then  it  will  be  left  to  the  jury  to  deteruiine  if  any  inr- 
iag  circnmstsncea  existed  to  justify  a  departure  from  it :  Id. 
;he  sail icg- vessel  oonform  to  the  rule  sad  keep  her  course,  she  Is 
ailtj  of  want  of  ordinary  care,  or  contributory  negligence,  even 
she  might  possibly  have  avoided  a  collision  by  casting  anchor,  or 
g  her  eourse :  Id. 

i  the  daty  of  steam-vessels  navigating  waters,  where  sailing- vessels 
ten  met  with,  to  keep  a  trustworthy  and  constant  lookout  besides 
almsman :  Id. 

Tenant  in  Coumon. 
iieaiwn. — Where  one  of  several  owners  enters  into  actual  poases- 
i>f  land,    under   a  deed   whieh   purports  to  convey   the   entire 
at,  it  will  not    be  presumed,  withont  other    evidence,  that  bis 
aion  is  hostile  to  the  remaining  owners :  King  v,  Whaity,  69  Barb. 

Title.  See  Action  ;  Evidence. 
Teade-Mark. 
Tperty  in — Injunction — Account. — One  tradesman  has  no  right  to 
le  trade-oiarka  or  names  previously  adopted  and  used  by  another, 
to  induce  purchasers  to  believe  contrary  to  the  fact,  that  they  are 
g  the  articles  to  which  the  marks  were  originally  applied :  Sfont- 
T  V.  Stonebraktr,  33  Md. 

ide-marks  are  property,  and  a  person  using  such  marks  without  the 
ion  and  authority  of  the  owner,  will  he  restrained  by  injunction, 
where  it  does  not  appear  there  was  any  fraudulent  intent  in  their 
ind  will  be  required  to  account  for  the  profits  derived  from  the  sale 
ads  so  marked  :  Id. 

having  engaged  in  the  maoufacture  of  various  medicines  and  other 
irations,  adopteAnd  ased  thereon  certain  labels  and  trade-marks 
itinguifih  his  medicines  and  preparations  from  all  others.  These 
i  and  trademarks  were  generally  known  to  the  trade  and  consnmers. 
lat  by  them  the  preparations  were  recognised,  distinguished  and 
ht  The  manufacture  and  sale  of  these  preparations  had  became 
lource  of  profit  and  emolument  to  S.  Certain  persons  thereupon 
lulentiy  engaged  in  the  manufactare  of  medicines  and  other  pro- 
lioD.q,  and  sold  large  quantities  thereof,  with  labels  and  trade-marks 
sponding  with  those  used  by  S.,  or  with  only  a  colorable  difference, 
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and  designed  to  deceive  the  pablic,  and  to  entLble  the  vend 
for  their  medicines  the  celebrity  which,  the  medicines  and 
of  S.  had  in  the  market.  On  application  by  S.,  it  was  htld. 
entitled  to  an  injonction,  and  an  account:  Iii. 


LIST  OF  NEW  LAW  BOOKS. 

Abbott. — Keports  of  Practice  Cases  in  the  Courla  of  New  ' 
Abbott.     Vol  9.     New  York :  Diosey  t  Co.     Shp.  $5. 

Barbour. — Reports  of  Cases  in  the  Supreme  Court  of  Ne 
0.  L.  Barbour,  LL.D.     Vol.  58.     Albany :  W.  C.  Little.     Shj 

Beaman. — The  Natiooal  and  Private  Alabama  Claims  and  tl 
Amicable  Settlement.  By  Chas.  C.  Biahan,  Jr.  8to.,  pp.  u5 
ton,  D.  C. :  W.  H.  Moore,  Pr. 

Bbkitstee. — Repo 
Brewster.    Vol.  Z. 

California. — Reports  of  Cases  in  the  Supreme  Court.  By 
SON.     Vol.  39.     Sao  Franoisco:  S.  Whitney  and  A.  L.  Bancrol 

QCOKOIA. — Reports  of  Cases  in  tbe  Supreme  Court.  By  G 
Vol.  31.     Macon :  J.  W.  Burke  &  Co.,  1871.     Shp.  $7.50. 

Howard.— Practice  Reports  in  the  Courts  of  New  York.  B' 
Jr.    Vol.  4U.    Albany:  Wm.  Gould  ft  Son.    Shp.  $4.50. 

Illinois. — Reporta  of  Cases  in  the  Supreme  Court.  By  N 
Vol.  51.    Sprin^eld :  Printed  for  the  Reporter.    Shp.  15.50. 

Iowa. — Reports  of  Cases  in  the  Supreme  Court.  B;  E 
Vol.  18.    Ottumwa:  Printed  for  the  Reporter. 

Louisiana. — Reports  of  Cases  in  the  Supreme  Court.  By 
Vol.  22.     New  Orleans :  Republican  Office.     Shp.  $10. 

Massacbhsetts. — Reports  of  Oases  in  the  Supreme  Jn die i 
A.  0.  Brownb,  Jr.     Vol.  102.     Baeton :  H.  0.  lloaghloa  &  Cc 

Mississippi. — Reports  of  Cases  in  the  Supreme  Court.  By 
Vol.  43.    Jackson,  Mi. :  Kimball,  Raymond  i  Co.     Shp.  $7.S( 


Ntw  Jersit, — Reports  of  Cases  in  the  Court  of  Chancery  t 
of  Errors  and  Appeals.  Bj  Chas.  E.  OftERN.  Vol.  6.  Trcn 
&  Bechtel,  Prs.     Shp.  $5.50. 

PtNNSTLVAiJiA. — Reports  of  Cases  in  tbe  Supreme  Court.  B 
Vol  14,  being  vol.  64  of  the  series.     Philadelphia:  Kay  &  Br 

St.  Clement's  Church  Case.— A  Report  of  the  Prweedinn 
of  Common  Fleas  of  Philadelphia,  to  restrain  the  Vestry  of 
Church  from  diemissios  the  Rector.  8to.,  pp.  100.  Pbilade 
quin  k  Welsh.     Pap,  $1. 

Stefhe:*. — A  Treatise  on  the  Principles  of  Pleadinjc  in  i 
By  Henrt  John  Stephen.  Edited  from  the  2d  London  Editio 
Ttlbh,  LL.D.     Washington;  W.  H.  t  0.  H.  Morrison. 

United  States. — The  Statutes  at  Large,  passed  at  the  Fii 
the  Forty.second  Congress,  1871.    Boston :  Little,  Brown  &,  Co, 


MEPJCAN  LAW  REGISTEK. 


SEPTEMBER,  1871. 


rHE  RESPONSIBILITIES  AND  DUTIES  OF  THE 
LEGAX  PROFESSION. 

r  la  always  an  invidious  task  to  attempt  to  say  anything  in  the  \ 
■  of  rebuke,  or  criticiBm,  upon  the  usages  or  the  conduct  of 
's  own  profession.  It  will  naturally  be  attributed  to  having 
ired  the  proper  period  of  common  sympathy  and  fellow-feeling ; 
ilse  to  disappointment  and  defeat  in  one's  projects  or  hopes ; 
what  is  more  unfortunate,  to  some  conscious  senae  of  superiority, 
lome  particular :  any  one  of  which  imputations,  which  it  is 
ay  easy  to  make  and  difficult  to  disprove,  moat  have  the  effect 
leutralize  all  desired  or  expected  good.  But  in  the  face  of  all 
;e  disadvantages,  and  of  some  others,  which  may  naturally 
ir  to  our  readers,  we  venture  to  caution  the  profession,  in  this 
ntry,  not  to  flatter  themselves  that  they  will  be  able,  for  any 
f  long  period  in  the  future,  to  maintain  their  present  influen* 

and  cotamanding  position,  without  the  exercise  of  great 
chfalness,  and  constant  effort,  to  maintain  that  high-toned 
■it  du  corps,  which  in  England,  and  to  some  extent  throughout 
ope,  has  characteriied  the  legal  profession  for  many  genera- 
la,  we  might  fairly  say  many  centuries.     It  seems  to  us  that 

is  where  the  legal  profession  in  America  is  most  in  danger 
osing  tone,  and  ultimately  both  character  and  position.  When 
:onie3  to  think  lightly  of  its  prestige,  others  will  naturally 
ik  lightly  of  it ;  for  who  should  know  better  than  themselves  ? 
t  is  easy  to  speculate  upon  the  great  effect  of  enforcing  a 
Vol..  XIX.— 8i  (54S) 
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matioD,  even  at  tbe  first  opening  of  the  courts, — it  has  become 
re  ■  declaration  of  the  fact  that  the  conrt  \a  here,  than  a  pro- 
mation  of  its  readiness  to  be  approached.  This  ia  but  the 
ritable  tendency  of  things  in  a  country,  where  the  people 
nrailj  desire  to  have  everything,  as  much  as  possible,  according 
:hejr  own  habits  and  customs,  both  as  to  manner  and  dress. 
owing  all  this  to  have  become  in  this  country  an  inevitable 
esslty,  as  we  must,  still  it  is  none  the  less  necessary  to  main- 
1  the  sobstance  of  decornm,  under  the  simplest  forms,  or  no 
D8  at  all.  And  nothing  lees  than  tfae  entire  separation  of 
legal  profession  from  all  otlier  pursuits,  and  ite  absolute, 
ualified  devotion  to  its  own  distinctive  duties,  can  ever  main- 
L  its  character  and  influence  in  a  free  country. 
f  e  do  not  mean  by  this  that  no  member  of  the  legal  profession 
ver  to  go  into  either  house  of  Congress,  or  the  state  legis- 
res ;  or  into  any  office  in  the  executive  departments.  A  cer- 
I  number  of  that  profession  may  be  useful  in  legislative 
mblies ;  in  some  sense  almost  indispensable.  Bat  they  should 
here,  if  at  all,  because  their  professional  learning  and  experi- 
)  is  needed  there,  and  not  as  a  stepping-stone  to  higher  official 
e ;  and  it  should  be  understood  that  any  such  diversion  from 
more  legitimate  work  of  the  profession  is,  for  the  time,  an 
idonment  of  its  service.  A  lawyer  in  the  legislature  is  no 
e  in  the  profession  than  a  merchant,  or  banker,  or  mechanic, 
e  there,  is  to  be  regarded  as  occupied  in  his  business  or 
e.  He  has,  of  course,  laid  it  aside  for  the  time.  He  is  no 
e  a  merchant,  or  banker,  or  mechanic,  when  eng^ed  in  legis- 
m,  than  if  he  had  utterly  abandoned  it  for  ever.  And  the 
e  is  true  of  the  lawyers  in  Congress,  or  anywhere  else,  out 
the  legitimate  work  of  the  profession.  They  are  no  more 
be  profession  than  if  they  had  enlisted  into  the  army ;  and 
man  has  any  more  right  to  cl^m  to  be  of  the  profession, 
inse  he  was  once  admitted  to  the  bar,  than  if  he  had  never 
le  the  law  a  distinctive  study,  if  that  is  his  only  claim  to 
ng  to  the  legal  profession.  It  is  not  the  study  of  the  law, 
of  any  other  profession,  which  fairly  entitles  one  to  be 
Eoned  as  belonging  to  it,  or  as  an  eipert  in  it ;  but  only  the 
:tice  of  such  profession.  For  to  that  extent  only,  one  may, 
1  great  propriety  and  advantage  in  a  merely  general  course 
Mlucstion,  devote  much  time  and  study  to  difierent  juridical 
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ged,  these  two  ioflnences  are  now  doing  more  than  &11  else  to 

the  character  of  the  profession  of  this  conntry.  The  love 
ase,  and  the  love  of  controTersy  and  of  mastery,  in  opposite 
ctions,  no  donbt,  operate  disastronslj  in  many  instances  upon 
bopes  and  the  character  of  some  members  of  the  profession. 
it  of  nerve  and  of  true  pluck  make  some  men  do,  or  consent 
ave  done,  many  base  and  degrading  things,  in  the  name  of 
profession,  sometimes,  no  doubt.  But  all  these  influences, 
many  more  which  might  be  named,  as  of  debasing  Inflnence 

tendency,  are  as  nothing  in  comparison  with  the  corrupting 
ences  of  the  love  of  money  and  of  place.  The  victims  of 
e  terrible  destroyers,  among  the  noblest  and  best  of  our  mem- 

sometimes,  are  as  that  of  famine  and  the  pestilence  in  their 
ructive  influences,  in  comparison  with  all  other  causes.  And 
eems  to  us  the  disgraceful  effects  of  money  upon  the  pro- 
on  are  nowhere  more  apparent  or  more  appalling  than  in 
unlimited  extent  of  professional  charges ;  and  what  seems  the 
:  corrupting  feature  of  all,  the  disposition,  in  all  cases,  to  take 
;hat  can  be  squeezed  out  of  clients,  by  the  last  turn  of  the 
ff  of  necessity.  This  would  be  called  extortion  and  robbery, 
ny  other  profession,  or  in  the  legal  profession  in  any  other 
itry,  we  fear. 

'e  do  not  here  refer  in  particular  to  some  fabulous  accounts 
be  incredible  sums  received  or  reputed  to  have  been  received 
ome  few  members  of  the  profession ;  like  that  of  ten  thousand 
irs — more  than  the  annual  salary  of  the  highest  judicial 
er  in  the  nation — for  the  argument  of  a  single  motion  in 
t ;  or  that  of  one  or  two  hundred  thousand  dollars  in  a  single 
'•e.  There  will  always  arise  an  occasional  cause  or  single 
ring,  which,  fairly  or  unfairly,  will  command  exceptionally 
e  fees ;  and  there  will  always  be  enough  subservient  retainers 
■uch  fortunate  or  unfortunate  members  of  the  profession  as 
■  be  connected  with  such  cause,  thus  suddenly  enriched,  who 

esteem  it  glory  enough  for  them,  to  retail  the  astounding 
leas  of  Buoh  enterprises — which,  if  they  ever  occurred,  it  would 
e  been  more  creditable,  both  to  the  principal  and  his  retainers, 
lave  kept  a  profound  secret.  We  do  not  refer  to  any  such 
i^ptional  cases,  either  of  counsel  or  causes,  in  what  we  say 
the  enormity  of  professional  charges.  But,  everywhere,  in 
ill  causes  and  large  ones,  we  fear  there  is  too  much  disposition 
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to  meaeore  professiooal  charges,  not  so  macfa  by  the 
labor  performed,  or  the  respoasibility  and  difficult;  of  t 
or  even  by  the  ability  of  the  client  and  the  iioportai 
questions  involved,  and  the  Bnccesafnl  or  unsnccessf 
all  of  which  are,  no  doubt,  fairly  entitled  to  have  i 
'in  estimating  professional  services ;  as  by  the  amonn 
is  possible  to  obtun,  without  serioos  detriment  to 
prospeeta  of  professional  emoluments,  from  that  or  oth 
We  cannot  better  illustrate  our  meaning  than  by  i 
of  professional  charges,  in  Engluid  and  this  country, 
doubt,  the  more  sucoeasful  and  popular  advocates  ai 
mand,  upon  the  whole,  a  very  large  profesaional  inc 
there  all  the  trials  in  banc  or  in  equity,  with  some  mi 
tiona ;  and  all  proceedings  before  parliamentary  commi 
a  very  large  amount  of  jury  business,  is  done  in  L 
Westminster,  all  within  two  miles  of  Westminster  E 
while  there  is,  unquestionably,  a  thoroughly  good  un( 
between  the  two  departments  of  the  profession — the 
and  solicitors  on  the  one  hand  and  the  bar  or  barrisi 
other — that  professional  services  shall  be  maintained 
point ;  and  in  carrying  into  effect  this  mntual  purpo 
no  doubt,  on  the  part  of  the  solicitors,  the  only  persons 
the  client  has  any  communication,  more  or  less  of  i 
finesse ;  affecting  to  regard  those  very  oharges  on  tl 
counsel  as  exorbitant,  which  they  have  themselves  i 
counsel  to  make,  or  to  accept ;  yet  after  all  allow 
deductions  are  made,  upon  all  sides,  for  the  mull 
charges  and  the  often  somewhat  enormous  character  ( 
gumming  up  of  the  expense  of  litigation  in  England 
confess  our  surprise  at  the  very  moderate  sums  whic 
the  most  distinguished  counsel  at  the  English  bar, 
written  opinions  or  arguments  in  court,  and  especially 
We  do  not  believe  the  charges  for  either  of  the  two 
classes  of  professional  service,  are  half  as  high  in  Lo 
Kew  York ;  meaning  by  this,  to  compare  what  may  fair! 
the  regular  charges  in  both  citiea.  And  while  we  s 
charges  in  the  other  American  cities  may  be  regardei 
what  more  moderate  than  in  M^ew  York,  among  the  t 
gniahed  lawyers  and  advocates  in  those  cities  respec 
difference  may  probably  be  placed  more  to  the  accour 
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,  th»D  either  of  conscience  or  good  will.  We  hare  had  Bome 
ns  of  leaTDing  the  range  of  theee  charges  in  aome  portions 
>merica,  where  there  is,  we  beiieve,  a  commendable  ambition 

to  outrage  pablic  sentiment  on  the  one  hand,  or  that  of 
honorable  members  of  the  profession  on  the  other ;  and  from 
t  we   conld   learn   in   regard   to  these  matters   in  London, 

think  most  American  lawyers,  of  high  standing,  would ' 
te  some  surprise,  by  making  the  same  rate  of  charge  in 
don,  for  a  written  opinion  upon  important  questions  of  law, 
ah  thej  would  always  make  in  any  of  the  leading  cities  in 

own  country.  But  then,  no  doubt,  as  &  whole,  English  clients 
ect  litigation  to  be  as  expensive  as  it  is  with  us,  perhaps  more 

For,  in  regard  to  some  portion  of  professional  service,  where, 
•ur  country,  competition  or  culpable  indifference  as  to  the  im- 
tance  of  having  the  service  wisely  and  skilfully  done,  has 
iced  charges  to  a  scandalously  low  standard ;  there  is  no  such 
iency  in  England.  The  making  of  wilts,  and  the  drafting  of 
^r  important  instmmente,  may  be  named  as  illustrations  of 

point.  And  the  same  is  unquestionably  true  in  much  of  the 
ordinate  work  of  the  profession  in  our  country.  It  is  given 
r  too  exclusively  to  the  young  and  inexperienced  members 
the  profession,  where  there  is  any  extent  of  competition  and 
ost  no  assurance  whatever  of  any  degree  of  competency, 
ereas  in  fact  this  snbordinate  bat  very  important  and  respon- 
e  work  should  be  held  more  under  the  control  of  the  well- 
cated  and  responsible  members  of  the  profession,  who  might, 
employing  the  yonnger  members  of  the  profession  to  do  much 
this  work  under  their  own  supervision,  at  once  educate  and 
ig  up  the  different  grades  of  their  brethren  from  one  plane  of 
inesa,  so  to  speak,  to  another,  and  also  afford  reasonable 
iirance  to  the  clients,  that  they  were  faithfully  served,  and  at 

same  time  not  unreasonably  depreciate  the  rate  of  compensa- 
1,  all  which  would  be  an  important  service  to  the  profession 
I  to  the  public. 

Sut  there  can  be  no  question  that  both  the  exorbitant  charges 
the  more  popular  members  of  the  profession,  and  the  unreason- 
e  depreciation  of  the  rate  of  compensation  in  many  other 
lartments  of  services  within  it,  tend  constantly  to  produce  a 
(1  of  restleaness  and  demoralization  among  all  its  members. 
ere  being  no  gauge  or  common  mesenre  in  regard  to  the  higher 
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charges,  and  most  of  the  lower  ones  being  so  utterly  is 
and  contemptible;  all  of  which  may  fairly  be  snpp 
known  throughout  the  profeBsion ;  those  persons,  who,  1 
or  iaesperience,  or  want  of  adventitious  patronage,  find 
shut  out  from  the  more  lucrative  employment  of  the 
naturally  fall  into  other  pursuits,  or  rush  into  politi< 
profession  is  in  danger  of  falling  into  the  hands  of  t' 
classes,  the  incompetents  and  the  unscrupulous ;  both  of 
be  generally  induced  to  do  almost  any  kind  of  worl 
in  the  slang  of  the  times,  is  called,  we  believe, "  a  cons 
when  applied  to  one  not  in  official  position,  and,  when 
the  latter,  "  a  gratification,"  or  "  gratification-money.' 
But  we  need  not  further  pursue  this  somewhat  d 
analysis  of  the  profession  and  its  employments.  Th 
doubt,  more  than  the  number  required  to  save  the  doc 
of  the  Plain,  in  all  our  American  cities,  who  have 
their  garments,  and  who  will  not  under  any  degree  of  t 
and  who  will  in  the  end  bring  back  our  erring  mei 
proper  sense  of  the  irremediable  wrong  they  are  doing 
and  the  public,  by  having  no  rule  of  honor  or 
in  their  professional  cliarges.  This  of  itself  would  e 
restore  the  purity  and  the  dignity  of  the  profession ;  hi 
we  think,  be  taking  an  important  step  in  that  direc 
public  sentiment  against  making  such  exorbitant  charg 
maintained  to  such  an  extent,  that  such  a  member  of 
sion  would  be  regarded  in  the  same  light  as  if  be  had  i 
of  a  breach  of  trust  in  the  misappropriation  of  his  diet 
we  might  soon  expect  a  complete  reform.  And  we 
why  this  would  not  be  a  just  view  of  the  matter.  G( 
appropriate  nine  parts  in  every  ten  more  out  of  th 
money,  to  their  own  use,  than  they  are  entitled  to  do,  ai 
a  breach  of  trust  and  confidence,  which  ought  to  cut  th< 
the  service  and  the  society  of  the  profession,  as  much 
of  obtaining  money  by  false  pretences.  We  do  not  oh 
tingujshed  counsel  being  paid  large  fees,  very  large, 
tion  to  the  amount  of  service.  A  man  who  has  dcvot 
to  the  study  and  the  practice  of  a  difficult  and  honi 
fession,  and  who  serves  honorable  clients  in  an  bon( 
should  receive  large,  very  large  compensation.  But  ( 
will   have  some   rule,    some   standard   of  charge. 
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rade  himself  by  becoming  a  robber  of  his  own  client ;  or  even 
tkis  adversary.  If  he  is  not  allowed  to  call  himself  a  Christian, 
.  act  upon  the  basis  of  Christian  conscience,  by  doing  to  others 
le  would  expect  them  to  do,  in  a  change  of  circumstances ;  he 
f  at  least  claim  to  be  governed  by  the  rules  of  honor  and 
ency,  and  not  make  himself  a  brute  or  a  barbarian.' 
Ve  conld  desire  no  fairer  or  more  honorable  rule  of  profes- 
lal  charge  than  that  which  Mr.  Lincoln  prescribed  to  himself, 
that  rule  were  adopted,  we  do  not  think  there  would  be  room 
much  complaint  that  distinguished  members  of  the  profession 
tinne  to  encourage  discreditable  suits.  K  one  is  moral  and 
ent  in  his  relations  to  his  client,  he  will  naturally  require  the 
le  conduct  on  their  part — and  he  may  justly  be  expected  to  do 

We  do  not  desire  to  offer  any  suggestion  in  regard  to  the 
per  remedy  for  any  existing  evils  in  the  profession,  beyond  what 

been  already  made.  Bar  Associations  and  Bar  Rules  are  well 
ugh  in  their  places,  and  for  social  purposes  serve  often  a  very 
d  end ;  and  once  in  a  thousand  times  may  help  to  exclude 
unworthy  member  from  the  respect  and  confidence  of  the  pro- 
sion.  But,  in  the  long  run,  something  more  will  be  required 
hft  the  mass  of  the  profession  upon  any  very  much  higher 
ne.  And  the  same  is  true  of  any  other  single  remedy,  for 
■ged  evils  upon  the  subject.  One  cannot  expect  the  legal  pro- 
■ton  to  rise  very  much  above  the  level  of  commercial  honor 
1  honesty  in  other  pursuits.  If  monopolies  and  combinations 
all  other  pursuits,  even  to  the  very  verge  of  conspiracy,  are 

We  commend  Mr.  Liocota'a  rule  in  regard  to  feei  as  irortliy  of  all  respect  and 
Biian.  He  accepted  (5000,  for  the  argameDt  twice  of  a  Ter^  importaot 
vsy  Cause,  wbich  was  decided  favorably  to  his  clients,  and  which  alTeci^d  their 
reat  nearly  half  a  TnillioD  of  dollars.  Pending  the  negotiations  for  the  paj- 
\t  of  bis  fees,  he  made  the  foUoiring  prirate  memorandum,  as  the  expression 
13  Tiews  npoD  the  subject:  "  Are,  or  are  not,  the  amount  of  laborj  ibedoobtful- 
I  and  difficulty  of  the  quealiou,  iho  degree  of  sacccsB  in  the  result,  and  the 
>iint  of  iiecuniary  interest  involied,  not  merely  in  the  particular  case  but 
ered  by  the  principles  decided,  and  thereby  secured  to  the  client,  all  proper 
aents,  by  the  custom  of  the  prDfeaaion,  to  consider  in  delerminiug  what  ia 
issonable  fee  in  a  given  case  V  We  should  be  sorry  to  shock  the  sensibility  of 
by  comparing  small  things  with  great — but  we  fear  there  are  more  men  in 
CDiinlry,  entirely  competent  to  rise  to  the  comprehension  of  the  sublime 
lificance  of  the  issning  of  the  Emancipation  Proclamntion,  than  there  are 
'  could  traly  estimate  the  deep  sense  of  jnstice  involved  in  this  plain  commen- 
'  npou  the  proper  elements  of  professional  charges. 
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tolerated  and  commended,  we  cannot  expect  the  mem 
bar  to  Boar  very  much  above  the  eame  low  plane  of  ii 
decency,  wbich  prevails  in  other  pursuits. 

We  are  not  of  the  number  of  those  who  believe  thi 
profession,  or  any  other  profession,  will  or  can  assume 
tain,  any  standard  of  moral  conduct  very  much  below 
mass  of  the  people  whom  they  serve,  and  whom 
naturally  desire  and  strive  to  please,  and  to  influence 
the  other  hand,  is  it  easy  for  any  one  class  or  profess 
very  much  above  the  surrounding  multitude,  in 
morality  or  manners.  There  is  an  unconscious  influei 
from  our  constant  contact  with  others,  which  all 
extremely  difficult  to  rise  very  much  above.  It  im 
dilutes  our  most  ardent  desires  and  purposes  for 
weakens  our  holiest  impulses,  and  deadens  our  fait 
spite  of  ourselves ;  and  when  we  come  to  apply  t 
profession  of  the  law,  we  shall  find  that  it  is  just  abo 
people  wish  it  to  be ;  what  they  will  and  desire — wha 
they  make  it.  The  demand-  and  supply  here,  as 
in  political  economy,  will,  and  must,  in  the  long  rv 
each  other,  whether  we  will  or  not.  It  is  because 
lawyers  to  make  the  most  of  their  causes,  by  all  mann< 
fair  and  foul,  that  multitudes  in  the  profession  will 
found  ready  to  serve  them,  just  in  that  way. 

It  seems  to  be  supposed,  by  many  writers  upon  tl 
that  the  old-fashioned  honesty  and  high  sense  of  bono 
conscientiousness,  which  has  always  been  hitherto  e 
characterize  the  members  of  the  legal  professio 
disappearing,  and  that  its  most  important  and  lucrati 
ment  is  fast  falling  into  the  hands  of  sharpers  and  i 
because  they  do  just  what  offers;  just  what  they 
and  take  all  they  can  get,  without  much  regard  eJi 
means,  or  the  amount.  But  this  is  much  in  keepin 
general  standard  of  the  times.  Almost  all  men  in  o' 
country  are  in  haste  to  grow  rich. 

We  by  no  means  feel  prepared  to  admit  that  any 
degeneracy  has  yet  fallen  upon  the  profession  general 
it  will  be  likely  to  for  many  years  to  come.  But  it  is 
conclude,  that  there  could  jiot  be  so  much  and  such 
plaints  of  the  profession,  in  all  directions,  and  upon  a 
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vhict  ve  hare  bnt  imperfectly  referred,  unless  there  vas 
letbing  wrong  BOtnewbere ;  and  there  can  be  no  question,  if 
Lt  we  hear  about  the  practice  of  the  profession  in  some 
rters  ia  to  an;  large  extent  founded  on  fact,  that  there  is  cause 
ugh  to  expect  corruption  and  ite  consequences  in  all  the  de- 
tments  of  the  profession  and  finally  throughout  the  entire 
linlstration  of  goremment.  It  is  greatly  to  be  feared,  that' 
modem  scramble  for  wealth  and  for  place,  is  begetting  a 
ely  mercenary  spirit  in  the  profession,  which  is  operating 
-e  or  less  in  nndennining  its  morals.  For  when  all  other 
suits  in  iife  come  to  he  be  estimated  solely  by  a  money  stand- 
,  it  would  be  wonderful,  if  it  would  not  in  the  end  have  more 
ess  effect  upon  the  profession  of  law.  If  any  member  of  the 
fessioD,  high  or  low,  comes  to  estimate  his  standing  and 
cess  mainly  by  a  money  standard,  he  will  very  soon  have 
other  measure  or  standard  in  anything.  He  will  literally 
il  the  dogma  of  the  English  Premier,  that  every  man  has  his 
;e,  and  that  a  pecuniary  one— which  possibly  Walpole  might 
have  altogether  meant. 

a  what  we  say  here  we  have  no  reference  to  the  mere  amateur 
nbers  of  the  profession,  bnt  to  the  hard  and  constant  workers 
its  every-day  toils,  in  court  as  well  as  out  of  court.  It  is 
I  toiling  mass  of  lawyers,  which  stamps  the  profession  with 
good  character  or  its  bad  character,  in  all  countries.  Men 
1  bare  revised  the  statutes  of  a  state,  or  edited  a  political 
lew  a  few  months,  or  written  a  code,  or  any  other  book,  or  any 
aber  of  them  indeed,  if  they  have  never  done  anything  more 
ctical,  are  of  small  account  in  weighing  the  real,  pure,  solid 
lion  of  the  professional  merit  or  demerit  of  a  country,  and 
nting  up  its  coin,  stamped  with  that  sovereign  impress  of 
ctical  learning  and  wisdom  which  gives  it  currency  and  value 
ill  countries,  and  in  all  times. ' 

Ibia  point,  (he   diffarenca  between  theorj  tnd  practice,  ii  rerj  humDroiul; 

Ttrj  *en«ib]j  iUottrated,  bj  Sir  Walter  Scott,  we  beiiCTe,  in  the  foilowiDg 
e  :  "  Toa  Me  *  num  come  down  to  the  rireriide,  with  ftll  the  apparatos  and 
liauces  with  which  piicator;  knowledge  aad  iklll  can  farnbh  him.  It  U 
'  delightful  to  aee  >o  mnch  akilt  and  knowledge  applied  to  ao  simple  a  matter ; 

the  man  of  skill  and  knowledge  catchei  nothing,  and  ia  vexed  and  hu- 
lled hj  leeing  neaM  him  ■  little  ragged  boj,  who  with  a  crooked  Mick, 
IcM  tine  and  crooked  pin,  pnlla  ont  flah  after  fiih,  with  a  grinning  deligbt 
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ice  in  &  country  is  to  enact  a  written  code,  coDBinting  of  a 
r  brief  maxims  and  rules  which  shall  embody  the  quintessence 
wisdom  and  justice,  and  then  trust  its  administration  to  such 
lunals  as  we  may  happen  to  have,  since  no  judge  can  greatly 

in  the  adnunistration  of  a  perfect  code,  which  it  seems  to  be 
iposed  a  very  easy  task  to  prepare,  provided  it  he  only  in  the 
m  of  a  code  ! 

3ut  the  experience  of  the  ages  will  show  that  the  most  perfect 
le  of  laws,  if  it  were  possible  of  attainment,  can  go  hut  a  short 
y  towards  securing  perfect  justice,  either  public  or  private. 
it  depends  far  more  upon  the  living  voice  of  the  administra- 
B  of  the  law,  upon  the  judges  and  the  bar  in  its  active  admin* 
■ation,  than  upon  the  nature  or  perfection  of  the  code.  The 
)y  of  the  law  of  modern  Europe,  upon  the  Continent,  has  been 
ch  the  same  in  all  countries  for  the  last  thousand  years,  being 
;  the  adoption  and  accommodation  of  the  Roman  civil  law; 
1  the  same  is  true  of  the  common  law  of  England  for  many 
ituries  past.  There  has  been  but  little  change  except  in  regard 
minor  details,  and  these  have  been  more  affecting  administra- 
n  than  right.  But  in  all  this  time  there  has  been  in  all  those 
mtries  every  variety  of  judicial  administration,  from  the 
;hest  and  purest  to  the  most  debasing  and  degraded ;  so  that 
:  bar  and  the  bench,  the  former  producing  the  latter,  have,  in 
t,  more  to  do  with  the  jurispnidence  of  a  country  than  all 
ler  influences  combined.  The  administration  of  the  law  is  the 
ly  practical  school  of  jurisprudence,  legislation  being  in  truth 
t  experimental  or  tentative. 

It  is  in  the  courts  of  justice  alone  that  the  fundamental  prin- 
ilea  of  all  systems  of  jurbprudence  are  originally  elaborated. 
r  James  Mackintosh  says :  "  There  is  not,  in  my  opinion,  in 
i  whole  compass  of  human  affairs,  so  noble  a  spectacle  as  that 
lich  is  displayed  in  the  progress  of  jurisprudence,  where  we 
ly  contemplate  the  cautious  and  anwcaried  exertions  of  wise 
m,  withdrawing  every  case,  as  it  arises,  from  the  dangerous 
iwer  of  discretion  and  subjecting  it  to  inflexible  rules,  extend- 
l  the  dominion  of  justice  and  reason,  and  gradually  contracting 
thin  the  narrowest  possible  limits  the  domain  o^  brutal  force 
d  arbitrary  will."    And  although  this  may  have  been  intended, 

Borne  sense,  as  an  encomium  upon  legislation,  it  evinces  a 
orough  conviction  that  experience  is  the  only  sure  teacher  in 
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But  we  have  said  far  more  tltao  we  purposed  when  we  began. 
Ve  have  shown,  we  trust,  need  enough  of  a  higher  standard  of 
irofessional  honor  and  principle,  as  well  as  practice,  and  some  of 
he  more  embarrassing  obstacles  in  the  way  of  any  effectual  re-. 
ana,  bo  long  as  the  public  demand  these  debasing  and  degrading 
erricee  at  the  hands  of  the  profession.  Bat  it  is  something  to 
ay  of  our  profession,  that  it  is  no  worse  than  other  departments 
f  work  and  life  in  the  country,  and  certainly  no  worse  than  the 
eople  desire  it  to  be.  I.  F.  B. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Judicial  Ocnirt  of  Maine. 
HENRY  BAKER  akd  WIFE  r.  CITY  OF  PORTLAND. 
HENRY  BAKER  c.  SAME. 
The  ftct  tbkt,  when  &  resident  of  a  city  w&i  injar«d  bj  reuon  of  a  defecciTe 
rir,  which  the  city  wag  bound  to  keep  in  repair,  be  was  driving  at  a  "faster  rale 
bin  six  miles  an  bonr,"  in  riolfttion  of  ft  city  ordinance,  is  no  bar  Co  his  right 
a  rtcoier  damages  for  such  injury,  if  inch  driiing  did  not  in  any  degree  coa- 
ribnie  lo  prodnce  it. 
The  fact  that  the  jnry  failed  to  agree  npon  (he  answer  to  the  question  whether 
bt  plaintiGT  was  driving  at  a  faster  rate  than  six  miles  an  hour,  does  not  render 
I  msonablf  certain  that  a  general  verdict  for  the  pUintiff,  in  such  action,  is 
troneoni. 

This  was  an  action  on  the  case,  for  an  injury  occasioned 
yj  a  defective  highway.  The  plaintifis  suffered  serious  damage 
n  peTBOD  and  property  on  the  evening  of  October  13th  1868, 
ly  reason  of  the  upsetting  of  the  carriage  in  which  they  were 
riding,  in  consequence  of  running  over  certain  piles  of  stones 
*hich  had  been  dumped  in  the  roadway  on  Cumberland  street, 
^7  persons  in  the  employ  of  the  street  commissioner,  and  left 
Iiere  over  night,  without  guards  or  lights,  to  protect  or  warn  the 
traveller.  The  buggy  and  harness  were  well  made  and  in  good 
)rder,  the  horse  well  broken  and  kind,  though  spirited,  the  street 
unch  frequented,  and  the  evening  too  dark  for  a  man  in  a  car- 
'iage  to  see  obstacles  of  that  description  on  the  ground. 

H.  Baker  testified  that  he  was  driving  not  over  fire  miles  an 
loar,  when  the  accident  occurred.  The  defendants  offered 
:ridence  tending  to  show  that  he  waa  driving  at  a  rate  exceeding 
'ii  miles  an  hour. 
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Thore  was  a  city  ordinance  prohibiting  driving  at  a 
than  six  miles  an  hour,  under  a  penalty  of  not  leas  th 
more  than  twenty  dollars. 

.  The  presiding  judge  instructed  the  jury,  that  if  pli 
driving  at  a  faster  rate  than  six  miles  an  hour,  when  t 
the  carriage,  yet  if  such  driving  did  not  in  any  degre< 
to  produce  the  injuries  complained  of,  it  would  be 
their  right  to  recover. 

The  case  now  came  before  this  court  on  exceptions 
ants  to  this  instriiction,  and  also  on  motions  to  se 
verdict  (which  was  for  the  plaintiffs)  as  against  law  ai 

Davit  ^  Drummond,  for  plaintiffs. 

J.    W.  SymondSy  City  Solicitor,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
Barrows,  J. — Counsel  for  the  defendants  cite  a 
of  cases,  in  which  our  own  and  other  courts  havi 
ordinances  of  this  and  like  character,  as  binding  on  al 
actual  or  constructive  notice  of  their  existence,  and 
the  force  of  statute  law  within  the  limits  to  which  i 
And  also  cases  in  which  it  appears  to  have  been  held 
or  less  distinctness,  that  a  party  seeking  a  remedy  : 
against  a  town  or  city  or  other  corporation,  charge 
maintenance  of  a  way  or  bridge,  is  not  entitled  to  rei 
the  time  of  the  accident,  the  party  plaintiff  was  violi 
of  which  he  was  bound  to  take  notice. 

But  in  all  this  latter  class  of  cases,  it  will  be  seen  u 
nation  that  the  wrongful  act  of  the  plaintiffs  either 
assnmed  to  be,  in  some  manner  or  degree,  contribui 
production  of  the  injury  complained  of,  so  that  the  pi 
tion  here  presented  was  not  under  consideration  in  ai 
They  cannot  be  deemed  authorities  adverse  to  the 
here  given,  if  the  point  was  not  raised  or  considered 
Heland  v.  LoteeU,  3  Allen  407,  it  seems  to  have  been 
granted  on  all  hands,  that  the  plaintiff's  want  of  ct 
in  the  violation  of  the  city  ordinance,  was  one  of  t 
causes  of  the  accidejit.  There  may  have  been  somet 
evidence  which  made  it  certain  that  it  was  so,  in  w 
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Id  be  useless  to  raise  or  disonss  the  qaeBtion  which  ve  are  to 
I  upon.  At  all  events  the  point  was  not  taken,  and  the 
jttons  presented  to  the  court  were  whether  the  plaintiff  was 
nd  b;  the  ordinance,  if  it  was  not  made  to  appear  that  he 
IT  of  its  existence,  and  whether  evidence  of  his  general  good 
'act«r  for  Bobriety  was  admissible,  to  rebut  the  evidence 
-ed  in  defence  that  he  was  intoxicated  when  the  accident 
irred.  The  rulings  complained  of  were  the  rejection  of  the 
ence  of  general  good  character  for  sobriety,  and  the  instruc- 
,  "  that  if  the  plaintiff  at  the  time  of  receiving  the  injury  was 
ing  at  a  rate  faster  than  a  walk,  in  TiolattoQ  of  the  city  ordi- 
:e,  he  could  not  recover,  although  he  was  using  due  care  in 
r  respects."  It  seemB  from  the  very  tenor  of  the  instruction, 
ave  been  conceded  on  the  part  of  the  plaintiff,  that  under  the 
imstancee  of  that  case,  driving  faster  than  a  walk  was  not 
"due  care,"  which  the  plaintiff  was  bonnd  to  show  he  was 
g  in  all  respects. 

he  court  recite  a  dictum  from  Worc«tter  v.  Suex  Jlfern'mae 
ige  Corp.,  7  Gray  459,  to  the  effect  that  if  the  plaintiff  was,  at 
time  of  the  accident,  violating  a  public  statute  or  a  by-law, 
vhich  he  had  actual  or  constructive  notice,  he  could  not 
ver  damages  for  the  accident ;  but  they  immediately  refer  to 
true  principle,  adding :  "  and  it  is  the  established  law,  that 
n  a  plaintiff's  own  unlawful  act  etmcun  in  eauxing  the 
age  that  he  complains  of,  he  cannot  recover  compensation 
inch  damage."  It  is  very  clear  that  the  court  could  not  have 
at  that  a  concurrence  merely  in  point  of  time  between  a 
,ch  of  law  by  the  plaintiff  and  the  accident,  would  bar  the 
t  of  the  plaintiff  to  recover,  because  they  bad  just  said  in 
^  V.  Lowell,  8  Allen  406,  that  "  intoxicated  persons  are  not 
ived  from  all  protection  of  law;  the  plaintiff  was  bound  to 
r  that  he  was  in  the  exercise  of  due  care  and  the  jury  were  so 
dieted ;  if  he  need  such  Care  by  himself  or  others,  his  intoxics- 
bad  nothing  to  do  with  the  accident ;  the  city  may  be  liable 
;r  some  circumstances  for  an  injury  sustained  by  *  *  *  an 
xicated  person,  if  the  condition  of  the  injured  person  does 
contribute  in  any  degree  to  occasion  the  injury." 
ow  intoxication  in  the  streets  is  a  misdemeanor,  upon  which  a 
dty  is  imposed  by  law,  as  distinctly  as  it  is  by  the  city 
nance  upon  driving  over  a  bridge  faster  than  a  walk,  and  it 

.L.  SIX.— « 
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iiTftQted  by  the  teetimoDj,"  and  argnes  that  a  ohaDge  in  the 
of  speed  muat  necesBarily  increase  or  dimiuBh  the  danger, 
I  "  the  verdict  practically  holds  that  the  danger  Tonld  be  the 
at  a  rate  of  less  than  six  miles,  as  it  would  be  at  a  rate  of 

than  six  miles  an  honr,"  inasmuch  as  the  jury  declared 
selves  unable  to  agree  whether  the  plaintiff  was  driving  at 
ate  of  more  than  six  miles.     Is  it  reasonably  certain,  then, 

the  verdict  must  have  been  erroneous,  because  the  jury 
I  to  agree  upon  the  answer  to  the  question,  whether  the 
tiff  was  driving  at  a  rate  exceeding  six  miles  an  hour  ? 
ppose  half  the  jury  thought  the  plaintiff  was  driving  at  the 
of  six  miles  and  an  eighth  per  hour,  and  the  other  half 
;ht  his  speed  did  not  exceed  six  miles.  They  would  not 
;   upon   the  special  finding;  bnt  would  that  prevent  them 

finding  that  the  rate  of  speed,  whichever  of  the  two  rates 
i3,  did  not  contribute  to  produce  the  injury?  Might  they 
ell  have  found  upon  the  testimony  here  presented,  that  if  the 
tiff  waa  driving  at  a  rate  not  exceeding  five  miles  an  hour, 

testified,  the  same  results,  to  wit,  the  frightening  the  horse, 
;arting  to  run,  and  the  upsetting  of  the  carnage  would  have 
*ed  ?  If  BO,  did  it  really  make  any  difference  as  to  the  issue 
on  trial  if  he  was  going  more  than  six  miles  an  hour  ?  We 
:  the  answer  to  these  questions  mnst  demonstrate  the  injus- 
of  making  such  a  test  decisive  of  the  plaintiffs  right  to 
er.  The  true  question  was  {on  this  part  of  the  caSe) 
ber  he  was  using  due  and  reasonable  care  under  all  the 
mstances,  or  whether  a  want  of  such  care  on  his  part  con- 
ted  to  produce  the  injnry. 

e  have  no  reason  to  doubt  that  this  question  was  submitted 
le  jury,  in  a  manner  calculated  to  give  to  the  testimony 
id  by  the  defendants  as  to  the  pliuntiff's  rate  of  speed,  all  its 
mate  effect,  or  that  it  was  passed  upon  by  them  in  a  manner 
1  mnst  preclude  our  interference  with  the  conclusion  to  which 
arrived.     In  each  case  the  entry  must  be 

Motion  and  exceptions  overruled. 

I  cuet  kra  probablj  nol  KltogetheT  oi  botineu.     It  leemi  well  agreed,  tfaal 

nioiu  in  regard  lo  the  effect  of  if  [be  kclian  ia  based  apon  anf  matter 

ilj  in  a  contract  or  baBineu,  npoa  which  ia  in  violalion  of  law,  irhether  it 

jhl  to  recoTsr  upon  anj  matter  it  be  also  contra  bonai  mores  or  nol,  it 

r  incidental  to  the  main  contract  cannot  be  maintained.     There  was  for- 
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ij  k  wonuD  oF  bid  r>DB,  at  pub-  U  triTcllins  upon  the  Ughwaj  on  Snn- 

rci,  in  fartberBTice  o(  hir  viciuua  dty  in  TiuUlion  of   ihe  lUtuM  cannot 

3f  lire,  fiea  when  Ibe  plainiitf  recover  of  the  toon  for  ilamngcit  solTcrcil 

be  ose  for  which  il  wm  intended  by  reuoQ  of  ilefecta  therein  :    Boneorlh 

lud :    Uagd  t.  Joimiton,  I  B.  &  *'  Saanieji,  10  Met.  363.     And  if  the 

I.    Hot  W8  (hoald  b«TB  doubled  plairiiff   Kcki    to    recover    upon    the 

ir«  iouDiln«M  of  tbe  Uwt  cue  on  gTOuod  Ihit  hit  IrsveUing  wai  ■  work 

iaL     AncL  Lord  Elluiborovoh  of  nocesiiiy  or  charity,  and  not  of   a. 

lo  have  beld,  in  Bawrf  t.  Beiuiel,  lecular  characler,  bo  u  to  come  within 

p.   318,  that  in  (uch   caie   the  the  ilatule,  the  burden  uf  proof  is  upon 

T   cannot    recoveri    where    the  him:   Id.;   Joatt  v.  Andover,  10  Allen 

Li  done  to  forward  proacitntion,  18.     Chief  Justice  Smw,  in  tioncorili 

be  paid  oU  of  Um  availi  of  luch  v.  Swaniti/,  trcala  the  qaeslion,  at  being 

«  of  Ufe.     And  it  haa  bean  held,  whether  the  iUrgal  aci  conlribuird  lo  Ihe 

liere  boujes  baia  been  leaied  for  iifjurj/.     Upon  ibis  view  ihe  decision  of 

*,  th»   UntoK  knowioB   (he   um  >l>e  principal  case  would  be  free  from 

pUted,   no    recoTetj    conid    b«  ill    difficulty,   provided    the    queition, 

■on  the  c«TeBaDla  in  the  Uaae:  ^°*  f"  ^^^  violation  of  the  city  ordi- 

r.  Wkitt,  Law  Bep.  I  Eq.  626.  nan™  contributed  to  the  injury,  is  pro. 

llboagh,  ai  Btated  above,  at  one  perly  one  for  the  jury.     In  the  case  of 

(earns  to  have  been  held  that  the  travelling  on   Sunday  in  violation  of 

S  mul   expect  lo  derive  aome  'be  alalnU,  il  clearly  could  not  be  re- 

.ge  from  Ihe  illegality,  in  order  S^'^oi  «  »  proper  quealioo  lo  b«  sub- 

«l  the  action,   that  ia  not  now  mined  t«  the  jury,  whether  the  Illegal 

iportaiil :  Pcarce  v.  Brooki,  Law  act  contributed    to   the    injury.     That 

Exch.  ai3.     Anything  done  in  ™°"  t»  regarded  as  one  of  those  self- 

aace  of  a  Inuineas  carried  on  in  evident  propositiona  to  be  ruled  by  Ihe 

3n  of   law,  can  never  be  made  court.     In  New  Hanipahir«  il  seema  to 

ndaiion  of  an  action.     Ai  where  have   been   doubled   how   far  the   feci 

ion  was  for  aervicM  rendered  in  that  ihe  plaintiff  waa  travelling  in  vio- 

ig   goods    fur   another,   without  lation   of   the  statute  will   preclude  a 

as  required  by  law  :   Sincartson  recovery  in  such  cases :  Cottj  v.  Balh, 

loop,   li  GIray  52.     Nor  is  the  3S  N.  H.  533.     And  in  Worrit  v.  i-i'rcA- 

or   another,   in    performing  an  /eU,  35  K.  H.  ST1,Bbli.,  J.,  is  reported 

act,  liable  to  an  action  at  the  to  have  said,  "aa  a  general  principle  it 

big  principal,  (m  damages  re-  is  wholly  immaterial  whether  Ihe  plain- 

1  against  him  on  acconnt  of  ihe  tiff   was  acting  in   violation   of   law, 

Ence  of  ihe  agent :    BasHaTd  v.  nnleia  his  wroogdoing  has  dirtcily  ma- 

i(,  1   Uooaton  300.      But  it  would  Iribuled   Id   Art   daaage."     Thete  dicta 

erwise  if  the  business  bad  been  seem  to  justify  the  decision  in  the  prin- 

ed  illegal  by  Ihe  omission  of  the  cipal  case.     And  there  are  many  casc<i 

to  obtain    the    proper    license,  where  the  plaintiff's  illegal  act  must  be 

his  principal  confided  in  him  to  considered  as  hating  contributed  lo  his 

i.    And  a  woman  cannot  recover  injury,  where  he  is  not  preclnded  from 

an  implied  coatract  for  servicea  recovery  on  (hat  accounl.     Aa  where 

ned  by  her  as  servant  for  a  man  one  is  injured  by  spring-guns  set  by  Ihe 

'horn   she   lived  as  a  mistress:  owner  upon  his  premises  for  Ihe  protec- 

een  v.  JtHts,  Id.  355.  tion  of  his  properly,  white  the  plainlifT 

1  it  has  been  held  that  one  who  is   trespassing  thereon  :    Bird  v.  Hoi' 
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OSS  ftnd  culpable  cftreleunees  aod  negligence  on  the  part  of 
efendant ;  and  that  the  range  of  the  pisto]  from  which  the 
;  was  fired  was  not  in  the  direction  of  the  plaintiff,  and  that 
}ullet  after  leaving  the  pistol  strack  acme  object  before 
ding  the  plaintiff.  And  the  court  assessed  the  damages  at 
,  of  which  $200  was  for  the  injnr;  to  the  plaintiff,  and  9160 
xpenaes  of  litigation,  fees  of  counsel,  &c.,  and  rendered 
ment  accordingly,  whereupon  the  defendant  moved  for  a  new 


atrout,  in  support  of  the  motion. 
wlittle  and  S.  Stoddard,  contrft. 

le  opinion  of  the  court  WM  delivered  by 
:tlek,  J. — The  first  error  assigned  in  this  case,  is  that  the 
:  was  not  justified  in  assessing  against  the  defendant,  in 
ion  to  the  actual  damage,  a  sum  to  cover  the  expenses  of 
ition.  It  is  not  denied  that  we  have  a  rule  in  this  state 
:irtzing  such  assessment  in  a  class  of  cases,  but  the  claim  is 
this  case  is  not  within  the  class,  for  that  to  justify  such  dam- 
wantonness  or  malice  must  be  shown.  It  is  not  claimed 
the  act  was  intentional  or  malicious,  and  it  is  denied  that  it 
H-anton.  Although  used  in  our  reports  in  reference,  to  that 
of  cases,  "  wantonness"  is  not  alone  an  apt  word  to  describe 
>f  the  distinguishing  elements  of  tbem.  It  is  not  found  in 
>lder  authorities,  and  does  not  appear  in  Tomlin's  Law  Dic- 
iry.  Bouvier  has  it,  but  as  applicable  to  criminal  law ;  and 
les  it  thus :  "  Crim.  Law :  A  licentious  act  of  one  man  toward 
her  without  regard  to  his  rights ;  as  for  example,  if  a  man 
Id  attempt  to  pull  off  another's  hat  against  his  will,  in  order 
xpose  him  to  ridicule,  the  offence  would  be  an  assault,  and 
i  touched  him  it  would  amount  to  a  battery  (q.  v.)  In  such 
there  would  be  no  malice,  but  the  wantonness  of  the  act 
Id  render  the  offending  party  liable  to  punishment."  Licen- 
tness  is  defined  by  him  to  be  "  the  doing  what  one  pleases 
out  regard  to  the  rights  of  others."  According  to  these 
litions  wantonness  is  active, — action  without  regard  to  the 
ta  of  others.  But  in  Lituley  v.  Buthnell,  lil  Conn.  225,  the 
I  was  applied  to  an  omission  to  act.  In  that  case  the  owner  of 
rt  which  had  been  taken  from  its  place  and  upset  in  the  high- 
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lust  Bach  a  caCe  wu  decided  in  the  21st  of  Henry  VII.,  which 
cited  approvingly  in  the  case  of  Bullock  r.  Babcock,  8 
nd.  391,  in  these  words:  "Where  in  shooting  at  butts  the 
her's  arrow  gtanoed  and  struck  another,  it  was  bolden  to  be  a 
ipws."     (Year  Book,  21  H.  VII.,  28  a.)     Other  similar  cases 

there  cited.  That  case  of  Bullock  t.  Babeoek  was  an  action 
trespass  where  an  arrow  was  discharged  at  a  basket  and  acci- 
tally  hit  the  plaintiff.  The  injury  was  untntcntioDal,  but  the 
oting,  at  the  time  and  place,  was  grossly  negligent  and  careless. 
;  current  of  modem  authority  has  set  strongly  in  the  same 
action.  This  subject  was  fully  considered  and  many  of  the 
ss  cited  in  Morris  t.  Plait,  S2  Conn.  75.  In  order  to  con- 
ute  the  act  of  trespass,  it  is  not  necessary  that  it  should  be 
intional.  It  is  sufficient  if  it  is  the  direct  and  immediate  con- 
aence  of  a  force  exerted  by  the  defendant  without  the  exercise 
lue  care. 

''or  these  reasons  a  new  trial  is  not  advised. 
'e  had  occuion  locoiMHlertheqnea-     Tbii  latter  is  prcciselj  what  (he  law 

of  exemplar;  dain^es  in  civil  onghl  lo  allow,  and  what,  in  oar 
ini  to  >omc  extent  in  a  brief' noW:  opinion  it  will,  and  does  allow.  Wa 
Im.  Law  Reg.  N.  S.  33.  There  know  that  Iha  inclosion  of  conniel  feat 
iome  lerma  osed  in  regard  lo  dam-     w  nonine  among  the  damngeB  hat  been 

being  awarded  bejond  the  ictnal  objected  to,  and  denied  to  be  idnaiaal- 
iniarj  injnrj,  in  personal  actions,  We,  in  ioidb  cases  of  good  anthoritj : 
h  seem  to  haTO  tended  to  bring  the  Sb*w,  Chief  Jnitjce,  in  Bamord  t. 
ie    matter    into  discredit.     Where     Poor,   21    Pick.   378,   381,    38S,   and 

exempUrj  damagea  have  been  cages  cited;  Xineofit  t.  Saratoga  f- 
Kieriied  aa  "findictive  damages,"  SchtnKtadg  Sailimif,  S3  Wend.  421, 
I  in  the  principal  cue,  as  "smart  435.  But  sach  a  claim  a*  part  of  th« 
ev,"  it  hai  the  tendency  to  keep  op  damages  la  clear);  eoaaienanced  in 
impression  in  tlie  popular,  and  to  Sandbaek  t.  Tkomat,  1  Stark.  30$, 
!  eitent  in  the  profeisional  mind,    allhongh  denied  in  others :    Gniea  t. 

Bome  portion  of  the  damages  Horgan,  S  Bing.  N.  C.  534  ;  Jaikint  t. 
■ded  must  be  put  down  to  the  score  BiMulpli,  4  Bing.  160;  Sinclair  T. 
anishment  of  the  defendant.     It  is     Eldrrd,  4  Tannt.  7.     8e«  aI«o  IKeMer 

indeed,   that  the    term    "eiem-     t.  McAfJoi,  1  R.  &  M.  *19. 
r  damages"  may  suggest  the  same        The  caM   of   Scmdhade  t.    Thmai, 

in  some  senae,  but  not  in  so  ob-  supra,  «a«  fbr  malicionilj  holding  the 
DQsble  a  form,  we  think,  as  the  plaintiff  lo  bail,  and  the  court  held  him 
r  terms  allnded  to.  We  should,  entitled  to  recorer  "not  merely  the 
ffore,  prefer  to  use  that  term  or  taxed  costs,  bot  the  costs  M  betweea 
the  enpression,  as  it  is  very  justlj  attorney  and  client."  Lord  Ellu- 
miiiHled  in  another  portion  of  the  dohodob  said  :  "  You  must  indemnify 
ion  in  ibe  principal  case,  "a  sam  him  against  such  expenses."  And  in 
O'er  the  expenses  of  litigation."     WAbtr  t.  Nidolai,  lupra,  Beit,  Chief 
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uina,  h;  ihe  vrongftil  act  of  another.  exeloiiTel]'  on  one  lids,  ind  upon  that 

There  seemi  to  be  a  kind  oTincoDgrnitr  lide  more  or  In*  wanton,  or  grouly 

in  allowing  ibe  party  to  recover,  bj  Degligant,    It    (Mini    highlj    aoiuble, 

wiv  of  dnmigei,  the  cooniel  Tcei  in-  thai  tome  regard  sboald  be  had  la  thote 

cnrrai    in    the   Ttry   proBecntioD   then  expenaea  of  litigation,  which  are  oeTcr 

pending,  and  which,  b;  a  leltled  rule  allowed  to  be  embraced  in  the  Used 

of  practice,  the  party  prsTailing  in  the  bill  of  coiu.    The  diReronce  belween 

luii  i)  not  allowed  to  recorer,  by  way  the  acloal  eo*U  of  litigatiou  and  lho«e 

of  coiu.     It  icem*  to  be  a  sort  of  era-  which    the    preTailing    party   will    be 

•ion  of  (he  rule  of  (he  conrt  diaallowing  allowed  to  embrace  in  hie  taxed  bill  il, 

ihe  expentti  m  pari  of  the  cona.     And  a,y  by  day,  in  tbji  eonntry,  growing 

WB  Ihink  there  h.»  alway)  been  lome  wij,,  ^nd  wider.     Partly  from  the  fiKI, 

hesitation,  among  judges  holding  trial  perhapi,  that  the  profesBion  in  an  early 

lemij,  in  allowing  couniel  feei  to  come  day  obtained  a  fee-bill  in  their  favor  of 
in,   ai   part   of   the   damagei,   in   any  '  roniewhal  liberal  character,  and  mote 

clui  of  Bdlona.  from  the  prejadiee  which  exiita  in  the 

Bui  we  confeai  an  inability  to  com-  popular  mind,  againat  what  hai  been 

prehend  why  such  expeniei  should  not  called  their  cupidity,  growing  mainly, 

he  embraced  in  all  rerittcu,  which  are  we   believe,   out  of  the  diipuiiion  to 

inleniled  to  afford  the  injured  party  full  judge  the  mail,  by  extreme  caiei  of 

inilemnity.     It  ii  certain  he  cannot,  or  .bn,,  jq  xi^it  directioa  i  the  fee-bill  of 

Till  not,  obtain  full  indemnity  short  of  taxable  coati  wai  fixed  by  inbiequeilt 

ihai.    In  actions  where  there  ia  no  eul-  legislalioa  at  the  extreme  point,  almost, 

pible  negligence,  or  intentional  wrong,  of  starvation,  and  has  been  studiously 

il  may  be  fair  enoagb,   in  estimating  maintaitied  at  that  low  point  almost  of 

ibe  actual  damage  done  or  Buffered,  to  ,cto,   white    the    expenses    of  almost 

resiriol  the  jcry  to  the  acltial  pecuniary  everything  «lee,  in  the  meantime,  ha* 

loss  suffered  by  the  act  or  omission  at  risen    from   two,   to   tenfold.      Under 

Ihe  time  it  occurs.     But  this,  il  will  be  ^^dt  extreme  limitations  in  the  taxable 

perceived,  in  some  meiuure,  will  have  costs  it  became  indispensable  to  allow 

ilie  effect  to  divide  the  more  imporunt  ]grp,  charges,  as  between  attorney  and 

eipenses  of  the  litigation  between  the  client,  not  embraced  in  the  fee-bill  of 

parties.     And  this  may  be  just  enongh  taxable   costi.    And   if  the  jory   eait 

in  Ihe  m^ority  of  case*.    No  one  ex-  httt  no  regard  to  (hose  expenses,  in 

peril  full  indenmity  against  all  thoss  estimating  damage*   in  cases  of  mere 

inflLctions  which  conauntly  arise  from  waotoa  outrages,,  it  will  follow  that  the 

liTing  in  a  social  sUle.     All  that  can  mere  expenses  of  litigation  will  drive 

he  hoped  for  is  such  an  approximation,  (he  injured  puty  out  of  court,  since  hi* 

aj  will   so  quicken   the   slnggish   and  recovery  of  the  mere  pecuninry  loss,  at 

reslrain  the  greedy,  as  (o  keep  them  the  moment   of   the  infliction   of   Ihe 

within  endurable  limits.  injury,  will  not  meet  the  necessary  ex- 

Bm  in  all  ihal  considerably  numerool  penses  of  litigation.  We  confess, 
claia  of  actions,  where  the  jury  are  therefore,  to  a  decided  preference  of 
allowed  to  look  bejond  the  actoal  dam-  the  rule  laid  down  in  the  principal  case, 
»ge  and  injury  at  the  the  moment  of  its  above  that  which  shuts  ant  all  incidental 
Infliclion,  and  to  have  regard  to  afford-  considerations  in  estimating  the  darn- 
ing the  plainliff  full  indemnity  fur  all  ages  in  wanton  and  malicious  injuries, 
loseei  incidental  as  well  as  direct ;  in  We  cannot  regard  an  action  in  that 
thort,  in  all  actions  where  the  fault  ia  class  of  cases  as  differing,  in  principle, 
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from  h.  Bait  foi  indemnity.     And  if  in     the  lutiblfl  coiti  m&j  bo  c 
Buita  strictly  for  indemnity  •gaiiut  lou,     leems  to  o>  they  Khoold  b 
CBuwil   by  broach  of  covenant  or  of     for  compenaUion  for  mallei 
warranty,  couniol  fees  and  other  ex- 
pense) of  litigation   not  embraced   in 


Supreme  Court  of  Hrrora  of  Cvntueticut. 

FIRST  NATIONAL  BANK  t>.  NEW  MILFORD. 

C.,  who  was  at  the  same  lime  treasurer  of  a  town  and  casbier  of 
tSOOO  from  the  fnndi  of  Che  bank  for  hii  own  use  end  executed  a  noti 
for  the  amount  as  treasurer  of  the  town,  the  note  being  entered  upon 
the  bank  in  the  same  manner  with  other  notes  taken  for  money  loai 
the  principal  Rnancial  manager  of  the  bank,  and  had  been  allowed  am 
to  make  loans  at  his  discreUon  wiihoot  consulting  the  directors.  He 
wiiboni  Iheir  knowledge,  embeziled  the  fnndi  of  the  bank  to  a  large  a 
town  had  been  in  the  habit  of  borrowing  money  at  this  bank  and  eli 
npon  notes  executed  by  the  town  treasurer,  and  these  loans  bad  beei 
tb«  town  in  the  annual  reporia  of  the  treasurers,  which  reports  bad  I 
by  the  town.  Occaaioaal  toMs  of  the  town  for  thirty  years  hid  ai 
treasuran  to  borrow  money  for  the  use  of  the  town,  generally  for  soi 
purpose  ;  bat  except  in  one  insianee  the  treasurers  bad  acted  nndi 
tioD  of  the  leleciroen  of  the  town.  In  a  snit  by  the  bank  against  tl 
the  note,  it  was  held: — 

I .  Thai  the  votes  of  the  town  and  the  reports  of  the  town  treasurer! 
sible  in  evidence  upon  the  qnestion  of  the  anthority  of  C.  to  borrow  i 

S.  (By  ■  majority  of  the  court.)  That  as  C.  was  engaged  in  an  ex 
upon  the  bank,  and  in  view  of  all  Ike  facts.  It  was  fairly  presumable 
the  note  in  the  form  in  wfaioh  he  did  as  a  false  representation  and  co' 
to  perpetrate  a  fraud  on  tbe  bank,  and  with  no  intention  to  bind  the 

3.  But  that,  if  he  intended  to  bind  the  town,  his  own  fraud  at  I 
known  to  him  as  agent  of  the  bank,  and  was  tbcrefore  the  knowledge 
and  that  tbe  plaintiifs  therefore  could  not  recover. 

Assumpsit  on  a  note  of  $3000,  dated  ^ ''"  '' 

executed  by  "J.  J.  Conklin,  treasurer 
Milford,"  payable  to  the  plaintiffs  or  their 
held  by  tbem ;  tried  in  the  Superior  Gour 
closed  to  the  court.  1^«  following  faoi 
court : — 

At  tbe  time  the  note  waa  executed  Coi 
the  town  of  New  Milford,  and  had  been  su 


FraST  NATIOHAL  BANK  o.  MEW  MILFOBD.  678 

ritb  tie  exception  of  one  year,  and  continued  to  be  bo  until 
September  1867,  and  vaa  also  the  cashier  of  the  bank  of  the 
laintiSs  from  the  year  1868  dovn  to  September  1867.  He 
xecated  the  note  on  the  day  of  ita  date,  and  then  drew  the 
loney  on  it  from  the  bank,  but  appropriated  the  money  to  his 
WQ  use  and  not  to  the  use  of  the  town,  and  the  town  had  no 
cne6t  from  it.  The  money  waa  need  by  bim  in  private  apecula- 
lODs  in  New  York.  He  aUo  used  fands  of  the  bank  about  that 
me  in  faia  own  private  speculations  to  the  amount  of  about 
50,000,  and  eventually  lost  the  same.  The  misappropriation 
r  these  moneys  first  became  known  to  the  bank,  the  town,  and 
le  public  in  September  1867. 

None  of  the  selectmen  or  other  ofBoers  of  the  town  had  any 
nowledge  of  the  ezisteneo  of  the  note  in  suit  until  September 
367,  when  the  defalcations  became  public.  At  the  date  of  the 
}te  there  was  on  hand  in  the  treasury  of  the  town  about  $1S85, 
id  the  town  was  not  then  in  want  of  money.  The  note  was 
gnlarly  entered  in  the  books  of  the  bank  by  Conklin,  and  was 
ed  by  the  clerk  and  placed  among  the  papers  of  the  bank  of  a 
milar  kind.  It  was,  and  long  had  been,  the  practice  of  the 
shier  to  discount  paper  and  to  cash  notee  without  ooasulting  the 
rectors,  and  he  was,  and'long  had  been,  tbe  principal  finandal 
icer  of  the  bank. 

Tbe  annual  reports  of  the  treasurera  of  the  town  from  the  year 
159  to  the  year  1866  inclusive,  showing  numerous  cases  of 
mey  borrowed  by  the  treasurers,  which  reports  were  accepted 
'  the  town,  were  read  in  evidence  by  the  plaintils,  the  defend- 
ts  excepting  to  the  same.  Some  of  these  loans  bad  been  ob- 
ined  at  the  plaintiff's  bank.  Numerous  votes  of  the  town  with 
gard  to  borrowing  money  for  the  use  of  the  town  were  also  put 
evidence  by  the  plaintiffs,  extending  back  for  thirty  years  before 
e  year  1866,  in  many  of  which  the  town  treasurer  was  authorized 
borrow  money  for  the  wants  of  the  town,  the  amount  generally 
ing  limited,  and  in  most  cases  the  object  for  which  the  money 
s  to  be  borrowed  being  stated.  In  connection  with  these 
Dorts  and  votes  the  plaintiffs  proved  that  whenever  money  was 
rrowed  by  the  town  tbe  uniform  practice  had  been  for  the 
lasnrer  to  make  notes  therefor,  which  were  usually  in  form 
Ijstantially  like  tbe  one  in  suit,  and  that  all  these  botes,  except 
:  one  in  suit,  had  been  paid  by  the  town ;  but  it  appeared  that 
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in  every  case  but  one  the  treasurer  acted  by  the  di 
under  the  advice  of  the  Belectmen,  the  direction  bei 
the  selectmen  not  usually  communicating  in  perso 
lender.  There  was  no  proof  that  the  selectmen  had 
treasurera  to  borrow  money  when  there  was  money  in 
sufficient  to  meet  present  wants,  or  when  the  mon 
needed  for  the  use  of  the  town. 

Upon  these  facts  the  plainti^  claimed  that  Conk 
surer,  had  authority  to  bind  the  town  by  the  note 
that  the  town  had  held  their  treasurers  out  to  the 
authorized,  and  upon  all  the  facts  the  plaintiffs  claim< 
were  entitled  to  recover  on  the  note. 

The  defendants  objected  to  all  the  evidence  ofTi 
plaintiff's  to  prove  the  authority  of  Conklin  to  bind 
implication,  or  in  any  way  except  by  express  authorii 
defendants  claimed  from  the  votes  so  offered  in  evidi 
plaintiffs  that  Conklin  had  no  authority  to  make  &n<^ 
note  in  question  without  the  direction  of  the  eelectmt 
the  note  was,  as  to  the  defendants,  without  considc 
that  Conklin  committed  a  fraud  in  the  execution  of 
the  plaintiffs  were  bound  by  his  acts,  and  had  notice  i 
and  of  the  want  of  consideration  through  Conklin  as  t 
and  agent ;  and  also  had  notice  in  the  same  way  that 
received  by  him  as  the  avails  of  t&e  note  were  for  '. 
and  not  for  the  use  of  the  defendants,  and  that  he  ha 
rity  to  bind  the  town  to  the  payment  of  the  note 
direction  of  the  selectmen.  And  the  defendants  for  tl 
claimed  that  they  were  not  liable  in  the  action,  and  tl 
was  never  executed  by  them. 

The  question  whether  the  evidence  objected  to  was 
and  the  question  what  judgment  should  be  rendered 
were  reserved  for  the  advice  of  this  court. 

0-  S.  Seymour  and  E.  W.  Seymour,  for  the  plaint 
Oraveg  and  MeStahon,  for  the  defendants. 

Butler,  J. — The  facts  in  this  case  are  very  simj 
law  is  equally  so,  and  there  is  no  aspect  of  them  unde 
defendants  can  be  subjected  upon  the  note. 

Conklin  was  treasurer  of  the  town,  and  cashier  and 
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f  the  bsnk.  It  is  imm&teri&l  whether  or  not  he  had  authority, 
a  treasurer  of  the  toini,  to  draw  the  note  and  obtain  the  loan 
rithont  the  advice  and  assent  of  the  selectmen,  if  the  money  bad 
een  needed  by  the  town.  And  immaterial  whether  the  evidence 
ffered  and  objected  to  was  admissible  or  not.  As  the  point  is 
lade,  however,  we  decide  that  it  wu  admissible. 

Whether  he  had  authority  to  make  a  loan  or  not  is  immaterial, 
ecause  it  is  found  that  the  town  was  not  in  want  of  the  money, 
lat  the  treasury  was  supplied,  and  that  he  intended  the  money 
)r  his  own  use,  and  therefore,  that  if  he  intended  to  pledge  the 
redit  of  the  town,  the  act  was  a  gross  fraud  upon  the  town. 

Did  he  then  intend  to  pledge  the  credit  of  the  town  to  the 
ink  ?  A  majority  of  the  court  think  not.  Conklin  was  then 
igaged  in  an  extensive  embezzlement  of  the  funds  of  the  bank, 
id  liable  to  detection  by  its  officers  if  they  examined  its  accounts. 
hat  fact,  and  the  form  of  the  note,  and  the  presumption  that  he 
ould  not  unnecessarily  commit  another  offence,  aod  that  he  would 
}t  coDtemplate  going  throuf^h  the  unnecessary  form  of  contract- 
g  by  himself,  as  treasurer  of  the  town,  with  himself  as  financial 
ficer  of  the  bank,  under  the  circumstances  in  which  he  was 
seed,  indicate  that  he  drew  the  note,  entered  it  in  the  books, 
id  caused  it  to  be  filed  by  the  clerk,  as  a  false  representation 
id  cover,  precisely  as  he  made  other  false  representations  and 
Ise  entries,  intending  to  restore  the  money  and  take  out  the  note, 
id  not  intending  to  onerate  the  town.  If  that  is  so,  there  was  no 
eeting  of  minds  and  no  purchase  of  the  note  or  contract  of  loan 
tiicb  will  sustain  this  action. 

Assuming,  however,  that  there  was  a  contract  of  loan,  it  was 
ide  by  Conklin  as  agent  of  the  town  with  Conklin  as  agent  of 
e  bank.  If  Conklin,  as  agent  of  the  town,  had  applied  to  the 
rectors  for  a  loan,  offering  the  note  and  telling  them  that  he  had 
awn  it,  not  for  the  benefit  of  the  town,  but  for  his  own  benefit, 
tbDut  consulting  the  officers  of  the  town,  and  whep  there  was  a 
Scient  supply  of  money  in  the  treasury,  it  must  be  conceded 
at  the  board  would  in  making  the  loan  have  been  parttctfpa 
\mmi»  in  the  fraud,  and  the  bank  could  not  recover  in  this 
tion.  We  cannot  perceive  that  that  case  would  differ  from  this, 
le  contract,  if  any  was  made,  was  made  by  Conklin  on  behalf 

the  bank.     No  other  mind  but  his  met  the  mind  of  tbe  agent 

tbc  town  in  making  the  contract.     He  as  agent  of  the  bank 
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had  full  knowledge  therefore  of  the  fraud ;  and  now  the  bank,  if 
they  ratify  his  contract  and  confirm  his  agency,  mast  accept  his 
knowledge  and  be  bound  by  it,  precisely  as  if  the  loan  had  been 
made  and  the  knowledge  had  by  the  board  of  directors. 

We  think  it  very  clear,  therefore,  in  whatever  aspect  the  case 
may  be  viewed,  that  the  note  in  question  is  not  a  valid  note 
against  the  town  in  the  hands  of  the  plaintiffs,  and  judgment  must 
be  advised  for  the  defendants. 


In  this  opinion  the  other  judges  concurred. 


The  principal  question  involved  in  the 
foregoing  case  is  one  of  great  import- 
ance, and  one  which  seems  at  diflferent 
times  to  have  produced  more  or  less 
confusion  in  the  minds  of  very  learned 
jurists  and  able  judges.  The  question 
stripped  of  all  disguise  and  evasion  is 
simply  this :  how  far  the  principal  and 
his  agent  must  be  regarded  as  one  in  the 
consummation  of  such  acts  as  one  may 
bindingly  do  thfough  the  instrumental  iry 
of  others.  There  are  a  certain  class  of 
writers  and  experts  in  the  law,  who 
seem  to  regard  it  as  a  very  creditable 
thing  to  devise  some  expedient  whereby 
one  man  may  commit  a  very  grievous 
fraud  and  wrong  upon  another,  through 
the  misrepresentations  of  an  agent, 
wholly  impossible  in  regard  to  ability 
himself  to  respond  for  the  damages,  and 
at  the  same  time  take  all  the  benefits  and 
repudiate  all  the  responsibilities  for  the 
wrongful  acts  whereby  such  benefits 
were  secured.  Cornfoot  v.  Fowke^  6  M. 
&  W.  358,  is  an  eminent  instance  of  this 
kind,  which  produced  such  flagrant  in- 
justice as  to  shock  the  sensibilities  of 
every  right-minded  man  ;  but  which  has 
been  attempted  to  be  sustained  upon 
numerous  evasions  and  refinements, 
during  the  life  of  its  estimable  author,  the 
late  Lord  Cbanworth,  and  will  proba- 
bly now  fall  into  its  merited  oblivion. 
But  since  that  decision  the  English  courts 
have  discussed  the  question,  how  far  the 
knowledge  of  the  agent  of  any  purposed 


fraud  must  affect  the  principal  although 
ignorant  of  such  purpose,  and  it  wtsaa 
now  conceded,  that  the  knowledge  of  tlte 
agent  is  the  knowledge  of  the  priodptl, 
without  regard  to  the  mode  of  its  acqio- 
sition  or  the  fact  of  its  being  commani- 
cated  to  the  principal :  Dresser  v.  Nor- 
wood, 14  C.  B.  N.  8.  574 ;  b.  c.  in  Ex- 
chequer Chamber,  10  Jnr.  N.  S.  8SI, 
17  C.  B.  N.  S.  466.  The  same  rale  is 
maintained  in  Hart  v.  Tke  Bank^  33  Vl 
252. 

But  the  principle  of  the  decision  in 
Comfoot  T.  Fovke^  supra,  is,  if  possible, 
still  more  shocking  to  the  sense  of  jus- 
tice than  that  of  those  just  alluded  to, 
where  the  principal  is  wholly  innocent 
of  all  guilty  knowledge,  and  is  made 
responsible  for  that  of  his  agent  acquired 
in  a  different  transaction,  and  not  cos- 
mnnicated  to  the  principal.  In  Ccm/Mt 
V.  Fowke  the  principal  knew  himself  of 
a  defect  in  the  dwelling,  which  rendered 
it  nninhabitable  by  decent  people,  being 
next  door  to  a  brothel  of  the  worst  kind, 
and  still  withheld  this  knowledge  from 
his  agent  with  a  view  to  enable  him  in- 
nocently to  obtain  a  tenant.  Well  migbt 
Lord  St.  Leonabdb  say,  as  he  did,  in 
Nat,  Exch.  Co.  v.  Drew,  2  Maajwen 
(H.  of  L.)  108,  <*I  should  be  reir 
much  shocked  at  the  law  of  England, 
if  I  could  bring  myself  to  bclieTc  it 
would  not  reach  the  case  of  a  person  lo 
availing  himself  of  a  misrepresentation 
of  his  own  agent."    One  would  almost 
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lote  there  uiut  b«  somslbing  peca'  withhold!  knowledge  of  iu  loii  from  the 

in  (he  orginUalion  or  babiM  of  ft  owner,  ihii  he  mij  be  in  condition  to 

in  being  who  could  come  lo   nnj  effect  inmrance  which  he  doei,  the  polic; 

r  conclusion.     The  Englith  conrta,  is  roid,  oYerraling  the  ca«e  of  Rugglei 

Jite  case,  PrBud/oot  T.  MoMrJiort,  v.  lanirance  Co.,  4  Mason  75,  t.   C.  13 

Krp.  S  Q.  B.  5!l,  hare  Md  that  Wheat.  408.  I.  F.  R. 

re  an  agent,  the  master  of  a  ebip, 
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itntnte  which  directs  that  notice  of  a  special  criminal  term  "  tball  b«  potted 
It  the  conrt-hoaw  door  ten  daji  before  Iu  commencement"  ii  director;  onlj, 
■  parson  cooiicied  at  tneh  term,  notice  of  which  waj  potted  oalf  tiglit  da;!, 
11,  Tor  that  reason,  entitled  to  a  new  trial. 

mnkeonesa  ma;,  under  pecaliar  circnmslancea  repelling  malice,  reduce  the 
le  of  the  crime  of  homicide  ftom  murder  to  manslaaghter. 

'as  appellant  was  indicted,  tried  and  convicted  of  murder,  at 
fecial  scsaion  of  the  Boone  Circuit  Court.  The  term  of  the 
rt  was  ordered  in  vacation,  only  a  few  days  after  the  homicide, 
I  commenced  on  the  eighth  day  after  the  order  was  made. 
i  other  facta  are  sufficiently  st&ted  in  the  opinion. 

'oAn  Z.  Scott,  for  appellant. 

hhn  Rodman,  Attorney -General,  for  the  Commonwealth. 

Che  opinion  of  the  court  was  delirered  by 
loBERTSON,  J. — The  defendant's  appeal  to  this  conrt,  urging 
ious  objectiona  to  the  judgment,  asserts,  in  limine,  that  the 
cial  term,  held  without  the  notice  prescribed  by  law,  was  ille- 
,  and  that  for  want  of  jurisdiction  th^  verdict  and  judgment 
linat  him  are  void. 

[f,  as  assumed,  the  senteaoe  was  not  a  judicial  act,  this  court 
inot  judicially  revise  and  reverse  it,  and  the  appellant's  only 
'fill  appeal  would  be  to  another  department  of  the  government, 
fettered  as  this  court  is,  by  inexorable  law.  But  in  our  judg- 
nt  the  Circuit  Court  had  jurisdiction  to  order  the  grand  jury 
1  special  juries  to  try  the  appellant  on  the  indictment  found 
that  grand  jury,  and  to  sentence  him  to  be  hung  on  the  ver- 
t  of  "guilty"  by  that  chosen  venire.    The  following  quotation 
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from  section  1,  subsection  2,  of  article  12,  chapter  27,  Revised 
Statutes,  page  821,  presents  all  that  is  here  material  of  the  statu- 
tory law  regulating  special  terms  of  the  Circuit  Courts. 

Section  1.  "When  the  business  requires  it,  a  circuit  judge 
may  hold  a  special  term  in  any  county  in  his  district  for  the  trial 
of  chancery,  penal  and  criminal  causes,  or  either/' 

Section  2.  "  If  the  order  be  made  in  vacation  for  a  special  term, 
notice  thereof  shall  be  posted  up  at  the  court-house  door  ten  dajs 
before  its  commencement." 

The  constructive  object  of  the  prescribed  notice  decides  the 
question  of  jurisdiction.  Did  the  legislature  intend  that  ten 
days'  notice  should  be  indhpen*ahle  to  the  jurisdiction ;  or,  in 
other  words,  a  fundamental  condition  of  the  validity  of  the  pro- 
ceedings of  the  called  terms,  or  did  it  intend  only  that  the  requisi- 
tion of  the  notice  should  be  merely  directory  or  precautionary? 
If  the  former  be  adjudged  to  be  the  legislative  purpose,  its  com- 
prehensive effects  would  be  to  make  void  not  only  all  criminal 
convictions  and  preparatory  orders  and  proceedings,  but  all  pre- 
paration orders  and  decrees  in  chancery.  This  would  be  vexa- 
tious and  perilous,  without  adequate  motive,  and  far  beyond  the 
prudent  policy  or  presumable  aim  of  legislative  wisdom.  The 
contemplated  publication,  if  accepted  as  required,  might  be  im- 
mediately destroyed,  or  if  not  torn  down,  might  give  no  actual 
notice  to  any  person  interested.  And  can  it  be  reasonably  pre- 
sumed that  the  legislature  intended  that  the  jurisdiction  of  the 
court  should  depend  on  so  slight  and  trivial  a  circumstance  as 
putting  on  the  court-house  door  a  paper  subject  to  so  many  acci- 
I  dents,  and  at  best  so  uncertain  and  fallible  as  a  notice  to  all 

concerned  ?  Moreover,  if  the  order  be  made  at  a  regular  teroh 
no  such  notice  is  required,  but  the  special  term  may  be  held, 
without  question,  the  next  day  after  the  order  for  it  had  been 
entered  on  the  record-book  of  the  court.  And  even  if  that  order 
should  not  be  recorded  before  the  commencement  of  the  special 
term,  would  the  omission  vacate  the  term  ?  We  cannot  so  think, 
and  unless  it  would,  the  question  in  this  case  is  concluded. 

The  fact  that  no  extrinsic  notice  is  required  when  the  order 
was  made  in  court,  shows  that  when  made  out  of  court,  the 
posting  it  on  the  court-house  door  is  required,  not  to  give  juris- 
diction, but  only  to  guard  in  that  way  against  surprise  by  vhst 
may  be  publication  of  the  order.    Had  it  been  put  up  as  re«iuired 
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appellant  coald  not  have  been  benefited  by  it,  otherwise  than 
affording  him  time  to  escape.  He  could  not  have  introduced 
Icnce  before  the  grand  jury,  and  the  non-publication,  at  the 
lost,  could  have  operated  on  him  oa  a  surprise,  which  might 
c  entitled  htm  to  some  postponement  of  the  trial, 
^he  law  organizing  circuit  courts,  and  fixing  the  terms  during 
ch  thpj  shall  sit,  if  necessary,  may  not  deny  their  inherent 
er  to  prolong  any  of  those  terms,  or  order  special  terms  with- 
express  statutory  authority ;  and  the  statutes  on  tbnt  subject 
7  have  been  intended  not  so  much  for  giving  that  power  as 
directing  the  mode  of  exercising  it.  On  this  hypothesis, 
ch  we  consider  maintainable,  such  directory  statute  gives  the 
i^diction,  and  nonconformity  to  the  prescribed  direction  cannot 
:»t  it  as  pre-existing. 

lut  if  mistaken  in  this,  we  still  think  that  the  statute  we  are 
r  considering  is  only  directory.  The  judge  who  ordered  the 
cial  term  was  still  judge  of  the  same  court  when  he  presided 
r  the  trial  at  the  special  term.  He  had  pre-existing  jurisdic- 
1  over  such  homicide  committed  in  Boone.  Consent  could  not 
i  it,  nor  opposition  divest  it.  The  said  subsection  2  also  provides 
t  parties  may  agree  to  a  special  term.  But  unless  the  court 
lid  have  jurisdiction  without  their  authority  or  acquiescence, 
ir  consent  could  not  give  it,  and  the  only  object  or  effect  of 
ir  consent  would  be  to  preclude  any  pretence  of  surprise  at 
holding  of  the  special  term.  And  this  clearly  indicates  that 
legislature  required  the  notice,  not  to  legalize  the  special 
m  or  give  the  judge  jurisdiction,  but  solely  to  prevent  sur- 
46.  And  this  is  as  manifest  as  if  the  act,  after  allowing  a 
cial  term,  had  said :  "  But  for  the  convenience  of  parties  con- 
ned and  to  prevent  surprise,  the  order,  if  made  in  court,  shall 
bout  other  notice  be  entered  on  the  record,  so  that  the  bar 
y  tnow  it,  or  if  made  in  vacation,  shall  be  posted  up  at  the 
rt-house  door  for  ten  days."  Could  there  then  be  any  doubt 
t  it  would  be  the  order  and  not  the  quati  notice  of  it  that 
dd  give  the  court  jurisdiction  ?     And  this  is  the  constructive 

I  of  the  act,  as  clearly  as  if  it  had  been  explicitly  ao  declared. 
i  act  contains  nothing  implying  that  the  prescribed  publication 
he  condition  on  which  the  special  term  may  be  held,  or  that  it 

II  be  a  legal  nullity  without  such  publication.  But  the  con- 
ry  is  implied  by  the  context,  object,   and  character  of  the 
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enactment.  As  to  the  jurisdiction,  therefore,  the  circuit  judge 
had  all  the  judicial  power  which  he  could  have  exercised  oyer 
this  case  at  a  regular  term  of  his  court.  In  this  conclusion  Judge 
Hardin  does  not  concur. 

Then  we  must  revise  the  case  within  the  scope  of  our  circum- 
seribed  jurisdiction  over  judgments  in  criminal  proceedings. 

The  only  contestable  question  in  the  record,  within  the  range 
of  our  appellate  power,  is  involved  in  the  instructions,  and  that 
is  confined  to  the  hypothesis  assumed  on  the  testimony,  that  when 
the  homicide  was  perpetrated  the  appellant  was  drunk^  which  fact, 
according  to  the  case  of  Smith  v.  Commonwealth^  1  Duvall  224, 
to  which  we  adhere,  may,  under  peculiar  circumstances  repelling 
malice,  reduce  the  grade  of  the  crime  from  murder  to  man- 
slaughter. But  the  mitigating  tendency  of  intoxication  is  not 
allowable  when  that  condition  of  mind  has  been  produced  for  the 
purpose  of  stimulating  a  meditated  felony,  or  even  when  it  is 
known  to  excite  homicidal  or  other  destructive  passions ;  because 
such  an  inebriate  hoatia  humani  generU  evinces  express  malice. 
But  when  in  the  absence  of  any  such  aggravating  circumstances, 
a  responsible  being,  drunk  from  accident  or  mere  sensualitj, 
takes  human  life  without  rational  motive,  and  which  he  never 
would  have  attempted,  but  always  would  have  revolted  at  when 
sober  and  self-possessed,  the  principle  of  the  decision  in  Smith  r. 
Commonwealth  allows  the  jury  to  consider  the  abnormal  condi- 
tion of  the  mind  and  passions  so  superinduced,  as  a  circumstance 
which,  while  it  should  not  excuse,  may  tend  to  repel  the  implica- 
tion of  malice  essential  to  the  crime  of  murder. 

In  this  case  it  appears  that  the  appellant,  on  the  day  of  the 
homicide,  had  gone  to  Burlington,  and  there  drinking  much 
liquor,  and  trying  to  buy  the  tincture  of  cantharides,  he  acted 
and  talked  strangely,  and  returning  homeward  cut  the  boj's 
throat  without  any  imaginable  motive,  unless  he  killed  him  to 
conceal  a  meditated  crime  on  another.  But  there  ia  now  no 
sufficient  clew  in  the  evidence  to  allow  the  imputation  of  such  a 
horrible  motive.  Proof  that  he  was  drunk  was  pertinent  in  this 
state  of  the  case  as  a  circumstance  helping  to  account  for  an  act 
otherwise  inexplicable,  and  the  jury  had  a  right  to  weigh  that 
fact  and  give  it  its  proper  effect  on  the  question  of  malice. 

If  the  jury  on  all  the  facts  had  believed  that  when  he  killed 
the  boy  the  appellant  had  no  actual  malice,  and  also  that  with- 
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out  knowing,  or  having  from  experience  cause  to  apprehend  that 
what  he  drank  that  day  might  instantly  produce  transient  delu- 
sion, or  so  influence  the  passions  or  unhinge  the  mind  as  to 
jeopard  human  life,  which  would  have  been  in  no  danger  from 
his  hand  had  he  been  perfectly  sober  and  self-poised,  and  also 
that  he  drank  the  intoxicating  liquor  merely  for  sensual  gratifi- 
cation or  exhilaration,  and  not  for  stimulating  some  meditated 
crime,  then  they  might  and  perhaps  ought  to  have  believed  that 
there  was  no  implied  malice,  and  that  therefore  the  appellant 
was  not  guilty  of  murder  for  which  he  should  be  hung,  but  of 
manslaughter  only  for  which  he  should  be  sent  to  the  penitentiary. 

This  we  consider  both  sound  philosophy  and  good  law,  and 
when  prudently  applied,  it  illustrates  the  general  principle  recog- 
nised in  Smith  v.  The  Commonwealth, 

On  the  trial  several  witnesses  testified  that  when  much  excited 
by  liquor,  the  appellant  became  partially  delirious,  gave  way  to 
violent  passions  and  insane  illusions  after  imagining  that  ^^  some- 
body was  after  him,"  and  twice  attempted  suicide.  On  the  fore- 
going facts,  combined  with  strong  proof  of  the  homicide  by  the 
appellant,  the  Circuit  Court,  by  its  instructions  accurately  de- 
fined exculpatory  insanity,  without  any  definition  of  man- 
slaughter, or  any  other  allusion  to  the  appellant's  mental  con- 
dition than  that  implied  by  the  instruction  on  insanity  as  an 
excuse  for  homicide,  and  which  was  more  favorable  in  one  aspect 
than  the  appellant  was  entitled  to  expect  on  the  facts  and  the 
law ;  for  transient  insanity,  produced  by  his  voluntary  act,  would 
not,  as  the  instruction  implied,  excuse,  but  at  the  utmost  only 
extenuate  the  homicide  from  murder  to  manslaughter.  Proof  of 
his  being  drunk  could  be  available  to  him  only  for  such  extenua- 
tion, whether  his  intoxication  caused  temporary  delirium  or  not. 
Without  resulting  in  technical  insanity,  it  might,  however,  have 
been  such  as  to  reduce  the  grade  of  a  crime  so  unaccountable  by 
helping  to  repel  implied  malice. 

What  he  needed  most,  therefore,  was  a  specific  and  full  in- 
struction on  the  subject  of  mitigation  and  not  of  excuse.  But 
the  instructions  as  given  excluded  from  the  jury  any  considera- 
tion of  that  subject,  and  consequently  the  court's  pretermission 
of  it  was  misleading,  and  the  verdict  as  rendered  was  the  inevi- 
table consequence  unless  he  was  insane. 

According  to  the  criminal  code,  the  presiding  judge  should, 
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parent  of  passions  or  delusions  dangerous  to  the  lives  of  other 
persons,  and  also  that,  if  not  so  intended  or  so  known,  then,  if 
the  jury  should  believe  that  it  was  the  cause  of  the  homicide, 
which  otherwise  would  not  have  been  perpetrated,  they  might 
consider  it  with  all  the  other  facts  conducing  to  show  the  exist- 
ence or  the  non-existence  of  malice  for  fixing  the  grade  of  the 
crime,  and  that  if  they  should  then  rationally  doubt  the  imputed 
malice,  they  should  co'bvict  of  manslaughter,  and  fix  the  period 
of  confinement  in  the  penitentiary.  If  thus  substantially  in- 
structed, the  verdict,  whatever  it  may  have  been,  would  have  been 
more  satisfactory  to  all  concerned,  and  far  more  assuring  that 
justice  had  been  fairly  and  fully  done  according  to  the  law 
of  the  land.  Whatever  he  may  be,  or  whatever  shall  or  ought 
to  be  his  doom,  it  is  the  duty  of  the  court,  as  the  last  judi- 
cial resort,  to  take  care  in  defiance  of  all  contingent  consequences, 
that  he  shall  have  a  fair  and  deliberate  trial  according  to  the  law. 
The  Commonwealth  wants  no  more,  her  interest  requires  that 
much,  and  our  duty  to  her  as  well  as  to  him  demands  it.  Where- 
fore, the  judgment  of  conviction  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Hardin,  J.,  dissented,  holding  that  the  notice  of  the  session 
of  the  Circuit  Court  required  by  the  statute  not  having  been 
given,  the  trial  and  sentence  were  not  judicial  acts,  and  not, 
therefore,  subject  to  revision  in  this  court.  He  therefore  de- 
clined to  express  any  opinion  upon  the  merits  of  the  case. 


It  is  now  well  settled  law  that  fixed 
insanity,  which  is  the  result  and  conse- 
qacnce  of  long-continued  habits  of  in- 
toxication, as  well  as  delirium  tremens, 
caused  by  sudden  abstinence  from  the 
habitual  use  of  intoxicating  liquor,  are 
alike  a  complete  defence  for  any  act  com- 
mitted while  in  that  condition  :  United 
States  V.  DreWy  5  Mason  28 ;  United 
SiatiA  V.  MrGlue,  1  Curtis  C.  C.  I  ;  The 
People  V.  Easttcoody  14  N.  Y.  562  ;  Baihy 
V.  The  State y  26  Ind.  422  ;  Maconnehey 
V.  The  State,  5  Ohio  St.  K.  77.  But 
the  general  current  of  authorities  docs 
not  extend  the  excuse  of  drunkenness  so 
f»r  as  the  principal   case,   and  Smith's 


Ceisey  1  DuTall  224,  seem  disposed  to  do ; 
for  it  is  generally  considered  that  mere 
intoxication,  however  gross,  ought  not 
to  be  held  either  an  excuse  for  an  un- 
provoked homicide,  nor  to  reduce  it  from 
murder  to  manslaughter.  If  a  person, 
while  sane  and  responsible,  voluntarily 
makes  himself  intoxicated,  and  while  in 
that  state,  commits  murder  by  reason  of 
insanity,  which  was  one  of  the  conse- 
quences of  such  intoxication,  and  one 
of  the  attendants  in  that  state,  he  is  re- 
sponsible ;  although  there  is  no  evidence 
that  he  became  intoxicated  for  the  pur- 
pose of  *' stimulating  him  to  the  act." 
See  United  States  v.  McGlue^   I  Curtis 
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C.  C.  1 ;  Pirde  v.  The  State,  9  Humph,  tentionallj  giren,  or  wan  the  result  of 

663  ;    Tfie  State  v.  John^  8  Ired.  330  ;  accident  or  carelessness,  and  not  of  de- 

CornwallY,  TheState,  Mart.  &  Yerg.  147  ;  sign.  The  distinction,  though  not  broad, 

The  State  v.  Turner^  Wright  30  ;  Com-  is  real,  and  may  tend  to  reconcile  some 

monwealth  v.  Hawkins,  3  Gray  463.  of  the  apparently  conflicting  dicta  opon 

The  true  and  safe  effect  to  allow  to  this  snbject. 
-drunkenness  in  cases  of  homicide  seems  So  a  person  who  assaults  another  sn- 
to  be,  that  where  the  deceased  gave  the  der  a  bond  fide  apprehension  that  his 
defendant  a  provocation  which  would  own  person^  or  property  is  about  to  be 
have  been  ordinarily  sufficient  in  law  to  attacked,  may  show  his  intoxication  is 
reduce  the  homicide  to  manslaughter,  one  fact  leading  him  the  more  easily  to 
but  which  a  sober  man  might  or  might  apprehend  such  an  attack,  when  lie 
not  have  acted  upon,  and  been  influenced  might  not  otherwise  do  so  :  MarshalPs 
by,  there  the  defendant  may  show  his  Case,  1  Lewin  C.  C.  76 ;  R€gina  v. 
intoxication,  and  the  consequent  excite-  Gamlen,  1  F.  &  F.  90. 
ment  of  his  passions,  as  tending  to  show  Still  another  legitimate  effect  mar  be 
that  he  did  in  fact  act  upon  such  provo-  allowed  to  intoxication,  viz.  :  when  an 
cation,  when  he  might  or  would  not  have  act  requires  some  specific  intent  to  exist, 
done  so  in  his  sober  moments.  But  the  and  be  found  by  a  jury  as  an  indepen<l- 
law  does  not  allow  that  acts  or  words  ent  fact,  in  order  to  constitute  a  crime, 
used  by  the  person  killed  towards  the  or  the  particular  crime  charged,  the  d^ 
party  killing  him,  shall  be  an  excuse,  fendant  may  show  his  inability,  by  re*- 
reducing  his  murder  to  manslaughter,  son  of  intoxication,  to  form  or  entertain 
if  the  accused  were  drunk,  when  they  such  an  intent :  Reginay.  Cni«e,8C.4 
would  not  have  that  effect,  if  used  to-  P.  541,  an  indictment  for  an  assault 
wards  a  sober  man.  It  does  not  have  with  an  intent  to  murder,  in  which  a  de- 
two  standards  of  sufficient  legal  provo-  fendant  was  acquitted  of  the  felonious 
cation  ;  one  for  sober  men,  and  one  for  intent,  although  found  guilty  of  the  «s- 
persons  intoxicated.  This  distinction  is  gault.  See  also  Regina  r.Monkhoust, 
nowhere  better  stated  than  in  an  early  4  Cox  C.  C.  55 ;  Rex  v.  Meakin,  7  C 
case  in  South  Carolina:  The  State  v.  &  p.  297  ;  The  State  y.  Garey,  11  Minn 
McCants,    1   Speers  384,  and  this  has  154. 

been  more  or  less  distinctly  recognised        in  nke  manner,  where  mental  know- 

in  other  states.     See  Pirtle  v.  The  State,  ledgc  or  consciousness  is  a  material  cle 

9  Humph.  570 ;  Haile  v.  The  State,  11  „,ent  in  a  crime,  intoxication  mar  be 

Id.    154;    O^Brien  v.    The  People,  48  such  that  such  mental  status  did  not  ei- 

Barb.  275  ;   The  People  v.   Rogers,  18  ^^^^  ^^^  ,^^^^f^^  „^  ^^^^^  ^^^j^  ^ 

N.Y.9.   AndthelatecaseofrA.5/ar«  committed.     A  person  indicted  for  pass- 

v.  Cross,  27  Mo.  332,  seems  to  20  even  • *    r  •*  ,         •       •.. 

-     ,  __         .       '  ^  mg    counterfeit    money,    knowmg  it* 

further.     Mere    intoxication,    however  „^..vt  c        ^.  '  j  •      , 

*  worthlessness ;  for  voting  a  second  time  at 

gross,  w.ll  not,  in  and  of  itself,  reduce  ^„  ,i,,jj„„^  t„^,,.„g  ^^at  he  had  done  «) 

an  act  of  homicide,  if  wilfully  committed,  ^^^^^^ .  ^^^  fdoniouslv  taking  an  article 

from  murder  to  manslaughter,  simply  on  ^^ixch.  he  knew  did  not  belong  to  him, 

the  ground  of  want  of  premeditation,  if  _.         u  .  ,,.  .  1 

.     ^  ,  ^  ^    ^    w»nvii,  jjj        ^Yxoyf   such   an    oblivious  mental 

the  act  would,  except  for  the  in  toxica-  „*  .  »    •  •»  ,    r 

,         X  .  i'V^'v.a  status  as  to  incapacitate  from  commii- 

tion ,  have  been  the  higher  offence.     On  *•      *i,      ir  1  u       u       ^        v.- , 

,        -      ,      ^  ,  *'         »*^iivv.     vn  ting  the  offence,  although  such  condition 

the  other  hand  the  f.ct  of  gross  dranken-  „^,  p,„d„,,j  ^y  hi,  o,  n  volanfrr  i.- 

ness  may  have  some  bearing  upon  the  toxication.     See  Pigman  v.  The  Sau. 

qnesfon  whether  the  fatal  blow  was  in-  ,4  Ohio  655  ;  The  People  r.  Barri,,  SS 
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Calif.  678  ;  Bailey  v.  The  State,  26  Ind.  matter  of  law,  positively  disproyes  capa- 

422 ;  The  State  v.  Schingen,  20  Wise.  74.  city  to  comniit  the  act  alleged,  but  only 

Not  that  intoxication  is  ever  an  excuse  that  it  is  admissible  for  the  consideration 

for  crime,  bat  only  as  a  circumstance  of  the  jury.     See  State  v.  Avery y  44  N. 

tendingto  show  that  the  particular  crime  H.  392.  E.  H.  B. 

charged  had  never  been  committed  ;  not 
that  the  fact  of  intoxication  ever,  as  a 


Supreme  Court  of  IlUnois, 

CHICAGO    AND  NOKTH-WESTERN  RAILWAY  COMPANY  r.  THE 

PEOPLE  EX  REL.  HEMPSTEAD. 

A  railroad  company,  like  any  other  common  carrier,  most  serve  all  persons  alike 
10  far  as  equally  within  its  power.  It  is  the  duty  of  such  company,  therefore,  to 
deliver  grain  in  bulk  in  the  regular  course  of  business  to  any  elevator  along  its 
line,  as  directed  in  the  consignment.  It  is  no  excuse  that  the  company  has  made 
contracts  with  the  owners  of  certain  elevators  to  deliver  exclusively  to  them. 

Bat  a  railroad  company  cannot  be  made  to  deliver  beyond  its  own  line,  even 
though  there  is  a  connecting  track  between  its  terminus  and  the  place  of  consign- 
ment, over  which  it  has  a  right  to  run  its  cars  on  payment  of  certain  track  fees. 

This  was  an  application  to  the  Superior  Court  of  Chicago  for  a  man' 
damns  od  the  relation  of  the  owners  of  the  Illinois  River  Elevator,  a  grain 
warehouse  in  the  city  of  Chicago,  to  compel  the  railway  company  to  de- 
liver to  said  elevator  grain  in  bulk  consigned  to  it  upon  the  line  of  its 
road.  There  was  a  return  duly  made  to  the  alternative  writ,  a  demur- 
rer to  the  return,  and  judgment  pro  forma  upon  the  demurrer,  direct- 
ing the  issuing  of  a  peremptory  writ.  From  that  judgment  the  railway 
company  appealed  to  this  #ourt  The  facts,  as  presented  by  the  record, 
were  as  follows : — 

The  company  has  freight  and  passenger  depots  on  the  west  side  of  the 
North  branch  of  the  Chicago  river,  north  of  Kinzie  street,  for  the  use 
of  the  divisions  known  as  the  Wisconsin  and  Milwaukee  divisions  of  the 
road,  running  in  a  north-westerly  direction.  It  also  has  depots  on  the 
east  side  of  the  North  branch,  for  the  use  of  the  Galena  division,  run- 
ning west.  It  has  also  a  depot  on  the  South  branch,  near  Sixteenth 
street,  which  it  reaches  by  a  track  diverging  from  the  Galena  line  on 
the  west  side  of  the  city. 

Under  an  ordinance  of  the  city,  passed  August  10th  1858,  the  Pitts- 
burgh, Fort  Wayne  and  Chicago  company,  and  the  Chicago,  St.  Paul  and 
Fond  du  Lac  company  (now  merged  in  the  Chicago  and  North  Western 
company),  constructed  a  track  on  West  Water  street,  from  Van  Buren 
street  north  to  Kinzie  street,  for  the  purpose  of  forming  a  connection 
between  the  two  roads.  The  Pittsburgh,  Fort  Wayne  and  Chicago  com- 
pany laid  the  track  from  Van  Buren  to  Randolph  street,  and  the  Chi- 
cago and  St.  Paul  and  Fond  du  Lao  company  that  portion  of  the  track 
from  Randolph  north  to  its  own  depot.     The  different  portions  of  the 
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track  were,  however,  constructed  by  these  two  companies  bj  an  amoge- 
ment  between  themselves,  the  precise  character  of  which  did  not  appear, 
but  it  was  to  be  inferred  from  the  record  that  they  had  a  common  right 
to  the  use  of  the  track  from  Van  Buren  street  to  Kinzie,  and  did  in  tact 
use  it  in  common.  The  elevator  of  the  relators  is  situated  south  of 
Randolph  street  and  north  of  Van  Buren,  and  is  connected  with  the 
main  track  by  a  side  track  laid  by  the  Pittsburgh  company  at  the  request 
and  expense  of  the  owners  of  the  elevator,  and  connected  at  each  end 
with  the  main  track.     The  other  facts  appear  in  the  opinion. 

Lawrence,  C.  J. — Since  the  10th  of  August  1866,  the  Chicago  and 
North  Western  company,  in  consequence  of  certain  arrangemente  and 
agreements  on  and  before  that  dav  entered  into  between  the  compaoj 
and  the  owners  of  certain  elevators  known  as  the  Galena,  North  Western, 
Munn  &  Scott,  Union,  City,  Munger  &  Armour,  and  Wheeler,  has  n- 
fused  to  deliver  grain  in  bulk  to  any  elevator  except  those  above  named. 
There  is  also  in  force  a  rule  of  the  company  adopted  in  1864,  forbidding 
the  carriage  of  grain  in  bulk  if  consigned  to  any  particular  elevator  in 
Chicago,  thus  reserving  to  itself  the  selection  of  the  warehouse  to  which 
the  grain  should  be  delivered.  The  rule  also  provides  that  grain  in 
bags  sball  be  charged  an  additional  price  for  transportation.  This  rule 
,  is  still  in  force. 

The  situation  of  these  elevators  to  which  alone  the  company  will  de- 
liver grain  is  as  follows :  The  North  Western  is  situated  near  the  depot 
of  the  Wisconsin  division  of  the  road,  north  of  Kinzie  street ;  the  Mann 
&  Scott,  on  West  Water  street,  between  the  elevator  of  relators  and 
Kinzie  street;  the  Union  and  City,  near  Sixteenth  street,  and  ap- 
proached only  by  the  track  diverging  from  the  Galena  division  on  the 
west  side  of  the  city  already  mentioned,  and  the  others  are  on  the  west 
side  of  the  North  branch  of  the  Chicago  river.  The  Munn  k  Scott  ele- 
vator can  be  reached  only  by  the  line  laid  on  West  Water  street,  under 
the  city  ordinance  already  mentioned,  and  the  elevator  of  relators  is 
reached  in  the  same  way,  being  about  four  and  one-half  blocks  further 
south.  The  lino  of  the  Galena  division  of  t\tt  road  crosses  the  line  on 
West  Water  street  at  nearly  a  right  angle,  and  then  recrosses  the  North 
branch  on  a  bridge.  It  appears  by  the  return  to  the  writ  that  a  car 
coming  into  Chicago  on  the  Galena  division,  in  order  to  reach  the  ele- 
vator of  relators,  would  have  to  be  taken  by  a  drawbridge  across  the 
river  on  a  single  track,  over  which  the  great  mass  of  the  business  of  the 
Galena  division  is  done,  then  backed  across  the  river  again  upon  what 
is  known  as  the  Milwaukee  division  of  respondent's  road,  thence  taken 
to  the  track  on  West  Water  street,  and  the  cars  when  unloaded  ooold 
only  be  taken  back  to  the  Galena  division  by  a  similar  but  reversed 
process,  thus  necessitating  the  passage  of  the  drawbridge  with  only  a 
single  line  four  times,  and,  as  averred  in  the  return,  subjecting  the  com- 
pany to  great  loss  of  time  and  pecuniary  damage  in  the  delay  that  would 
be  caused  to  its  regular  trains  and  business  on  that  division. 

This  seems  so  apparent  that  it  cannot  be  fairly  claimed  the  elevator 
of  relators  is  upon  the  line  of  the  Galena  division  in  any  such  sense  as 
to  make  it  obligatory  upon  the  company  to  deliver  upon  West  Water 
street  freight  coming  over  that  division  of  the  road.  The  doctrine  of 
the  Vincent  case  in  49  Ills.,  was  that  a  railway  company  must  deliver 


RAILWAY  CO.  V.  THE  PEOPLE. 


687 


grain  to  any  elevator  which  it  had  allowed  by  a  switch  to  be  connected 
with  its  own  line.  This  rule  has  been  reaffirmed  in  an  opinion  filed  at 
the  present  term  in  the  case  of  7^he  People  ex  rel.  Ihmpntead  v.  The 
Chicago  and  Alton  Railroad  Compani/j  but  in  the  last  case  we  have  also 
held  that  a  railway  company  cannot  be  compelled  to  deliver  beyond  its 
own  line  simply  because  there  are  connecting  tracks  over  which  it  might 
pass  by  paying  track  service,  but  which  it  has  never  made  a  part  of  its 
own  line  by  use. 

So  far  as  we  can  judge  by  this  record  and  the  maps  showing  the  railway 
lines  and  connections  filed  as  a  part  thereof,  the  Wisconsin  and  Milwau- 
kee divisions  running  north-west,  and  the  Galena  division  running  west, 
though  belonging  to  the  same  corporation  and  having  a  common  name, 
are  for  the  purposes  of  transportation  substantially  different  roads,  con- 
structed under  different  charters^  and  the  track  on  W^est  Water  street 
seems  to  have  been  laid  for  the  convenience  of  the  Wisconsin  and  Mil- 
waukee divisions.  It  would  be  a  harsh  and  unreasonable  application  of 
the  rule  announced  in  the  Vincent  Case,  and  a  great  extension  of  the 
rule  beyond  anything  said  in  that  case,  if  we  were  to  hold  that  these 
relators  could  compel  the  company  to  deliver  at  their  elevator  grain 
which  has  been  transported  over  the  Galena  division,  merely  because  the 
delivery  is  physically  possible,  though  causing  great  expense  to  the  com- 
pany and  a  great  derangement  of  its  general  business,  and  though  the 
track  on  West  Water  street  is  not  used  by  the  company  in  connection 
with  the  business  of  the  Galena  division.  What  we  have  said  disposes 
of  the  case  so  far  as  relates  to  the  delivery  of  grain  coming  over  the 
Galena  division  of  respondent's  road.  As  to  such  grain,  the  mandamus 
should  not  have  been  awarded. 

When,  however,  we  examine  the  record  as  to  the  connection  between 
the  relator's  elevator  and  the  Wisconsin  and  Milwaukee  divisions  of  re- 
spondent's road,  we  find  a  very  different  state  of  facts.  The  track  on 
West  Water  street  is  a  direct  continuation  of  the  line  of  the  W^isconsin 
and  Milwaukee  divisions.  Cars  coming  on  this  track  from  these  divi- 
sions do  not  cross  the  river.  The  Munn  &  Scott  elevator,  to  which  the 
respondents  deliver  grain,  is,  as  already  stated,  upon  a  side  track  con- 
nected with  this  track.  The  respondent  not  only  uses  this  track  to  de- 
liver grain  to  the  Munn  &  Scott  elevator,  but  it  also  delivers  lumber  and 
other  freight  upon  this  track,  thus  making  it  not  only  legally,  but  actu- 
ally, by  positive  occupation,  a  part  of  its  road.  The  respondent  in  its 
return  admits  in  explicit  terms  that  it  has  an  equal  interest  with  the 
Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  in  the  track  laid  on  West 
Water  street.  It  also  admits  its  use,  and  the  only  allegation  made  in 
the  return  for  the  purpose  of  showing  any  difficulty  in  delivering  to  re- 
lator's elevator  the  grain  consigned  thereto  from  the  Wisconsin  and  Mil- 
waukee divisions  is,  that  those  divisions  connect  with  the  line  on  West 
Water  street  only  by  a  single  track,  and  that  respondent  cannot  deliver 
bulk  grain  or  other  freight  to  the  elevator  of  relators  even  from  those 
divisions  without  large  additional  expense,  caused  by  the  loss  of  the  use 
of  motive  power,  labor  of  servants,  and  loss  of  use  of  cars  while  the 
same  are  being  delivered  and  unloaded  at  said  elevator  and  brought 
back.  As  a  reason  for  non-delivery  on  the  grounds  of  difficulty,  this  is 
simply  frivolous.  The  expense  caused  by  the  loss  of  the  use  of  motive 
power,  labor,  and  cars  while  they  are  being  taken  to  their  place  of  des- 
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tin  at  ion  and  unloaded,  is  precisely  the  expense  for  which  the  compaDj 
is  paid  its  freight.  It  has  constructed  this  line  on  West  Water  street 
in  order  to  do  the  very  work  which  it  now  in  general  terms  pronounees 
a  source  of  large  additional  expense,  yet  it  does  not  find  the  alleged  ad- 
ditional expense  an  obstacle  in  the  way  of  delivering  grain  upon  this 
track  at  the  warehouse  of  Munn  &  Scott,  or  delivering  other  freights  to 
other  persons  than  the  relators.  Indeed,  it  seems  evident  from  the  dia* 
gi'ams  attached  to  the  record  that  three  of  the  elevators  to  which  the 
respondent  delivers  grain  are  more  difficult  of  access  than  that  of  the 
relators,  and  three  of  the  others  have  no  appreciable  advantage  in  that 
respect,  if  not  placed  at  a  decided  disadvantage  by  the  fact  that  they 
can  be  reached  only  by  crossing  the  river. 

We  presume  from  the  argument  that  the  respondent's  counsel  place 
no  reliance  upon  this  allegation  of  additional  expense  so  far  as  the  Wis- 
consin and  Milwaukee  divisions  are  concerned.  They  rest  the  defence 
on  the  contracts  made  between  the  company  and  the  elevators  above 
named  for  exclusive  delivery  to  the  latter  to  the  extent  of  their  capa- 
city. This  brings  us  to  the  most  important  question  in  the  case.  Is  a 
contract  of  this  character  a  valid  excuse  to  the  company  for  refusing  to 
deliver  grain  to  an  elevator  upon  its  lines  and  not  a  party  to  the  con- 
tract to  which  such  grain  has  been  consigned  ?  In  the  oral  argumeot 
of  their  case,  it  was  claimed,  by  counsel  for  the  respondent,  that  a  rail- 
way company  was  a  mere  private  corporation,  and  that  it  was  the  right 
and  duty  of  its  directors  to  conduct  its  business  merely  with  reference 
to  the  pecuniary  interests  of  the  stockholders.  The  printed  arguments 
do  not  go  to  this  extent  in  terms,  but  they  are  colored  throughout  hj 
the  same  idea,  and  in  one  of  them  we  find  coubsel  applying  to  the 
Supreme  Court  of  the  United  States  and  the  Supreme  Court  of  Pennsyl- 
vania language  of  severe  and  almost  contemptuous  disparagement, 
because  those  tribunals  have  said  that "  a  common  carrier  is  in  the  exer- 
cise of  a  sort  of  public  office."  (JVcir  Jersey/  Steam  Navigation  Corn- 
pan}/  V.  Merchants*  Bank,  6  How.  381 ;  Sanford  v.  Railroad  Co., 
24  Peun.  380.)  If  the  language  is  not  critically  accurate,  perhaps  we  can 
pardon  those  courts  when  we  find  that  substantially  the  same  language 
was  used  by  Lord  Holt  in  Coggs  v.  Bernard^  2  Lord  Raymond  909— 
the  leading  case  in  all  our  books  on  the  subject  of  bailments.  The 
language  of  that  case  is,  that  the  common  carrier  "  exercises  a  public 
employment." 

We  shall  engage  in  no  discussion  in  regard  to  names.  It  is  immate- 
rial whether  or  not  these  corporations  can  be  properly  said  to  be  in  the 
exercise  of  a  "  sort  of  public  office,"  or  whether  they  are  to  be  styled 
private  or  quad  public  corporations.  Certain  it  is  that  they  owe  some 
important  duties  to  the  public,  and  it  only  concerns  us  now  to  ascertain 
the  extent  of  those  duties,  as  regards  the  case  made  upon  this  record. 

It  is  admitted  by  respondent's  counsel  that  railway  companies  are 
common  carriers,  though  even  that  admission  is  somewhat  grudgingly 
made.  Regarded  merely  as  a  common  carrier  at  common  law,  and  inde- 
pendently of  any  obligations  imposed  by  the  acceptance  of  its  charters, 
it  would  owe  important  duties  to  the  public,  from  which  it  could  not 
release  itself,  except  with  the  consent  of  every  person  who  might  call 
upon  it  to  perform  them.  Among  these  duties,  as  well  defined  and 
settled  as  anything  in  the  law,  was  the  obligation  to  receive  and  carrj 
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goods  for  all  persons  alike,  without  injurious  discrimination  as  to  terms, 
and  to  deliver  them  in  safety  to  the  consignee,  unless  prevented  by  the 
act  of  God  or  the  public  enemy.  These  obligations  grew  out  of  the  rela- 
tion voluntarily  assumed  by  the  carrier  toward  the  public,  and  the  re- 
quirements of  public  policy,  and  so  important  have  they  been  deemed 
that  eminent  judges  have  often  expressed  their  regret  that  common  car- 
riers have  ever  been  permitted  to  vary  their  eommoii4aw  liability,  even 
by  a  special  contract  with  the  owner  of  the  .goods. 

Regarded  then  merely  as  a  common  carrier  at  common  law,  the  re- 
spondent should  not  be  permitted  to  say  it  will  deliver  goods  at  the 
warehouse  of  A.  and  B  ,  but  will  not  deliver  at  the  warehouse  of  C, 
the  latter  presenting  equal  facilities  for  the  discharge  of  freight,  and 
being  accessible  on  respondent's  line. 

But  railway  companies  may  well  be  regarded  as  under  a  higher  obli- 
gation, if  that  were  possible,  than  that  imposed  by  the  common  law  to 
discharge  their  duties  to  the  public  as  common  carriers  fairly  and  im- 
partially. As  has  been  said  by  other  courts,  the  state  has  endowed 
them  with  something  of  its  own  sovereignty  in  giving  them  the  right  of 
eminent  domain.  By  virtue  of  this  power,  they  take  the  lands  of  the 
citizen,  against  his  will,  and  can,  if  need  be,  demolish  his  house.  Is  it 
supposed  these  great  powers  were  granted  merely  for  the  private  gain 
of  the  corporators? 

On  the  contrary,  we  all  know  the  companies  were  created  for  the 
public  good.  The  object  of  the  legislature  was  to  add  to  the  means  of 
travel  and  commerce.  If  then,  a  common  carrier  at  common  law  came 
under  obligation  to  the  public,  from  which  he  could  not  discharge  him- 
self at  his  own  volition,  still  less  should  a  railway  company  be  permitted 
to  do  so,  when  it  was  created  for  the  public  benefit  and  has  received  from 
the  public  such  extraordinary  privileges.  Bailway  charters  not  only  give 
a  perpetual  existence  and  great  power,  but  they  have  been  constantly 
recognised  by  the  courts  of  this  country  as  contracts  between  the  com- 
panies and  the  state  imposing  reciprocal  obligations. 

The  courts  have  always  been,  and  we  trust  always  will  be,  ready  to  pro- 
tect these  companies  in  their  chartered  rights,  but  on  the  other  hand  we 
should  be  equally  ready  to  insist  that  they  perform  faithfully  to  the 
public  those  duties  which  were  the  object  of  their  chartered  powers. 

We  are  not  of  course  to  be  understood  as  saying  or  intimating  that 
the  legislature  or  the  courts  may  require  from  a  railway  company  the 
performance  of  any  and  all  acts  that  might  redound  to  the  public  bene- 
fit, without  reference  to  the  pecuniary  welfare  of  the  company  itself. 
We  hold  simply  that  it  must  perform  all  those  duties  of  a  common  car- 
rier to  which  it  knew  it  would  be  liable  when  it  sought  and  obtained  its 
charter,  and  the  fact  that  the  public  has  bestowed  upon  it  extraordi- 
nary powers  is  but  an  additional  reason  for  holding  it  to  a  complete  per- 
formance of  its  obligation. 

The  duty  sought  to  be  enforced  in  this  proceeding  is  the  delivery  of 
grain  in  bulk  to  the  warehouse  to  which  it  is  consigned,  such  warehouse 
being  on  the  line  of  the  respondents'  road,  with  facilities  for  its  delivery 
equal  to  those  of  other  warehouses  at  which  the  company  does  deliver,  and 
the  carriage  of  grain  in  bulk  being  a  part  of  its  regular  business.  This 
then  is  the  precise  question  decided  in  the  Vincent  Case  in  49th  111., 
and  it  is  unnecessary  to  repeat  what  was  then  said.     We  may  remark, 
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however,  that  ^  the  argument  of  ooansel  Deoessarilj  brought  thtt 
case  under  review,  and  as  it  was  decided  before  the  reorganiatioa 
of  the  court  under  the  new  constitution,  the  court  as  now  constituted 
has  re-examined  that  decision,  and  fully  concur  therein.  That  case  is 
really  decisive  of  the  present  so  far  as  respects  grain  transported  on  the 
Wisconsin  and  Milwaukee  divisions  of  respondents'  road.  The  odIj 
difference  between  this  and  the  Vincent  Case  is  in  the  existence  of  the 
contract  for  exclusive  delivery  to  the  favored  warehouses,  and  this  con- 
tract can  have  no  effect,  when  set  up  against  a  person  not  a  party  to  it, 
as  an  excuse  for  not  performing  toward  such  person  those  duties  of  a 
common  carrier  prescribed  by  the  common  law  and  declared  by  the 
statute  of  the  state. 

The  contract  in  question  is  peculiarly  objectionable  in  its  character, 
and  peculiarly  defiant  of  the  obligations  of  the  respondent  to  the  public 
as  a  common  carrier.  If  the  principle  implied  in  it  were  conceded,  the 
railway  companies  of  the  state  might  make  similar  contracts  wiUi  indi- 
viduals at  every  important  point  upon  their  lines,  and  in  regard  to  other 
articles  of  commerce  besides  grain,  and  thus  subject  the  business  of  the 
state  almost  wholly  to  their  control  as  a  means  of  their  own  emolnmeat. 
Instead  of  making  a  contract  with  several  elevators,  as  in  the  present 
case,  each  road  that  enters  Chicago  might  contract  with  one  alone,  and 
thus  give  to  the  owner  of  such  elevator  an  absolute  and  complete  moao- 
poly  in  the  handling  of  all  the  grain  that  might  be  transported  on  snch 
road.  So,  too,  at  every  important  town  in  the  interior,  €ach  nmd  might 
contract  that  all  the  lumber  carried  by  it  should  be  consigned  to  a  par- 
ticular yard.  How  injurious  to  the  public  would  be  the  creation  of  such 
a  system  of  organised  monopolies  in  the  most  important  articles  of  com- 
merce, claiming  their  existence  under  a  perpetual  charter  from  the  state, 
and  by  the  sacredness  of  such  charter  claiming  to  set  the  legislatire 
will  itself  at  defiance,  it  is  hardly  worth  while  to  speculate.  It  would 
be  difficult  to  exaggerate  the  evil  of  which  such  a  system  would  be  the 
cause,  when  fully  developed  and  managed  by  unscrupulous  hands. 

Can  it  be  seriously  doubted  whether  a  contract  involving  such  a  prin- 
ciple and  such  results  is  in  conflict  with  the  duties  which  the  oompanj 
owes  to  the  public  as  a  common  carrier  7  The  fact  that  a  contract  h» 
been  made  is  really  of  no  moment,  because,  if  the  company  can  bind 
the  public  by  a  contract  of  this  sort,  it  can  do  the  same  thing  by  a  mere 
regulation  of  its  own,  and  say  to  these  relators  that  it  will  not  deliver 
at  their  warehouse  the  grain  consigned  to  them,  because  it  prefers  to 
deliver  it  elsewhere.  The  contract,  if  vicious  in  itself,  so  far  from 
excusing  the  road,  only  shows  that  the  policy  of  delivering  grain  exclu- 
sively at  its  chosen  warehouse  is  a  deliberate  policy,  to  be  followed  for 
a  terra  of  years  during  which  these  contracts  run. 

It  is,  however,  urged  very  strenuously  by  counsel  for  the  respondent 
that  a  common  carrier,  in  the  absence  of  contract,  is  bound  to  carry  and 
deliver  only  according  to  the  custom  and  usage  of  his  business ;  that  it 
depends  upon  himself  to  establish  such  custom  and  usage,  and  that  the 
respondent  never  having  held  itself  out  as  a  carrier  of  grain  in  bulk, 
except  upon  condition  that  it  may  itself  choose  the  consignee,  this  htf 
become  the  custom  and  usage  of  its  business,  and  it  cannot  be  required 
to  go  beyond  this  limit.  In  answer  to  this  position,  the  fact  that  the 
respondent  has  derived  its  life  and  powers  from  the  people,  through  the 
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legislature,  oomes  in  with  controlling  force.  Admit,  if  the  respondent 
were  a  private  association  which  had  established  a  line  of  wagons  for  the 
purpose  of  carrying  grain  from  the  Wisconsin  boundary  to  the  elevator 
of  Munn  k  Scott,  in  Chicago,  and  had  never  offered  to  carry  or  deliver 
it  elsewhere,  that  it  could  not  be  compelled  to  depart  from  the  custom 
or  usage  of  its  trade,  still  the  admission  does  not  aid  the  respondent  in 
this  case.  In  the  case  supposed,  the  carrier  would  establish  the  termi- 
nal points  of  his  route  at  his  own  discretion,  and  could  change  them  as 
hii  interests  might  demand.  He  offers  himself  to  the  public  as  a  com- 
mon carrier  to  that  extent,  and  he  can  abandon  his  first  line  and  adopt 
another  at  his  own  volition.  If  he  should  abandon  it,  and  instead  of 
offering  to  carry  grain  only  to  the  elevator  of  Munn  k  Scott,  should 
offer  to  carry  it  generally  to  Chicago,  then  he  would  clearly  be  obliged 
to  deliver  it  to  any  consignee  in  Chicago  to  whom  it  might  be  sent,  and 
to  whom  it  could  be  delivered,  the  place  of  delivery  being  upon  his  line 
of  carriage. 

In  the  case  before  us,  admitting  the  position  of  counsel  that  a  com- 
mon carrier  establishes  his  own  line  and  terminal  points,  the  question 
arises.  At  what  time  and  how  does  a  railway  company  establish  them  ? 
We  answer,  when  it  accepts  from  the  legislature  the  charter  which  gives 
it  life,  and  by  virtue  of  such  acceptance.  That  is  the  point  of  time  at 
which  its  obligations  begin.  It  is  then  that  it  holds  itself  out  to  the 
world  as  a  common  carrier  whose  business  will  begin  as  soon  as  the  road 
is  constructed  upon  the  line  which  the  charter  has  fixed. 

Suppose  this  respondent  had  asked  from  the  legislature  a  charter 
aathorizing  it  to  carry  grain  in  bulk  to  be  delivered  only  at  the  elevator 
of  Munn  k  Scott,  and  nowhere  else  in  the  city  of  Chicago.  Can  any  one 
rappose  such  a  charter  would  have  been  grant^  7  The  supposition  is  pre- 
posterous. But  instead  of  a  charter  making  a  particular  elevator  the 
terminus  and  place  of  delivery,  the  legislator  granted  one  which  made 
the  city  of  Chicago  itself  the  terminus,  and,  when  this  charter  was 
accepted,  then  at  once  arose  on  the  part  of  the  respondent  the  corres- 
ponding obligation  to  deliver  grain  at  any  point  within  the  city  of 
Chicago  upon  it«  lines,  with  suitable  accomnoodations  for  receiving  it, 
to  which  such  grain  might  be  consigned.  Perhaps  grain  in  bulk  was 
not  then  carried  in  cars,  and  elevators  may  not  have  been  largely  intro- 
duced. But  the  charter  was  granted  to  promote  the  conveniences  of 
commerce,  and  it  is  the  constant  duty  of  the  respondent  to  adopt  its 
agencies  to  that  end.  When  these  elevators  were  erected  in  Chicago,  to 
which  the  respondent's  line  extended,  it  could  only  carry  out  the  obliga- 
tions of  its  charter  by  receiving  and  delivering  to  each  elevator  whatever 
grain  might  be  consigned  to  it,  and  it  is  idle  to  say  such  obligation  can 
be  evaded  by  the  claim  that  such  delivery  has  not  been  the  custom  or 
luage  of  respondent.  It  can  be  permitted  to  establish  no  custom  incon- 
sistent with  the  spirit  and  object  of  its  charter. 

It  is  claimed  by  counsel  that  the  charter  of  respondent  authorizes  it 
to  make  such  contracts  and  regulations  as  might  be  necessary  in  the 
transaction  of  its  business.  But  certainly  we  cannot  suppose  the  legis- 
lature intended  to  authorize  the  making  of  such  rules  or  contracts  as 
Would  defeat  the  very  object  it  had  in  view  in  granting  the  charter, 
^he  company  can  make  such  rules  and  contracts  as  it  pleases  not  incon- 
nstent  with  its  duties  as  a  common  carrier,  but  it  can  go  no  further, 
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and  any  general  language  which  ito  charter  may  contain  most  necegaa* 
rily  be  construed  with  that  limitation.  In  the  case  of  the  Citif  of  Chi- 
cago T.  Rumpt^  45  111.  94,  this  conrt  held  a  clause  in  the  charter  givifig 
the  common  council  the  right  to  control  and  regulate  the  business  of 
slaughtering  animals  did  not  authorise  the  city  to  create  a  monopoly  of 
the  business  under  pretence  of  regulating  and  controlling  it. 

It  is  unnecessary  to  speak  particularly  of  the  rule  adopted  by  the 
company  in  reference  to  the  transportation  of  grain.  What  we  hare  stid 
in  regard  to  the  contract  applies  equally  to  the  rule. 

The  principle  that  a  railway  company  can  make  no  injnrions  or  arbi- 
trary discrimination  between  individuals,  in  its  dealings  with  the  publie, 
not  only  commends  itself  to  our  reason  and  sense  of  justice,  but  is  sus- 
tained by  adjudged  cases.  In  England,  a  contract  which  admitted  to 
the  door  of  a  station  within  the  yard  of  a  railroad  company  a  certain 
omnibus,  and  excluded  another  omnibus,  was  held  void:  MarrioU  t. 
L,  and  S.  Railroad  Co,,  1  C.  B.  N.  S.  499  (87  E.  C.  L.  498). 

In  Gorton  v.  The  Bristol  and  Exeter  Railroad  Company^  6  C  B. 
N.  S.  639  (95  E.  C.  L.  641),  it  was  held  that  a  contract  with  certain 
ironmongers  to  carry  their  freight  for  a  less  price  than  that  charged  the 
public  was  illegal,  no  good  reason  for  the  discrimination  being  shown. 

In  Crouch  v.  llie  London  and  Northwestern  Railroad  Ccmipafiy,  14 
C.  B.  N.  S.  (78  E.  C.  L.  254),  it  was  held  a  railway  company  could  not 
make  a  regulaion  for  the  conveyance  of  goods  which  in  practice  affected 
one  individual  only. 

In  Sanford  v.  Railroad,,  24  Penn.  382,  the  court  held  that  the  power 
given  in  the  charter  of  a  railway  company  to  regulate  the  transporta- 
tion of  the  road  did  not  give  the  right  to  grant  exclusive  privileges  to  a 
particular  express  company.  The  court  say :  <*  If  the  company  poe- 
sessed  this  power  it  might  build  up  one  set  of  men  and  destroy  othen; 
advance  one  kind  of  business  and  break  down  another,  and  make  even 
religion  and  politics  the  tests  in  the  distribution  of  its  favors.  The 
rights  of  the  people  are  not  subject  to  any  such  corporate  control." 

We  refer,  also,  to  the  Rogers  Locomotive  Works  v.  Erie  Railroad  Com^ 
pany,  5  G.  E.  Green  380,  and  State  v.  Hartford  and  New  Haten  Rail' 
way  Company,  29  Conn.  538. 

It  is  insisted  by  counsel  for  the  respondent  that,  even  if  the  relator 
has  just  cause  of  complaint,  he  cannot  resort  to  the  writ  of  mandamiis. 
We  are  of  opinion,  however,  that  he  can  have  an  adequate  remedy  in  do 
other  way,  and  that  the  writ  will  therefore  lie. 

The  judgment  of  the  court  below  in  awarding  a  peremptory  vMnda- 
mus  must  be  reversed,  because  it  applies  to  the  Galena  division  of  the 
respondent's  road  as  well  as  the  Wisconsin  and  Milwaukee  divisions.  If 
it  had  applied  only  to  the  latter,  we  should  have  affirmed  the  judgment 
The  parties  have  stipulated  that,  in  case  of  reversal,  the  case  shall  be 
remanded,  with  leave  to  the  relator  to  traverse  the  return.  We  there- 
fore make  no  final  order,  but  remand  the  case,  with  leave  to  both  parties 
to  amend  their  pleadings  if  desired^  in  view  of  what  has  been  said  in  this 
opinion. 

Reversed  and  remanded. 

We  have  hesitated  about  pablishing  its  great  length  and  the  rcry  limited 
the  foregoing  opinion,  on  account  of     interest  in  the  particular  questions  dcd* 
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ded.  But  our  own  conyiction  of  the 
importance  of  the  principle  involved 
has  finaUj  overcome  that  reluctance. 
It  has  long  seemed  to  us,  that  unless  the 
railways  can  be  held  to  that  impartiality 
and  fairness  in  the  performance  of  their 
public  dutjr,  in  the  transportation  of 
freight,  the  business  of  the  country  will 
finally  be  thrown  into  inextricable  con- 
fusion. Competition,  we  know,  may  be 
carried  to  such  an  extreme,  as  for  a 
time  at  least,  to  produce  great  per- 
plexity;  but  that  is  one  of  the 
unavoidable  evils  connected  with  the 
case  of  otherwise  unendurable  monopoly. 
The  selfishness  and  want  of  principle  in 
man  is  such,  that  he  will  adopt  any 
course  which  promises  the  greatest 
advantage  to  his  own  business,  alto- 
gether regardless  of  consequences  to 
others.  The  only  salutary  and  reliable 
check  upon  this  overmastering  tyranny 
is  to  be  found  in  free  competition.  80 
long  as  competition  is  open  to  all,  upon 
equal  terms,  there  is  no  serious  danger 
of  any  great  oppression  in  the  conduct 
of  business.  But  the  only  mode  in 
which  this  can  be  maintained,  in  a 
country  dependent  upon  railway  trans- 
portation, is  to  compel  the  railway  to 
exercise  absolute  impartiality  towards 
all  who  desire  accommodation.  Unless 
this  rale  is  rigidly  enforced  in  spite  of 
all  subterfuges  and  evasions,  there  will 
be  no  security.  We  shall  all  be  placed 
at  the  mercy  of  the  most  enterprising 
and  the  most  reckless.  It  is  easy  for 
sack  men  to  bind  the  railway  companies 
to  such  termi  of  transportation,  as  shall 
absolutely  silence  all  possible  competi- 
tion. It  is  not  that  any  one  desires 
competition  to  be  carried  to  any  destruc- 
tive extent.  There  is  no  danger  of  this, 
and  wiU  be  no  necessity  for  it,  so  long 
as  the  field  is  kept  open  to  all.  Shrewd 
men  will  do  business  upon  fair  terms, 
10  long  as  they  remain  exposed  at  every 
moment  to  the  Introduction  of  a  rival 


establishment.  But  the  moment  all 
such  restraint  is  removed,  the  best  of 
men  will  be  in  great  danger,  uncon- 
sciously, of  trespassing  upon  the  rights 
of  others. 

We  know  that  in  England  these  ques- 
tions are,  at  the  present  time,  ruled 
almost  exclusively  by  statutory  enact- 
ments. And  some  of  the  English 
judges  seem  to  suppose,  that  independ- 
ently of  statutory  provisions,  it  might 
not  be  in  the  power  of  the  courts  to 
compel  railway  companies  to  serve  all 
who  employ  them,  upon  the  same  terms  ; 
and  to  serve  all  who  applied,  without 
discrimination  as  to  time  or  terms,  to 
the  extent  of  their  means.  But  this 
doubt,  we  suppose,  must  rest  more  upon  - 
the  remedy  than  the  right.  We  under- 
stand, that  by  tha  common  law  of 
England  common  carriers  are  bouAd  to 
carry  for  all  who  desire  to  employ  them, 
aud  upon  reasonable  terms.  This  may 
not  absolutely  imply  that  they  shall  . 
carry  for  all  upon  precisely  the  same 
terms.  For  common  carriers  may 
sometimes  choose,  for  a  short  period  and 
to  accomplish  a  particular  result,  to 
carry  for  much  less  than  a  fair  and 
reasonable  compensation.  But  unless 
there  is  some  exceptional  case,  we  must 
conclude  that  the  price  must  be  the  same 
to  all  for  equal  service.  Any  other  rule 
upon  railways  would  become  absolutely 
intolerable.  But  in  England,  w^e 
believe,  the  remedy  by  mandamus  has 
never  been  applied  to  this  class  of  cases, 
or  if  so,  not  except  under  very  excep- 
tional circumstances.  But  we  cannot 
but  admire  the  resolute  determination 
manifested  in  the  foregoing  cases  to  ap- 
ply such  a  remedy  as  will  effectually 
cure  the  evil,  which,  it  must  be  con- 
fessed, an  action  at  common  law  does 
hut  imperfectly,  and  which  a  mandamus 
does  meet  effectually. 

I.  F.  R. 
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Supreme  Court  of  New  Brunswick. 

KAY  V,  THOMSON. 

In  an  action  against  a  sargeon  for  negligence  and  nnskilfalness,  in  conseqaeoM 
of  which  the  ptainttff  lost  his  hands  and  feet,  an^  where  ihe  eridenoe  is  conflictiDp, 
medical  men  called  as  scientiflc  witnesses  to  gire  their  opinions,  cannot  be  askfd 
qaestions,  the  answers  to  which  inrolve  the  point  which  the  jary  have  to  dct«r- 
mine,  riz.  :  the  negligence,  &c.,  of  the  defendant ;  as,  to  what  they  would  attrihnu 
the  loss  of  the  plaintiff's  hands  and  feet. 

As  a  general  rale,  where  improper  evidence  has  been  receired  after  objection, 
the  party  prejudiced  by  it  has  a  right  to  a  new  trial. 

Where  defendant  died  after  verdict,  and  pending  a  motion  for  a  new  trial  os 
his  behalf,  the  ordering  the  new  trial  was  suspended  to  enable  the  plaintiff  to 
apply  to  the  court  to  impose  terms  on  making  the  rule  absolute. 

This  was  an  action  against  the  defendant  for  negligence  and  nnskil- 
fiilness  as  a  surgeon  in  his  attendance  on  the  plaintiff,  whereby,  it  yit> 
alleged,  the  plaintiff  had  suffered  great  and  unnecessary  pain,  and  had 
lost  his  hands  and  feet,  and  been  prevented  from  continuing  a  profitable 
employment  in  which  he  was  engi^ed,  as  superintendent  of  a  copper- 
mine. 

At  the  first  trial  of  the  cause  it  appeared  that  the  plaintiff  was  em- 
ployed as  superintendent  and  manager  of  a  copper-mine,  at  a  place  called 
Jetite,  at  a  salary  of  £350  sterling  per  year,  to  be  increased  to  £450 ;  that 
in  going  to  his  resideuce  from  tne  Tillage  of  Maguadavic  on  the  night 
of  the  23d  December  1865,  he  lost  his  way  in  the  snow,  and  was  ven 
severely  frost-bitten  in  his  hands  and  feet;  that  the  defendant  (who 
lived  about  nine  miles  distant),  was  sent  for  the  next  day,  and  attended 
the  plaintiff,  dressing  his  hands  and  feet,  and  giving  directions  for  hL^ 
treatment ;  that  the  plaintiff  suffered  great  pain  from  the  injuries,  and 
frequently  sent  for  the  defendant  during  the  next  twelve  days ;  that  the 
defendant  sent  him  medicine,  &c.,  from  time  to  time,  but  did  notvi<it 
him  again  till  the  6th  January,  when  he  gave  some  further  directions 
as  to  his  treatment.  Between  that  time  and  the  18th  January,  the 
plaintiff  sent  for  the  defendant  several  times.  On  the  18th  the 
defendant  again  visited  the  plaintiff,  and  found  his  hands  and  feet  in  s 
state  of  gangrene :  the  fingers  were  quite  dead,  and  only  connected  with 
the  hands  by  the  ligaments  and  tendons,  and  the  metacarpal  bones  were 
protruding  nearly  half  an  inch.  On  this  occasion,  the  defendant  cot 
off  the  plaintiff's  fingers  and  toes  by  merely  severing  the  tendons.  The 
plaintiff's  sufferings  continued  after  this,  and  he  sent  for  the  defenda'ot 
two  or  three  times,  but  as  he  did  not  go  to  him,  the  plaintiff  on  the 
28th  January  employed  another  surgeon,  who  amputat<ed  his  hands  at 
the  wrist,  and  a  part  of  his  feet.  The  defendant's  contention  at  the 
trial  was,  that  the  plaintiff's  hands  and  feet  were  so  completely  froien. 
that  all  vitality  was  destroyed,  and  no  skill  could  have  saved  them,  and 
that  he  knew  this  when  he  first  saw  the  plaintiff;  that  his  more  frequent 
attendance  would  have  been  of  no  service,  as  he  could  have  done  do 
more  than  he  did  by  prescribing  poultices,  &c.,  and  giving  directions 
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for  the  plaintiff's  treatment ;  that  though  amputation  might  have  been 
performed  on  the  18th  January,  it  could  not  have  been  performed 
s^x^ner,  because  the  line  of  demarcation  between  the  part6  super- 
ficially frozen  and  the  dead  parts  was  not  defined  until  then,  and  he 
considered  it  advisable  to  wait  about  ten  days  longer,  to  see  how  far  the 
granulations  (which  were  then  forming)  would  extend  down  the  hand, 
in  order  to  save  as  much  of  the  hands  as  possible;  and  this,  he  said, 
cnuld  not  properly  be  known  at  the  time  the  amputation  was  performed. 
A  number  of  medical  witnesses  were  examined  on  both  sides,  as  to 
whether  the  freezing  of  the  plaintiff's  hands  and  feet  was  superficial  or 
entire,  and,  if  the  latter,  whether  vrith  proper  treatment  his  hands  and 
feet  could  have  been  iSaved ;  also,  whether  more  frequent  visits  to  the 
plaintiff  were  necessary,  and  whether  the  amputation  should  have  been 
performed  at  an  earlier  period.  The  evidence  on  these  points  was  very 
conflicting.  The  jury  gave  a  verdict  for  the  plaintiff  for  825,000 
damages,  and  found,  in  answer  to  a  question  left  by  the  judge,  that 
under  any  circumstances  the  plaintiff  would  have  lost  a  portion  of  his 
fingers  (as  far  as  the  second  joint).  That  verdict  was  set  aside  for  the 
improper  rejection  of  evidence  and  for  excessive  damages.  On  the 
second  trial  a  greater  number  of  medical  witnesses  were  examined  on 
the  part  of  the  defendant,  but  the  jury  did  not  agree.  The  case  was 
tried  a  third  time  in  August  1869,  on  substantially  the  same  evidence 
as  before,  and  the  plaintiff  obtained  a  verdict  for  99000  damages.  A 
rule  nisi  was  granted  to  set  aside  this  verdict  on  the  ground  of  the  im- 
proper admission  of  evidence ;  that  the  verdict  was  against  evidence;  and 
excessive  damages. 

Z>.  S.  Kerr  and  Grimmer  showed  cause  against  the  rule  in  Hilary 
term  last,  and  S.  R,  Thomson  was  heard  in  support  of  it. 

Ritchie,  C.  J.,  delivered  the  judgment  of  the  court : — 
The  evidence  objected  toin  this  case  was  that  given  by  the  medical  men, 
who,  not  having  any  personal  knowledge  of  the  case,  were  called  as 
scientific  witnesses  to  give  their  opinions,  in  the  nature  of  experts.  The 
objections  taken  were  as  to  the  form  and  substance  of  the  questions  put, 
and  as  to  the  answers  these  witnesses  were  allowed  to  give. 

This  description  of  eyidence  is  founded,  not  on  the  personal  observa- 
tion of  the  witness,  but  on  the  case  itself  as  proved  by  other  witnesses 
on  the  trial;  and  when  scientific  men  are  called  as  witnesses,  they 
cannot  give  their  opinions  as  to  the  general  merits  of  the  cause,  but 
only  their  opinions  on  some  question  of  science  raised  by  the  facts  proved. 
It  is  objected  here,  that  the  witnesses  were  asked,  and  were  allowed  to 
give  their  opinions,  on  the  very  point  which  the  jury  were  to  decide. 
Folkes  V.  Chadd,  3  Doug.  157,  may  be  considered  the  earlieist  leading 
caAe  on  this  subject.  It  was  followed  by  others ;  and  perhaps  some  of 
them  are  not  entirely  reconcilable  as  to  the  strictly  proper  form  of  the 
question,  and  the  extent  to  which  the  witness  may  be  interrogated.  In 
Jameson  v.  Drinkaldj  12  Moore  157,  Park,  J.,  speaking  of  nautical 
witnesses  giving  their  opinions  in  cases  for  running  down  ships,  says : — 
^*  They  ought  not  to  say  that  they  consider  the  fault  to  have  been  either 
on  the  one  side  or  the  other."    And  Qaseleb,  J.,  in  the  same  case  says  : 
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• 
'*  I  am  clearly  Of  opioion,  that  a  scientific  person,  called  as  a  witness,  id 
not  entitled' to  give  his  opinion  as  to  the  merits  of  a  case,  but  only  sb  to 
the  facts  as  proved  by  other  witnesses."  The  cases  of  SHU  v.  Brcucn, 
9  C.  &  P.  601 ;  Fenwick  v.  £eU,  1  C.  &  K.  312 ;  and  Brotai  v.  Brovn, 
Law  R.  1  Prob.  &  Div.  49,  may  also  be  referred  to. 

But  we  are  relieved  from  a  critical  examination  of  these  crises,  because 
in  McNau^hten's  Case,  10  C.  &  Fin.  200,  the  House  of  Lords  submitted 
to  the  judges  for  their  opinion  a  question  which  entirely  covers  the 
point  now  in  contest  before  us.  The  question  b  in  these  words : — '*  Can 
a  medical  man  conversant  with  the  disease  of  insanity,  who  never  saw 
the  prisoner  previous  to  the  trial,  but  who  was  present  daring  the  whole 
trial  and  the  examination  of  all  the  witnesses,  be  asked  his  opinion  as 
to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  crime ;  or,  his  opinion  whether  the  prisoner  was  conscious  at  the 
time  of  doing  the  act  that  he  was  acting  contrary  to  law ;  or,  whether 
he  was  acting  under  any,  and  what,  delusion  at  the  time." 

The  answer  delivered  by  Tindal,  C.  J.,  was  as  follows : — "  We  thiok 
the  medical  man,  under  the  circumstances  supposed,  cannot  in  strictness 
be  asked  his  opinion  in  the  terms  above  stated,  because  each  of  these 
questions  involves  the  determination  of  the  truth  of  the  facts  deposed  to, 
which  it  is  for  the  jury  to  decide;  and  the  questions  are  not  mere 
questions  upon  a  matter  of  science,  in  which  oaae  such  evidence  ia 
admissible.  But  where  the  facts  are  admitted,  or  not  disputed,  and  the 
question  becomes  substantially  one  of  science  only,  it  may  be  con- 
venient to  allow  the  question  to  be  put  in  that  general  form,  though 
the  same  cannot  be  insisted  on  as  a  matter  of  right." 

This  was  received  and  acted  on  by  the  House  of  Lords,  and  must,  as 
the  decision  of  the  highest  appellate  tribunal  in  the  nation,  bind  all 
inferior  courts. 

However  difficult  or  inconvenient  in  practice,  it  may  be*  to  propound 
questions  or  to  frame  answers  so  as  to  bring  the  examination  strictij 
within  the  limits  so  laid  down,  the  burthen  is  on  the  party  offering 
such  testimony,  and  from  it  he  cannot  escape.  We  have,  with  great 
labor,  investigated  the  learned  judge's  notes  of  the  trial,  extending  over 
some  250  pages  of  foolscap ;  and  we  regret  to  have  discovered,  in  ma&j 
instances,  clear  departures  from  the  prescribed  rule,  both  in  the  ques^ 
tions  proposed  and  answers  given. 

The  question  at  issue  in  this  cause  was.  whether  the  defendant  had 
been  guilty  of  neglect  in  the  discharge  of  his  professional  duties  in  his 
attendance  on  the  plaintiff;  and  the  facts  were  neither  admitted,  nor 
uncontradicted ;  the  evidence  of  the  medical  witnesses  being  extremelj 
contradictory.  < 

It  will  only  be  necessary  to  refer  to  a  few  of  the  questions  objected 
to^  by  way  of  illustration.  Thus,  Dr.  Gove  is  asked :  ^^What  reliance, 
in  a  case  like  the  present,  can  be  put  on  the  report  or  description  of  & 
messenger  to  the  medical  man  V*  This  was  clearly  not  a  question  of 
science. 

Another  question  was: — "From  the  plaintiff's  statement,  and  the 
statement  of  the  witnesses  you  have  heard,  how  do  you  account  for  the 
destruction  of  the  plaintiff's  fingers  and  toes ;  or,  what  caused  their 
destruction  ?"     The  answer  to  this  was : — "  I  think  bng-continued  sti- 
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muIatioD  of  the  raw  surface  produced  the  destruction  or  the  death  of 
the  parts." 

But  not  eoDtent  with  this,  the  witness  is  pressed  still  further  by  the 
following  question  : — **  From  the  evidence  before  the  court,  to  what  do 
joa  ascribe  the  loss  of  the  plaintiff's 'fingers  and  toes?" 

His  answer  was : — "  I  should  say,  first  to  non-attendance  of  the 
defendant;  over  stimulation  of  the  inflamed  parts."  Here,  the  witness 
undertakes  to  determine  one  of  the  most  important  questions  of  fact 
in  controversy,  and  in  effect,  precisely  what  the  jury  were  to  decide  on 
the  merits. 

Again,  Dr.  Black  was  asked  the  following  question : — '*  From  the 
evidence,  to  what  would  you  ascribe  the  loss  of  the  plaintiff's  limbs  ?" 
His  answer  was : — "  I  would  ascribe  it,  first,  to  frost-bite ;  second^  to 
neglect  in  attendance ;  third,  to  want  of  proper  treatment." 

Nothing  could  be  more  objectionable  than  this  answer,  if  wo  follow, 
as  we  are  bound  to,  the  rule  laid  down  by  the  House  of  Lords. 

The  evidence  thus  pressed  in  was  material,  and  might  have  had  a 
most  important  effect  on  the  minds  of  the  jury.  There  were  only  three 
medical  men  examined  on  the  part  of  the  plaintiff;  and  Doctors  Gove 
and  Black  were  material  and  important  witnesses,  on  whom  he  mainly 
relied.  The  jury,  for  aught  we  know,  may  have  adopted  their  conclu- 
sions thus  stated  on  the  merits,  without  themselves  at  all  weighing  the 
facts  and  opinions  in  evidence  on  which  those  conclusions  were  based, 
and  without  determining  whether  those  facts  and  opinions  warranted 
the  conclusions  stated ;  and  which  conclusions  it  was  the  duty  of  the 
jur}',  and  the  jury  alone,  wholly  unbiassed,  to  arrive  at. 

The  law  with  regard  to  the  right  of  a  party  to  a  new  trial  where  im- 
proper evidence  has  been  received  against  him,  is  so  clear  and  has  been 
so  often  acted  on  in  this  court,  that  it  is  hardly  necessary  to  cite  author- 
ities in  support  of  it.  In  the  case  of  Bailey  v.  Haines,  19  Law  J.  Q. 
B.  78,  where  evidence  was  improperly  received,  but  the  jury  professed 
to  have  found  their  verdict  independent  of  such  evidence.  Lord  Den- 
man  expressed,  as  the  opinion  of  himself  and  the  rest  of  the  judges, 
that  if  evidence  was  wrongly  received,  it  was  quite  immaterial  that  the 
jary  professed  to  have  found  their  verdict  independently  of  it.  In 
Wrigfu  V.  Doe  dem,  Tatham,  7  A.  &  E.  330,  the  law  is  thus  explicitly 
stated  by  Lord  Denman  :  *'  Sir  F.  Pollock  suggested  that  we  might  act 
QpoQ  the  example  of  the  Common  Pleas  in  Doe  v.  Tyler,  6  Bingh.  561, 
and  might  enter  upon  an  inquiry  whether,  even  though  this  evidence 
may  have  been  improperly  received,  there  was  not  proof  enough  in  the 
cause  without  it,  to  warrant  the  verdict.  But,  as  this  court  has  so 
lately  on  full  consideration,  and  in  conformity  with  a  decision  of  the 
Court  of  Exchequer,  renounced  the  discretion  which  was  in  that  case 
exercised,  we  need  not  repeat  our  reasons  for  holding  that  where  evidence 
formally  objected  to  at  Nisi  Priud,  is  received  by  the  judge,  and  is  after- 
wards thought  by  the  court  to  be  inadmissible,  the  losing  party  has  a 
right  to  a  new  trial."  This  doctrine  was  acted  on  in  this  court  in  the 
cases  of  Riley  v.  The  Mayor,  cfrc,  of  St.  John  (Easter  T.  1864),  and 
Glrvan  v.  Tlie  Mayor,  dhc,  of  St.  John  (Easter  T.  1866),  and  in  other 
cases  All  we  can  say  in  conclusion  on  this  point  is^  that  if  counsel 
will  press  in  improper  evidence  after  objection  made,  they  must  take 
the  consequences  which  necessarily  and  legally  flow  therefrom. 
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As  to  the  second  ground,  that  the  verdict  was  against  evidence,  the 
verdict  having  been  found  as  we  think  on  improper  evidence,  it  is  noi 
necessary,  nor,  as  we  conceive,  would  it  be  proper  for  us  now  to  discuss 
this  point. 

As  to  the  last  ground,  that  the  damages  are  excessive^  as  we  are  dow 
compelled  to  grant  a  new  trial  by  reason  of  the  improper  admission  of 
evidence,  this  point  does  not  arise.  It  is  therefore  sufficient  for  us  to 
say  that  we  adhere  to  the  judgment  pronounced  by  us  in  this  cause  oq 
a  former  occasion  upon  the  subject  of  damages  (I  Hannay  297),  and  the 
duty  of  the  jury  in  respect  thereto. 

As  it  has  come  to  our  knowledge  in  another  cause  in  this  court,  that 
the  defendant  has  died  since  the  verdict,  and  therefore,  as  the  grautlDg 
a  new  trial  now,  except  upon  terms,  might  defeat  the  ends  of  justice,  we 
shall  refrain  from  making  the  rule  absolute  for  a  new  trial  until  the  next 
term,  in  order  to  afford  the  plaintiff  an  opportunity  of  making  anj 
application  that  he  may  be  advised  as  to  the  terms  on  which  the  new 
trial  should  be  granted.  On  this  point  we  refer  to  Griffin  v.  Wmiams, 
1  C.  &  J.  48,  and  Freeman  v.  Rosher,  13  Q.  B.  780.     ' 
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supreme  court  of  kansas.* 

supreme  court  of  maine.* 

supreme  court  op  michigan.' 

supreme  court  op  missouri.* 

supreme  court  op  new  york.* 

Bailment. 

Phdfjee^s  LiahUiti/ —  Construction  of  Receipt. — A  bank  is  bound  to 
take  ordinary  care  only  of  United  States  bonds  pledged  to  it  as  collate- 
ral security  for  the  payment  of  a  note  discounted  by  the  bank :  Ja- 
kins  V.  National  Village  Bank  of  Bowdoinham,  58  Me. 

A  writing,  executed  by  the  cashier,  acknowledging  the  receipt  bj  the 
bank  of  certain  United  States  bonds  from  the  maker  of  a  note  dis- 
counted by  the  bank,  ^^  to  be  returned  to  him  on  the  payment  of  his 
note  in  four  months,  dated  May  9th  1866,"  is  not  a  contract  which  in- 
creases the  common- law  liability  of  the  bank,  even  if  the  cashier  had 
the  authority  to  do  so :  Id. 

Banks  and  Banking.     See  Bailment, 

Dfponfs — Right  of  Set- Off. — It  seems  that  deposits  made  with  a  pri- 
vate banker  who  carries  on  a  general  banking  business  (such  as  discount- 


»  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  6  or  7  Kansas  Rep. 
«  From  W.  W.  Virgin,  Esq.,  Reporter ;  to  appear  in  58  Maine  Rep. 

•  From  H.  K.  Clarke,  Es<i.,  Reporter  ;  to  appear  in  20  Mich.  Rep. 

*  From  C.  C.  Whittelsey,  Esq,  late  Reporter,  to  appear  in  47  Mo.  Rep. 

»  From  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  vol.  59  of  his  reports. 
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ing  notes  and  receiving  depoeits  subject  to  the  call  of  the  depositor),  are 
not  to  be  deemed  due  until  demand  :  Fori  v.  J/c  Culfy,  69  Barb. 

If  the  banker  transfers  the  depositor's  notes  before  demand  made  of 
the  depoflit,  the  latter,  it  seems,  cannot,  under  the  decisions  of  the  courts 
of  thi8  state',  enforce  a  set-off  against  the  holder^  either  at  law  or  in 
equity:  Id, 

Where,  however,  a  banker  failed  and  made  a  general  assignment  of 
his  property,  including  the  notes  of  the  depositor,  whose  deposit  was  not 
then  due,  and  directed  his  assignee  to  pay  his  debts  in  the  same  order 
and  manner  in  which,  the  estate  of  a  bankrupt  is  required  to  be  used  and 
applied  for  the  .payment  of  debts  proved  and  allowed  under  the  provi* 
siuns  of  the  Bankrupt  Act,  Hefd,  that  the  depositor  was  entitled  to  his 
!>et^ff,  and  that  the  assignee  could  only  recover  the  balance  after  deduct- 
ing the  deposit :  Id, 

When  estopped  bjf  Acts  and  Representations  of  Officers,-^ Kn^ 
language,  whether  verbal  or  written,  employed  by  an  officer  of  a  bank- 
ing institution,  whose  duty  it  is  to  know  the  financial  standing  and 
credit  of  its  customers,  representing  that  a  check  drawn  upon  it  is  good 
and  will  be  paid,  e*tops  the  bank  from  thereafter  denying,  as  against  a 
}jQi\^  fide  holder  of  the  check,  the  want  of  funds  to  pay  the  same.  This 
dr^ctrine  should  be  most  rigidly  applied  as  against  the  banks :  Pope  v. 
Thf,  Bank  of  Albion,  59  Barb. 

Experience  has  shown  the  necessity  of  relying  upon  the  representa- 
tions of  the  proper  officers  of  the  banks,  as  to  the  existence  of  funds  to 
the  credit  of  those  drawing  checks  upon  them ;  and  when  these  repre- 
sentations are  made,  sound  poUcy  requires  that  the  banks  shall  be 
held  responsible  for  their  truth,  and  not  be  at  liberty  to  show  their 
falsity  as  against  bond  fide  holders  of  the  checks,  who  have  purchased 
the  same  upon  the  strength  of  such  representations  :  Id 

Accfptance  of  Checks  without  Funds  of  Drawer. — Early  in  February 
1866  B.  drew  his  check  on  the  defendant's  bank  for  $3000,  payable  to 
himself  or  order,  post-dated  March  1st,  and  procured  C.,  the  assistant 
caahier  of  the  bank,  to  writ-e,  "  Accepted,  A.  J.  C,  A.  Cash.,"  on  its 
face.  The  drawer  had  no  funds  in  the  bank  at  the  time,  and  C.  had 
DO  anthority  to  certify  or  accept  the  check.  The  check  was  subse- 
quently endorsed  by  B.  to  G.  and  by  G.  to  the  plaintiff.  The  plaintiff 
paid  full  value  for  the  check  without  actual  notice  of  anything  tend- 
ing to  impair  its  validity.  Held,  that  he  could  recover  upon  it,  of  the 
bank:  Id. 

Right  to  hold  Collection  Paper  as  Collateral  against  Over-drafts. — 
The  plaintiff  delivered  to  the  First  National  Bank  of  New  Orleans  a 
drafl  on  New  York  city,  and  the  same  was,  in  the  ordinary  course  of 
business,  sent  by  that  bank  to  the  defendant,  its  correspondent  in  New 
York,  for  acceptance  and  collection.  The  New  Orleans  bank  failed,  and 
its  receiver  gave  the  plaintiff  an  order  for  the  draft  on  the  defendent 
which  it  declined  to  accept,  claiming  to  hold  the  draft  under  an  agree- 
uient  with  said  bank,  by  which  the  defendant  was  to  hold  all  collection- 
paper  as  collateral  against  over-drafls,  and  alleging  that  it  had  parted 
with  money  on  the  faith  of  such  draft.  Held,  that  the  evidence  to  show 
that  any  specific  loan  was  made  on  the  faith  of  the  drafl  being  wholly 
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unsatisfactory,  the  claim  of  the  defcDdant  could  not  be  sustained,  uA 
the  case  fell  within  the  authority  of  Lindauer  v.  The  Fourth  Xational 
Banky  55  Barb.  75  :  Dod  v.  The  Fourth  Nationcd  Bank  of  New  York^ 
59  Barb. 

The  decision  in  Dickerson  v.  Wason,  54  Barb.  230,  should  not  be 
extended  to  any  case  not  falling  within  the  facts  of  that  case.   Id. 

Bills  and  Notes.    See  Banks. 

Notice  of  Non-payment  —  Conditional  Acceptance, — When  the 
drawee  of  a  bill  of  exchange  refuses  to  pay  the  same  at  maturity,  it  is 
necessary  that  notice  of  such  non-payment  be  given  to  the  drawer,  or 
that  some  showing  be  made  that  will  excuse  such  notice.  Otherwise  the 
drawer  will  be  released  from  all  liability  on  such  bill  of  exchange: 
Liggett  v.  Weed,  6  or  7  Kans. 

The  drawee  of  a  bill  of  exchange  can  only  be  made  liable  within  the 
terms  of  his  acceptance  thereof;  and  where  the  acceptance  is  condi- 
tional, he  is  not  liable  until  the  condition  is  fulfilled.  Id. 

Chattkl  Mortoagk. 

Who  may  avoid  it  fbr  Usury. — A  chattel  mortgage  can  be  avoided 
for  usury  by  a  judgment  and  execution  creditor  of  the  mortgagor: 
Carow  V.  Kelly^  Sheriff,  59  Barb. 

A  person  who,  like  an  execution  creditor,  asserts  a  Hen  upon  mort- 
gaged property,  is  not  a  stranger  within  the  meaning  of  the  rule  that 
the  defence  of  usury  is  a  personal*  one,  and  cannot  be  pleaded  bj  m 
having  neither  privity  of  estate  nor  of  blood  with  the  borrower;  that  is 
to  say,  by  a  mere  stranger.   Id, 

Collateral  Security.    See  Bailment, 

Conflict  op  Laws. 

Foreign  Contract. — A  contract  for  the  payment  of  money,  made  and 
to  be  executed  in  a  foreign  country,  would  be  payable  in  the  lawful 
money  of  that  country,  whether  so  expressed  in  the  contractor  not: 
Comstock  V.  Smith,  20  Mich. 

Proof  of  the  foreign  law  is  not  necessary  to  show  the  value  of  foreign 
money.  The  proof  required  is  similar  in  kind  to  that  necessary  to  show 
the  value  of  chattels  in  a  distant  market ;  such  as  will  enable  the  jury 
to  express,  in  our  money,  the  value  of  the  sum  shown  by  the  proof  to 
be  due  in  foreign  money :  Id. 

CeNTRACT.     See  Conflict  of  Laws. 

Goods  Sold  and  Delivered — Notice  of  Defective  Qualify, — On  Mat 
12th  the  defendant  purchased  ly  sample  of  the  plaintiffs  sixty-six 
barrels  of  sound  beans.  On  the  24th  June  the  defendant  ordered,  and 
on  the  26th  received  from  the  plaintiffs  fifteen  barrels  of  medium  beans, 
and  thereupon,  for  the  first  time,  notified  the  plaintiffs  that  fifteen  bar- 
rels of  the  former  lot  were  mouldy,  and  he  had  ordered  the  latter  lot  to 
replace  the  mouldy  ones,  which  he  then  returned.  In  an  action  to  re- 
cover fur  the  latter  lot,  Beld,  that  the  latter  lot  could  not  be  substituted 
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for  the  mouldy  beans  without  the  assent  of  the  plaintifis,  and  that  tbe 
plaiDtiff  could  recover  their  value  on  account  annexed  :  Woodward  Y. 
Lihby^  58  31e. 

Deckit. 

Action  for, — An  action  on  the  case  for  deceit  will  not  lie  for  indu- 
cing the  plaintiff  to  convey  to  the  defendant  certain  real  estate  in  con- 
sideration of  a  loan  of  a  certain  sum  of  money,  and  a  promise  on  the 
part  of  the  defendant  to  execute  to  the  plaintiff  a  bond  for  the  recon- 
▼ejance,  on  payment  of  the  loan,  and  a  refusal  to  execute  the  bond  after 
the  conveyance  :  Long  v.  Woodman^  58  Me. 

Deed. 

Construction  of- — Boundary. — When  a  line  described  in  a  deed  as 
niDDiog  from  a  given  point,  is  soon  afterwards  located  and  marked 
apon  the  face  of  the  earth  by  the  parties,  and  thereafler wards  the  line 
thus  establi&bed  is  recognised  and  treated  by  them  as  the  true  line,  it 
is  conclusive  upon  the  parties  and  their  assigns,  although  it  be  subse- 
quently ascertained  that  it  varies  from  the  one  given  in  the  deed: 
KnotcUi  V.  Toothaker^  58  Me. 

Thus,  Henry  Smith  conveyed  to  the  defendant  so  much  of  his  land 
as  lay  north  oi  a  line  extending  from  a  given  point  easterly,  and  *^  par- 
allel with  the  north  line  of  lot  No.  9,  to  the  county  road,"  and  there- 
upon, after  causing  the  line  to  be  surveyed,  and  marked  on  the  face  of 
the  earth  by  stakes  and  stones  and  spotted  trees,  they  built  thereon  a 
fence,  intending  it  as  the  division  lence,  and  respectively  occupied 
thereto  for  six  years,  when  Smith  conveyed  his  remaining  land  to  the 
pkintiff's  grantor,  running  ^^to  land  supposed  to  be  owned  by"  the  de- 
iendant, ''  thence  easterly  on  said"  defendant's  "  south  line  to  the  county 
road:"  Eeld^  that  the  clause,  "thence  easterly  on  the  said  defendant's 
flonth  line,"  limited  the  plaintiff's  land  to  the  fence,  although  the  real 
line,  as  given  in  the  deed,  lay  some  rods  north  of  the  fence  :   Jd, 

Bounding  Premises  "  along  the  North  Line*'  of  an  Alley  ^ — M.  and  wife, 
being  the  owners  of  a  piece  of  land,  laid  out  the  same  into  village  lots, 
and  made  and  filed  a  map  thereof,  which  embraced  an  alley,  designated 
thereon  as  **  South  alley."  They  subsequently  conveyed  three  of  such 
lots  by  their  numbers  as  designated  on  such  map,  to  the  plaintiff,  by 
deeds  bounding  such  lots  along  the  north  line  of  South  alley,  and 
described  them  as  known  and  distinguished  on  a  map  of  village  lots, 
owned  by  the  grantors,  by  the  numbers  mentioned  in  the  deeds  with  the 
appurtenances,  ffeldy  that  neither  the  grantors  nor  those  deriving  title 
from  them,  to  the  land  described  as  an  alley,  could  enclose  it,  and  exclude 
the  plaintiff  and  his  heirs  and  assigns  from  using  the  alley  as  a  way  : 
Cox  V.  James,  59  Barb. 

Use  of  Alley  as  appurtenant — Reference  to  Map. — Heldy  also,  that  the 
reference  in  the  conveyances  to  the  map  on  which  the  lots  conveyed 
were  described,  introduced  the  map  into  the  deeds,  and  made  it  a 
parcel  of  the  deeds;  and  the  grantees  were  entitled  to  the  use  of  the 
alley,  along  which  the  lots  were  described  as  lying,  cu  appurtenant  to  the 
grant  \  Id, 

Certificate  of  Acknowledgment — Record, — A  deed  duly  executed  and 
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acknowledged  by  the  Hosband  is  admissible  to  record,  notwithstanding 
the  certificate  of  the  acknowledgment  by  the  wife,  is  defective :  Rayner 
V.  Xcc,  20  Mich. 

Dower. — A  widow's  dower,  before  assignment,  is  a  mere  right  in 
action  and  nothing  more :  Id. 

Eminent  Domatn.     See  Equity, 

Condition  Precedent. — Where  a  city  charter  provided,  that  in  the 
opening  of  streets,  a  jury  might  be  summoned  to  assess  the  compensa- 
tion, if  no  agreement  could  be  made  with  the  owner;  the  attempt  to 
make  an  agreement  is  a  condition  precedent  to  the  exercise  of  the  power 
of  assessing  the  compensation  by  a  jury :  Ledie  v.  St.  Louis,  47  Mo. 

Equity.     See  Taxation. 

Illegal  Taxation. — Where  a  municipal  corporation  is  about  to  sell 
land  for  failure  to  pay  an  assessment  which  has  been  illegally  levied, 
equity  will  interfere  by  injunction  :  Leslie  v.  St.  Louis,  47  Mo. 

Jurisdiction — Injunction. — Where  upon  the  face  of  the  proceedings 
to  condemn  property  for  a  public  use,  it  appears  that  the  special  tribooal 
is  acting  without  authority;  or  that  its  action  is  in  direct  conflict  with 
the  statute  creating  it,  so  that  its  judgment  is  manifestly  void;  a  court 
of  equity  will  not  interfere  by  injunction,  unless  it  be  to  prevent  multi- 
plicity of  suits,  or  the  casting  a  cloud  upon  the  title  to  land  :  Anderson 
V.  St.  Louis,  47  Mo. 

|Error 

Special  Jin  ding  of  Facts — New  Trial. — Where  an  action  has  been 
tried  by  a  court  without  the  intervention  of  a  jury,  and  the  court  makes 
special  findings,  and  the  findings  seem  to  be  sustained  by  a  preponder- 
ance, though  not  all  of  the  evidence,  a  reviewing  court  will  not  order 
that  the  findings  be  set  aside,  nor  that  a  new  trial  be  granted :  Carson 
V.  Kerry  6  or  7  Kans. 

Estoppel.     See  Banks  and  Banking  ;   Title. 

Lease. — A  lease,  with  a  reservation,  which  afterwards  becomes  the 
subject  of  an  agreement  between  the  lessor  and  a  third  party,  in  which 
the  lessee  has  no  interest,  may  be  admissible  in  evidence  to  show  the 
character  of  that  agreement;  but  it  will  not  operate  to  bind  the  lessor 
by  way  of  estoppel  in  favor  of  the  third  party :  Chope  v.  Lorman^  20 
Mich. 

Evidence. 

Unexecuted  Papers. — A  new  note  and  mortgage  prepared  in  pursu- 
ance of  a  previous  arrangement,  the  note  bearing  a  less  rate  of  interest, 
and  the  mortgage  on  a  different  piece  of  land,  and  not  received  or 
accepted,  cannot  be  used  as  evidence  of  the  original  debt:  Gretn  v. 
Gobie,  6  or  7  Kans. 

Executors. 

« 

Title  to  Personalty. — Until  the  executor  appointed  by  will  of  the 
deceased  has  qualified  by  giving  bond  and  taking  out  letters  testamen- 
tary, he  has  no  title  to  the  personalty,  and  cannot  by  endorsement  trans- 
fer a  note  given  to  the  testator :  Stagg  v.  Green,  47  Mo. 
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HlOHWAT. 

Defect — Notice  of. — The  law  imposes  no  duty  upon  any  inhabitant 
of  a  town,  other  than  a  town-officer,  who  perceives  an  obstruction  on  a 
highway,  to  remove  it  as  soon  as  by  due  diligence  he  can  do  it :  Ham  v. 
InhabUants  of  Walet^  58  Me. 

Hence,  in  the  trial  of  an  action  against  a  town  for  an  injury  occa- 
sioned by  reason  of  an  obstruction  suffered  to  remain  on  a  highway,  it 
is  erroneous  to  instruct  the  jury  that  '^  notice  of  a  defect  to  any  inhabit- 
ant of  the  town,  of  sufficient  intelligence  to  know  and  appreciate  the 
danger,  and  for  a  sufficient  length  of  time  to  enable  such  person,  by  the 
use  of  due  diligence  to  remove  it,  or  to  give  notice  to  other  inhabitants 
of  the  town  of  its  existence,  so  as  to  enable  them  to  remove  it,  if  the 
person,  to  whom  the  defect  was  first  known,  was  not  a  competent  or 
suitable  person  to  do  it,  was  all  the  law  required  :"  Id. 

Husband  and  Wife.    See  Deed. 

Creditor  of  Husband  seeking  to  hold  Land  conveyed  to  Wife. — If  the 
creditor  of  a  husband  would  hold  land  conveyed  to  the  wife  by  a  bond, 
fide  grantee  of  the  husband,  and  paid  for  out  of  the  property  of  the 
husband,  he  must  do  it  by  a  bill  in  equity  and  not  by  a  levy  :  Webster 
V.  Foisom,  58  Me. 

And  it  makes  no  difference  that  the  husband's  conveyance  was  made 
with  a  design,  on  his  part,  to  defraud  his  creditors,  and  that  the  wife 
participated  in  such  design,  and  joined  in  the  deed  for  the  purpose 
of  releasing  her  right  in  dower :  Id. 

Injury  to  Wife's  Property — Action  for, — A  husband  cannot,  even 
with  his  wife's  consent,  maintain  an  action  in  his  own  name  alone,  for 
an  injury  to  his  wife's  horse  occasioned  by  a  defect  in  a  highway,  while 
he,  having  exclusive  possession  and  control  of  the  horse  with  the  wife's 
consent,  was  driving  along  the  road  alone :  Green  v.  North  Yarmouth, 
58  Me. 

Promissory  Note — Action  on  by  divorced  Wife  against  former  Bus- 
Ijand. — A  woman,  after  a  divorce  a  vinculo,  may  maintain  an  action 
against  her  former  husband,  on  a  promissory  note  given  by  him  to  her 
in  1861,  during  coverture,  for  money  borrowed  of  and  belonging  to 
her  :   Webster  v.  Webster ,  58  Me. 

Infant. 

Infants  Contract — Avoidance  of — When  an  infant  has  legally 
avoided  his  contract  for  labor,  the  rights  of  the  parties  thereto  are  pre- 
cisely the  same  as  if  it  had  never  been  made  :  Derocher  v.  Continental 
mis,  58  Me. 

Thus,  where  a  minor,  who  agrees  to  work  for  a  manufacturing  corpo- 
ration six  months,  at  least,  and  give  no  less  than  two  weeks'  notice 
before  leaving,  but  does  leave  before  the  expiration  of  the  time,  and 
without  giving  such  notice,  he  is  not  liable  to  have  the  damages  occa- 
siuned  thereby  deducted  from  what  he  would  otherwise  be  entitled  to 
recover  for  his  labor :  Id. 

A  Minor  may  sue  for  his  own  Services. — A  minor  may  maintain  an 
action  by  his  mother  and  next  friend,  with  her  consent,  on  an  express 


604  ABSTRACTS  OF  RECENT  DECISIONS. 

contract  for  his  services,  made  on  his  own  account,  after  the  death  of  his 
father:  Boynton^ pro.  afnt\  v.  Ghy,  58  Me. 

Liabilify  of. — An  infant  is  liahle  in  assumpsit  for  money  stolen,  and 
for  the  proceeds  of  property  stolen  hy  him,  and  converted  into  money: 
Shaw  V.  Coffi,n,  58  Me. 

Insurance. 


Warranty — Words  conttUuting  a — when  affected  hy  Usaye, — In  a 
policy  of  insurance  on  a  vessel,  the  words,  ''  prohibited  from  the  River 
and  Gulf  of  St.  Lawrence  between  September  first  and  May  first/'  con- 
stitute a  warranty  that  the  vessel  shall  not  enter  those  waters  within  the 
time  mentioned :  Cobb  v.  Lime  Rock  Fire  and  Marine  Insurance  Co.^ 
58  Me. 

The  words  are  to  be  construed  in  their  ordinary  and  popular  sense, 
unless  by  some  known  usage  of  trade  they  have  a  different  meaning :  Id. 

The  usage  or  the  construction  given  to  particular  words  in  Bo(>toD, 
Mass.,  will  not  affect  a  policy  of  insurance  upon  a  vessel  made  at  Rock- 
land, Maine,  containing  the  same  words,  unless  a  similar  usage  or  the 
same  construction  is  shown  to  exist  in  the  latter  place  :  Id, 

JUDOATENT. 

Irregular — Collateral  Impeachment  of. — A  judgment  rendered  by 
default  on  a  service  of  a  summons  made  on  the  return-day  is  not  void, 
but  is  valid  until  set  aside  or  reversed ;  and  such  a  judgment,  though 
irregular,  can  be  attacked  only  by  the  judgment-debtor,  or  by  his  legjJ 
representatives,  and  that  only  in  a  direct  proceeding  instituted  for  that 
purpose :  Armstrong  v.  Grant,  6  or  7  Kans. 

Judgment — Conclusiveness  o/. — When  an  action  by  trustee  process  is 
commenced  prior  to  one  by  the  principal  defendant  against  the  trustee, 
a  judgment  in  the  latter  action  in  favor  of  the  trustee  is  not  concIusiTe 
upon  the  plaintiff  in  the  former  upon  the  question  of  the  trustee's  dis- 
charge :    iVebster  v.  AdamSj  58  Me. 

Conclusiveness  of, — Divorce. "—Exceptions, — Upon  a  libel  therefor,  io 
behalf  of  the  wife,  alleging  constant  faithfulness  on  her  part,  bat  ex- 
treme cruelty  on  a  day  certain,  and  on  divers  other  days  and  times  since 
that  day,  on  the  part  of  her  husband,  to  which  the  respondent  pleaded 
traversing  all  the  allegations  therein,  the  unreversed  judgment  of  a 
court  having  jurisdiction  of  process  and  parties,  adjudicating  that  "the 
allegations  of  said  libel  being  satisfactorily  proved,"  a  divorce,  a  rneww, 
is  decreed,  is  conclusive  between  the  parties,  as  to  their  conduct  towards 
each  other  during  the  continuance  of  their  matrimonial  relation  to  the 
date  of  the  judgment :  Sladey.  Slade,  bS  Me. 

The  parties  to  a  libel  for  divorce^  a  vinculo,  tried  by  the  presiding 
justice,  at  nisiprius,  are  entitled  to  the  right  of  alleging  exceptions  to 
rulings  admitting  testimony :  Id. 

And  a  party  is  not  depriyed  of  such  right  by  waiving  a  previons 
request  for  a  jiiry  trial :  Id. 

Limitations,  Statute  of.    See  Title. 

Evidence — Continuous  Possession. — The  effect  of  evidence  of  con- 
tinuous possession,  as  the  basis  of  a  claim  of  title,  is  not  diminished  bj 
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proof  of  occasioDal  iuterraptions  in  the  actual  occupancj  of  the  premisefl ; 
nor  by  the  fact,  that  at  times,  thej  were  occupied  by  persons  not  distinctly 
shown  to  be  in  under  any  of  the  parties  in  the  claimant's  chain  of  title ; — 
there  being  no  proof  of  any  adverse  occupancy ,  nor  of  any  intention  of 
the  claimant  or  his  grantors  to  abandon  the  possession.  It  is  a  just  pre- 
sumption that  a  tenant  merely,  is  in  under  the  party  claiming  title  : 
Raynor  y,  Lee,  20  Mich. 

Proof  that  a  person  entered  into  possession  under  a  contract  with  a 
party  under  whom  the  claimant  holds,  it  appearing  that  he  never 
received  the  deed,  and  that  he  had  ceased  to  occupy  the  premises,  is  not 
evidence  of  possession  adverse  to  the  claimant :  Id. 

A  tenancy  by  a  party  who  holds  under  a  written  lease  may  be  proved 
by  parol :  Id. 

Mandamus. 

Where  the  statute  has  provided  a  pUin  and  adequate  remedy  at  law, 
a  writ  of  mandamus  will  not  be  granted.  Where  the  statute  authorizes 
the  Oircait  Court  hy  rule  and  attachment  to  require  a  justice  to  grant 
and  certify  upon  appeal,  the  method  prescribed  by  the  statute  must  be 
followed :  StaU,  dx,,  ex  rel.  Wheeler  v.  McAuliff,  47  Mo. 

Notice. 

AttachmeiU  of  Mortgaged  GvodS'^Nottce  to  Officer, — Under  Publio 
Laws  of  1859,  c.  114,  §  1,  the  mortgagee  of  peisooal  property  attaeh«d 
on  a  writ  against  the  mortgagor,  could  net  eommenee  an  action  against 
the  attaching  officer  until  forty-eight  hours  after  he  had  given  him  a 
'^  written  notice  of  his  claim,  and  a  statement  of  the  amount  actually 
due  to  him  on  the  mortgage :"  Nichols  v.  i'erry,  58  Mc. 

The  fact  thai  the  officer  knew  Uiere  was  sucb  a  mortgage  on  record, 
and  took  a  bond  of  indemnity  from  the  attaching  creditor,  would  not 
excuse  the  mortgagee's  omission  to  give  the  statute  notice :  Id. 

A  written  notice  to  an  attaching  officer  that  ^*  there  is  now  actually 
due  me"  from  the  mortgagor  '^on  note  and  account,  exceeding  nine 
hundred  dollars,"  is  a  sufficient  ^'  statement  of  the  amount :"  Id. 

The  notice  need  not  allege,  in  so  many  words,  that  the  amount  stated 
is  '^actually  and  justly  due  on  the  mortgage/'  if  it  appear  from  the 
whole  notice :  Id. 

Pleadinq. 

Common  Oount/or  Goods,  Wares  and  Merchandise. — E^idenoe  of  the 
sale  of  oxen  or  other  animate  property  is  admissible  smder  the  oomraon 
dbunt  for  goods,  wares  and  merchandise  sold  and  delivered :  Weston  t. 
McDoweU,  20  Mich. 

Railroad. 

Common  Carrier — Passenger. — When  a  passenger  ent-ers  a  railway 
train,  and  pays  .the  regular  fare  to  be  transported  from  one  particuhir 
station  to  another,  his  contract  does  not  obligate  the  corporation  to  fur- 
nish him  with  safe  egress  and  ingress  at  any  intermediate  station : 
State  V.  Grand  Trunk  Railway/  Company ^  58  Me. 

And  when  such  train  turns  out  upon  a  side-track,  at  an  intermediate 
station,  and  there  stops  to  await  the  crossing  of  another  train  out  of 
time,  and  the  passenger,  not  destined  to  that  station,  without  objection 
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made  or  notice  given,  leaves  the  car,  he  thereby  does  no  illegal  act,  but 
for  the  time  surrenders  his  place  as  a  passenger,  and  takes  upon  him- 
self the  responsibility  of  his  own  motions  during  his  absence :  Id. 

When  such  passenger  thus  leaves  the  car,  and  is  on  the  platform,  or 
near  the  track  when  his  train  b  about  to  start,  or  the  coming  train  has 
signalled  its  approach,  the  corporation,  through  its  officer  or  servant, 
should  give  reasonable  and  seasonable  notice  for  such  passenger  to 
return  to  the  car,  by  using  proper  diligence,  caution,  and  care;  and  if 
there  be  an  established  signal  by  the  blowing  of  the  whistle  for  passen- 
gers to  resume  their  places  in  the  cars,  that  should  also  be  given  :  Id. 

But  if  the  passenger  go  out  of  sight,  and  out  of  the  reach  of  the 
voice  which  gives  the  usual  loud  and  distinct  notice  for  all  passengers 
to  repair  on  board,  the  corporation  is  not  required  to  go  after  him :  Id, 

Rights  of  in  Highways — Temporary  Ohstructions  of  Streets, — A 
railroad  corporation,  whose  track  is  located  within  the  limits  of  a  high- 
way, may  load  and  unload  one  of  its  oars  while  temporarily  standing  for 
that  purpose  in  the  street,  if  it  be  done  in  such  a  manner  as  not  unreason- 
ably to  interfere  with  the  rights  of  those  having  occasion  to  use  the  way 
the  ordinary  purposes  of  travel :  Mathews  v.  Kelsey,  58  Me. 

And  for  the  purpose  of  unloading  a  car  of  flour,  a  merchant,  whose 
store  is  on  the  street,  may  use  skids,  temporarily  elevated  above  the 
ground  and  extending  from  the  car-door,  fifty  feet  to  the  store,  provided 
there  is  ample  room  between  the  car  and  the  opposite  side  of  the  street 
to  accommodate  the  travel  of  the  street :  Id, 

Taxation.    See  Equity, 

Non-resident  Intestate, — ^The  bonds  of  a  corporation  of  this  state, 
belonging  to  a  non-resident  intestate,  when  the  same  are  held  by  the 
ancillary  administrator  in  this  state,  are  within  its  jurisdiction  and  sub- 
ject to  taxation,  although  held  merely  for  the  purpose  of  collection: 
State  dhc,  Lee^s  Administrator  v.  St  Louis  Co,  Ct.,  47  Mo, 

Payment  of  Tax,  whether  voluntary  or  compulsory, — Where,  upon  the 
non-payment  by  the  plaintifi^,  of  a  tax  assessed  against  him,  proceedings 
in  the  nature  of  proceediogs  supplementary  to  execution  were  institated 
by  the  supervisor  of  the  town  before  the  county  judge,  pursuant  to 
the  statute  of  1867  (Laws  of  1867,  ch.  361),  under  which  he  was 
required  by  an  order  of  the  county  judge,  to  pay  to  the  county  treasurer 
the  tax  as  assessed  and  levied,  with  costs;  and  an  execution  was 
directed  to  be  issued  therefor,  to  the  sheriff;  whereupon  the  plaintiff,  on 
being  served  with  a  copy  of  the  order,  paid  the  amount  to  the  cxmnty 
treasurer ;  held,  that  such  payment  was  not  in  a  legal  sense  a  voluntarjf 
payment  of  the  tax  :  Bailey  v.  Buell  et  al.,  assessors,  cCrc,  59  Barb. 

Action  to  recover  back  an  Erroneous  Assessment. — Held^  also,  that 
if  the  assessment  was  illegal  and  unauthorized,  there  could  be  no  qncs* 
tion  that  the  plaintiff  had  been  injured  by  it;  and,  in  an  action  brought 
by  him  against  the  assessors,  he  might  recover  back  the  amount  he  had 
been  compelled  to  pay  by  reason  of  the  wrongful  assessment :  Id. 

When,  in  such  an  action,  it  is  claimed  by  the  defendants  that  the 
plaintiff  was,  in  fact  and  in  law,  a  resident  of  the  town  at  the  time  the 
assessment  was  made  and  completed,  is  a  question  of  fact  for  the  jniy 
to  determine :    Id. 
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LiahiUty  of  AsMenorB  for  an  Erroneoui  AsteMment. — If  assesson  un- 
dertake to  assess  a  person  for  personal  property,  who  is  not  a  resident 
of  their  town,  they  render  themselves  liable  in  an  action  brought  by  the 
person  wrongfully  assessed  for  the  damages  he  has  sustained  in  oonse- 
quence  of  such  illegal  assessment :    Id, 

The  plaintiff  in  such  an  action  is  not  bound  to  show  that  he  is  a  tax- 
able inhabitant  of  some  other  town  or  place  in  order  to  maintain  it ,  n>r 
could  the  contrary  be  shown  by  way  of  defence.  It  is  enough  for  him 
to  show,  in  such  a  case,  that  he  was  not  a  resident,  and  the  assessors 
had  no  jurisdiction  over  him :  Id, 

As9e$sment  of  Railroad  Property — EJquitahle  Interference  with  Col- 
lection of  a  Tax. — Chapter  124  of  the  Laws  of  1869,  or  so  much  of  it 
as  provides  for  the  assessment  of  railroad  property 'by  a  board  of  county 
clerks,  and  that  the  entire  road  shall  be  assessed  as  a  whole,  and  appor- 
tioned to  the  different  counties,  townships,  &e.,  through  which  the  road 
runs,  is  not  unconstitutional  and  void  :  Miuouri  River,  Fort*  Scott  and 
Gulf  Railroad  Co,  v.  Morrit,  Treasurer  of  Bourbon  County,  6  or  7  Kans. 

Irregularities  in  the  assessment  made  by  the  county  clerks  acting  as 
a  board,  or  acting  separately  under  other  statutes^  will  not  render  the 
taxes  founded  upon  such  assessment  void  :  Id. 

A  court  of  equity  will  not  set  aside  such  a  tax,  nor  grant  an  injunc- 
tion to  restrain  its  collection,  unless  its  collection  would  be  inequitable 
and  unjust ;  and  the  party  seeking  such  a  remedy  must  be  prepared  to 
do  equity :  Id, 

Tax  Title.    See  Title, 

Double  Assesgment. — A  sale  for  taxes  for  a  year  in  which  it  is  shown 
the  land  was  twice  assessed  and  the  tax  once  paid,  is  invalid :  Raynor 
V.  Lee,  20  Mich. 

Assessment  Roll — Resident  and  Non-resident  Property. — A  provision 
of  law  which  requires  that  resident  and  non-resident  real  estate  should 
be  separately  assessed  must  be  observed,  or  the  assessment  will  be 
invalid ;  and  a  sale  for  unpaid  taxes,  not  thus  assessed,  will  convey  no 
title:  Id. 

Titlb. 

Right  of  Party  to  Question. — A  person  having  no  title  to,  or  equities 
in,  a  tract  of  land,  cannot  question  the  consideration  or  <;ood  faith  of 
one  of  the  conveyances  in  the  chain  of  title  thereto :  Carithers  v.  Weaver, 
6  or  7  Kans. 

Neither  can  one  holding  simply  a  tax  title  thereto :  Id. 

A  person  leasing  land,  and  by  the  lease  contracting  to  pay  all  taxen 
thereon,  cannot  acquire  a  valid  tax  title  on  account  of  taxes  due  and 
'payable  during  the  continuance  of  such  lease :  Id. 

A  tax  deed  issued  under  such  circumstances  is  void,  and  does  not 
start  the  Statute  of  Limitations  running :  Id. 

A  party  entitled  to  redeem  certain  real  estate  from  sale  on  execution, 
prior  to  the  sale,  urged  the  purchaser  to  purchase,  and  told  him  if  he 
bought  he  should  not  be  disturbed.     Ilelf/,  no  estoppel :  Id. 
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Trover. 

Evithnce  of  InconsUUnt  I^oposUioni,  Demand — Conversion,^ 
Trover  cannot  be  maintained  against  a  bank  for  United  States  bonds 
deposited  therein,  but  which  have  been  either  lost  or  stolen  therefrom: 
Dearhoum  v.  Union  National  Bank.  58  Me. 

Demand  and  refusal  will  not  be  sufficient  evidence  of  convenion. 
when  it  also  appears  that  the  property  demanded  was  not  at  the  time  in 
the  possession  or  control  of  the  person  on  whom  the  demand  was  made, 
but  that  it  had  been  previouslj  lost,  or  stolen,  or  misdelivered :  M. 

Usury.     See  Chattel  Mortgage, 


I  m^ 
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ASSIGNMENT  OF  DOWER  UNDER  MISTAKE  OF 

FACT. 

Case. — A.,  having  been  married  to  B.,  was  deserted  by  him. 
He  went  abroad;  and  for  more  than  seven  years  nothing  was 
heard  of  or  from  him.  Without  procuring  any  divorce,  A.  was  then 
married  to  C,  and  they  lived  together  as  husband  and  wife*  for 
some  years,  and  until  C.'s  death.  C.  having  died  intestate,  leaving 
considerable  real  and  personal  property,  by  arrangement  be- 
tween his  heirs  and  A.  no  administration  was  taken  upon  his 
estate,  but  it  was  divided  among  the  heirs ;  certain  real  estate, 
by  deed  from  the  heirs,  being  conveyed  to  A.,  in  lieu  of  all  her 
claims  to  dower,  or  as  a  distributee.  All  this  time  nothing  had 
been  heard  of  or  from  B.,  and  he  was  universally  regarded  as 
dead.  After  this  arrangement  had  been  concluded  and  the  divi- 
sion of  C.'s  property  completed,  it  was  discovered  that  B.  was  still 
alive ;  and  thereupon  the  heirs  of  C.  claimed  to  recover  from  her 
the  real  estate  conveyed  to  her  as  aforesaid.  All  the  parties 
were  citizens  and  residents  of  Massachusetts,  and  the  real  estate 
in  controversy  was  there  situated. 

I.  At  the  time  of  A.*s  second  marriage  the  presumption  of  law 
was  that  B.  was  dead.  In  the  absence  of  proof  to  the  contrary 
the  law  would  have  acted  on  this  presumption  by  granting  admin- 
istration of  his  estate,  and  vesting  his  real  property  in  his  heirs. 

And  the  presumption  of  law  further  is  that  A.  supposed  B.  to  be 
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dead.  Megina  v.  Ourgerwen,  1.1  Jur.  N.  S.  984 ;  Regina  v.  Jmti^ 
1  Car.  &  M.  614 ;  King  v.  Twyning,  2  B.  &  Aid.  386 ;  GreeM- 
borough  v.  Underhilly  12  Vermont  604.  And  in  Gribsan  v.  Statt, 
38  Miss.  313,  this  rule  was  declared  where  the  absence  from  the 
state  was  only  for  five  years ;  and  the  presumption  in  favor  of 
the  second  marriage  was  allowed  even  to  overbear  the  presump- 
tion in  favor  of  innocence.  The  marriage  of  A.  to  C.  was  therefore 
deemed  by  the  law  to  be  valid  when  it  took  place  {Commonwealth 
v.  Thompson^  6  Allen  591),  and  its  invalidity  can  be  shown  only 
by  matter  ex  post  facto — i.  «.,  by  the  subsequent  discovery  that 

B.  was  living  at  the  time  of  such  second  marriage.     But  A.  and 

C.  having  cohabited  as  man  land  wife  during  the  lifetime  of  the  lat- 
ter, we  hold  that  though  C.  might  have  had  the  marriage  declared 
null  on  proof  of  the  facts,  yet  the  law  will  not  now,  after  his  death, 
inquire  into  its  validity :  Campbell  v.  CorUt/y  81  L.  J.  Mat.  Cag. 
60 ;  Cropsey  v.  McKinneyy  80  Barb.  47.  In  Gaijies  v.  Mennen^ 
24  How.  U.  S.  558,  the  Supreme  Court  of  the  United  States  held 
that  the  issue  of  a  bigamous  marriage  contracted  by  either  party 
in  good  faith  is  legitimate.  A  fortioriy  therefore,  where  both  par- 
ties acted  in  good  faith  and  on  grounds  upon  which  the  law  itself 
would  have  acted,  and  the  marriage  was  never  impeached  during 
the  lives  of  both  parties,  and  all  parties  concerned  have  since 
acted  on  the  supposition  of  its  validity,  the  court  will  not  now 
interfere  with  vested  rights  to  property  that  have  accrued  in  con- 
sideration of  such  marriage:  White  v.  Lowey  1  Redfield  Sor. 
376.  And  on  this  principle,  in  an  anonymous  case,  2  Ilem.  k  M. 
124,  Vice-Chancellor  Wood  refused  to  determine  the  question  of 
a  child's  legitimacy  at  the  instance  of  a  stranger.  The  same  do^ 
trine  was  maintained  in  Beavan  v.  McMahoUy  5  Jur.  N.  S.  686, 
in  which,  as  here,  the  marriage  was  claimed  to  be  null.  And  in 
Louisiana  and  Texas  it  has  been  held  that  such  a  marriage,  hond 
fide  entered  into  by  the  parties  in  ignorance  of  the  existence  of 
the  impediment,  is  not  only  innocent  of  crime,  but  has  all  the 
rights,  incidents  and  privileges  of  lawful  marriages:  Lee  ?. 
Smithy  18  Texas  141 ;  Carroll  v.  Carrolly  20  Id.  731 ;  Patton 
V.  Philadelphiay  1  La.  Ann.  98,  Therefore  the  marriage  of  A.  to 
C.  must  now  be  deemed  valid  for  all  the  purposes  of  this  question. 

II.  But  even  if  the  marriage  ceremony  between  A.  and  C.  wai 
originally  void,  and  now  has  no  binding  force,  yet  the  heirs  are 
estopped  from  relying  on  this  fact  by  their  arrangement  with  A., 
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and  their  deed  to  her  reciting  this  arrangement.     The  general 
principles  of  estoppel  by  deed  will  apply  here :   2  Smith's  Lead. 
Cas.  *456;  Some$  v.  SkinneTy  8   Pick.  52;    Commonwealth  v. 
Andriy  3  Id.  224 ;  Francis  v.  Boston  ^  Roxbury  Mill  Corp^n, 
i  Id.  365 ;  Otbbs  v.  Thayer^  6  Gush,  30 ;  CvMer  v.  Dickemon, 
8  Pick.  886 ;  Parsons  v.  Gloucester  Bank^  10  Pick.  638 ;   In  re 
Forstfihy  11  Jur.  N.  S.  213.     Nor  will  the  court  refuse  to  give  ^ 
effect  to  the  estoppel  upon  the  ground  that  the  heirs  of  G.  made 
this  agreement  upon  a  mistake  of  fact,  unless  it  appears  affirma- 
tively, and  not  merely  hypothetically,  that  neither  the  heirs  nor 
A.  would  have  made  the  agreement  if  they  had  known  the  true 
state  of  the  case ;  and  non  constat  but  that  the  same  arrangement 
would  have  been  made  if  all  the  facts  had  then  been  known  to  all 
parties,  in  order  to  settle  the  question  of  law  which  would  then 
have  arisen.     The  court  must  enforce   the   estoppel,  unless   it 
would  have  cancelled  the  deeds ;  and  that  would  only  be  done  if 
fraud  were  clearly  alleged  and  distinctly  proved:    Martin  v. 
Westbrooky  7  L.  T.  N.  S.  449.     And  this  case  also  comes  within 
the  ordinary  principles  of  estoppel  in  pais.     Had  not  the  rights 
of  A.  as  widow  of  C.  been  recognised  by  the  heirs,  she  would  not 
have  consented  to  the  amicable  settlement  of  his  estate ;  it  would 
have  been  thrown  into  the  Probate  Gourt ;  and  she  would  have 
obtained,  by  judicial  decree,  her  dower  and  her  distributive  share 
of  the  personalty,  since  at  that  time  the  law  must  have  pro- 
nounced in  favor  of  her  marriage  to  G.     The  heirs  therefore  can- 
not now  be  permitted  to  retract  that  settlement  or  to  deny  its 
validity,  without  first  putting  A.  into  as  good  a  position  as  she 
would  have  occupied  had  not  such  settlement  been  made ;  that  is, 
they  cannot  be  heard  to  deny  that  A.  is  entitled  to  all  the  rights 
of  a  lawful  wife  of  G.     It  is  on  this  principle  that  it  was  decided 
in  Shattuck  v.  Chragg^  23  Pick.  88,  that  a  parol  assignment  of 
dower  is  absolutely  conclusive  upon  the  party  making  it,  and 
estops  him  from  denying  the  right  of  the  dowress  to  be  so  en- 
dowed.    And  in  this  case  the  settlement  made  with  A.  in  lieu  of 
dower  must  at  least  be  equally  binding  as  if  it  had  been  a  parol 
assignment  of  dower,  instead  of  by  deed ;  and  therefore  certainly 
the  heirs  cannot  now  deny  her   right   to  be  endowed   at   all. 
Broxson,  J.,  in  Dezell  v.  Odelly  3  Hill  219,  says  that  to  consti- 
tute an  estoppel  in  pais  against  a  party  there  must  be,  first,  an 
admission  by  the  party  inconsistent  with  the  evidence  which  he 
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proposes  to  give  or  the  title  or  claim  which  he  proposes  to  set  np; 
secondly,  an  action  by  the  other  party  upon  such  admission ;  and 
thirdly,  an  injury  to  him  by  permitting  the  admission  to  be  dis- 
proved. Here  all  these  elements  concur.  See  2  Smith's  Lead. 
Cas.  (4th  Am.  Ed.)  562,  Am.  note ; .  Smith  y.  Oudworth,  24  Pick. 
196;  Dyer  v.  Bichy  1  Met.  180;  Ftdler  v.  Boston  Ins.  Co,,  4 
Met.  206 ;  Hhe  v.  Barnard,  6  Jur.  N.  S.  621 ;  Oamish  v.  Ahing^ 
ton,  4  Hurls.  &  N.  649 ;  Holding  v.  Elliott,  6  Id.  117.  And 
on  the  same  principle  by  which  one  who  has  contracted  witb 
a  corporation  as  such  is  estopped  to  deny  its  corporate  existence 
{Worcester  Medical  Institute  v.  Harding,  11  Cush.  285;  jSMit. 
Ind.,  ^c,  Ass*n,  18  Ind.  237;  Pocheln  v.  Kemper,  14  La.  An. 
808 ;  Hubbard  v.  Chapel,  14  Ind.  601),  the  heirs  of  C,  having 
made  this  settlement  with  A.  as  legally  entitled  to  dower  in  C.'s 
estate,  are  now  estopped  to  deny  that  she  is  so  entitled.  In 
White  V.  Brocaw,  14  Ohio  St.  389,  under  circumstances  much 
like  these  a  compromise  was  held  to  work  just  such  an  estoppd 
as  is  claimed  here. 

III.  But  even  if,  at  the  death  of  C,  A.  had  no  right  to  anj 
portion  of  his  estate,  still  the  settlement  between  her  and  the 
heirs,  having  been  made  by  all  parties  in  the  utmost  good  faith  u 
a  compromise  of  a  right  of  action  supposed  by  all  concerned  to  be 
vested  in  A.,  cannot  now  be  disturbed  in  consequence  of  any  dis- 
covery which  may  since  have  been  made  that  in  point  of  fact  A. 
was  not  entitled  to  what  all  parties  then  supposed  to  be  her 
rights.  This  settlement,  having  been  carried  out  in  full,  stands 
on  much  stronger  ground  than  a  mere  executory  contract,  on  the 
same  principle  that  an  accord  and  satisfaction,  though  without 
force  while  remaining  merely  executory,  becomes  binding  as  soon 
as  carried  into  effect :  Spring  v.  LoveU,  11  Pick.  417 ;  Hcwt  v. 
Mackay,  5  Id.  44.  But  an  executory  contract  to  pay  monej 
is  valid  where  the  consideration  is  only  the  compromise  of  a  claim 
upon  which  the  law  is  doubtful,  or  even  upon  which  the  parties 
suppose  the  facts  to  be  doubtful:  Metcalf  on  Contracts  177. 
The  last  is  exactly  this  case.  And  the  compromise  of  a  claim  is 
a  good  consideration  for  an  executory  contract,  even  though  liti- 
gation has  not  actually  begun,  provided  there  be  a  reasonable 
claim  which  it  is  bond  fide  intended  to  pursue :  Id. ;  Cook  v. 
Wright,  1  Best  k  Smith  559.  And  in  Stapilton  v.  StapUton,  1 
Atkins  2,  8  White  and  Tudor's  Lead.  Cas.  in  Eq.  *684  (8d  Am. 
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Ed.  380),  Lord  Habdwiceb  held  that  an  agreement  entered  into 
on  a  supposition  of  a  right,  or  of  a  doubtful  right,  even  though  it 
afterwards  turn  out  that  the  right  was  on  the  other  side,  shall  be 
binding,  and  the  right  shall  not  prevail  against  the  agreement  of 
the  parties ;  for  the  right  must  always  be  upon  the  one  side  or 
the  other ;  and  therefore  the  compromise  of  a  doubtful  right  shall 
be  a  sufficient  foundation  for  an  agreement.     And  the  same  prin- ' 
ciple  has  been  ever  since  fully  maintained.     2  White  and  Tudor's 
Lead.  Cas.  in  Eq.  (3d  Am.  Ed.)  388,  406 ;  1  Story  Eq.  Jur.,  §  131 
et  seq. ;  1  Parsons  on  Contracts  (5th  Ed.)  438 ;  Lucy^  ex  'parley 
4  De  G.,  MacN.  &  G.  856 ;  Adam%  v.  Sage,  28  N.  Y.  103 ;  TAomp- 
%<m  V.   Bennetty  84  Missouri  477.     Parsons  says,  "With   the 
courts  of  this  country  prevention  of  litigation  is  not  only  a  suffi- 
cient, but  a  highly  favored  consideration ;  and  no  investigation 
of  the  character  or  value  of  the  different  claims  submitted  will  be 
entered  into  for  the  purpose  of  setting  aside  the  compromise,  it 
being   sufficient  if   the  parties   entering  into  the   compromise 
thought  at  the  time  that  there  was  a  question  between  them.'' 
Pars,  on  Cont.  438.     And  in  Allis  v.  BillingBy  2  Cush.  19,  such 
a  compromise  was  not  allowed  to  be  impeached,  even  though  it 
was  claimed  to  have  been  effected  by  fraud,  and  that  the  fraud 
had  been  subsequently  discovered.     Equity  will  infer  family  ar- 
rangements on  slight:  evidence,  and  will  support  them  when  prac- 
ticable.    BaylieB  v.  Paysan,  5  Allen  473;   Grratz  v.  CoheUy  11 
How.  U.  S.  1,  in  which  our  highest  national  tribunal  refused  to 
set  aside  a  family  compromise,  even  though  it  appeared  to  be 
subject  to  some  doubts  as  to  its  fairness;    Wakefield  y.  Gibbon,  1 
Giff.  401 ;    Willoughby  v.  Brideoak,  11  Jur.  N.  S.  524  and  (on 
appeal)  706 ;   WiUiama  v.  Williams^  2  Drew.  &  Sm.  378 ;  Par- 
tridge  v.  Smith,  9  Jur.  N.  S.  742 ;  Bentley  v.  Mackay,  8  Jur.  N. 
S.  857  and  (on  appeal)  1001 ;  Jenner  v.  Jenner,  6  Jur.  N.  S. 
1314.     And  it  must  be  admitted  that  to  refrain  from  bringing  a 
suit  on  a  real  or  imaginary  cause  of  action  is  as  good  a  considera- 
tion as  to  discontinue  a  well  or  ill  founded  suit  or  defence  to  a 
8uit  already  pending.     The  contrary  presumption  is  absurd  on 
its  face,  and  directly  at  variance  with  all  the  cases  which  hold 
that  forbearance  by  a  creditor  to  sue  his  debtor  is  a  good  consi- 
deration for  a  promise  by  a  third  person  to  pay  the  debt.     These 
heirs  will  not  be  allowed  to  avail  themselves  of  subsequently  dis- 
coveied  matters  to  set  aside  a  compromise  whicl^  would  have  been 
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binding  upon  the  widow  at  all  events;  for  there  can  be  do 
doubt  that,  as  required  in  Smith  v.  Pincomhe^  16  Jurist  206; 
Brook  V.  Mostyn^  10  Jur.  N.  S.  1114 ;  and  Qreenwood  v.  Qrtei^ 
woody  2  DeG.,  J.  k  S.  28,  there  was  here  an  honest  disclosure  by 
each  party  to  the  other  of  all  such  material  facts  known  to  either 
as  bore  upon  the  other's  title,  and  that  there  was  no  advantage 
taken  by  either  party  of  the  other's  ignorance  of  such  facts,  i 
compromise  made  under  such  circumstances  will  be  upheld  by  the 
court ;  and  this  settlement  will  therefore  be  held  to  have  vested 
in  A.  a  valid  title  to  the  property  conveyed  to  her  in  accordance 
with  it. 

And  even  if  A.'s  claims  to  a  share  in  C.'s  estate  were  not  suffi- 
ciently well-founded  to  support  this  settlement  as  a  compromise 
of  a  doubtful  right  (though  this  opinion  would  scarcely  seem 
maintainable),  it  is  yet  an  agreement  upon  a  good  consideration, 
on  the  principle  that  any  loss  or  damage  to  the  promisee  by  ac- 
ceding to  a  contract  is  a  good  consideration  for  such  contract 
Had  this  matter  been  referred  to  the  courts  at  the  death  of  C. 
they  would  have  decreed  to  A.  her  dower  and  distributive  share; 
she  would  have  proceeded  at  law  but  for  this  agreement ;  and  she 
has,  therefore,  lost,  by  relying,jOft--tb^  agreement,  just  what  was 
intended  to  be  made  up  for  by  the  agreement :  so  that  the  consi- 
deration is  not  only  good  and  valuable,  but,  if  its  adequacy  could 
be  inquired  into,  exactly  adequate.     If  therefore  this  were  a  mere 
executory  contract,  it  must  now  be  held  valid  and  binding  on  the 
heirs;    having   been   completely   executed,  it  stands  on  much 
stronger  ground.     Robertson  v.   Gardner,  11  Pick.  146.    And 
viewing  this  arrangement  simply  as  a  contract  made  upon  a 
valuable  consideration,  the  heirs  of  C,  if  otherwise  entitled  to 
rescind  it,  could  do  so  only  by  putting  A.  into  as  good  a  position 
as  she  occupied  before  the  arrangement  was  made — i.  €.,  by  ad- 
mitting her  right  to  dower  and  a  distributive  share  of  C.'s  estate. 
That  is,  they  can  rescind  only  by  admitting  that  they  have  no 
right  to  rescind ;  therefore  they  cannot  rescind  at  all. 

H.  N.  Sbeldos. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Court  of  Maine. 

ALEXANDER  DUNN  v.  GRAND  TRUNK  RAILWAY  COMPANY 

OP  CANADA. 

If  a  person  enters  the  saloon-car  of  a  freight  railway  train,  and,  when  the 
train  starts,  withoat  being  requested  or  directed  to  leave,  remains  there  as  a 
passenger,  contrary  to  the  rales  of  the  company,  bnt  with  the  knowledge  of  the 
condactor,  who  receives  from  him  the  nsnal  fare  of  a  first-class  passenger,  the 
corporation  incurs  the  same  liability  for  his  safety  as  if  he  were  in  their  regular 
passenger  train. 

On  exceptions  to  the  rulings  of  the  Superior  Court  for  the 
county  of  Oumberland, 

Case  for  an  injury  alleged  to  have  been  received  in  July, 
1868,  while  being  transported  from  South  Paris  to  Danville 
Junction,  through  the  alleged  insufficiency  of  the  track  and  cars 
of  the  defendants,  and  the  careless  and  negligent  manner  of 
managing  them. 

There  was  evidence  tending  to  show  that  the  plaintiff  entered 
the  saloon-car  attached  to  the  defendants'  freight  train,  at  South 
Paris  station,  for  the  purpose  of  going  to  Danville  Junction ; 
that  the  conductor  saw  him  when  the  train  started,  and  they 
conversed  together;  that  he  paid  the  conductor  the  usual  fare 
of  eighty-five  cents ;  that  the  saloon-car  was  thrown  from  the 
track  and  dumped ;  that  the  plaintiff  was  thereby  injured ;  that 
the  car  was  thrown  off  by  a  broken  rail,  and  that  the  fare  was 
thereupon  paid  back. 

There  was  evidence  on  the  part  of  the  defence,  tending  to 
show  that  the  conductor  notified  the  plaintiff  when  the  train 
started  that  he  had  no  right  to  carry  passengers  on  the  freight 
train,  which  was  denied  by  the  plaintiff. 

It  also  appeared  that  the  defendants  issued  a  notice  on  May 
23d  1866,  that  after  that  date  ^'passengers  would  not  be  allowed 
to  travel  by  freight  trains  on  that  part  of  the  line  between  Port- 
land and  South  Paris."  On  September  8th  1868,  they  issued 
notice  that  "no  passengers  will  be  carried  in  the  brake-vans 
attached  to  freight  trains  without  written  authority  from  the 
superintendent.  *  *  *  Any  conductor  allowing  a  passenger  to 
travel  in  the  brake-van,  or  on  any  part  of  the  freight  train,  will 
be  dismissed." 
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The  defendants  requested  the  presiding  judge  to  instruct  the 
jury: 

1.  That  the  plaintiff  was  not  entitled  by  law  to  be  carried  in 
the  freight  train  of  defendant  company  as  a  passenger,  unless 
by  permission  obtained  before  he  entered  the  train  from  some 

-authorized  agent  of  defendants ;  and  that  if  the  jury  find  that 
plaintiff  entered  the  freight  train  at  South  Paris  without  such 
permission,  then  that  plaintiff  is  not  entitled  to  recover  for  the 
alleged  injury,  and  their  verdict  should  be  for  defendants. 

2.  That  if  the  jury  find  that  the  defendant  company,  before 
the  time  of  the  injury  received  as  alleged  by  the  plaintiff,  had 
established  and  published  a  regulation  by  which  passengers  were 
not  allowed  to  travel  by  freight  trains  on  that  part  of  the  line 
between  Portland  and  .South  Paris,  and  that  such  regulation  was 
in  force  at  that  time,  then  the  plaintiff  is  not  entitled  to  recoTer 
in  this  action,  and  their  verdict  should  be  for  the  defendants. 

The  judge  did  instruct  the  jury,  inter  alia^  aa  follows:  "I 
understand  that  the  defence  is  substantially  this,  that  inasmuch 
as  notices  had  been  issued  and  published  by  the  directors  of  the 
company,  prohibiting  passengers  from  riding  on  freight  trains, 
therefore  this  passenger  being  upon  a  freight  train,  the  companj 
was  not  liable  for  the  injury  that  he  received,  though  the  com- 
pany would  have  been  liable  if  he  had  been  in  a  passenger  train. 
If  there  is  any  other  defence,  you  have  noticed  it,  and  of  course 
you  will  give  them  the  benefit  of  it. 

"  I  have  been  requested  to  give  you  a  number  of  instructions 
touching  this  particular  point,  all  of  which  I  decline  to  give 
except  this : 

"  I  do  instruct  you,  for  the  purposes  of  this  case,  that  the  plain- 
tiff was  not  entitled  by  law  to  be  carried  on  the  freight  train  of 
defendant  company,  as  a  passenger,  unless  by  permission  obtained 
before  he  entered  the  train  from  some  authorized  agent  of  defend- 
ants. I  give  you  that  one,  and  no  more.  But  I  also  instract 
you,  that  if  you  find  that  the  plaintiff  was .  allowed  by  the  con- 
ductor, upon  his  entering  that  car,  and  upon  the  starting  of  the 
train,  to  remain  as  a  passenger  on  that  train,  in  a  saloon-car; 
that  on  a  full  knowledge  of  the  facts,  the  conductor  on  that  train 
allowed  and  authorized  that  man  to  remain  there  without  direct- 
ing him  to  get  off,  or  any  attempt  to  put  him  off,  and  that  afte^ 
wards  he  received  from  him  pay  as  a  first-class  passenger,  not 
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only  to  the  next  station  where  the  freight  train  was  to  stop,  but 
beyond  that  station  to  Danville  Junction,  a  further  point  on  the 
road  where  the  plaintiff  desired  to  go  (for  I  understand  the  evi- 
dence is  that  he  was  going  to  Lewiston,  and  Danville  Junction 
was  the  furthest  possible  point  in  that  direction  on  this  road), 
then  I  instruct  you  that  the  defendant  company  cannot  plead 
their  regulation  in  release  of  their  ordinary  legal  liabilities,  but 
they  are  just  as  liable  as  if  it  had  been  a  passenger  train,  and  as 
if  there  had  been  no  notices,  provided  that  the  plaintiff  was  not 
guilty  of  any  fault  or  want  of  ordinary  care  himself." 

The  verdict  was  for  the  plaintiff,  and  the  defendants  alleged 
exceptions. 

P.  Bame8y  for  the  defendants,  cited  Lygo  v.  Newboldy  9  Ex. 
302 ;  Lucas  v.  Taunton  ^  JV.  B.  Railroad  Co.,  6  Gray  70 ;  2 
Ee<lfield  114,  8d  ed. ;  Elkim  v.  Boston  ^  Maine  Railroad  Co., 
3  Foster  275 ;  Robertson  v.  JV.  F.  ^  £.  Railroad  Co.,  22  Barb. 
91;  a  O.^  a  R.  V.  BeHram,  11  Ohio  467. 

T.  E.  Haskell,  for  the  plaintiff. 

Applbton,  0.  J. — The  defendants  are  common  carriers  of 
passengers  and  freight.  They  may  carry  freight  in  their  pas- 
senger train,  or  passengers  on  their  freight  train.  They  have  a 
right  to  make  all  reasonable  rules  and  regulations  in  the  manage- 
ment of  their  business,  with  which  those  in  their  employ,  or  those 
making  use  of  their  means  of  conveyance,  are  bound  to  conform 
when  informed  of  their  existence. 

By  one  of  the  regulations  of  the  defendant  corporation,  after 
May  23d  1866,  passengers  were  not  ^'  allowed  to  travel  by  freight 
trams  on  that  part  of  the  line  between  Portland  and  South  Paris. 
The  regulation  was  a  reasonable  one,  and  the  defendants  were 
authorized  to  make  it.  It  is,  however,  fairly  inferable  from  the 
regulation  itself  that  previously  passengers  had  been  permitted 
to  travel  by  the  freight  train.  By  the  notice  of  September  8th 
1868,  dated  at  Montreal,  no  passengers  were  to  be  carried  in  the 
brake-vans  attached  to  freight  trains  "  without  written  authority 
from  the  superintendent."  And  '^any  conductor  allowing  a 
passenger  to  travel  on  the  brake-van,  or  any  part  of  the  freight 
train,  will  be  dismissed." 


618        DUNN  V.  GBAND  TRUNK  RAILWAY  CO. 

The  plainti£f  went  aboard  the  freight  train,  in  the  saloon-car, 
and  was  there  with  the  knowledge  of  the  conductor.  It  was  the 
duty  of  the  conductor  to  inform  him  of  this  regulation,  if  it  iras 
to  be  enforced,  and  request  him  to  leave.  If  no  notice  was  given 
of  this  rule,  and  no  request  to  leave,  but  instead  thereof  the  uso&l 
fare  was  received,  he  had  a  right  to  suppose  himself  rightfully  on 
board,  and  entitled  to  all  the  rights  of  a  passenger.  Every  one 
riding  in  a  railroad  car  is,  primd  facie,  presumed  to  be  there  law- 
fully as  a  passenger,  having  paid  or  being  liable,  when  called  on, 
to  pay  his  fare,  and  the  ontts  is  upon  the  carrier  to  prove  affirma- 
tively that  he  was  a  trespasser :  Perm.  Railroad  Co.  v.  Booh,  7 
Am.  Law  Reg.  N.  S.  529.  If  not  being  rightfully  on  board,  and 
being  advised  thereof,  the  plaintiff  neglected  or  refused  to  leave, 
the  conductor  had  a  right  to  remove  him,  using  no  more  force 
than  was  necessary  to  accomplish  that  object :  Fulton  v.  6r.  7. 
Railway,  17  Up.  Can.  428;  miliardy.  Goold,  84  N.  H.  230; 
State  v.  Goold,  63  Maine  279. 

The  regulations  of  the  defendant  corporation  are  binding  on 
its  servants.  Passengers  are  not  presumed  to  know  them.  Their 
knowledge  must  be  affirmatively  proved.  If  the  servants  of  the 
corporation,  who  are  bound  to  know  its  regulations,  neglect  or 
violate  them,  the  principal  should  bear  the  loss  or  injury  arising 
from  such  neglect  or  violation,  rather  than  strangers.  The  cor- 
poration selects  and  appoints  its  servants,  and  it  should  be  respon- 
sible for  their  conduct  while  in  its  employ.  It  alone  has  the  right 
and  the  power  of  removal. 

A  passenger  goes  on  board  a  freight  train,  enters  the  saloon- 
car,  and  remains  there  when  the  train  starts,  against  the  mla 
of  the  company,  but  with  the  knowledge  of  the  conductor,  and 
is  not  directed  or  requested  to  leave,  but  pays  the  usual  fare  of  a 
first-class  passenger  to  such  conductor,  and  is  injured  on  his  pas- 
sage by  the  negligence  or  carelessness  of  the  railroad  corporation. 
Is  he  entitled  to  compensation  for  such  injury  ?  If  inert  matter 
be  injured  or  destroyed  by  the  negligence  or  carelessness  of  a 
common  carrier,  its  owner  can  maintain  an  action,  and  recover 
damages  as  a  recompense  for  such  injury.  Is  the  traveller  en- 
titled to  the  protection  of  the  law,  when  the  negligence  of  the 
carrier  destroys  his  goods,  and  without  its  protection,  when  the 
same  negligence  injures  his  health  or  breaks  his  limbs  ?  If  any 
extraordinary  danger  arises  from  the  violation  of  the  known  rules 


DUNN  0.  GRAND  TBUNK  BAILWAT  CO.  619 

of  the  company,  as  by  standing  on  the  cars  wnbn  in  motion,  the 
passenger  violating  the  rules  assumes  the  special  risks  resulting 
from  such  violation.  But  if  the  act  of  the  passenger  in  no  way 
conduces  to  the  injury  received,  the  carrier  must  be  held  respon- 
sible for  the  necessary  consequences  of  his  negligence  or  want 
of  care :  Baker  v.  Portland,  10  Am,  Law  Reg.  N.  S.  559. 

In  Zump  V.  W.  ^  M.  Railroad  Co.,  9  Rich.  (S.  0.)  84,  there 
were  two  cars  on  the  train,  and  the  plaintiff's  seat  was  in  the 
forward  car.  Near  the  door  on  the  rearward  car  was  a  notice  that 
passengers  should  not  stand  on  the  platform.  The  train  was 
running  over  an  unfinished  part  of  the  road.  The  cross-ties 
were  too  far  apart,  and  were  insufficiently  spiked,  and  the  acci- 
dent arose  from  '^  the  breaking  of  the  cleat  at  the  end  of  one 
of  the  rails."  All  the  other  passengers  were  inside  the  cars,  and 
none  of  them  injured.  The  defence  was  that  the  injury  arose 
from  the  plaintiff's  own  fault  in  standing  upon  the  platform  while 
the  cars  were  in  motion.  The  verdict  was  for  the  plaintiff,  which 
the  court  refused  to  set  aside,  holding  that  whether  the  plaintiff 
had  notice  that  the  platform  was  a  prohibited  place,  and  if  so, 
then  whether  under  the  circumstances  his  own  act  so  contributed 
to  the  injury  as  to  exonerate  the  railroad,  who  were  guilty  of 
negligence,  were  for  the  jury.  The  plaintiff's  seat,  "it  will  be 
recollected,"  observes  O'Neals,  J.,  "  was  in  the  forward  car ; 
the  notice  proved  was  in  the  rear  car,  on  the  platform  of  which 
he  was  standing  when  the  accident  occurred.  That  such  notice 
is  not  enough  to  change  the  liability  of  the  company  to  a  pas- 
senger, is,  I  think,  clear  from  Story  on  Bailment,  §  558.  If  the 
conductor  had  said  to  the  plaintiff,  as  was  his  duty,  '  you  are  in 
an  improper  place,'  and  he  had  then  persisted  in  remaining,  it 
might  have  been  that  this  would  have  excused  the  company  from 
any  consequences  which  might  have  followed."  An  action  was 
brought  against  a  railroad  company  by  a  passenger,  while  travel- 
ling in  one  of  its  gravel  trains.  The  defendant  asked  the  court 
to  instruct  the  jury  that  a  railroad  company  was  not  liable  for  an 
injury  which  might  happen  to  one  taking  passage  in  a  gravel 
train,  and  not  engaged  in  carrying  passengers.  This  requested 
instruction  was  held  to  be  properly  denied  in  Lawrencehurgh  ^ 
Up.  Miss.  Railroad  Co.  v.  Montgomery,  7  Porter  (Ind.)  475,  the 
court  holding  that  in  a  suit  brought  against  a  railroad  for  an 
injury  occasioned  by  a  collision,  it  was  not  sufficient  for  the  com- 
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panj  to  show  that  the  plaintiff  was  acting  at  the  time  in  dig« 
obedience  of  a  proper  order  to  secure  his  safety,  but  that  it 
should  also  appear  that  the  injury  was  occasioned  by  such  dis- 
obedience.    In  WaUan  v.  Northern  Railway  Co.,  24  Up.  Can. 
(Q.  B.)  98,  the  plaintiff  travelling  in  the  defendants'  train  on  a 
passenger  ticket,  went  into  the  express  company's  compartment 
of  a  car.     While  there,  owing  to  the  negligence  of  the  defend- 
ants' servants,  the  train,  which  was  stationary,  was  run  into  by 
another  coming  up  behind  it,  and  the  plaintiff's  arm  was  broken. 
No  person  in  the  passenger  cars  was  seriously  injured.     It  waa 
proved  that  notice  that  the  passengers  were  not  allowed  to  nde 
in  the  baggage-car  was  usually  posted  upon  the  inside  of  the 
door  of  the  passenger-cars,  but  it  was  not  distinctly  shown  that 
it  was  there  on  that  day.     The  jury  found  that  the  plaintiff  vas 
wrongfully  in  the  car,  but  that  he  was  not  told  where  to  go  when 
he  bought  his  ticket,  nor  did  the  conductor  order  him  out,  and  so 
he  was  not  to  blame.     ^^  In  my  opinion,"  observes  Draper,  G.  J., 
'^  the  jury  were  warranted  in  finding  that  the  plaintiff  did  not 
so  contribute  (to  the  injury)  as  to  deprive  him  of  the  right  to 
recover.     Giving  the  fullest  weight  to  the  considerations  urged 
in  the  defence, — such  as  the  ticket  which  the  plaintiff  had,  the 
notices  stated  to  have  been  kept  up  in  the  cars,  conceding  the 
plaintiff  saw  them,  though  it  is  not  proved, — I  do  not  think  they 
preclude  the  plaintiff  from  recovering,  when  the  injury  he  sus- 
tained was  occasioned  by  collision  resulting  entirely  and  directly 
from  the  gross   negligence  of   the   defendants*  servants."    In 
0*Donnel  v.  Alleghany  Valley  Railroad  Co,,  59  Penn.  239,  in  a 
suit  by  an  employee  of  a  railroad  company,  who  held  the  relation 
of  a  passenger,  the  court  charged  that  the  baggage-car  is  an  im- 
proper place  for  a  passenger  to  ride, — ^whether  the  rule  against 
it  was  communicated  to  him  or  not,  if  he  left  his  seat  in  a  pas- 
senger-car and  went  into  the  baggage-car,  it  was  negligence  which 
nothing  less  than  a  direction  or  an  invitation  of  the  conductor 
could  excuse, — and  such  invitation  should  not  be  inferred  from 
his  having  ridden  there  frequently  with  the  knowledge  of  the 
conductor  without  his  objection.     Held  to  be  error. 

That  a  railroad  corporation  cannot  repudiate  the  acts  of  its 
agents  so  as  to  free  themselves  from  responsibility,  for  their 
negligence,  was  held  in  Lackawanna  ^  Bloomsburgh  Railroad  Co. 
V.  Chenowith,  6  Am.  Law  Reg.  N.  S.  98,  when  the  agents  of  a  rail- 
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road  company,  contrary  to  the  instructions  and  rules  of  the 
company,  at  the  request  of  the  owner  of  a  freight-car,  attached 
it  to  a  passenger-car,  the  plaintiff  agreeing  to  run  all  risks,  the 
plaintiff  having  sustained  a  loss  by  the  negligence  of  the  defend- 
ant, brought  his  action  for  compensation.  The  same  defence  was 
attempted  as  in  the  case  at  bar.  The  plaintiff  was  not  a  trespass- 
er, "for,"  observes  Thompson,  J.,  "he  was  there  by  permission, 
and  under  the  contract  of  parties  competent  to  give  him  authority 
to  be  there.  *  *  *  When,  therefore,  they  (the  defendants)  con- 
sented to  hitch  on  his  (plaintiff's)  car  to  the  passenger  train,  even 
at  his  urgent  solicitation, — and  we  have  not  a  particle  of  evidence 
that  other  inducements  to  do  the  act  were  held  out,  excepting 
freedom  from  responsibility  as  a  consequence  of  the  attachment, — 
we  must  presume  it  was  done  with  a  view  to  the  compensation  to 
be  paid  on  the  one  hand,  and  the  usual  care  to  be  exercised  on 
the  other.  The  argument,  however,  is,  that  the  plaintiff  was 
guilty  of  such  a  wrong  in  asking  for  permitting  his  car  to  be 
attached,  that  whether  the  act  contributed  to  the  disaster  or  not, 
he  is  to  be  treated  as  a  trespasser,  and  not  entitled  to  any  com- 
pensation for  injuries  not  wilfully  done.  We  think  this  is  not  the 
law,  unless,  in  a  case  where  the  will  of  an  agent  is  controlled  and 
subverted  by  improper  influences,  he  is  induced  to  do  that  which 
is  manifestly  beyond  the  scope  of  his  powers.  That  there  was  a 
regulation  against  running  freight  trains  with  passenger-cars  may 
be  admitted,  although  it  was  not  properly  proved,  yet  that  neither 
proved  that  it  might  not  be  safely  done,  nor  that  if  the  company 
undertook  to  do  it,  they  might  lay  aside  the  duty  of  care,  and 
commit  such  cases  to  the  guardianship  of  chance." 

When  a  railroad  company  admits  passengers  into  a  caboose-car 
attached  to  a  freight  train,  to  be  transported  as  passengers,  and 
takes  the  customary  fare  for  the  same,  it  incurs  the  same  liability 
for  the  safety  of  the  passengers  as  though  they  were  in  the  regu- 
lar passenger  coaches  at  the  time  of  the  occurrence  of  the  injury : 
Edgertan  v.  N.  Y.  ^  H.  RaOroad  Co.,  89  N.  T.  (12  Tiffany)  227. 
In  Carrol  v.  JV.  F.  d-  N.  H.  Railroad  Co.,  1  Duer  678,  the  plain- 
tiff,  remarks  Bosworth,  J.,  "  took  a  seat  m  the  post-office  apart- 
ment of  the  baggage-car.  The  position  was  injudiciously  chosen, 
and  may  be  assumed  to  have  been  known  to  him  to  have  been  a 
far  more  dangerous  one  than  a  seat  in  a  passenger-car.  He  took 
it  with  the  absent  of  the  conductor.     He  was  not  there  as  a  tres- 


622  DVmi  V.  GRAND  TRUNK  RAILWAY  CO. 

passer,  or  wrongfully  as  between  him  and  the  defendants.  So 
far  as  all  questions  involved  in  the  decision  of  this  action  are 
concerned,  he  was  lawfully  there."  His  being  there  was  not 
such  negligence  as  would  exonerate  the  defendants  from  the  con- 
sequences of  their  negligence  or  want  of  care. 

The  plaintiff  was  not  entitled  by  law  to  be  carried  on  the 
freight  train  contrary  to  the  regulations  of  the  defendant  com- 
pany. They  might  have  refused  to  carry  him,  and  have  used 
force  to  remove  him  from  the  train.  Not  doing  this,  nor  eren 
requesting  him  to  leave,  but  suffering  him  to  remain,  and  recei?- 
ing  from  him  the  ordinary  fare,  they  must  be  held  justly  respon- 
sible for  negligence  or  want  of  care  in  his  transportation. 

The  question  before  the  court  was  whether  the  defendants 
were  liable  at  all  as  common  carriers.  The  defence  was  based 
entirely  upon  a  regulation  of  the  company.  There  was  no  ques- 
tion raised  as  to  the  general  obligations  of  carriers.  Indeed 
none  is  raised  at  the  argument.  The  counsel  for  defendants  rest 
their  defence  on  the  rules  of  the  company.  The  plaintiff  had 
paid  the  usual  fare  of  a  first-class  passenger.  The  defendants 
had  received  it,  and  had  undertaken  the  transportation  of  the 
plaintiff  in  their  freight  train,  during  the  course  of  which  he  was 
injured  by  their  neglect  or  want  of  care.  Under  such  circum- 
stances, the  judge  said  that  they  could  not  ^'  plead  their  regulation 
in  release  of  their  ordinary  liabilities,  but  they  were  just  as  liable 
as  if  it  had  been  a  passenger  train,  and  as  if  there  had  been  no 
notice,  provided  plaintiff  was  not  guilty  of  any  fault  or  want  of 
ordinary  care  himself." 

Undoubtedly  a  passenger  taking  a  freight  train  takes  it  with 
the  increased  risks  and  diminution  of  comfort  incident  thereto, 
and  if  it  is  managed  with  the  care  requisite  for  such  trains,  it  is 
all  those  who  embark  in  it  have  a  right  to  demand :  TheChteagOy 
B.  ^  Q.  Railroad  Oo.  v.  Eazzard,  26  111.  378.  "  We  have  said 
in  The  Chicago  ^  Galena  Railroad  Co.  v.  Fay^  16  111.  568," 
observes  Brbeze,  J.,  ^'  that  a  passenger  takes  all  the  risks  ind- 
dent  to  the  mode  of  travel,  and  the  character  of  the  means  of 
conveyance  which  he  selects,  the  party  furnishing  the  conveyance 
being  only  required  to  adapt  the  proper  care,  vigilance,  and  skill 
to  that  particular  means ;  for  this,  and  this  only,  was  the  defend- 
ant responsible.  The  passengers  can  only  expect  such  aecnritj 
as  the  mode  of  conveyance  affords." 
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If  there  was  any  peculiar  risk  incident  to  transportation  on  a 
freight  train,  the  counsel  should  have  called  the  attention  of  the 
court  to  such  special  difference,  whatever  it  may  be.  But  '^  the 
responsibility  of  a  railroad  company  for  the  safety  of  its  passen- 
gers does  not  depend  on  the  kind  of  cars  in  which  they  are  car- 
ried,  or  on  the  fact  of  payment  of  fare  by  the  passenger :"  Ohio 
^  Miss,  Railroad  Co.  v.  Mahling^  30  111.  9.  "  The  evidence," 
says  Walker,  J.,  in  that  case,  '^  shows  that  the  road  had  been 
carrying  passengers  on  their  construction  trains,  and  they  must 
be  held  to  the  same  degree  of  diligence  with  that  character  of 
train,  as  with  their  regular  passenger  coaches,  for  the  safety 
of  the  persons  and  lives  of  their  passengers." 

If  the  defendants  claimed  that  they  might  exercise  a  diminished 
degree  of  caution  arising  from  the  character  of  the  train,  they 
should  have  requested  a  corresponding  instruction. 

The  cases  to  which  our  attention  has  been  called,  so  far  as  we 
have  been  enabled  to  examine  them,  are  inapplicable.  In  Lygo 
V.  Newboldy  9  Exch.  802,  the  plaintiff  contracted  with  the  de- 
fendant to  carry  certain  goods  for  her  in  his  cart.  The  defendant 
sent  his  servant  with  his  cart,  and  the  plaintiff,  by  the  permission 
of  the  servant,  but  without  the  defendant's  authority,  rode  in  the 
cart  with  her.  On  the  way  the  cart  broke,  and  the  plaintiff  was 
thrown  out  and  injured.  Held,  that  as  the  defendant  had  not 
contracted  to  carry  plaintiff,  and  as  she  had  ridden  in  the  cart 
without  his  authority,  he  was  not  liable  for  the  personal  injury 
she  had  sustained.  But  in  that  case,  it  does  not  appear  that  the 
defendant  was  a  common  carrier, — that  he  undertook  to  carry  or 
received,  or  was  to  receive  any  compensation  for  the  carriage  of 
the  plaintiff.  In  Lucas  v.  New  Bedford  ^  Taunton  Railroad  Co.^ 
6  Gray  65,  it  was  held  that  a  person  who  enters  the  cars  of  a 
railroad  corporation,  not  as  a  passenger,  but  for  the  purpose  of 
assisting  an  aged  and  infirm  relative  to  take  a  seat  as  a  passen- 
ger, must,  in  order  to  maintain  an  action  against  the  corporation 
for  an  injury  sustained  while  leaving  the  cars,  show  that  he  exer- 
cised due  care,  that  the  corporation  was  wanting  in  ordinary  care, 
and  that  such  negligence  was  the  cause  of  the  injury ;  and  if  he 
attempts  to  leave  the  cars  after  they  have  started,  or  finding 
them  in  motion  as  he  is  going  out,  persists  in  making  progress  to 
get  out,  he  cannot  maintain  such  action,  if  his  attempt  causes  or 
contributes  to  the  injury,  even  if  the  corporation  give  him  no 
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special  notice  of  the  time  of  departure  of  the  cars,  and  are  guilty 
of  negligence  in  starting  the  cars,  and  in  a  jerk  occurring  after 
the  first  start,  which  negligence  also  contributes  to  the  injniy. 
But  in  that  case  the  plaintiff  was  not  a  passenger ;  he  was  not 
there  for  the  purpose  of  being  transported.  The  servants  of  the 
corporation  could  not  know,  and  were  not  obliged  to  know,  the 
purpose  for  which  he  came  aboard.  Besides,  the  plaintiff  must 
show  due  care.  The  implication  from  the  case  is,  that  with  due 
care  on  the  part  of  the  plaintiff,  and  negligence  on  part  of  the 
corporation,  the  action  was  maintainable,  and  is  adverse  to  the 
defendants. 

Exceptions  overruled. 

Kent,  Dickerson,  Barrows,  and  Tapley,  JJ.,  concurred. 

It  cannot  be  denied  that  the  foregoing  ease,  there  would  seem  to  be  no  qacstiog 
case  is  one  of  very  great  interest  to  the  in  regard  to  the  soundness  of  the  Tiews 
profession ;  and  the  opinion  of  the  presented  in  the  opinion, 
learned  Chief  Justice  is  drawn  up  with  Bat  the  case  of  a  passenger  iojored 
great  care  and  after  very  deliberate  exa-  upon  a  freight  train  deserres  nnqnestion- 
mination  of  the  oases  bearing  upon  the  ably  a  rerj  different  consideration  fraa 
questions  inrolTed.  We  are  all  accns-  one,  when  the  i^jnry  occurs  upos  a 
tomed  to  accept  the  opinions  of  that  passenger  train.  Upon  the  lattsr  tte 
court  with  so  much  deference  and  re-  conductor  represents  the  companj  to  the 
spect,  that  we  question  whether  any  com-  fullest  extent  as  it  regards  the  entire 
ment  on  our  part  will  be  regarded  as  of  subject  of  reoelying  and  transporting, « 
much  account.  But  we  cannot  disguise  well  as  the  safe  delirery  of  the  pis- 
the  impression,  made  upon  our  own  mind  sengers.  That  is  his  regular  emploj- 
by  the  reading  of  the  statement  of  the  ment,  and  in  all  that  perUins  to  ssch 
trial  in  the  court  below,  that  the  defend-  employment  the  conductor  stands  in  the 
ants  might  very  naturally  have  regarded  place  of  the  company ;  and  his  acts,  isd 
the  instructions  of  the  learned  judge  his  declarations  accompanying  such  sett, 
tA  requiring  of  them  a  somewhat  severe  will  bind  the  company  to  the  fnlleit 
measure  of  duty.  The  opinion  of  the  extent.  And  this  is  true  even  ai  to  hb 
Chief  Justice  in  the  Supreme  Court  omissions  and  the  concessions  therebj 
seems  to  escape  most  of  the  rigors  of  the  fairly  implied.  As,  for  insUnce,  when 
caqp,  as  presented  in  the  court  below,  by  the  passengers  are  allowed,  by  the  eon- 
way  of  presumption  or  inference,  from  ductor,  to  pass  from  car  to  car,  while 
the  admitted  facts  in  the  case.  It  seems  to  the  train  is  in  motion,  or  to  stand  npos 
be  assumed,  both  in  the  court  below  and  the  platforms,  or  to  sit  in  the  btggtgt 
in  that  of  last  resort,  that  the  plaintiff  or  express  cars,  there  can  be  no  ftir 
was  rightfully  upon  the  train,  at  the  question,  that  the  company  will  be  boosd 
time  the  damage  or  injury  occurred,  and  by  his  act. 

that  the  defendants  had  made  themselves  And  we  should  not  be  indined  to 

common  carriers  of  passengers  so  far  as  doubt,  that  where  this,  or  any  similtr 

the  plaintiff  was  concerned.     And  if  freedom,  is  constantly  allowed  the  pss- 

that  point  is  clearly  established  in  the  sengers  upon  passenger  trains,  wlthost 
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objection  or  remonstrance  on  the  part  sengers     it    it    diiTcrent.     They    are, 

of  the  conductors,  the  company  must  be  for  the  time,  under  the  control  of  the 

regarded  as  having  acquiesced   in   the  conductors,  and  their  duty  is  to  put  them 

practice,  although  in  conflict  with  their  in   a  safe  place,  and  keep  them  there. 

general  regulations,  properly  advertised  And  if   they  offer  to  violate  the  rules 

in  the  cars.     We   suppose  some  such  of    the   company,  by  riding   upon   the 

relaxation  is  found  indispensable  on  the  platforms,  or  in  the  baggage  car,  or  in 

American  raijways,  in   order  to   keep  any  other  mode  out  of  the  ordinary  and 

the  peace  with   the   passengers.     For  safe  course,  it  is  the  right  and  the  duty 

among  us  there  is  a  considerably  numer'  of  the  conductors  to  forbid  them,  in  the 

on^  and  influential  class  of  passengers,  most  peremptory  manner,  and  if   they 

who  almost  insist  upon  perfect  freedom  persist  in  their  course,  to  compel  them 

of  locomotion  and  obserration,  in  all  to  desist  by  force,  if  need  be.     And  if 

places  and    under  all    circumstances,  the  conductors  do  not    exercise  their 

The  propensity  proceeds  doubtless  from  right  and  duty  in  these  particulars,  they 

different  motires,  in  different  persons,  must  be  regarded  as  baring  assented  to 

Some  do  it  from  mere  listlessness  and  the  course  pursued  by  the  passenger, 

Dnrest ;    others  from    curiosity  and  to  subject  of  course  to  the  increased  risk, 

satisfy  a  morbid  sense  of  inquisitive-  thereby  incurred,  being  borne  by  sucb 

ness ;    and  others  still   to  show   they  passenger.     And,  subject  to  this  quali* 

can  do  it,   and  not  suffer  detriment,  fication,  the  act  of  the  conductor,  upon 

There  are  doubtless  many  other  reasons,  a    regular    passenger    train,   must    be 

IS  to  find  out  friends  and  acquaintances,  regarded  as  binding  the  company  to  an 

&c.    But  certain  it  is,  no  conductor  can  assent  to  carrying  the  passenger  m  that 

control  or  hinder  it  if  he  were  ever  so  mode.    And   the  same  would  be  true, 

iDDch  disposed  to  do  so.    People,   in  probably,  if  some  foolhardy  passenger 

this  country,  will  insist  upon  making  all  (of  which  there  are  multitudes  all  over 

the  railway  tracks  common  highways  the  country,  especially  during  the  sum- 

for  foot  passengers  ;  and  equally  upon  mer  excursions,  in  search  of  new  adven- 

clinbing  about  in  all  directions  upon  tares),  should  insist  upon  standing  upon 

moving    passenger    trains ;    and  there  his  head,  or  lying  his  full  length  upon 

seems  to  be  no  remedy,  but  to  submit  the  platform  of    the  cars  during  the 

to  it.  They  all  feel,  that  it  is  unsafe  for  entire  passage.     The  company  must  be 

others,  bat  indispensable  for  themselves  regarded  as  bound  by  the  act  of  the  con- 

to  do  so.    And  if  railway  companies  ductor,  if  he  did  not  forcibly  prevent  it, 

are  compelled  to  submit  to  it,  all  that  at  least  to  the  extent  of  stipulating  to 

we  can  say  is,  that  the  blame  cannot  be  carry  the  passengers  in  that  mode,  as 

thrown  upon  their  servants  but  must  rest  safely  as  it  was  practicable  to  do  in  that 

upon  themselves.    But  the  cases  of  pas-  peculiar  mode  of  transportation.    If  the 

sengers  and  strangers  are  by  no  means  passenger  was  damaged  in  consequence 

analogoas.     There  is,  for  instance,  no  of  his  foolhardiness,  in  persisting  in 

implied  permission  to  a  stranger  to  walk  riding  in  that  particular  mode,  he  could 

upon  a  railway  track,  because  the  road-  not  recover  of  course.    But  if  he  could 

master  does  not  drive  him  off,  as  he  show  that  his  peculiar  mode  of  riding 

doubtless  might,  if  he  chose.    But  hav-  did  not  contribute  to  his  injury,  but  that 

ing  no  responsibility  in  the  matter,  he  it  resulted  whollij  from  the  negligence 

is  not  obliged  to  do  so ;  and  no  implied  of  the  company,  he  might  nnquestion- 

asBent  is  the  result    of   his    omission  ably  still  recover, 

to  do  so.    But  in   the    case   of  pas-  Bat  as  we  understand  the  settled  law 
Vol.  XIX.— 40 
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npon  the  subject,  in  regard  to  passenger  He  only  becomes  such  when  the  csitt- 

transportation  upon  freight  trains,  the  ing  of  passengers  becomes  an  habitoal 

rule  of  implication,  as  against  the  com-  business.  *  •  ♦  Upon  the  eridencc  stated 

panies,  resulting  from  the  acts,  declara-  in  the  case  that  <  both  roads  had  been  la 

tions,  and  acquiescence  of  the  conductors,  the    habit  of  occasionalljf  transporting 

is  entirely  different,  wo  might  say  the  some     passengers     upon    the   freight 

reverse,  from  what  it  is  upon  passenger  trains,    when   they    were    anxioas    to 

trains.     Upon  the  freight  trains  of   a  go,'  we  think  we  should  not  be  ja<ti- 

railway  company  the  conductors   hare  fied  in  saying  that  they  were  common 

no  implied  authority  to  bind  the  company  carriers  of  passengers  upon  their  freight 

by  allowing  persons   to   be  carried  as  trains :   Elken    v.  B,  ^  i/.,  3  Foster 

passengers.     Every  one  is  presumed  to  275." 

have  notice,  that  railways  do  not  carry  It  seems  to  us  that  this  presents  the 
passengers  upon  their  ordinary  freight  question  in  its  true  light,  and  we  should 
trains,  and  that  if  one  is  allowed  to  pass  seriously  question,  whether  a  conductor 
upon  them  as  a  passenger,  it  is  con-  of  a  freight  train  can  fairly  be  ssid 
ceded  as  a  favor  and  subject  to  the  im-  to  have  any  authority  to  bind  die 
plied  condition,  that  they  will  incur  the  company,  by  accepting  passengers  npon 
additional  risk  and  inconvenience  neces-  his  freight  trains.  It  seems  to  us  that 
sarily  incident  to  that  mode  of  transpor-  justice  to  the  companies  requires,  that 
tation.  This  rule  has  been  of\en  de-  any  one  who  rides  upon  a  freight  train 
clared  and  is  recognised  in  the  principal  should  be  required  to  show  permission 
case  as  well  as  in  many  others :  Afurch  '  to  do  so  from  the  superintendent  of  the 
V.  Concord  Rai/wap,  29  N.  H.  9,  where  road,  just  as  much  as  if  he  were  ridiog 
the  question  is  discussed  and  very  fiiirly  upon  the  engine,  in  order  to  show  himself 
presented  by  Mr.  Justice  Bbll.  rightfully  upon  the  train.  The  conductor 
"The  stage  proprietor  is  a  earner  of  of  a  freight  train  has  no  more  right  to 
passengers  by  his  coaches,  but  he  does  accept  passengers  for  transportation, 
not  thereby  become  a  common  carrier  than  has  the  baggage-master  or  the 
of  passengers  by  his  baggage  wagons,  engineer  upon  a  passenger  train,  to  allov 
if  he  carries  on  that  business  at  the  passengers  to  ride  with  them  in  their 
same  time.  Both  the  companies  and  departments.  We  have  always  main- 
the  individuals,  in  these  cases,  are  bound  tained  the  necessity  of  holding  railvarj 
to  their  customers  by  the  same  duties  to  the  strictest  responsibility  in  regard 
relative  to  their  freight  trains  and  bag-  to  passenger  transportation.  Bnt  ve 
gage  wagons,  and  have  the  snme  rights  should,  at  the  same  time,  require  pas- 
as  to  the  roads  over  which  they  travel,  sengers  to  submit  obediently  to  all  the 
as  if  they  had  no  connection  with  the  just  requirements  of  the  companies,  and 
business  of  common  carriers  of  pas-  if  they  needlessly  and  understandingly 
sengcrs.'*  #  «  #  «<The  first  question  departed  from  them,  to  accept  the  coti- 
whicli  arises  upon  the  point  is,  whether  sequences  in  patient  submission.  If 
the  railroad  companies  have  made  them-  railway  companies  nm  passenger  cars 
selves  common  carriers  of  passengers  upon  their  freight  trains,  or  in  any  other 
by  the  freight  trains  ♦♦*?»'  *<It  is  mode  invite  passengers  to  accept  pas- 
very  clear  that  a  wagoner,  who  occasion-  sage  upon  them,  the  company  arc  boom! 
ally  carries  a  passenger  upon  his  wagons  to  the  same  degree  of  responsibilitr  as 
as  a  matter  of  special  accommodation  if  they  carried  them  in  re$ral«f  P^"^ 
and  agreement,  does  not  thereby  he-  senger  trains.  But  where  this  is  on'T 
come  a  common  carrier  of  passengers,  occasional  and  for  the  accommodarion 


TYLER  V,  TODD.                                          627 

of  the  pasMDger,  the  rale  of  construe-  it  seems  to  as,  the   condnctor  of  the 

tioR  should  be,  we  think,  in  faror  of  the  freight  train  was  not ;  but  wo  ur^e  this 

company  and  the  passenger  be  required  yiew   with  hesitation  against  so  high 

to  show  clearlj  that   he  rode  in  that  authority. 

mode  by  the    consent  of   the    proper  T.  F.  K. 
agent  of  the  company,  which  in  this  case, 


Supreme   Court  of  Errors  of  Connecticut. 
JULIUS  TYLBR  and  Another  r.  ALFRED  TODD. 

In  a  suit  against  the  .defendant  as  endorser  of  a  promissory  note,  the  question 
being  whether  the  endorsement  was  genuine  or  forged,  and  the  defendant  claim- 
ing that  his  name  had  been  forged  to  a  large  number  of  notes  of  the  pame  maker, 
and  that  this  was  one  of  them,  the  plaintiffs  introduced  a  witness  who  testified 
that  he  receiTcd  the  note  from  the  maker  and  sold  it  to  one  E.,  from  whom  it  ap- 
peared that  the  plaintiffs  received  it.  Heldt  that  on  cross-examination  he  might 
be  inquired  of  as  to  having  purchased  other  notes  with  the  defendant's  name 
endorsed  thereon,  such  eyidence  tending  to  show  that  the  witness  might  be  mis- 
taken in  relation  to  the  particular  note  by  confounding  it  with  some  of  the  others. 

The  defendant  testified  in  his  own  behalf  that  he  had  received  forty-eight 
notices  of  protest  as  endorser  of  notes  of  the  same  maker  from  banks  within  a  few 
months,  and  stated  the  amounts  of  the  notes.  Held,  that  this  evidence  was  admis- 
sible in  connection  with  his  previous  testimony  that  he  had  endorsed  but  one  of 
the  notes  protested,  as  tending  to  prove  that  there  was  a  large  number  of  forge- 
ries, a  fact  material  to  be  shown  in  order  to  establish  an  alleged  confederacy  be* 
tween  the  maker  of  the  notes  and  certain  otlier  parties. 

Questions  of  this  character,  involving  a  great  variety  of  transactions  with  the 
accompanying  circumstances,  often  require  the  testimony  to  take  a  wide  range. 

Where  it  does  not  appear  clearly  on  what  ground  testimony  objected  to  was 
admitted,  and  it  was  admissible  for  any  purpose,  the  court  cannot  regard  it  as 
having  been  admitted  for  an  improper  purpose. 

Where  an  objectionable  question  was  asked  and  was  permitted  on  objection  by 
an  aaditor,  but  the  witness  in  his  answer  stated  only  a  fact  that  was  admissible 
iQ  evidence,  it  was  held  that  the  impropriety  of  the  question  was  not  a  sufiicient 
reason  for  setting  aside  the  auditor's  report. 

Where  the  same  question  was  repeated  and  the  witness  answered  it  in  a  manner 
that  was  in  itself  inadmissible,  but  the  counsel  at  once  disclaimed  it  as  evidence, 
it  was  held  that  the  impropriety  of  the  question  an(U  answer  was  not  a  sufiicient 
reason  for  setting  aside  the  auditor's  report. 

Where  a  witness  was  introduced  as  an  expert  in  judging  of  the  genuineness  of 
M^Tia^nres,  it  was  held  to  bo  proper  for  the  party  calling  him  to  inquire  of  him  as 
to  his  residence,  his  occupation,  and  the  length  of  time  he  had  been  engaged  in 
husiness  that  would  qualify  him  to  judge  of  signatures,  and  also  to  his  actual 
experience  in  such  matters  as  a  witness  in  court. 

l^pon  the  question  whether  a  signature  is  genuine  or  forged  it  is  the  practice  in 
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this  state  to  allow  the  disputed  signature  to  be  compared  in  court  with  others 
that  are  genuine.  ' 

Bat  for  this  purpose  they  must  not  only  bo  genuine,  but  must  be  admitted  or 
proved  to  be  such  before  they  can  be  used,  and  a  signature  of  which  the  genaioe- 
ness  is  not  thus  established  cannot  be  used  eren  in  a  cross-examination  of  a  wit- 
ness to  test  his  accuracy  as  to  another  signature. 

An  expert  ought  not  to  be  permitted  to  give  an  opinion  as  to  the  genuineness 
of  a  signature  upon  a  comparison  of  signatures  not  before  the  court. 

Where  an  expert  testified  as  to  his  opinion  from  a  comparison  of  signatores 
made  out  of  court,  it  was  held  that  the  opposing  party  had  a  right  to  object  to  the 
evidence,  but,  not  taking  that  objection,  had  no  right  to  require  the  production  of 
the  signatures  so  examined. 

The  defendant  had  testified  that  hp  had  endorsed  but  nine  notes  signed  bj  P., 
and  that  there  were  forty -seven  notes  made  by  P.  upon  which  his  name  had  been 
forged  as  an  endorser.  To  contradict  the  defendant  evidence  was  ofiered  hy  the 
plaintifis  that  six  notes  of  P.  had  been  shown  to  the  defendant,  purporting  to  be 
endorsed  by  him,  and  that  he  had  not  repudiated  them.  Held  that  this  evidences 
not  admissible,  unless  it  were  shown  that  these  notes  were  a  part  of  the  foitj- 
seven  which  he  disputed,  and  not  a  part  of  the  nine  which  he  admitted. 

A  witness  cannot  be  inquired  of  on  cross-examination  as  to  irrelevant  mstten 
for  tlie  mere  purpose  of  contradicting  him. 

Assumpsit  against  the  defendant  as  an  endorser  of  a  promissoiy 
note  ;  brought  to  the  Superior  Court  in  JjTew  Haven  county  and 
referred  to  an  auditor.  The  plea  was  the  general  issue,  with 
notice  that  the  defendant  denied  the  genuineness  of  the  endorse- 
ment of  his  name  upon  the  note.  The  auditor  found  the  issue  for 
the  defendant,  and  the  plaintiffs  remonstrated  against  the  accept- 
ance of  the  report.  The  Superior  Court  found  the  facts  upon  the 
remonstrance,  and  reserved  the  questions  arising  thereon  for  the 
advice  of  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

Doolittle,  with  whom  was  O,  Ives^  for  the  plaintiffs. 

Baldwin,  for  the  defendant. 

Carpenter,  J. — The  question  before  the  auditor  was,  whether 
the  name  of  Alfred  Xodd  on  the  back  of  the  note  in  suit  was  a 
genuine  or  false  signature.  It  was  claimed  that  bis  name  had 
been  forged  to  a  large  number  of  notes,  amounting  in  the  aggr^ 
gate  to  a  large  sum,  and  that  this  was  one  of  the  forged  notes. 
The  auditor  found  the  issue  for  the  defendant,  and  the  plaintifis 
remonstrated  against  the  acceptance  of  the  report.  The  questions 
raised  on  the  remonstrance  will  be  considered  in  their  order. 
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1.  Francis  Warner,  a  witness  introduced  by  the  plaintiffs,  tes- 
tified in  chief  that  he  received  the  note  in  suit  from  Kichard 
Piatt,  the  maker,  th^i  he  sold  it  to  Eneas  Warner,  from  whom  it 
was  found  that  the  plaintiffs  received  it,  and  that  it  was  signed  by 
R.  Piatt.  All  the  questions  put  in  the  cross-examination,  which  are 
objected  to,  relate  to  the  purchase  of  other  notes  from  the  same 
maker,  many  of  which  had  the  name  of  the  defendant  endorsed^ 
thereon.  We  do  not  see  why  that  was  not  a  legitimate  cross- 
examination.  It  might  tend  to  show  that  the  witness  was  mis- 
taken in  relation  to  the  matter  testified  to  by  him  in  chief,  by 
showing  that  he  had  confounded  this  note  with  some  one  of  the 
many  other  notes.  If  «o,  the  auditor  was  clearly  right  in  re* 
ceiving  the  evidence. 

2.  The  defendant  was  asked  how  many  notices  of  protests  of 
R.  Piatt's  notes  from  banks  he  had  received  in  the  last  few 
months.  He  replied,  "  forty-eight ;"  and  stated  the  amounts  of 
the  notes,  &c.  This  testimony,  by  itself,  was  not  important ;  but, 
in  connection  with  the  fact  previously  sworn  to,  that  he  had 
signed  but  one  of  the  notes  protested,  tended  to  prove,  if  the  wit- 
ness was  believed,  that  there  were  a  large  number  of  forgeries 
outstanding,  a  fact  material  to  be  shown  in  order  to  establish  the 
alleged  confederacy  between  Piatt,  Warner  and  Smith.  And  we 
think  also  that  it  was  relevant  to  the  main  issue.  Questions  of 
this  character,  involving  as  they  do  a  great  variety  of  transactions 
vith  the  accompanying  circumstances,  often  require  the  testi- 
mony to  take  a  wide  range.  This  was  evidently  one  of  those 
cases,  and  the  testimony  was  properly  admitted. 

3.  The  case  does  not  state  clearly  on  what  ground  the  testimony 
relating  to  the  Goodsell  note  was  received,  or  for  what  purpose  it 
was  used.  The  defendant  now  claims  that  Piatt  was  a  reluctant 
witness,  that  he  had  reason  to  suppose  that  he  would  testify  to 
the  combination,  as  he  had  previously,  as  it  is  claimed,  testified 
in  effect  to  the  same  thing  in  an  affidavit,  and  that  the  questions 
put  were  designed  and  adapted  to  elicit  such  testimony.  If  that 
was  all  there  was  to  it,  we  think  it  was  within  the  discretionary 
power  of  the  court  to  permit  the  questions  to  be  put.  If  the  testi- 
mony was  limited  to  that  the  plaintiffs  have  no  cause  of  complaint. 
Inasmuch  as  it  does  not  appear  for  what  purpose  it  was  received 
and  used,  and  we  can  see  that  for  one  purpose  it  might  have  been 
legitimately  received,  although  for  other  purposes  it  might  be 
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inadmissible,  we  cannot  say,  as  matter  of  law,  that  it  was  received 
for  an  illegitimate  purpose. 

4.  The  question  put  by  the  defendant  to  the  same  witness,  "Do 
you  know  of  anything  which  causes  you  to  believe  that  Henry  F. 
Smith  wrote  the  name  of  Alfred  Todd  on  any  note  or  notes  signed 
by  you  during  the  summer  or  fall  of  1868  V*  was  objectionable, 
in  form  and  substance,  and  should  not  have  been  permitted.  But 
the  fact  sworn  to  in  response,  that  there  were  more  notes  out 
than  he  could  account  for,  was  admissible.  The  answer  being 
proper  and  admissible,  we  do  not  think  the  impropriety  of  the 
question  a  sufficient  reason  for  setting  aside  the  report.  The 
second  answer,  in  response  to  a  repetition  of  the  question,  was 
clearly  inadmissible,  and  would  have  been  a  sufficient  reason  for 
setting  aside  the  report,  had  not  the  defendant's  counsel,  in  the 
time  of  it,  disclaimed  it  as  evidence.  If  the  case  had  been  on 
trial  to  a  jury,  it  might  be  questionable  whether  the  evidence 
would  not  have  some  effect  notwithstanding  the  disclaimer,  but 
with  a  court  accustomed  to  try  causes  and  to  distinguish  between 
the  legitimate  and  illegitimate  eifect  of  evidence,  we  cannot  b^ 
lieve  that  any  injustice  was  done. 

5.  The  principal  matter  sworn  to  by  William  Hull  was  mate- 
rial to  the  issue  and  not  objected  to  by  the  plaintiffs.  The  fact 
that  was  objected  to  was  introductory  merely,  and  only  important 
as  being  a  part  of  the  transaction.  As  such  it  was  clearly 
admissible. 

6.  We  see  no  objection  to  the  testimony  of  Paine.  He  was 
introduced  as  an  expert.  As  a  preliminary  fact  it  was  necessary 
to  show  that  he  was  one.  For  that  purpose  it  was  proper  to 
inquire  of  him  as  to  his  residence,  his  occupation,  and  the  length 
of  time  he  had  been  engaged  in  business  that  would  qualify  him 
to  judge  of  handwriting.  We  also  think  it  was  proper  to  show 
that  he  had  had  actual  experience  in  such  matters  as  a  witness. 

Moreover  it  tended  to  show  the  estimation  in  which  he  was 
held  by  those  who  knew  him  best,  and  was  admissible  upon  the 
same  principle  that  we  sometimes  allow  a  party  in  the  first  in- 
stance to  show  that  a  stranger  witness  sustains  a  good  character 
for  truth  and  veracity  at  home :  Merriam  v.  Hartford  f  -V. 
ITaven  R,  li,  Co.^  20  Conn.  354 ;  Mogers  v.  Moore,  10  Conn.  13. 

7.  The  rule  prevailing  in  England,  and  some  of  the  states,  ex- 
cludes a  comparison  of  handwriting  in  cases  of  this  character. 
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But  in  this  state  we  allow  the  disputed  signature  to  be  compared 
with  signatures  admitted  or  proved  to  be  genuine.  The  triers 
may  compare  and  judge  for  themselves,  and  experts  may,  upon 
comparison,  give  their  opinions.  But  the  signature  used  as  a 
standard  of  comparison  must  not  only  be  genuine,  but  must  be 
admitted  or  proved  to  be  such  before  it  can  be  used.  No  case 
has  come  to  our  knowledge  in  which  the  signature  written  by 
another  party,  or  a  disputed  signature,  has  been  used  for  any 
such  purpose.  While  we  do  not  question  the  propriety  of  the 
rale  adopted  in  this  state,  we  are  not  disposed  to  extend  it  so  as 
to  embrace  false  or  disputed  signatures.  This  limitation  of  the 
rule  is  necessary  in  order  to  avoid  confusion  and  collateral  issues. 
And  we  think  the  same  rule  with  the  same  limitation  should  apply 
to  cases  where  the  object  is,  as  in  this  case,  to  test  the  accuracy 
of  an  expert.  The  same  evils  result  'from  the  introduction  of 
such  testimony,  yrhether  introduced  for  one  purpose  or  the  other. 
The  law  in  Massachusetts  in  respect  to  a  comparison  of  hand- 
writing is  similar  to  our  own.  The  Supreme  Court  of  that  state, 
in  Bacon  v.  Williams^  13  Gray  525,  held  that  a  disputed  signa- 
ture could  not  be  used  in  cross-examination  of  a  witness  to  test 
his  accuracy  as  to  another  signature. 

We  think  therefore  that  the  auditor  did  right  in  refusing  to 
allow  the  signature  written  by  the  plaintiffs*  counsel  to  be  used 
in  the  cross-examination  of  the  witness. 

8.  The  question  relating  to  the  testimony  of  Mr.  Bristol  seems 
to  be  this.  He  at  first  testified  in  behalf  of  the  plaintiffs  that  he 
believed  the  signature  to  be  genuine.  Subsequently,  at  the  in- 
stance of  the  defendant,  he  testified  that  he  had  again  examined 
the  signature,  and  was  of  the  impression  that  it  was  counterfeit. 
On  a  cross-examination  by  the  plaintiffs  it  appeared  that  the 
change  in  his  opinion  was  in  part  the  result  of  a  comparison  with 
other  signatures,  not  before  the  court,  some  of  which  were  said 
to  be  genuine  and  others  not.  The  plaintiffs  then  insisted  that 
those  signatures  should  be  produced ;  but  the  auditor  overruled 
this  claim.  We  agree  with  the  plaintiffs*  counsel  that  an  expert 
should  not  be  permitted  to  give  an  opinion  formed  upon  a  compa- 
rison with  signatures  not  before  the  court.  Hence  if  the  testi- 
mony had  been  objected  to  when  the  fact  appeared,  it'would  have 
been  the  duty  of  the  court  to  exclude  it,  unless  under  the  circum- 
stances it  was  admissible  as  affecting  his  previous  testimony.    But 
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if  admissible  at  all  for  any  purpose,  its  force  as  an  opinion  must 
have  been  materially  weakened,  if  not  entirely  destroyed,  by  the 
matter  elicited  by  the  cross-examination.  The  plaintiffs  took  bo 
exception  to  the  testimony,  but  the  presumption  is  that  they  had 
the  benefit  of  having  it  weighed  in  connection  with  the  facts.  In 
one  or  the  other  of  these  ways  the  plaintiffs  had  their  remedy; 
bht  we  do  not  think  they  had  a  right  to  demand  the  production 
of  the  signatures,  and  thus  cumber  the  case  with  a  multiplicity 
of  collateral  issues.  But  if  we  are  wrong  in  this,  there  is  another 
view  of  the  question  which  is  conclusive  against  the  plaintiffs. 
The  question  calls  for  the  genuine  and  false  signatures  alike.  If 
upon  any  principle  they  were  entitled  to  the  former,  they  clearly 
were  not  entitled  to  the  latter.  If  a  party  group  together  admis- 
sible and  inadmissible  testimony,  and  insists  upon  the  admission 
of  the  whole,  the  court  is  not  bound  to  make  the  distinction,  but 
may  reject  the  whole  together. 

9.  Before  the  testimony,  offered  by  the  plaintiffs,  that  six  notes 
were  shown  the  defendant  in  the  month  of  August  1868,  and  not 
repudiated  by  him,  as  referred  to  in  the  9th  reason  of  the  remon- 
strance, could  have  any  effect  by  way  of  contradicting  the  defend- 
ant, who  had  testified  that  he  had  endorsed  but  nine  notes,  signini 
by  R.  Piatt,  after  the  preceding  April,  it  was  necessary  to  show 
that  said  notes  were  not  a  part  of  the  nine,  but  were  in  fact  a 
part  of  the  forty-eight,  claimed  to  be  forgeries.  As  that  did  not 
appear,  and  the  testimony  offered  was  unaccompanied  with  any 
offer  to  make  such  proof,  we  think  the  auditor  did  right  in  ex- 
cluding it. 

10.  The  plaintiffs,  in  the  cross-examination  of  Joseph  R.  Piatt, 
elicited  matters  which  had  no  relation  to  the  matters  testified  to 
by  the  witness  in  chief. 

To  lay  the  foundation  for  contradicting  him,  the  question 
stated  in  the  remonstrance  was  put  to  him,  but  the  auditor  ex- 
cluded the  question,  and  rejected  the  evidence.  It  is  not  pre- 
tended that  the  note,  referred  to  in  the  question,  had  any  rela- 
tion to  the  note  in  suit.  It  was  irrelevant  matter,  and  the  rule  is 
too  well  settled  to  require  argument,  that  a  witness  cannot  be 
inquired  of  respecting  such  matters,  for  the  mere  purpose  of  con- 
tradicting him. 

On  the  whole,  we  advise  the  Superior  Court  to  accept  the 
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auditor's    report,   and  render   judgment    thereon    for  the   de- 
fendant. 

In  this  opinion  the  other  judges  concurred,  except  IIinman, 
C.  J.,  who  did  not  sit. 

The  foregping  case  can  scarcely  fail  thev  insult  the  court  and  bring  discredit 

to  interest  the  profession,  from  the  great  both  upon  themselves  and  their  client, 

number  of  practical  qnestions  involved  And  on  the  other  hand^  counsel  who 

in  it.  are  conscious  of   having  a  gowl  cau<o 

1.  The  range  of  cross-examination,  and  honorable  witnesses,  will  not  be  over 
It  does  not  always  seem  to  be  rcmcm-  sensitive  in  regard  to  the  reason n hie 
bered  by  courts,  that  if  cross-examina-  allowance  of  cross-examination.  The 
tion  is  to  be  allowed  as  a  test  of  the  most  absurd  and  the  most  damn^ing 
intelligence  and  fairness  of  the  witness,  course  to  his  own  side,  is  the  course  nut 
it  becomes  indispensable  to  these  ends,  unfrequently  pursued  by  counsel  of  cross- 
that  it  should  be  left  to  a  great  extent  examining  his  adversary's  witnesses 
to  the  discretion  of  the  examining  uponevery  point  of  their  testimony,  from 
counsel,  both  as  to  the  mode  adopted  beginning  to  end,  thus  conipoilint;;  the 
and  the  range  pursued.  And  the  minds  witnesses  to  reaffirm  every  point  of  their 
of  counsel  seem,  sometimes,  equally  testimony,  in  the  minutest  detail,  and 
oblivious  of  the  fact,  that  in  conducting  thus  supplying  any  defects  which  may 
such  cross-examination,  they  are  placed,  have  occurred  in  putting  in  the  testi- 
to  a  considerable  degree,  upon  their  pro-  mony.  It  is  certain  that  in  the  great 
fei^ional  honor.  The  very  discussion  majority  of  cases,  the  adversary's  case 
of  the  limits  of  cross-examination,  in  the  is  fortified  by  the  cross-examination  of 
presence  of  the  witness,  at  once  puta  him  his  witnesses,  and  in  not  a  few,  a  defect- 
apon  his  guard,  and  thus  defeats  most  ive  case  is  supplemented  and  made  out, 
of  its  beneficial  effects.  There  seems  to  whereas,  if  left  upon  the  examination 
be,  iu  the  popular  mind,  a  kind  of  admi-  in  chief,  the  party  must  have  failed, 
ration  of  coarseness  and  impudence  on  This  may  look  like  exaggeration,  but 
the  part  of  examining  counsel ;  and  the  we  feel  sure  it  is  not. 
counsel,  too  often  it  may  be  feared,  aspir-  2.  In  regard  to  the  comparison  of  a 
ing  to  no  higher  merit  than  popular  disputed  signature  with  those  which  are 
admiration,  lend  themselves  to  an  abuse  genuine,  it  must  be  remembered,  that 
of  professional  privilege,  in  treating  a  the  fact  of  its  genuineness  must  be  shown 
witness  as  a  kind  of  volunteer  combat-  beyond  all  question,  either  by  the  ad- 
ant,  defying  all  impeachment.  There  mission  of  the  party,  or  by  the  testimony 
coald  be  no  greater  misapprehensions,  of  some  one  who  saw  the  author  make. 
The  witness  is  a  portion  of  the  court,  so  or  admit  the  genuineness  of  the  signature 
to  speak,  brought  there  by  compulsion,  used  for  comparison.  Unless  this  were  so 
and  altogether  indispensable  to  the  ends  the  experts  and  the  jury  might  be  com- 
of  justice,  and  as  much  under  the  shield  paring  two  fabricated  signatures  with 
and  protection  of  the  court,  as  the  each  other.  The  English  rule  restricts 
counsel  are.  It  therefore  greatly  becomes  comparison  of  handwriting  to  docu- 
connsel  to  consult  their  own  self-respect,  ments  already  in  the  case  for  some  legi- 
in  framing  their  questions,  and  not  to  tiraate  purpose  connected  with  it ;  and 
forget  that  in  browbeating  a  witness,  does  not  allow  the  resort  to  merely  spe- 
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culative  comparisons;  and  it  must  be  justice:  1  Greenl.  £t.  {}  578  dseq., 
confessed  there  are  some  cogent  reasons  Doe  y.  Suck^miore^  5  Ad.  &  EUis  703, 
against  such  a  course.     It  enables  the  731,  and  other  cases  cited  b?  Mr.  Green- 
parties   to  select   signatures   suited   to  leaf, 
their  ends  rather  than  those  of  truth  and  I.  F.  B. 


Supreme  Court  of  Errors  of  Connecticut. 

LINCOLN  V.  McCLATCIIIE. 

The  defendant  in  the  month  of  March  put  into  the  hands  of  the  plaintiff,  a  real- 
estate  broker,  for  sale,  a  house  in  a  certain  city  street,  at  the  price  of  $6500;  the 
plaintiff  to  receive  a  commission  of  1  per  cent,  if  he  sold  the  house,  the  defendant 
to  have  the  right  to  sell  it  himself  without  being  liable  to  a  commission,  and  the 
plaintiff  not  to  advertise.  The  plaintiff  entered  the  house  on  his  books,  and  in 
December  and  January  following  advertised  houses  for  sale  on  that  street.  G., 
who  lived  on  the  street  and  was  desirous  of  finding  a  house  near  by  for  a  friend, 
saw  the  advertisement  and  went  to  the  plaintiff  ^s  office  and  learned  that  the 
defendant's  house  was  for  sale.  lie  informed  his  friend,  and  the  latter  went  to 
the  defendant  and  negotiated  with  him  for  it  and  finally  purchased  it.  The  par- 
chaser  did  not  see  the  plaintiff  nor  go  to  his  office,  and  G.'s  action  in  the  matter 
was  wholly  voluntary  :  Held  that  the  plaintiff  was  entitled  to  his  commission. 

A  sale  made  by  the  defendant,  upon  which  the  plaintiff  was  to  have  no  commis- 
sion, held  to  mean  a  sale  to  a  purchaser  found  by  the  defendant  wholly  withoct 
the  plaintiff's  procurement. 

The  plaintiff,  by  some  misunderstanding,  had  altered  the  entry  of  the  price  on 
his  books  from  $6500  to  $6000,  and  gave  the  latter  price  tn  G.  when  he  inqaired. 
The  defendant's  price  remained  $6500,  and  he  sold  the  house  for  $6400 :  Urld 
that  the  plaintiff  was  still  entitled  to  his  commission. 

Assumpsit,  to  recover  a  commission  for  the  sale  of  real  estate, 
claimed  to  be  due  to  the  plaintiff  as  a  real-estate  broker ;  brought 
to  the  Superior  Court  in  Hartford  county.  The  following  facts 
were  found  by  an  auditor  to  whom  the  case  w^as  referred : 

On  the  14th  of  March  1866,  the  defendant  left  with  the  plain- 
tiff, a  real-estate  broker  in  the  city  of  Hartford,  upon  sale,  a 
certain  piece  of  real  estate,  with  house  and  buildings,  upon  Can- 
ton street,  in  Hartford.  The  plaintiff  was  instructed  not  tn 
advertise  the  place,  but  was  to  sell  it  at  private  sale  for  ?6500, 
and  in  case  of  such  sale  he  was  to  receive  1  per  cent,  as  a  com- 
mission. The  defendant  was  to  have  the  right  to  sell  it  himself, 
and  in  that  case  the  broker  was  to  have  no  commission  or  pay. 
The  plaintiff  entered  a  description  of  the  place,  with  particulars 
of  price,  &c.,  in  his  descriptive-book,  kept  in  his  office  for  consul- 
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*tation  hj  his  customers.  Subsequently  the  plaintiff  reduced  the 
price  upon  bis  descriptive-book  to  $6000,  supposing  that  he  had 
the  defendant's  consent,  which  the  latter  had  not  in  fact  given 
him. 

In  December  1866,  and  in  January  1867,  the  plaintiff  adver- 
tised houses  upon  Canton  street  for  sale.  One  Goqdwin  resided 
upon  Canton  street,  and  had  been  looking  for  a  house  suitable 
for  a  friend  of  his  named  Burdick.  He  also  took  an  interest  in 
real-estate  matters  generally,  particularly  in  his  neighborhood. 
He  was  attracted  by  the  advertisement  to  the  plaintiff's  office, 
where  he  learned  from  the  plaintiff  that  the  defendant's  house 
was  for  sale.  The  plaintiff  gave  him  $6000  as  the  price.  Good- 
win subsequently  informed  Burdick  that  McClatchie's  house  was 
for  sale  at  $6000.  Burdick  asked  him  to  look  at  it  and  report 
to  him.  He  did  so,  and  advised  Burdick  to  buy.  Burdick  then 
examined  the  house  himself,  and  soon  after  entered  into  negotia- 
tion  with  the  defendant  personally,  which  resulted  in  the  defend- 
ant's selling  to  Burdick  the  place  (with  a  few  articles  of  personal 
property  worth  less  than  $100),  for  $6500,  on  the  18th  of  Feb- 
ruary 1867.  Burdick  had  no  personal  intercourse  or  dealing 
with  the  plaintiff.  Goodwin's  connection  with  the  plaintiff  in  the 
matter  was  voluntary.  Goodwin  informed  Burdick  before  he 
purchased  that  the  house  was  in  the  plaintiff's  hands  for  sale  at 
§0000. 

If  upon  the  foregoing  facts  the  court  should  be  of  opinion  that 
the  defendant  was  not  legally  liable  to  the  plaintiff,  the  auditor 
found  the  defendant  not  indebted ;  but  if  the  court  should  be  of 
opinion  that  upon  the  facts  the  defendant  was  liable,  then  the 
auditor  found  the  defendant  indebted  to  the  plaintiff  in  the  sum 
of  §64,  with  interest  from  February  18th  1867. 

The  Superior  Court  rendered  judgment  for  the  defendant,  and 
the  plaintiff  brought  the  record  before  this  court  by  a  motion  in 
error. 

Ili/de  and  Jones,  for  the  plaintiff. 

Cole,  for  the  defendant. 

Park,  J. — ^If  Burdick,  the  purchaser,  had  gone  to  the  office 
of  the  plaintiff  to  ascertain  what  real  estate  there  was  for  sale 
and  there  obtained  all  the  information  that  was  communicated  to 


636  LINCOLN  p.  McCLATCHIE. 

Goodwin,  and  in  consequence  thereof  had  opened  a  negotiation 
with  the  defendant  to  purchase  and  had  finally  purchased  the 
premises,  the  counsel  for  the  defendant  concede  that  he  would 
have  heen  liable :  Murray  v.  Ourrie^  7  Car.  &  P.  584 ;  WilktAion 
V.  Martin^  8  Id.  1 ;  Burnett  v.  Bouch,  9  Id.  620. 

But  the  claim  is,  that  the  fact  that  the  information  that  Bur- 
dick  received  was  communicated  to  him  by  Goodwin,  who  received 
it  from  the  plaintiff  while  he  was  not  acting  as  the  agent  of  Bur- 
dick  in  procuring  it,  materially  alters  the  character  of  the  trans- 
action, and  renders  the  defendant  not  liable  to  the  plaintiff. 

It  appears  that  Goodwin  was  the  personal  friend  of  Burdick, 
and  knew  that  the  latter  wished  to  purchase  a  dwelling-houi^e. 
His  friendship  prompted  him  to  search  for  a  suitable  place  for 
his  friend  that  was  for  sale.  He  saw  an  advertisement  of  the 
plaintiff  of  houses  for  sale  upon  Canton  street,  and  went  to  his 
oflSce  for  information  about  them.  He  there  learned  that  the 
defendant  had  a  house  for  sale,  and  was  told  the  price.  This 
information  he  communicated  to  Burdick,  and  informed  him  that 
the  house  was  in  the  plaintiff 's  hands  for  sale.  Burdick  the^^ 
upon  requested  Goodwin  to  examine  the  premises  and  report  to 
him.  Goodwin  did  so,  and  advised  Burdick  to  purchase.  Bur- 
dick then  examined  the  house  himself,  and  soon  after  entere<l 
into  negotiation  with  the  defendant  to  purchase,  which  resulted 
in  a  sale. 

•Had  Burdick  in  the  first  instance  requested  Goodwin  vt  do 
what  was  done  by  him  in  this  transaction,  the  case  would  have 
stood  precisely  as  if  Burdick  had  procured  the  information  him- 
self from  the  plaintiff,  on  the  principle  qui  facit  per  alium  facit 
per  se,  and  the  defendant  in  that  case  would  clearly  have  been 
liable.  Is  the  case  materially  different?  Goodwin  acted  for 
Burdick  in  procuring  the  information.  He  did  not  casually  ob- 
tain it,  but  went  to  the  office  of  the  plaintiff  to  ascertain  what 
intelligence  he  had  to  disclose.  Burdick  acted  upon  the  informa- 
tion when  communicated  to  him  by  Goodwin,  knowing  from  what 
source  it  had  been  obtained.  He  adopted  the  acts  of  Goodwin, 
which  was  equivalent  to  a  previous  request  to  perform  the  acts. 
The  plaintiff  was  pursuing  the  business  of  a  broker  in  giving  the 
information,  and  Goodwin  received  it  for  Burdick  in  the  capacity 
of  a  messenger  and  conveyed  it  to  him.  Suppose  Goodwin  had 
informed  the  plaintiff  for  what  purpose  he  inquired,  and  the 
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information  had  been  given  for  the  purpose  of  being  communi- 
cated to  Burdick,  would  the  case  for  the  plaintiff  have  been 
stronger  ?  The  information  was  given  in  order  to  procure  a  pur- 
chaser, and  can  the  fact  that  Goodwin  did  not  make  known  for 
whom  he  was  acting  make  any  material  difference,  when  his  act 
operated  directly  to  bring  the  buyer  and  seller  together  ?  They 
show  that  the  plaintiff  was  the  procuring  cause  of  the  sale,  as 
much  as  would  have  been  the  case  if  Goodwin  had  made  known 
his  business,  or  Burdick  had  gone  in  person  to  the  office  of  the 
plaintiff  and  obtained  the  information  himself. 

The  defendant  further  claims  that  he  specially  reserved  the 
right  to  sell  the  property  himself,  without  being  liable  to  pay  a 
commission  to  the  plaintiff.  We  think  the  proper  construction 
of  the  understanding  was,  that  the  defendant  should  have  the 
right  to  sell  to  a  purchaser  found  by  him  independently  of  the 
plaintiff's  procurement 

For  these  reasons  we  think  there  is  manifest  error  in  the  judg- 
ment complained  of. 

In  this  opinion  the  other  judges  concurred. 

The  foregoing  opinion  seems  to  us  it  or  to  make  sale  of  it  himself,  without 

extremely   valuable   by   reason    of    its  first  paying  the  broker  his  commission, 

handling  of  a  rcry  common  and  some-  certainly  not  unless  he  specially  reserves 

times  perplexing  question  in  a  very  just  such  right. 

and  common-sense  manner.  There  seem,        2.  Those  in  the  interest  of  the  ven- 

as  we  might  naturally  expect  perhaps,  dors  seem  to  suppose  the  broker  has  no 

to  be  two  extreme  views  in  regard  to  right  to  any  kind  of  recompense  for  all 

commissions  being  due  brokers,  agents,  he  may  do  or  pay,  by  way  of  inviting 

or  factors,  for  the  jale  of  cbmmodities,  or  negotiating  a  sale,  unless  he  actually 

and  especially  of  real  estate.   We  mean  consummates  it. 

now,  of  course,  in  those  cases  where  no        The  trutli  seems  to  lie  between  these 

special  contract  or  custom  exists,  which  extremes,  and  in  the  precise  line  indi- 

might  control  the  same.  rated  in  the  opinion.     The  broker  may 

1.  It  seems  by  those  in  the  interest  pursue  his  own  mode  in  finding  a  pur- 

of  the  brokers,  to  be  supposed  in  the  chaser ;  and  there  is,  probably,  an  im- 

absence  of  all  special  customs  or  con-  plied  understanding,  that  if  the  vendor 

tracts,  that,  where  a  broker  is  employed  shall  withdraw  his  property  or  effect  a 

to  negotiate  a  sale,  for  which    he  is  sale  solely  on  his  own  account,  he  may 

to  receive  a  specified  or  customary  com-  do  so,  but  in  that  event  he  may  be  bound 

mission,    that    the    commissions    are  to  reimburse  any  expense   the  broker 

earned  the  moment  the  property  is  com-  may  have  incurred  by  advertising  or 

mitted  to  the  broker  for  sale,  and  that  otherwise.      But  unless  he  contributed 

the  owner  can  have  no  control  over  the  to  the  sale  made  by  the  owner  of  the 

property  thereafter,  either  to  withdraw  property  he  is  not  entitled  to  commis- 
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siong.  Commissions,  to  nomine^  can  reasonable  or  just  than  that  the  broker 
only  be  earned  by  a  complete  sale  ;  the  should  receive  commissions:  />ari«T. 
same  as  freight  is  the  mother  of  wages,  Vermont  Central  Railway,  29  Vs.  127. 
and  the  completing  of  the  voyage,  under  But  if  the  broker  find  a  purchaser  tt 
ordinary  circumstances,  is  required  in  the  price  required  and  the  owner  refu>e 
order  to  demand  freight.  to  sell,  the  broker  will  be  entiil«i  to 
But  if  the  efforts  of  the  broker  in  fact  claim  full  commissions :  AVI:  t.  Emma- 
procure  the  purchaser,  even  where  the  Ung^  22  How.  U.  S.  69  ;  Bailey  v.  Chap- 
bargain  is  made  with  the  owner,  and  man,  41  Mo.  536.  So  also  where  rk 
without  his  knowing  of  the  fact  that  gale  fails  through  defect  of  title:  A.'/ 
the  action  of  the  broker  procured  the  ^.  Miller,  43  Barb.  529  ;  Topping  t. 
purchaser,  nevertheless,  upon  that  fact  ffeaUy,  S  F.  &  F.  325. 
being  disclosed,  nothing  can  be  more  j^  y,  B. 


Circuit  Court  of  the  United  States,  Southern  District  of  Georgia. 

HARVEY  W.  LATHROP  17.  DAVID  M.  BROWN. 

A  state  statute  providing  that  in  all  suits  founded  on  any  debt  or  contract  nude 
prior  to  1865  or  in  renewal  thereof,  the  plaintiff  should  not  have  a  verdict  or  judg- 
ment until  he  had  made  it  clear  to  the  tribunal  trying  the  same,  that  all  le^l 
taxes  chargeable  by  law  upon  the  same  had  been  duly  paid  for  each  year  since  the 
making  of  the  debt  or  contract ;  and  that  the  giving  in  of  the  debt  for  taxation 
and  payment  of  the  taxes  should  be  a  condition  precedent  to  a  recovery,  is  uncoa- 
stitutional,  as  far  at  least  as  regards  debts  or  contracts  made  before  its  passage. 

On  demurrer.     The  facts  are  stated  in  the  opinion. 
Harden  ^  Levy^  for  plaintiflf. 
A,  W.  Stone,  for  defendant. 

Bradley,  J. — This  is  an  action  brought  by  Harvey  W.  Lathrop, 
a  citizen  of  Maryland,  against  David  M.  Brown,  upon  a  promissorj 
note  dated  January  1st  1862,  whereby  one  Jacob  L.  Riley,  as  princi- 
pal, and  Brown  as  surety,  promised  by  the  1st  of  January,  then 
next,  to  pay  John  J.  McLeod,  or  bearer,  $2280.50  for  value 
received.  Two  thousand  dollars  were  paid  on  the  note  Dectober 
8th  1865.  The  suit  is  brought  for  the  balance.  The  defendant, 
amongst  other  things,  pleads  that  the  contract  was  made  prior  to 
1st  of  June  1865,  and  that  by  a  statute  of  Georgia  of  13th  of 
October  1870,  it  was  enacted  that  in  all  suits  brought  iu  or 
before  any  court  of  the  state  founded  on  any  debt  or  contract 
made  before  the  1st  of  June  1865,  or  in  renewal  thereof,  it  should 
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not  be  lawful  for  the  plaintiff  to  have  a  verdict  or  judgment  in  his 
favor  until  he  had  made  it  clear  to  the  tribunal  trying  the  same, 
that  all  legal  taxes  chargeable  by  law  upon  the  same  liad  been 
duly  paid  for  each  year  since  the  making  of  said  debt  or  contract. 
And  further :  In  every  trial  upon  a  suit  founded  upon  any  such 
contract,  it  is  provided  that  said  debt  has  been  legally  given  in 
for  taxes  and  the  taxes  paid  shall  be  a  condition  precedent  to  a 
recovery  on  the  same  ;  and  in  every  such  case,  if  the  tribunal  try- 
ing h  not  clearly  satisfied  that  said  taxes  have  been  duly  given  in 
and  paid,  it  shall  so  find ;  and  said  suit  shall  be  dismissed  ;  and 
defendant  avers  that  the  causes  of  action  in  the  declaration  men- 
tioned were  chargeable  with  taxes,  which  have  not  been  given  in 
or  paid. 

The  plaintiff  demurs  to  this  plea.  The  question  is,  whether 
said  statute  is  constitutional,  and  I  am  clearly  of  opinion  that  it 
is  not.  It  imposes  upon  the  plaintiff  conditions*  for  a  recovery 
Tkich  were  not  required  to  be  performed  when  the  contract  was 
made — conditions  onerous,  and  if  he  has  not  paid  the  taxes, 
impossible  to  be  performed.  It  imposes  a  penalty  and  forfeiture 
for  non-payment  of  taxes,  which  it  is  conceded  did  not  exist  when 
the  taxes'  were  assessed  and  payable.  It  therefore  not  only 
impairs  the  validity  of  a  contract,  but  is  an  ex  post  facto  law. 
Restrictions  on  the  remedy  which  materially  affect  a  contract  tend 
as  much  to  impair  its  validity  as  laws  passed  to  abrogate  it. 
They  differ  only  in  degree.  I  have  no  hesitation  or  doubt  on  the 
subject. 

Judgment  for  plaintiff. 


The  foregoing  decision  possesses  a 
peculiar  interest  at  the  present  time, 
and  ejipecially  as  the  same  question  as 
to  the  constitutionality  of  the  statute 
of  October  13th  1870,  is  now  pending 
before  the  Supreme  Court  of  the  state 
of  Georgia. 

On  the  1 1th  March  1 868,  the  **  Georgia 
Constitutional  Conrention**  ordained 
and  ailopted  a  constitution,  the  Sd  sub- 
division of  section  17,  article  5,  of  which 
reads  as  follows  :  *'It  shall  be  in  the 
power  of  the  General  Assembly  to  assess 
and  collect  upon  all  debts,  judgments, 
or  causes  of  action  when  due,  founded 


on  any  contract  made  or  implied  before 
the  iHt  day  of  June  1865,  in  the  hands 
of  any  one  in  his  own  right,  or  as  trus- 
tee, agent,  or  attorney  of  another  on  or 
after  the  Ist  day  of  January  1868,  a 
tax  of  not  exceeding  25  per  cent,  to  be 
paid  by  the  creditor  on  pain  of  the  for- 
feiture of  the  debt,  but  chargeable  by 
him  as  to  one-half  thereof  against  the 
debtor,  and  collectable  with  the  debt. 
Provided,  that  this  tax  shall  not  be 
collected  if  the  debt  or  cause  of  action 
be  abandoned  or  settled  without  legal 
process,  or,  if  in  judgment,  be  settled 
without  lery  and  sale."  —  By  an  Act 
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of  Congress  passed  on  the  25th  of  June  impair  the  obligation  of  the  comtmd,  Bol 
1868  to  admit  the  states  of  North  Caro-  if  that  effect  is  produced,  it  is  immt- 
lina,  South  Carolina,  Georgia,  and  other  terial  whether  it  is  done  hj  acting  oa  tbc 
states  to  representation  in  Congress,  it  remedy  or  directly  on  the  contract  itself. 
is  declared  among  other  things  *^that  In  either  case  it  is  prohibited  bj  dx 
the  3d  subdivision  of  the  17th  section  of  Constitution."  In  Van  Hoffmann, 
article  5  of  the  Constitution  of  Georgia,''  Citjf  of  Quincg^  4  Wall.  535,  the  covrt 
as  above  quoted,  ^' shall  be  null  and  say:  '*No  attempt  has  been  made  lo 
void,  and  that  the  General  Assembly  fix  definitely  the  line  between  altera- 
of  said  state  by  solemn  public  act  shall  tions  of  the  remedy,  which  are  to  be 
declare  the  assent  of  the  state  to  the  deemed  legitimate,  and  those  whkb, 
foregoing  fundamental  condition."  under  the  form  of  modifying  the  remcdr, 
Public  Laws  U.  S.  1867-8.  On  the  impair  substantial  rights.  *♦♦  If  thee 
2 1  St  July  1868,  the  legislature  of  Geor-  doctrines  were  rM  infers  the  consistent 
gia  accepted  and  assented  to  the  said  and  soundness  of  the  reasoning  which 
condition,  leaving  out  the  parts  declared  maintains  a  distinction  between  the  coo- 
null  and  void  by  Congress.  tract  and  the  remedy — or,  to  speak  more 

On  the  Idth  October  1870,  the  same  accurately,  between  the  remedy  and  the 

legislature   passed  an   act  ''to  extend  other  parts  of  the  contract — might per- 

the  lien  of  set-off  and  recoupment  as  haps  well  be  doubted.     Bvt  tkey  reM » 

against  debts  contracted  before  the  Ist  this  court  upon  a  foundation  of  authmtf, 

June  1865,  and  to  deny  to  such  debts  too  firm  to  be  ^aken.  *  *  *  The  doctrine 

the  aid  of  the  courts  until  the  taxes  upon  the  subject  established  by  the  latest 

thereon  have  been  paid ;"  which  is  the  adjudications  of  this  court  render  the 

statute  pleaded  in  the  above  case.     To  distinction  one  rather  of  form  than  sob- 

this  statute  there   are  sixteen  sections,  stance."    Jn  Buizr.  City  of  Mtucaiiw, 

but  it  is  not  necessary  to  refer  particu-  8  Wall.  575,  the  court  held  "thatt 

larly  to  any  others  than  those  quoted  by  remedy  which  the   statutes  of  a  state 

the  learned  judge  in  his  opinion.     A  give  for  the  enforcement  of  contracts 

general  demurrer  to  this  plea  brought  cannot  be  taken  away,  as  respects  pre- 

up  the  question  of  the  constitutionality  viously  existing  contracts,  by  judiciil 

of  the  statute.  decisions  of  the  state  courts  constmiog 

Judge  Bbadlbt  has  decided  that  the  the  statutes  wrongly.  *  *  ♦  It  has  beea 

act  is  unconstitutional.    **  It  not  only,"  uniformly  held  by  this  court  that  such 

remarks  the  judge,  'Mmpairs  the  vali-  remediee  are  within   the  protection  of 

dity  of  a  contract,  but  is  an  ex  poet  facto  the  Constitution  of  the  United  States, 

law.     Restrictions  on  the  remedy  which  and  that  any  state  law  which  substtn- 

materially  affect  a  contract  tend  as  much  tially  impairs  them  is  as  much  prohibited 

to  impair  its  validity  as  laws  passed  to  by  that  instrument  as  legislation  which 

abrogate  it.    They  differ  only  in  degree.'*  otherwise  impairs  the  obligation  of  the 

Such  has  been  the  ruling  of  the  Su-  contract.     This  subject  was  fully  coa- 

preme  Court  of  the  United  States  in  a  sidered  in  Van   Hoffman  v.    Citj  «f 

series  of  decisions  from  Branson  v.  Kin-  Quincy^  4  Wall.  557." 

«•«,  1  How.  313,  decided  in  1843,  to  Butz  The  constitutionality  of  this  statute 

V.  Muscatine,  decided  in  1869,  8  Wall,  of  Oct.  1870,  is  now  before  the  Saprcme 

575.    In  the  first  case  the  court  say :  Court  of   Georgia ;    and    from   recwi 

**  Whatever  belongs  merely  to  the  remedy  decisions  delivered  by  that  court,  we  ait 

may  be  altered  according  to  the  will  of  constrained  to  believe  that  the  sttwte 

tht  etikUi,  provided  the  alteration  does  not  will  be  held  to  be  constitutional.    ^ 
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1868,  this  conn  held  '*  that  the  proTision  tion  of  a  contract ;"  and ''  that  the  Con- 

of  the  Constitntion  of  the  United  States,  stitution  of  the  United  States  does  not 

which  denies  to  a  state  the  right  to  pass  prohibit  a  state  from  divesting  a  vested 

snj  law  impairing  the  obligation  of  con-  right,  except  when  that  right  is  vested 

tracts,  does  not  interfere  with  the  right  by  rirtne  of,  and  under  a  contract  of  the 

of  a  sUte  to  pass  law  acting  upon  the  parties/*      Wabhbr,    J.,    dissenting: 

rmedif:'^  CuUs  ^  Johnaon  v.  Bardee^  38  Hardeman  v.  Downer^  39  Ga.  425.     If 

6a.350;WARNEB,  J.,  dissenting.  This  this  court  could  decide  the  Relief-Law 

decision  was  delivered  upon  the  question  of  1868  and  the  Homestead  and  £x- 

as  to  the  constitionalitj  of  the   Relief-  emption  Laws  of  1869  constitutional,  it 

Law,  passed  in  1868.  In  1869,  the  Con-  will   have  no  trouble  in  deciding  the 

stitntionaiity  of  the  Homestead  and  Ex-  Statute  of  1870  constitutional,  and  for 

emption  Laws  was  before  the  court,  and  the  third   time  publicly  disregard  the 

the  court  held  that    <*  homestead   and  adjudications  of  the  Supreme  Court  of 

exemption  laws,  though  retroactive,  do  the  United  States  which  **rest  upon  a 

not  fall  within  the  prohibition  of  article  foundation  of  authority,  too  firm  to  be 

10,  sec.  1st  of  the  Constitution  of  the  shaken." 

United  States,  declaring  that  no   state  j.  h.  T. 
shall  pass  any  law  impairing  the  obliga- 


United  States  Circuit  Court,  Northern  District  of  Georgia. 

JEFFERSON  C.  FRENCH  o.  LEWIS  TUMLIN. 

Judgments  of  the  courts  of  Georgia  during  the  war  are  valid  judgments  so  far 
as  relates  to  parties  within  their  jurisdiction. 

A  judgment  of  a  court  of  Georgia,  in  November  1861,  for  the  purchase-money • 
of  slaves,  was  a  valid  judgment  when  entered,  and  may  be  enforced  now. 

The  provisions  of  the  Constitution  of  Georgia  that  *'no  court  shall  have  juris- 
diction to  enforce  any  debt  tbe  consideration  of  which  was  a  slave  or  the  hire 
thereof,"  so  far  as  it  relates  to  contracts  valid  when  made,  is  repugnant  to  the 
Constitntion  of  the  United  States,  and  void. 

This  was  an  action  of  debt  on  a  bond  conditioned  for  the  pay- 
ment of  a  judgment  obtained  by  one  Chisolm  (whose  assignee 
plaintiff  was)  in  the  Inferior  Court  of  Cass  (now  Bartow)  county, 
November  25th  1861,  but  stipulating  that  "if  the  State  Conven- 
tion, to  be  held  in  December  1867,  or  any  state  legislature,  shall 
pass  any  resolution,  ordinance,  act,  or  law  that  shall  relieve  defend- 
ant from  his  constitutional  and  legal  liability  to  pay  said, 
judgment,  or  any  part  thereof,  then  defendant  is  to  be  relieved! 
and  discharged  from  complying  with  said-  obligation  in  the  same 
way  and  manner,  and  to  the  same  extent,  that  he  is  relieved  and 
discharged  from  the  payment  of  the  judgment/'  &c. 
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Defendant  pleaded  among  other  things  that  there  was  no  con- 
sideration for  the  bond,  because  the  judgment  therein  mentioned 
was  utterly  void,  being  rendered  while  the  sovereign  authority  of 
the  state  was  displaced  and  its  constitutional  government  over- 
thrown, and  whilst  its  functions  were  usurped  by  a  furious  and 
revolutionary  government ;  and  that  said  judgment  was  rendered 
by  and  under  said  spurious  and  revolutionary  government,  and 
was  for  the  price  and  purchase-money  of  slaves,  and  for  no  other 
cause ;  that  plaintiff  took  said  bond  with  notice  of  these  facts, 
and  that  he  paid  ne  value  for  the  same,  &c. 

To  this  plea  there  was  a  replication  and  to  the  replication  a 
special  demurrer,  but  these  are  not  necessary  to  notice  in  the  viev 
taken  by  the  court. 

Akin,  Hammond  ^  Son,  and  Dougherty,  for  plaintiff. 
Bleckley,  for  defendant. 

Erseine,  D.  J. — The  obvious  intention  of  the  plea  is  to  show 
that  there  was  no  consideration  for  the  making  of  the  bond ;  and, 
under  the  code,  want  of  consideration  is  a  good  defence.  The 
object  and  design  of  the  other  matters  stated  in  the  plea  are,  that 
the  judgment  is  a  nullity,  because  it  was  rendered  in  this  state 
whilst  the  rightful  government  was  overthrown,  and  its  place 
usurped  by  a  spurious  authority ;  but  if  not  void  for  that  reason, 
then  it  was  void  because  it  was  rendered  upon  an  undertaking 
which  cannot  be  recognised  or  enforced  in  this  court,  the  price 
and  purchase-money  of  slaves.  The  other  branches  of  the  plea 
may  be  passed  over  for  the  present.  It  is  to  the  substantial  ele- 
ments alone  of  the  plea  that  the  court  must  look  in  giving  judg- 
ment. 

There  is  nothing  indicated  in  the  plea  going  to  show  that  the 
defendants,  or  either  of  them,  in  the  action  brought  by  Chisolm 
in  the  Inferior  Court  of  Cass  (Bartow)  county,  had  no  notice  of 
the  action,  or  that  they  questioned  the  jurisdiction  and  had  their 
plea  overruled,  and  had  no  further  remedy,  or  that  for  good  rea- 
soiw  they  did  not  appear  and  defend.  And  I  find  nothing  in  the 
record  before  me  which  states,  or  from  which  it  can  be  inferred, 
that  defendants  in  that  suit  were  not  citizens  of  Greorgia,  and  one 
or  both  of  them  resident  of  Cass  county,  when  the  proceedings 
were  instituted. 
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Had  the  Inferior  Court,  pending  the  action  in  1861,  jurisdic- 
tion of  the  parties  and  subject-matter  of  the  suit  brought  by 
Chisolm  against  Fields  and  Tumlin,  and  if  so,  was  the  judgment 
for  the  purchase-money  of  slaves  valid  ?  and  if  valid,  then  can 
this  court  recognise  it  now,  and  if  necessary  enforce  it  ? 

Neither  of  these  inquiries  is  free  from  embarrassment.  I  learn 
that  these  or  similar  questions  now  stand  for  argument  on  error 
or  appeal  before  the  Supreme  Court  of  the  United  States.  And 
had  they  not  risen  here,  during  the  progress  of  a  trial  at  bar,  I 
would  have  deferred  judgment  and  awaited  the  decision  of  the 
Supreme  Court.  But  as  they  are  directly  presented  by  the 
pleadings,  I  will  pass  upon  them — not  with  hesitancy  in  the  per- 
formance of  a  duty,  yet  not  without  diffidence  in  my  ability  to 
perform  it  well.     I  shall  be  as  brief,  as  possible  in  my  remarks. 

Looking  to  the  first  specific  clause  in  the  plea,  that  the  judg- 
ment rendered  on  the  26th  of  November  1861  was  void,  for  the 
reason  that  it  was  pronounced  during  the  rebellion,  I  refer  to  the 
case  CuyUr  v.  FerriUy  8  Am.  Law  Reg.  N,  S.  100.  A  suit 
had  been  instituted  in  1862  or  1868,  by  certain  heirs,  through 
guardians,  in  the  so-called  Superior  Court  of  Chatham  county, 
in  this  state,  to  partition  land.  One  of  these  heirs  was  a  citizen 
of  Alabama,  the  other  of  Georgia ;  but  Dr.  Cuyler,  another  heir, 
was  a  citizen  of  Pennsylvania,  and,  at  the  time  the  suit  was  pend- 
ing, a  surgeon  in  the  national  army.  He  was  notified,  in  accord- 
ance with  the  statutory  laws  of  Georgia,  by  publication,  to  appear 
and  defend.  He  did  neither.  The  court  ordered  the  property, 
as  it  could  not  be  equitably  devised,  to  be  sold,  and  Cuyler's  share 
of  the  proceeds  invested  in  Confederate  bonds,  which  was  done. 
The  other  heirs  received  their  moiety  in  Confederate  treasury 
notes.  After  the  war,  Cuyler  filed  his  bill  against  Ferrill,  who 
had  purchased  the  property,  and  the  other  heirs,  to  set  aside  the 
proceedings.  And  I  decreed  them  to  be,  so  far  as  they  concerned 
Br.  Cuyler,  utterly  null  and  void,  because  that  tribunal  had  no 
jurisdiction  of  him  or  his  estate.  But  as  to  the  position  of  those 
heirs  who  had  voluntarily  sought  the  aid  of  that  court,  I  declined 
to  express  any  opinion.  Had  it  been  a  point  absolutely  neces- 
sary for  decision,  I  apprehend  that  I  would  have  been  warranted 
in  holding  that  they  or  their  guardians  (as  the  case  might  be) 
were  by  their  own  voluntary  act  estopped  from  denying  the  vali- 
dity of  the  proceedings  in  the  so-called  Superior  Court. 
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In  1868  the  Supreme  Court  of  the  tJnited  States,  in  The  State 
of  Texas  v.  White,  7  Wall.  100,  said :  "  It  is  not  necessary  to 
attempt  any  exact  definition  within  which  the  acts  of  said  state 
(Texas)  government  must  be  treated  as  valid  or  invalid.  It  may 
be  said,  perhaps,  with  sufficient  accuracy,  that  acts  necessary 
to  peace  and  good  order  among  citizens,  such,  for  example,  as 
acts  *  *  *  •  providing  remedies  for  injuries  to  person  and  estate, 
and  other  similar  acts  which  would  be  valid  if  emanating  from  a 
lawful  government,  must  be  regarded  in  general  aa  valid  when 
proceeding  from  an  actual  though  unlawful  government." 

I  think  that  the  court  meant  to  employ  the  term  ^'  remedies" 
in  the  ordinary  legal  and  judicial  sense,  and  did  not  inteDd  to 
confine  it  to  the  redress  of  torts  and  injuries  alone,  but  that  it 
should  also  apply  to  the  enforcement  of  contracts.  I  do  not 
think  that  the  judgment  is  void  for  the  first  special  cause  alleged 
in  the  plea. 

The  next  fact  stated  in  the  plea  is,  that  the  judgment  was  for 
the  price  and  purchase-money  of  slaves  and  for  no  other  cause 
whatsoever.  Is  the  judgment  invalid  for  this  reason  ?  The  opi- 
nions which  I  have  always  entertained  on  the  subject  of  slaYerj 
— the  buying  and  selling  of  human  beings  like  sheep  in  the  sham- 
bles— must  be  here  laid  out  of  view ;  for  it  is  the  duty  of  the 
judge  to  declare  the  law  of  the  case  before  the  court,  and  to 
forget,  while  discharging  his  official  duties,  his  own  private  opi- 
nions. Time  will  not  permit  me  to  give  a  full  exposition  of  mj 
views  on  this  question.  Therefore,  in  brief,  if  the  contract  was 
for  the  price  and  purchase-money  of  slaves,  and  that  contract  was 
the  immediate  subject  of  the  action  upon  which  the  judgment  of 
the  25th  of  November  1861  was  founded,  the  judgment,  when 
rendered,  was,  in  the  opinion  of  this  court,  valid.  But  it  is  said 
that  even  if  valid  then  it  is  not  so  now,  or  if  valid  now  it  cannot 
be  recognised,  or  (if  necessary)  enforced  by  this  court ;  and  the 
first  paragraph  of  section  17,  article  5,  of  the  state  constitution 
of  1868  is  referred  to.     It  is  as  follows : — 

'^  No  court  or  officer  shall  have,  nor  shall  the  General  Assem- 
bly give,  jurisdiction  or  authority  to  try  or  give  judgment  on  or 
enforce  any  debt,  the  consideration  of  which  was  a  slave  or  slaves, 
or  the  hire  thereof.". 

The  word  "judgment"  is  not  in  this  paragraph,  but  it  is  neces- 
sarily included  in  the  term  "  debt,"  a  judgment  being  but  a  debt 
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of  record — a  chose  in  action — and  in  this  state  negotiable  by 
endorsement  or  written  assignment  like  bills  or  promissory  notes ; 
but  the  transferee  takes  it  ^^  subject  to  the  same  equities  and 
defences  as  the  original  plaintiff  in  judgment  was."  This  pro- 
rision  of  the  constitution  has  been  before  the  Supreme  Court  of 
the  state  on  more  than  one  occasion.  The  leading  case,  however, 
is  Shorter  v.  Cohb  et  a/.,  89  Ga.  285.  The  opinion  of  the  court* 
(Warner,  J.,  dissenting)  was  delivered  by  Chief  Justice  Brown. 
Shorter,  as  bearer,  sued  Cobb  upon  a  promissory  note  made  in  1861, 
and  payable  twelve  months  thereafter;  the  note  was  given  for 
slaves,  and  the  court  below  dismissed  the  action  for  want  of  juris- 
diction, and  the  Supreme  Court  of  Georgia  affirmed  the  judgment. 

I  here  remark  that  it  was  in  accordance  with  certain  Acts  of 
Congress  that  the  state  convention  was  called.  A  constitution 
was  framed  and  submitted  to  Congress,  and  certain  portions  of  it 
were  stricken  out  by  Congress.  But  the  provision  which  I  have 
just  read  was  allowed  to  remain.  On  this  matter  the  Chief  Jus- 
tice in  his  opinion  says :  "  But  it  is  the  constitution  as  amended 
and  approved  by  the  Congress  of  the  United  States,  by  virtue 
of  their  authority  as  the  conquering  power,  to  dictate  a  form  of 
government  to  the  conquered,  which  is  accepted  by  the  people 
of  the  state  as  an  act  of  obedience  to  the  conqueror,  and  not  as 
a  matter  of  will  or  sanction." 

He  afterwards  says,  "that  Congress  is  presumed  to  have 
sanctioned  every  word  and  line  of  it  which,  upon  examination. 
Congress  did  not,  while  amending  it,  require  to  be  stricken  out 
or  changed."  From  these  propositions  the  Chief  Justice  draws 
the  following  corollary :  "  The  state  has  not  pretended  to  destroy 
the  obligation  of  this  class  of  contracts.  She  has  simply  said, 
with  the  sanction  of  Congress  in  forming  her  new  government, 
that  her  (the  state's)  courts  shall  have  no  jurisdiction  to  enforce 
them." 

In  Luther  v.  Borden^  7  How.  42,  the  court  said  that  "  it  rests 
with  Congress  to  decide  what  government  is  the  established  one 
in  a  state.  For,  as  the  United  States  guarantee  to  each  state  a 
republican  government.  Congress  must  necessarily  decide  what 
government  is  established  in  the  state,  before  it  can  determine 
whether  it  is  republican  or  not." 

This  question  is  wholly  political,  its  determination  belongs  exclu- 
sively to  Congress,  and,  therefore,  it  is  in  no  wise  judicial  in 
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its  nature.  And  it  must  not  be  forgotten  that  the  executiTe, 
judicial,  and  legislative  departments  of  the  United  Stattf, 
though  co-ordinate  branches  of  the  government  of  the  nation, 
are,  in  their  powers  and  functions,  separate  and  distinct. 

In  rejecting  certain  provisions  in  the  constitution  of  the  sUU, 
or  in  allowing  that  relating  to  the  inhibition  placed  upon  the 
courts  to  take  jurisdiction  of  debts,  the  consideration  of  whidi 
was  a  slave  or  the  hire  thereof,  Congress  did  not,  I  i^preheni 
in  any  wise  mean  to  interfere  with  the  constitutional  powers  and 
functions  of  the  judiciary  department  of  the  government,  anj 
more  than  the  judiciary  would  assume  to  control  the  admission 
to  Congress  of  senators  or  representatives.  I  cannot  think  other- 
wise than  that  Congress  intended  to  leave  the  interpretation  and 
construction  of  that  provision  in  the  state  constitution  exclufiiTelj 
and  absolutely  with  the  courts.  This  provision  does  not  declare 
that  contracts  for  the  pivchase  of  slaves  shall  be  void,  but  tbat 
the  courts  shall  not  have  jurisdiction  or  authority  to  enforce 
them.  Does  it,  then,  contravene  any  portion  of  the  10th  section 
of  the  1st  Article  of  the  Constitution  of  the  United  States,  vhicb 
declares  that  ^'  no  state  shall  pass  any  bill  of  attainder  or  ex  poM 
facto  law,  or  law  impairing  the  obligation  of  contracts  ?  " 

In  the  case  of  Cohen  v.  Virginia,  6  Wheat.  414,  the  oourt  siid, 
that  ^^  the  constitution  and  laws  of  a  state,  so  far  as  they  are 
repugnant  to  the  Constitution  of  the  United  States,  fu*e  abso-  j 
lutely  void.''  And  in  Oummings  v.  The  SUtte  of  Minowrij  i 
Wall.  277,  the  court,  Mr.  Justice  Field  delivering  the  opinion, 
declared  certain  parts  of  the  Constitution  of  the  state  of  Missouri 
null  and  void,  because  they  were  in  contravention  of  the  1st  ml 
2d  clause  of  this  section. 

I  will  now  endeavor  to  ascertain  and  determine  whether  this 
provision  in  the  state  constitution  impairs  the  obligation  of  con- 
tracts. For  this  purpose  the  case  of  Von  Hoffman  v.  Cftyc^ 
Quincy,  4  Wall.  585,  may  be  relied  upon,  containing,  as  it  doe^ 
a  clear  and  exact  exposition  of  this  most  important  subject 

Mr.  Justice  Swaynb,  in  delivering  the  opinion  of  the  court, 
said :  ^^  It  is  also  settled  that  the  laws  which  subsist  at  the  time 
and  place  of  the  making  of  the  contract,  and  where  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  and  incorporated  in  its  terms.    This  prin- 
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ciple  embraces  alike  those  which  affect  its  yalidity,  constrnction, 
discharge,  and  enforcement. 

^^  Without  the  remedy,  the  contract  may  indeed,  in  the  sense 
of  the  law,  be  said  not  to  exist,  and  its  obligation  to  fall  within 
the  class  of  those  moral  and  social  duties  which  depend  for  their 
fulfilment  upon  the  will  of  the  individual.  The  ideas  of  validity 
and  remedy  are  inseparable,  and  both  are  parts  of  the  obligation, 
which  is  guaranteed  by  the  constitution  against  invasion. 

'^It  is  competent  for  the  states  to  change  the  form  of  the 
remedy  or  to  modify  it  otherwise,  as  they  may  see  fit,  provided 
no  substantial  right  secured  by  the  contract  is  thereby  impaired.** 

Applying  these  citations  to  the  provision  in  the  state  constitu- 
tion now  under  consideration,  it  will  become  obvious  that  it  is  in 
direct  oonflict  with  the  10th  section  of  the  1st  article  of  the  Con- 
stitution of  the  United  States ;  indeed,  it  is  not  only  an  impair- 
ment of  the  obligation  of  the  contract,  but  a  denial  of  all  remedies. 
And,  in  the  language  of  Mr.  Justice  Swaynb,  "  A  right  without 
a  remedy  is  as  if  it  were  not.     For  every  beneficial  purpose  it 

may  be  said  not  to  exist :"  Von  Hoffman  v.  City  of  Qutncy,  4 
Wall.  554. 

If  contracts,  entered  into  previously  to  the  promulgation  of  the 
president's  proclamation  of  emancipation,  the  consideration  of 
which  was  the  price  and  purchase-money  of  slaves,  were  then 
valid  under  the  laws  of  the  United  States  and  of  the  state  of 
Georgia,  the  aid  of  the  courts  must  be  given,  if  demanded,  to 
enforce  them.  But  if  such  contracts  were  invalid,  the  provision 
in  the  state  constitution  is  mere  surplusage. 

There  must  be  judgment  qttod  recuperet  on  this  plea. 

I.  The  qaestion  in  the  foregoing  case  as  argued,  bnt  no  opinion  has  yet  been  de- 

to  the  right  to  enforce  by  suit  a  note  liyered.  There  is  therefore  no  decision  on 

given  on  the   tale  of  slaves  prior  to  the  subject  by  the  Supreme  Court  of  the 

emancipation,  was  thought  to  be  involved  United  States. 

in  the  case  of  Gentrts  v.  Campbell  before  II.  lu  McNealy  v.  Gregory^  in  the  Su- 

the  Sopreme  Court  of  the  United  States  preme  Court  of  Florida  (April  Terra 

at  its  last  session,  and  was  argued  there,  1871),  a  question  arose  similar  to  that 

but  the  report  (U  Wall.   193)   shows  in  the  foregoing  case,  viz. :  the  validity 

that  the  court  took  no  notice  of  it,  and  of  the  26th  Sec.,  Art.  16,  of  the  State 

decided  the  case  upon  other  grounds.  Constitution,   prohibiting   the  bringing 

The  same  question  also  arose  in  an-  of  any  suits  after  January  10th  1861,  on 

other  case  which  was  on  the  docket  of  notes,  bills,  Ac.,  given  for  the  purchase 

the  same  court  at  the  last  term,  and  was  of  slaves,  and  the  clause  was  held  to  be 
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unoonstitutional,  as  destroying  the  oUi-  16,  of  the  Constitution,  proTidiog  that 
gation  of  a  contract.  "  all  jadgments  and  decrees  rendered  ia 
The  section  is  as  follows  :  **  It  shall  any  of  the  courts  of  this  state  since  Jan- 
be  the  duty  of  the  courts  to  consider  that  nary  10th  1861  upon  aH  deeds  or  bills, 
there  is  a  failure  of  consideration,  and  &c.,  upon  the  pnrchase  of  slares,  are 
it  shall  be  so  held  by  the  courts  of  this  hereby  declared  set  aside,  &c.,"  is  legi»- 
state  upon  all  deeds  or  bills  of  sale  lative,  not  judicial  action ;  it  pre- 
given  for  slaves  with  covenant  or  war-  scribes  a  rule  for  the  action  of  the  courts 
ranty  of  title  or  soundness,  or  both,  in  reference  to  a  particular  class  of  judg- 
upon  all  bills,  bonds,  notes,  or  other  meuts  upon  their  records ;  it  is  t 
evidences  of  indebtedness  given  for  or  in  law  operating  retrospectively  upon  the 
consideration  of  slaves  which  are  now  contract,  and  its  effect  is  to  make  that 
outstanding  and  unpaid  ;  and  no  action  which  was  a  good  consideration  for  a 
shall  be  maintained  thereon  ;  and  all  contract  at  the  time  and  place  it  was  en- 
judgments  and  decrees  rendered  in  any  tered  into,  not  a  good  consideration ; 
of  the  courts  of  this  state  since  the  10th  this  is  to  destroy  the  obligation  of 
day  of  January  1861  upon  all  deeds  or  the  contract,  and  it  is  therefor^  void, 
bills  of  sale,  or  upon  any  bond,  bill,  or  The  abolition  of  slavery,  or  theeman- 
note,  or  other  evidence  of  debt,  based  cipation  of  the  slave,  does  not  de&troj 
upon  the  sale  or  purchase  of  slaves,  are  the  right  of  action  which  the  vendor  of 
hereby  declared  set  aside,  and  the  plea  the  slave  so  emancipated  has  against  tbe 
of  failure  of  consideration  shall  be  held  vendee,  who  owned  the  slave  at  the  time 
a  good  defence  in  all  actions  to  said  suit;  of  his  emancipation,  and  any  action  of 
and  when  money  was  due  previous  to  a  convention  of  this  character,  which 
the  10th  day  of  January  1861,  and  directs  the  courts  to  hold  otherwise,  is 
slaves  were  given  in  consideration  for  void,  as  it  impairs  the  obligation  of  s 
such   money,  there  shall  be  deemed  a  contract. 

failure  of  consideration  for  the  debt;  3.  If  the  purpose  of  the  convention  in 

Provided,  That  settlements  and  compro-  this  clause  was  to  destroy  all  the  right 

mlses  of  such  transactions,  made  by  the  of  the  plaintiff  in  execution  in  this  judg- 

parties  thereto,  shall  be  respected."  ment,  as  a  punishment  for  making  this 

On  appeal  from  the  Circuit  Court  of  species  of  property  the  subject  of  cale, 

Calhoun    County,    dismissing    a    suit  or  for  any  other  act,  then  viewed  in  this 

brought  by  Adam  McNealy  against  Gre-  aspect,  it  becomes  a  bill  of  pains  and 

gory  on  a  promissory  note  given  for  the  penalties,  and  is  void, 

price   of  a  slave   purchased   in   March  4.  If  it  is  regarded  as  the  exercise  of 

I860— for  want  of  jurisdiction  to  hear  judicial  power  by  the  convention,  the 

and    determine   the   same,  Westcott,  result  of  which  is  to  set  aside  the  jndg- 

J.,  after  a  careful  review  of  the  entire  ment,  then  it  is  the  exercise  of  a  power 

subject,  held:  by  the  delegate  which  had  not  been  con- 

1.  The  courts  of  this  state  derive  their  ferred,  and  the  delegate  possessed  no  in- 

jurisdiction  from  the  state  constitution,  herent  power  of  the  character  here  ex- 

They   cannot  assume   jurisdiction    not  ercised :  nor  could  such  an  act  become 

granted,  or  which   is  denied,  although  valid  by  receiving  the  sanction  of  a  roa- 

the  effect  may  be  that  the  obligation  of  a  jority  of  votes  of  the  people, 

contract  cannot  be  enforced.     The  juris-  A   citizen  of  the   United  States,  w 

diction  of  the  courts  is  no  part  of  the  ob-  time  of  peace,  has  a  right  under  tbe  Coo- 

ligation  of  a  contract.  stitution  of  the  United  States  to  have  his 

!.  The  last  clause  of  Sec.  26,  Art.  rights  to  property  made  the  subject  of 
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adjadication  and  iiiTestigatioii  by  no  ing  any  law  impairing  the  obligation 
other  tribunal  than  one  which  is  a  part  of  contracts,  which  claoie  does  not 
of  a  government  which  is  republican  in  operate  so  as  to  perpetuate  the  institn- 
form,  such  as  a  Court  of  the  United  tion  of  slavery  or  any  of  its  incidents, 
Sutes,  or  of  a  state,  where  the  judicial  these  being  matters  over  which  the 
powers  of  government  are  confided  to  a  states  had  unlimited  control, 
recognised  judicial  department,  con-  5.  The  1 3th  amendment  to  the  Con- 
trolled in  its  judgments  by  the  law  of  stitntion  of  the  United  States  ipso  facto 
the  land ;  nor  can  the  people,  by  a  sim-  destroyed  the  institution  of  slavery  and 
pie  majority  vote,  give  validity  to  the  all  of  its  incidents,  and  put  an  end  to 
void  act  of  a  body  of  delegates  which  all  remedies  growing  out  of  sales  of 
deprives  the  citizen  of  his  property  with-  slaves. 

out  due  process  of  law.  7.  In   view  of   the   13th  and    Hrh 

ni.  InOs6oniev.JVicWsofi,intheUni-  amendments  to  the  Constitution  of  the 

ted  States  Circuit  Court,  for  the  Eastern  United   States,  the  court  holds  that  n 

District  of  Arkansas,  the  court,  Calo-  remedy  on  a  contract  for  the  sale  of 

WELL,  J.,  reached  a  different  conclusion  slaves  is  contrary  to  the  spirit  of  their 

upon  the  general  question  of  the  right  provisions,  against  public  policy,   and 

to  recover  on  such  contracts.     We  re-  can  not  be  maintained, 

gret  that  the  opinion  is  too  long  for  our  And  again  in  Buckner  v.  Street y  the 

pages,   but  give    the    abstract  of   the  same  court,  Caldwell,  J.,  reasserted 

argument  as  stated  by  the  court  itself.  its  opinion  to  the  same  effect,  holding : 

1.  The  institution  of  slavery  under  1.  Contracts  for  the  purchase  and 
the  Constitution  of  the  United  States,  sale  of  slaves  are  against  sound  morals, 
was  purely  local  in  its  character,  and  natural  justice  and  right,  and  have  i\ova- 
confined  to  the  several  states  where  it  lidity  unless  sanctioned  by  positive  law. 
existed,  and  was  the  creature  of  positive  2.  A  remedy  on  such  contracts  may 
law,  and  this  is  true  of  all  its  incidents,  exist    by   virtue   of   the    positive    law 

2.  The  Constitution  of  the  United  under  which  they  were  made,  but  such 
States  did  not  regard  slaves  as  property,  remedy  can  only  be  enforced  so  long  as 
but  as  persons  ;  and  it  did  not  establish  that  law  remains  in  force. 

slavery  or  give  any  sanction  to  it,  save  3.  The  13tli  article  of  amendment  to 

in  the  single  respect  of  the  return  of  the  Constitution  of  the  United  States 

fugitives  from  service.  repealed  all  laws  sanctioning  slavery, 

3.  A  remedy  on  a  contract  which  is  and  the  traffic  in  slaves  and  the  right 
sgainst  sound  morals,  natural  justice  of  action  on  slave  contracts  does  not 
and  right,  may  exist  by  virtue  of  the  survive  such  repeal,  founded  as  it  is  on 
positive  law  under  which  the  contract  the  supreme  authority  of  the  people  of 
was  made ;  but  such  remedy  can  only  the  United  Sutes. 

be  enforced  so  long  as  that  law  remains  4.  The  rule  that  statutes  should  not 

in  effect.     As  such  remedy  derives  all  receive  an  interpretation  that  will  give 

Its  support  from  the  statute,  it  cannot  them  a  retrospective  operation,  so  as  to 

for  any  purpose  survive  its  repeal.  divest  vested   rights  of  property,   and 

4.  The  new  Constitution  of  Arkansas  perfect  rights  of  action,  has  no  applica- 
declaring  that  ''all  contracts  for  the  tion,  so  far  as  relates  to  slaves  and 
tsle  and  purchase  of  slaves  were  null  slave  contracts,  in  the  construction  of 
and  void,"  is  not  in  conflict  with  the  the  13th  article  of  amendment  of  the 
clause  of  the  Constitution  of  the  United  Constitution  of  the  United  States. 
States  prohibiting  any  state  from  pass-  J.  T.  M. 
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Supreme  Court  of  Colorado. 

MAHALA  LOUGEN  t?.  B.  PLATTE  CARPENTER. 

By  the  statute  of  Colorado  a  mortgage  is  not  assignable  so  as  to  cat  ont  anj 
defence  of  the  mortgagor,  and  the  fact  that  it  was  given  as  security  for  a  nego- 
tiable note  docs  not  alter  its  character  in  that  respect. 

The  assignment  of  a  negotiable  note  secured  by  mortgage  carries  the  mortgage 
with  it  as  an  incident,  but  this  is  so  only  in  equity,  and  if  the  assignee  comet  into 
equity  to  foreclose  the  mortgage  he  will  be  made  to  do  equity  hi  regard  to  soy 
defence  the  mortgagor  may  ha%'e  against  the  original  mortgagee. 

A  promissory  note  though  secured  by  mortgage  is  still  negotiable,  and  when  a 
holder  for  yalue  who  took  in  good  faith  before  maturity  sues  on  the  note  at  lav 
he  will  be  entitled  to  judgment  for  the  full  amount  of  the  note ;  but  if  he  goes 
into  equity  to  foreclose  the  mortgage  the  court  will  let  in  any  defence  that  would 
have  been  good  against  the  mortgagee  himself. 

A.  made  a  promissory  note  to  B.  and  secured  it  by  a  mortgage,  and  also  bra 
quantity  of  wheat  delirered  to  B.  to  be  sold  and  the  proceeds  applied  in  parent 
of  the  note.  B.  sold  a  portion  of  the  wheat  but  did  not  apply  the  proceeds  to  A.'s 
credit,  and  subsequently  assigned  the  note  and  mortgage  to  C.  On  a  bill  in  equi- 
ty by  C.  to  foreclose  the  mortgage,  it  was  held  that  A.  could  recoup  the  ralneof 
the  wheat  sold  by  B.  before  the  assignment. 

On  appeal  from  the  Jefferson  District  Court. 

Ttis  was  a  bill  in  chancery  to  foreclose  a  mortgage  filed  by  the 
appellee  as  assignee  of  one  Jacob  B.  Carpenter.  The  mort- 
gage was  given  to  secure  a  negotiable  note.  The  mortgage 
bore  date  March  5th  1867,  and  was  payable  to  Jacob  B. 
Carpenter  or  his  heirs  or  assigns,  and  was  by  him  assigned 
to  the  complainant  on  the  20th  July  1867.  The  assigmnent 
was  properly  recorded  on  the  7th  February  1868. 

The  defendant  in  her  answer  denied  all  knowledge  of  the 
assignment,  and  averred  that  at  the  date  of  said  mortgage, 
she,  in  addition  to  said  mortgage  security,  delivered  to  the 
said  Jacob  B.  Carpenter,  as  collateral,  and  further  secoritj 
for  the  payment  of  the  said  sum  of  money,  specified  in  said 
note  and  mortgage,  one  hundred  and  three  sacks  of  good 
merchantable  wheat  flour,  then  of  the  value  of  $1236,  and 
seven  thousand  five  hundred  pounds  of  wheat,  of  the  value 
of  ^60,  which  she  alleged,  said  Carpenter  agreed  to  sell 
and  apply  to  the  payment  of  the  sum  due  him  on  said  note 
and  mortgage,  or  if  not  sold,  to  be  returned  on  payment  or 
tender  of  payment  of  said  note  and  mortgage.  She  further 
charged,  that  said   Carpenter  sold  said  flour   and  wheat,  and 
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appropriated  the  sum  to  his  0¥m  use,  and  refused  to  account 
to  her  for  the  proceeds. 

The  opinion  of  the  court  was  delivered  by 

Belford,  J. — The  principle  involved  in  this  case  has  never 
been  before  adjudicated  on,  in  this  territory,  and  in  the  states 
where  it  has  received  judicial  notice,  the  decisions  are  in  direct 
conflict. 

It  is  claimed  by  the  appellee  that  the  note  secured  by  the 
mortgage  is  a  negotiable  note ;  that  it  was  negotiated  before  due, 
and  that  the  assignee,  being  K  bond  fide  purchaser  of  the  note 
without  note,  took  it  and  the  mortgage  freed,  and  discharged 
from  all  equities  and  defences  that  existed  in  favor  of  the  mort- 
gagor and  against  the  mortgagee. 

There  is  no  evidence  showing  that  B.  Platte  Carpenter  had, 
before  or  at  the  time  of  the  assignment  of  the  note,  any  know- 
ledge of  the  wheat  and  flour  given  by  Mahala  Lougen  as  further 
security  to  Jacob  B.  Carpenter. 

It  is  contended  by  the  appellant,  that  having  taken  security  by 
way  of  mortgage,  that  security  qualifies  the  rights  of  the  mort- 
gagee, and  those  claiming  under  him ;  and  that  when  an  action  is 
brought  to  foreclose  the  mortgage,  that  instrument,  together 
with  the  note  secured  thereby,  passes  into  the  category  of  obliga- 
tions to  which  defences  and  equities  may  attach  and  be  made  avail- 
able, into  whosesoever  hands  they  fall.  We  are  free  to  admit  that 
this  question  is  surrounded  with  great  difficulties,  and>  deeply 
regret  that  no  settled  and  uniform  rule  exists  in  this  country  on 
the  subject.  The  Supreme  Courts  of  Wisconsin,  Michigan  and 
Illinois,  so  far  as  we  have  been  able  to  discover,  are  the  only 
courts  that  have  passed  upon  the  matter  in  controversy.  In  Illi- 
nois the  rule  is  laid  down  as  claimed  by  the  appellant.  They 
hold  there,  that  although  the  note  secured  by  the  mortgage  is 
negotiable,  still  it  is  open  to  whatever  defences  existed  against 
the  mortgagee.  A  different  rule  obtains  in  Wisconsin  and  Michi- 
gan. Amid  this  conflict  of  authorities,  we  feel  at  liberty  to 
choose  our  course,  and  shall  endeavor  to  follow  that  which  in  our 
judgment  is  sustained  by  the  better  reason. 

What  relation  does  a  mortgage  sustain  to  a  note  secured 
by  it? 

In  one  sense  it  is  a  mere  incident  to  the  debt.     He  who  owns 
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the  note,  owns  the  mortgage.  The  assignee  of  the  former  is 
entitled  to  the  benefits  of  the  latter  ;  although  the  assignee  did  not 
know  of  its  existence :   Keyei  v.  Woody  21  Vermont  331. 

But  it  must  be  borne  in  mind  that  these  principles  are  the  out- 
growth of  equity  and  equity  alone.  At  common  law,  choses  in 
action  were  not  assignable.  For  the  convenience  of  commerce, 
by  the  statute  of  Anne,  in  England,  certain  choses  in  action  were 
made  assignable,  so  as  to  vest  in  the  assignee  the  legal  title,  as 
promissory  notes  and  bills  of  exchange.  We  ha?e  a  statute  to 
the  like  effect,  which  provides  that  any  promissory  note,  bill,  bond, 
or  other  instrument  in  writing,  whereby  one  person  promises  to 
pay  another  any  sum  of  money,  or  article  of  personal  property 
or  sum  of  money  in  personal  property,  shall  be  assignable  by 
endorsement  thereon.  The  mortgage,  to  foreclose  which  this  bill 
was  filed,  was  given  to  secure  the  payment  of  a  promissory  note, 
which  was  assigned  by  the  payee  and  mortgagee  to  the  complain- 
ant. This  was  in  equity,  an  assignment  of  the  mortgage.  The 
note  was  assignable  by  the  statute,  but  the  mortgage  was  not,  nor 
was  it  assignable  by  the  common  law.  The  assignee  of  a  mortgage 
has  no  remedy  upon  it  by  law,  except  it  be  treated  as  an  absolute 
conveyance,  and  the  mortgagee  convey  the  premises  by  deed. 
The  Revised  Statutes  of  Colorado  (sect.  22,  page  377)  provide 
that  if  default  be  made  in  the  payment  of  any  sum  of  money 
secured  by  mortgage  on  lands  and  tenements  duly  executed  and 
recorded,  it  shall  be  lawful  for  the  mortgagee,  his  executors  or 
administrators,  to  sue  out  a  writ  of  9cire  facias^  &c.  Here  the 
remedy  is  specifically  confined  to  the  mortgagee,  his  executors 
and  administrators.  The  assignee  cannot  proceed  at  law  and  sue 
out  a  BQire  facias ;  to  avail  himself  of  his  mortgage  security,  he 
is  driven  to  the  Court  of  Chancery.  His  remedy  is  purely  equita- 
ble, and  seeking  equity  he  must  be  willing  to  do  equity.  He  vho 
buys  that  which  is  not  assignable  at  law,  relying  upon  a  Court 
of  Chancery  to  protect  and  enforce  his  rights,  takes  it  subject  to 
all  infirmities  to  which  it  is  liable  in  the  hands  qf  the  assignor, 
and  the  reason  is,  that  equity  will  not  lend  itself  to  deprive  a 
party  of  a  right  which  the  law  has  secured  him,  if  such  right  is 
intrinsically  just  of  itself. 

"  Mortgages,*'  says  Chief  Justice  Caton,  in  Olds  v.  CV<m- 
minga^  31  Elinois  192,  "  are  not  commercial  paper.    It  is  not 
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convenient  to  pass  them  from  band  to  hand,  performing  the  real 
ofSces  of  money  in  commercial  transactions,  as  notes,  bills,  and 
the  like.     When  one  takes  an  obligation  secured  by  a  mortgage, 
relying  upon  the  mortgage  as  security,  he  must  do  it  deliberately, 
and  take  time  to  inquire  if  any  reason  exists  why  it  should  not 
be  enforced;   while  he  may  take  the  real  promise  to  pay  the 
money  as  commercial  paper  and  depend  upon  the  personal  securi- 
ty of  the  parties  to  it.     It  may  be  said  to  be  a  distinguishing 
chararCteristic  of  commercial  paper,  that  it  relies  upon  personal 
security,  and  is  based  upon  personal  credit.     It  is  a  part  of  the 
credit  system  which  is  said  to  be  the  life  of  commerce,  which 
requires  commercial  instruments  to  pass  rapidly  from   hand  to 
hand.     Mortgage  securities  are  too  cumbersome  to  answer  these 
ends.     The  note  itself,  though  secured  by  a  mortgage,  is  still 
commercial  paper,  and  when  the  remedy  is  sought  upon  that,  all 
the  rights  incident  to  commercial  paper  will  be  enforced  in  the 
courts  of  law.     But  when  the  remedy  is  enforced  through  the 
medium  of  the  mortgage ;  when  that  is  the  foundation  of  the  suit, 
and  the  note  is  merely  used  as  an  incident  to  ascertain  the  amount 
due  on  the  mortgage,  then  the  courts  of  equity  to  which  resort  is 
had,  must  pause  and  look  deeper  into  the  transaction,  and  see 
if  there  be  any  equitable  reason  why  it  should  not  be  enforced. 
He  who  holds  a  note,  and  also  a  mortgage,  holds  in  fact  two 
instruments  for  the  security  of  the  debt :  first  the  note  with  its 
personal  security,  which  is  commercial  paper  and  as  such  may  be 
enforced  in  the  courts  of  law,  with  all  the  rights  incident  to  such 
paper ;  and  the  other,  the  mortgage,  with  security  on  land,  which 
may  be  enforced  in  the  courts  of  equity  and  is  subject  to  the 
equities  existing  between  the  parties.     The  right  of  an  assignee 
to  set  at  defiance  a  defence  which  could  be  made  against  the 
assignor,  is  an  arbitrary  statutory  right  created  for  the  conve- 
nience of  commerce  alone,  and  must  rely  upon  the  statute  for  its 
support,  and  is  not  fostered  and  encouraged  by  courts  of  equity." 
This  doctrine,  so  clearly  enunciated  by  Ch.  J.  Gaton,  is  reas- 
serted and  enforced  by  C.  J.  Walker,  in  the  case  of  Walker  v. 
JDementj  42  HI.  273.     In   delivering  the  opinion  in  this  latter 
case  he  says :  ^^  that  while  the  purchaser  of  a  note,  before  maturity 
without  notice,  will  be  protected  against  all  defences  to  the  note, 
still,  if  it  is  secured  by  mortgage  or  other  collateral  security,  the 
assignment  will  not  cut  ofif  prior  equities  against  the  mortgage  or 
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collateral  fund,  although  they  might  be  secret  and  latent.  There 
are  many  cases  in  which  assignees  have  been  protected  against 
latent  equities  of  third  persons,  whose  rights  and  even  names  do 
not  appear  upon  the  face  of  the  mortgage.  And  the  reason  is, 
that  it  is  the  duty  of  the  purchaser  to  inquire  of  the  mortgagor 
if  there  be  any  reason  why  it  should  not  be  paid  ;  but  he  should 
not  be  required  to  inquire  of  the  whole  world,  to  see  if  some  one 
has  not  a  latent  equity,  which  might  be  interfered  with,  bj 
his  purchase  of  the  mortgage,  as  for  instance  a  cestui  qite 
trust.** 

In  the  case  of  Merry  v.  SyUmrtiy  2  Johnson  Ch.  441,  Chancel- 
loi*  Kent  said :  "  It  is  a  general  and  well  settled  principle,  that 
the  assignee  of  a  chose  in  action  takes  it  subject  to  the  same  equi- 
ties it  was  su'bject  to  in  the  hands  of  the  assignor.  But  this  mle 
is  generally  understood  to  mean  the  equity  residing  in  the  original 
obligor,  and  not  an  equity  residing  in  some  tibird  person  against 
the  assignor." 

In  Westfall  v.  InneSy  23  Barbour  10,  the  court  said :  "  Does 
the  plaintiff,  being  a  bond  fide  purchaser  and  assignee  of  the  bond 
and  mortgage,  stand  in  any  better  condition  than  the  person 
from  whom  he  derived  his  title  ?  It  is  a  well  settled  principle 
that  the  assignee  of  a  ehose  in  action  takes  it  subject  to  all 
equities  which  existed  against  it  in  the  hands  of  the  assignor." 

The  same  rule  is  laid  down  in  Pennsylvania  in  Mott  ▼.  Clarke 
9  Penn.  St.  R.  899,  and  in  Pryar  v.  Wood,  31  Penn.  St  R. 
142. 

It  may  be  objected  to  these  decisions  that  the  mortgage  in  each 
of  the  cases  was  given  to  secure  a  bond,  and  that  the  bond  having 
no  commercial  character,  the  party  taking  an  assignment  would 
as  a  matter  of  course  take  the  mortgage  burdened  with  infirmities 
which  the  statute  prescribes  shall  not  apply  to  negotiable  notes, 
transferred  before  due.  These  cases  are  made  to  rest  on  another 
and  different  ground,  namely:  that  the  proceeding  was  on  the 
mortgage  itself,  and  there  being  no  express  statutory  provision 
authorizing  the  assignment  of  the  mortgage.  But  it-  may  be 
urgod  that  the  mortgage  is  accessory  to  the  note ;  that  it  is 
attached  to  it;  and  being  so  attached  it  is  and  mtist  remain 
inseparable.  This  is  true  so  long  as  both  instruments  remain  in 
the  hands  of  the  mortgagee.  But  when  he  assigns  the  note,  there 
is  in  law  a  separation.     The  assignee  can  take  his  note  into  a 
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court  of  law  and  recover  a  judgment  upon  it,  but  he  cannot  take 
the  mortgage  there;  he  cannot  claim  the  benefits  of  it  there. 
He  is  confined  simply  to  his  remedy  on  the  note.  Whatever 
judgment  he  recovers  is  purely  a  personal  one.  He  will  not  be 
heard  to  say  that  the  maker  of  the  note  pledged  a  spe- 
cial fund  out  of  which  the  debt  must  be  satisfied.  The  court 
could  reply  and  with  reason,  whatever  your  rights  may  be  in 
equity,  one  thing  is  certain:  there  is  no  law  authorizing  your 
assignor  to  transfer  to  you  the  mortgage.  It  does  not  follow 
you  into  this  court. 

How  is  it  when  he  brings  his  action  on  the  mortgage  in  a  court 
of  equity  ?  There  the  mortgage  is  the  foundation  of  the  suit, 
and  the  remedy  sought  is  the  foreclosure  of  the  equity  of  redemp- 
tion. The  note  is  used  to  compute  the  amount ;  it  has  no  other 
office  to  perform.  The  mortgage  in  one  sense,  and  in  an  import- 
ant one  too,  has  a  character  of  its  own.  If  one  holds  a  note 
against  which  the  Statute  of  Limitations  has  run,  and  also  a 
mortgage  or  pledge  of  real  or  personal  property  to  secure  it,  he 
cannot  sue  on  the  note,  but  he  can  take  and  hold  possession  of 
the  property  and  sell  it,  if  it  be  personal  property,  with  proper 
precautions,  and  if  real  property  he  can  have  a  bill  in  equity  to 
foreclose  his  mortgage,  and  if  his  lien  fails  to  pay  the  whole  of  his 
debt  he  loses  the  remainder,  because  he  can  have  no  action  upon 
it  although  he  may  have  proper  process  founded  upon  the  debt 
and  security  to  establish  his  lien  and  make  it  available  in  the 
payment  of  his  debt.  A  mortgage  may  be  enforced  so  long  as  it 
is  available,  although  the  debt  secured  by  it,  is  barred  by  the 
Statute  of  Limitations:  Parsons  on  Contracts,  vol.  ii.  879;  20 
Mo.  482;  Angell  on  Limitations,  pages  77  and  78.  This  is 
sufficient  to  show  that  it  has  a  character  of  its  own.  But  it  may 
be  urged  that  if  this  had  been  an  action  at  law  on  the  note  itself, 
that  the  assignee  could  not  have  been  chargeable  with  equities  or 
defences  which  might  have  existed  against  the  same  in  the  hands 
of  the  assignor  or  original  payee,  and  of  which  the  complainant 
was  ignorant  at  the  time  of  assignment,  and  that  it  being  com- 
mercial paper,  he  could  have  obtained  judgment  for  the  full 
amount  expressed  in  the  note,  and  on  execution  this  same  land 
described  in  the  mortgage  might  have  been  levied  on  and  sold  to 
satisfy  the  scune.     Admitting  this  to  be  true,  yet  in  that  case  the 
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purchaser  of  the  land  under  the  sale  would  hold  it  subject  to  the 
mortgagor's  right  of  redemption :   ThomUm  v.  Pegg^  24  Mo.  247. 

There  is  a  reason  why  in  an  action  on  the  note  he  would  be 
entitled  to  recover  the  full  amount,  namely :  a  court  of  law  can- 
not take  cognisance  of  equities  that  in  a  court  of  chancery  would 
not  only  be  recognised,  but  rigorously  enforced.  The  bookB  are 
full  of  cases  where  a  judgment  has  been  rendered  in  a  law  court 
against  a  defendant  one  day,  and  the  same  judgment  enjoined  bj 
a  court  of  chancery  the  next.  It  is  true  that  the  principles 
governing  and  controlling  a  court  of  chancery  are  as  fixed  and 
certain  as  are  those  which  control  a  court  of  law,  and  one  of  those 
principles  is,  that  he  who  invokes  its  equitable  *>owers  must  be 
ready  to  do  equity. 

But  this  discussion  has  already  been  protracted  to  a  sufficient 
length.  What  was  the  equity  of  the  mortgagor  in  this  case! 
What  relation  did  Jacob  B.  Carpenter  sustain  to  the  wheat  and  floor 
received  by  him  as  security  in  addition  to  the  mortgage,  and  how 
far  is  the  complainant  affected  thereby.  We  think  it  ^ras  a 
pledge.  The  contract  of  pledge  is  a  bailment  or  delivery  of  goods 
and  chattels  by  one  man  to  another  to  be  holden  as  a  security  for 
the  payment  of  a  debt  or  the  performance  of  an  engagement  and 
upon  the  express  or  implied  understanding  that  the  thing  depo- 
sited is  to  be  restored  to  the  owner  as  soon  as  the  debt  is  dis- 
charged or  the  engagement  has  been  fulfilled.  The  contract  is  to 
be  distinguished  from  the  contract  of  hypothecation,  by  the  trans- 
fer of  the  possession  or  the  delivery  of  the  thing  intended  to  be 
charged  to  the  creditor ;  and  from  the  contract  of  mortgage  bj 
the  absence  of  a  transfer  of  the  ownership  or  right  of  propertj 
therein  in  the  pawnee  during  the  continuance  of  the  trust.  If 
the  thing  intended  to  be  burthened  with  the  debt  or  charge  remains 
in  the  possession  and  under  the  disposition  of  the  owner  there  is 
no  pledge.  By  a  pledge,  therefore,  of  the  goods  and  chattels  the 
right  of  possession  is  altered,  but  not  the  right  of  property. 

Were  the  wheat  and  flour  in  the  possession  and  under  the  con- 
trol of  Jacob  B.  Carpenter  ?  He  had  the  receipt  of  the  warehouse- 
men for  it.  Mahala  Lougen  could  not  have  conveyed  the  same  to 
any  one,  freed  and  discharged  from  his  lien  upon  it.  Miller  & 
Williams,  the  warehousemen,  were  liable  to  him  on  their  receipt, 
for  the  amount  expressed  in  it.     If  any  one  had  carried  away  and 
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converted  the  wheat  to  his  own  use,  Carpenter  could  have  main- 
tained an  action  for  it,  and  the  production  of  the  receipt  in  evi- 
dence would  have  been  proof  of  his  title.  Part  of  this  wheat  and 
flour,  while  in  the  possession  and  under  the  control  of  Jacob  B. 
Carpenter,  and  before  the  assignment  of  the  note,  was  sold,  and 
the  money  paid  to  Miller  &  Williams  his  depositaries.  He  recog- 
nised them  as  his  agents  by  accepting  their  receipt.  And  the 
money  paid  to  them  for  the  wheat  and  flour  sold,  was  equally 
under  his  control,  and  could  have  been  collected  by  him.  If  he 
failed  to  apply  this  money  to  the  payment  of  the  note  and  mort- 
gage, and  allowed  it  to  remain  in  their  hands  until  it  was  dissi- 
pated and  squandered,  he  must  suffer  the  loss;  not  Mahala 
Lougen,  who  had  no  right  to  the  possession  of  it.  And  if,  in  an 
action  by  Jacob  B.  Carpenter,  Mahala  Lougen  would  have  been 
entitled  to  recoup  the  amount  of  money  paid  to  Miller  &  Williams 
for  the  wheat  pledged,  under  the  rule  we  have  announced  in  this 
opinion,  his  assignee  stands  in  no  better  position,  and  this  money 
80  paid  must  operate  as  a  satisfaction  pro  tanto  of  the  note  and 
mortgage. 

For  the  failure  of  the  court  below  to  allow  credit  on  the  mort- 
gage for  the  wheat  sold  prior  to  the  assignment  of  the  note,  this 
case  must  be  reversed  and  remanded.  It  is  accordingly  reversed 
with  costs,  for  further  proceedings  in  accordance  with  this 
opinion. 

Hallett,  C.  J.,  dissenting. — The  nature  of  a  mortgage  and 
its  relations  to  the  indebtedness  it  is  intended  to  secure,  are 
pretty  well  understood  at  this  day  and  do  not  demand  much  dis- 
cussion. In  Martin  v.  Mowliny  2  Burr,  978,  Lord  Mansfield 
said :  ^'  A  mortgage  is  a  charge  upon  the  land,  and  whatever  will 
give  the  money  will  carry  the  estate  in  the  land  along  with  it  to 
every  purpose.  The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it." 

So  also  Kent,  C.  J.,  in  Jackson  v.  Willard,  4  Johns.  48 : 
^'  Until  foreclosure,  or  at  least  until  possession  taken,  the  mort-* 
gage  remains  in  the  light  of  a  chose  in  action.  It  is  but  an 
incident  to  the  debt,  and  in  reason  and  propriety,  it  cannot,  and 
ought  not  to  be,  detached  from  its  principal.  The  mortgage 
interest,  as  distinct  from  the  debt,  is  not  a  fit  subject  of  assign- 
ment.   It  has  no  determinate  value.     If  it  should  be  assigned. 
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the  assignee  must  hold  the  interest  at  the  will  and  disposal  of  the 
creditor  who  holds  the  bond.  ^Aceessorium  nan  ducit  ud  ieqm- 
tur  principale.* " 

To  the  same  effect  are  all  the  authorities,  and  no  one  can  now 
be  found  to  question  the  doctrine,  that  a  mortgage  is  a  mere 
incident  to  the  indebtedness  it  is  intended  to  secure,  inseparable 
from  it  and  incapable  of  existence  without  it.  It  is  a  truism 
of  the  law,  that  a  mortgage  is  a  security  for  indebtedness,  accom- 
panying the  latter  through  all  hands,  and  ultimately  sharing 
the  same  fate.  This  rule,  which  identifies  the  s^urity  with 
the  indebtedness,  in  my  opinion,  requires  that  the  remedy  npon 
the  security  shall  be  co-extensive  with  that  on  the  debt.  When 
this  is  denied  the  mortgage  is  divested  of  its  character  as 
a  security  to  the  extent  of  such  denial.  By  the  mortgage  coo- 
tract  a  lien  is  given  upon  property  for  the  payment  of  certain 
indebtedness,  and  if  the  indebtedness  be  withdrawn  from  the  lien, 
or  if  the  existence  of  the  lien  be  denied  for  causes  dehon  the 
mortgage,  that  instrument  is  divested  of  its  essential  quality  in 
the  face  of  its  express  provisions.  That  is  no  security  for  in- 
debtedness which  will  not  come  up  to  the  point  of  contribnting 
to  its  payment,  and  a  mortgage  intrinsically  good,  which  falls 
short  of  the  measure  of  its  principal,  is  a  paradox  unknown  to  the 
law.     To  illustrate,  let  us  look  for  a  moment  at  the  present  case. 

A  negotiable  note,  secured  by  mortgage,  was  endorsed  to  ap- 
pellee before  maturity  upon  a  valuable  consideration.  It  does 
not  appear  that  the  pledged  property  was  delivered  to  appellee, 
or  that  he  had  any  knowledge  of  it ;  so  that  no  notice  need  be 
taken  of  that  feature  of  the  case.  Neither  law  nor  equity  viU 
deny  to  the  appellee,  as  a  bond  fide  holder  for  value,  the  full 
amount  of  the  note,  when  that  instrument  is  presented.  But  it 
is  said  that  the  action  being  to  foreclose  the  mortgage,  the 
amount  of  the  note  must  be  diminished  by  the  sum  received  bj 
the  payee  or  his  agents  before  the  assignment  to  appellee.  The 
mortgage  is  in  itself  valid  and  effectual,  according  to  its  legal 
character,  as  a  security  for  the  indebtedness  evidenced  by  the 
note.  The  note  is  intrinsically  good,  and  in  the  hands  of  the 
appellee  constitutes  a  demand  against  the  appellant  for  the 
amount  expressed  upon  its  face.  Each  instrument  is  perfect 
in  itself;  the  one  as  a  demand  against  appellant,  other  as 
security  for  that  demand,  and  yet  when  united,  and  a  remedy  t^ 
enforce  the  lien  is  sought,  the  security  of  the  mortgage  is  denied 
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as  to  a  portion  of  that  demand.  In  other  words,  the  mortgage 
has  ceased  to  be  security  as  to  part  of  the  indebtedness  evi- 
denced by  the  note,  its  express  provisions  to  the  contrary  not- 
withstanding. It  appears  to  me  that  the  mortgage  having  been 
made  as  a  security  for  the  payment  of  the  note,  it  ought  to  stand 
as  a  security  for  the  whole  note,  extinguishable  only  upon  pay- 
ment 0^  the  whole  amount  recoverable  upon  it.  Any  other  view 
is  opposed  to  the  rule  which  unites  the  mortgage  to  the  indebted- 
ness inseparably,  and  gives  to  them  a  common  existence.  In 
this  connection  I  will  ask  attention  to  the  language  of  the  Su> 
preme  Court  of  Wisconsin  upon  this  subject : — 

"  The  doctrine  that  an  assignee  can  enforce  the  mortgage  for  no 
more  than  is  justly  and  actually  due  between  the  mortgagor  and 
the  mortgagee  had  its  origin  at  a  time  when  the  practice  of  giving 
mortgages  as  collateral  security  for  the  payment  of  negotiable 
paper  was  wholly  unknown,  and  was  made  to  rest  upon  the  ground 
that  such  would  be  the  rule  adopted  in  a  suit  at  law,  upon  the 
covenant  or  bond  to  which  the  mortgage  was  collateral ;  and  the 
assignee  should  stand  no  better  in  equity  than  at  law.  The  rea- 
son of  the  rule  being,  that  because  in  a  suit  at  law  for  the  use  of 
the  assignee  upon  the  bond  or  covenant,  to  collect  the  debt,  a 
recovery  cannot  be  had  for  a  greater  sum  than  is  actually  due 
from  the  mortgagor  to  the  mortgagee,  therefore  no  more  shall 
be  recovered  in  equity  in  an  action  to  foreclose  the  mortgage ;  or 
that  the  parties  as  to  rights  and  remedies  shall  stand  upon  the 
same  footing  in  both  courts :  it  follows  as  a  logical  conclusion, 
that  when  the  nature  of  the  instrument  evidencing  the  debt  and 
the  circumstances  of  the  transfer  are  such  that  in  a  suit  at  law 
upon  it  against  the  mortgagor,  the  assignee  can  enforce  its  pay- 
ment regardless  of  any  equities  existing  between  the  mortgagor 
and  mortgagee,  he  should  have  the  same  rights  and  remedy  in 
equity.  The  reason  of  the  rule  ceasing  in  the  case  of  negotiable 
securities,  transferred  before  maturity  and  without  notice,  the 
rule  also  ceases.  The  debt  is  the  principal  thing,  the  mortgage 
the  incident.  The  transfer  of  the  debt  carries  with  it  the  mort- 
gage.  It  is  the  debt  which  gives  character  to  the  mortgage,  and 
fixes  the  rights  and  remedies  of  the  parties  under  it,  and  not  the 
mortgage  which  determines  the  nature  of  the  debt:"  Oroft  v. 
Bunster,  9  Wis.  609.  See  also  Button  v.  Ives,  6  Mich.  519 ; 
Reeves  v.  Scully^  Walker's  Cb.  248. 
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Another  consideration  of  great  weight  ought  not  to  pass  nnno- 
ticed.  It  is  conceded  that  the  appellee  may  recover  in  an  action 
at  law  upon  this  note,  that  portion  of  his  demand  which  is  denied  to 
him  in  this  proceeding.  It  was  said  by  HoSMEB,  C.  J.,  in  Clark 
V.  Beachj  6  Conn.  159,  *'  The  equitable  doctrine,  concerning 
the  rights  of  mortgagor  and  mortgagee,  has  gradually  been 
naturalized  in  the  common-law  code;  and  by  the  adoption  of 
principles  long  established  in  chancery,  and  tenaciously  adhered 
to,  the  suitors  are  not  driven  from  one  bar  by  increased  litigation 
and  expense  to  obtain  infallible  relief  at  another." 

The  policy  of  the  law,  here  defined,  has  not,  I  think,  been 
heeded  in  this  case.  The  appellant  is  protected  from  the 
payment  of  a  portion  of  the  appellee's  demand  to  which  she  must 
hereafter  respond  in  a  court  of  law  ;  while  the  appellee  is  driven 
from  this  bar  by  increased  litigation  and  expense  to  obtain  infalli- 
ble relief  at  another. 

The  case  of  Olds  v.  Cumming$y  31  111.  188,  is  the  authoritj 
upon  which  the  decision  of  this  court  is  based,  and  that  case  is 
grounded  upon  the  assumption  that  a  foreclosure  suit  is  brought 
upon  a  mortgage  only.  The  court  in  that  case  say :  ^'  The  note 
itself,  though  secured  by  a  mortgage,  is  still  commercial  paper, 
and  when  the  remedy  is  sought  upon  that,  all  the  rights  incident 
to  commercial  paper,  will  be  enforced  in  the  courts  of  law.  Bat 
when  the  remedy  is  sought,  through  the  medium  of  the  mortgage, 
when  that  is  the  foundation  of  the  suit,  and  the  note  is  merely 
used  as  an  incident  to  ascertain  the  amount  due  upon  the  mort* 
gage,  then  the  courts  of  equity,  to  which  resort  is  had,  must 
pause  and  look  deeper  into  the  transaction,  and  see  if  there  be 
any  equitable  reason  why  it  should  not  be  enforced.*' 

Upon  this,  I  am  of  opinion,  that  a  foreclosure  is  founded  upon 
the  indebtedness,  as  well  as  the  mortgage.  A  court  of  equity 
will  not,  and  in  the  nature  of  things  cannot  permit  a  mortgagee  to 
recover  unless  he  is  the  holder  of  the  indebtedness,  secured  by 
the  mortgage :  1  Hilliard  on  Mortgages,  Chap  2,  s.  5. 

Whether  the  proceedings  be  at  law  or  in  equity,  the  indebted- 
ness is  the  principal  thing,  for  both  remedies  are  designed  to 
enforce  payment  of  the  money.  I  concede  that  the  remedy  at 
law  is  upon  the  note  alone,  but  it  is  equally  plain  that  the  suit  in 
equity  is  founded  upon  the  note  and  mortgage,  and  that  each  is 
essential  to   the   right   of  recovery.      The  indebtedness  is  the 
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encumbrance,  and  the  mortgage  is   the   means   by   which  the 
encumbrance  is  attached  ta  the  estate.     If  either  be  removed 
there  is  nothing  remaining  upon  which  the  court  can  act.     In  a 
•  proceeding  to  foreclose  a  mortgage,  it  is  the  duty  of  the  court  to 
ascertain  the  amount  of  the  indebtedness  as  well  as  to  enforce 
the  lien  upon  the  mortgaged  property  for  its  payment,  and  while 
the  mortgage  will  show  the  lien,  it  is  rarely  evidence  of  the* 
indebtedness.      Sometimes  a  covenant  for  the  payment  of  the 
money  is  inserted  in  the  mortgage,  but  usually  a  bond,  note,  or 
other  separate  instrument  is  executed  for  the  purpose  of  showing 
the  amount  of  the  indebtedness.     When  the  indebtedness  is  evi- 
denced by  a  separate  instrument,  a  court  of  equity  is  as  much 
bound  to  give  effect  to  that  instrument  as  to  the  mortgage. 

In  this  case  the  note  is  evidence  of  the  amount  of  the  in- 
debtedness, just  as  the  mortgage  is  evidence  of  a  lien  upon  certain 
property  for  the  payment  of  that  indebtedness ;  and  the  court  is 
bound  to  give  effect  to  the  first  as  well  as  the  second.  The  note 
is  the  legal  and  unquestionable  evidence  of  the  indebtedness,  as 
the  mortgage  is  evidence  of  the  lien ;  and  each,  according  to  its 
office,  determines  the  rights  of  the  parties.  It  is  impossible  to 
say  that  there  is  anything  due  upon  the  mortgage  disconnected 
from  the  note,  for  the  reason  that  the  note  alone  determines  the 
amount  of  the  indebtedness. 

The  Supreme  Court  of  Illinois  say  that  the  note  is  "  merely 
used  as  an  incident  to  ascertain  the  amount  due  upon  the  mort- 
gage." But  it  is  plain  that  no  such  use  was  made  of  the  note  in 
that  case.  The  note  called  for  the  amount  expressed  upon  its 
face,  but  the  court  refused  to  recognise  the  demand.  The  mort- 
gage referred  to  the  note  as  the  standard  of  indebtedness,  but 
the  court  rejected  the  note  in  violation  of  the  express  language 
of  the  mortgage.  And  this  was  done  for  the  avowed  purpose 
of  protecting  the  mortgagor  from  making  payment  to  the  inno- 
cent holder  of  negotiable  paper.  I  am  not  able  to  perceive  that 
the  former  occupies  a  higher  position  in  a  court  of  equity  than 
the  latter,  or  that  there  is  any  reason  for  setting  aside  the  rules 
of  law  applicable  to  commercial  paper  in  cases  of  this  kind. 

The  opinion  of  that  court,  as  well  as  that  announced  by  this 
court,  is  open  to  other  criticism ;  but  I  think  that  I  have  shown 
that  the  ruling  of  the  District  Court  was  correct,  and  that  the 
decree  of  that  court  should  be  aflSrmed. 
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ABSTRACTS   OF  RECENT  AMERICAN    DECISIONS. 

supreme  court  op  indiana.* 

supreme  court  of  kansas.' 

supreme  court  of  maine.' 

supreme  court  of  michigan.' 

supreme  court  of  new  tork.^ 

Agent. 

In  every  case  where  a  party  who  has  engaged  to  perform  certain 
labor  or  services  employs  others  to  perform  on  his  account,  and  such 
others  after  commencing  to  perform,  refuse  to  go  on  or  to  allow  the 
work  to  proceed,  such  refusal  is  the  refusal  of  their  employers ;  and  if 
it  amounts  to  a  violation  of  the  contract,  it  is  the  breach  of  their 
employer.  Their  misconduct  in  such  a  case  is  his  misconduct,  so  far  a^ 
it  operates  upon  the  contract  and  occasions  non-performanoe :  Keenn/  t. 
The  Grand  Trunk  Railway  Co.,  59  Barb. 

Agreement. 

Construction  of. — Where  the  object  of  a  contract  is  to  relieve  a  party 
undertaking  to  perform  a  duty  from  some  of  the  obligations  and  liabili- 
ties which  the  law  imposes  upon  him  in  the  absence  of  any  express 
stipulation,  it  is  to  be  construed  in  reference  to  that  object  and  purpose: 
Keeney  v.  The  Grand  Trunk  Railway  Co.,  59  Barb. 

General  expressions,  exempting  a  party  from  liability  on  aceoant  of 
injuries  to  property  committed  to  his  charge,  should  never  be  held  t4 
apply  to  injuries  arising  from  the  wrongful  acts  of  the  party  undertak- 
ing, unless  it  is  expressly  so  stipulated  :  Id, 

Bills  and  Notes. 

Suit  by  Assignee — Representations  of  Maker. — The  maker  of  a  pw- 
missory  note,  not  governed  by  the  law  merchant,  made  and  delivered  to 
the  payee,  to  enable  him  to  negotiate  the  note,  a  separate  writing,  of 
even  date  with  the  note,  as  follows : 

"  Bearcreek  Tp.,  Tnd.,  July  28th  1865. 
"This  is  to  show  that  the  note  given  by  me  this  day  to"  A.  B.  ''for 
$75  is  all  right  and  will  be  paid  when  it  comes  due." 

(Signed)  C.  D. 

The  note  was  assigned  before  maturity  to  one  who  was  induced  to 
purchase  it  by  reason  of  said  writing,  which  accompanied  it.  Held,  in 
a  suit  on  the  note  by  said  assignee  against  the  maker,  that  the  latter 
might  impeach  the  note  for  want  of  consideration  and  fraud  in  obtain- 
ing it :  Jaqua  v.  Montgomery,  33  Ind. 

>  From  James  B.  Black,  Esq.,  Reporter  ;  to  appear  in  33  Ind.  Rep. 

'  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  6  or  7  Kansas  Rep. 

■  From  W.  W.  Virgin,  Esq.,  Reporter ;  to  appear  in  58  Maine  Rep. 

*  From  H.  K.  Clarke,  Esq.,  Reporter  ;  to  appear  in  20  Mich.  Rep. 

s  From  Hon.  0.  L.  Barbour,  Reporter ;  to  appear  in  vol.  59  of  his  Reports. 
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The  asgignee  of  a  promissory  note,  not  governed  by  the  law  merchant, 
to  whom  it  was  assigned  before  maturity,  after  it  became  due  agreed  to 
extend  the  time  of  payment  for  a  definite  period,  and  did  so,  upon  the 
promise  of  the  maker  that,  if  the  assignor  would  so  forbear,  he  would 
pay  it  at  the  expiration  of  such  period.  Held,  that  this  promise  of  tiie 
maker  constituted  a  new  contract,  binding  in  law,  and  capable  of 
enforcement,  though  the  maker  had  a  good  defence  to  the  note  before 
its  assignment  by  the  payee  :  Id. 

Carriers. 

Liability /or  Breach  of  Contract  — The  defendant,  a  common  carrier, 
received  from  the  plaintiffs,  at  Goderich,  in  Canada,  a  number  of  cattle 
upon  its  cars,  under  a  special  contract,  by  which  it  undertook  to  for- 
ward them  to  Buffalo,  to  the  consignee,  ^'  subject  to  their  tariff  and  con- 
ditions expressed.''  In  these  conditions  it  was  expressed  that  the  owners 
undertook  all  risk  of  loss,  injury,  damage  or  other  contingencies,  in 
loading,  unloading,  conveyance  and  otherwise ;  and  that  the  defendant 
did  not  undertake  to  forward  the  animals  by  any  particular  train,  or  at 
any  specified  hour,  and  was  not  responsible  for  the  delivery  thereof 
within  any  certain  time,  or  for  any  particular  market.  The  cattle  were 
started  the  same  day,  and  taken  a  part  of  the  distance,  and  had  the 
cars  containing  them  gone  on,  with  the  train,  would  have  reached 
Buffalo  the  same  night.  Instead  of  this,  the  cars,  when  within  sixty 
or  seventy  miles  of  that  place,  were  by  a  positive  and  peremptory  order 
from  the  defendant's  freight  superintendent,  detached  from  the  train 
and  placed  upon  a  side  track  where  the  cattle  could  neither  be  fed  nor 
watered,  nor  with  any  safety  be  unloaded,  and  were  there  detained  three 
or  four  days,  and  several  of  the  animals  perished  from  hunger  and  the 
inclemency  of  the  weather,  and  others  were  greatly  reduced  in  flesh, 
weakened,  and  otherwise  injured.  Ileld^  1.  That  according  to  the  con- 
ditions expressed  in  the  special  contract,  the  defendant  could  not,  in 
this  manner,  and  for  this  length  of  time,  suspend  the  performance  of 
the  undertaking  it  had  thus  commenced,  without  rendering  it^^elf  liable 
to  the  plaintiffs  for  the  damages  occasioned  by  such  suspension.  2.  That 
the  ^^  conditions"  did  not  extend  to  a  case  of  damage  arising  from  the 
deliberate  and  intentional  act  of  the  defendant,  or  its  agents,  in  sus- 
pending performance  after  it  had  been  commenced,  and  refusing  to  per- 
form, or  to  allow  performance,  until  after  the  property,  or  a  portion 
thereof,  had  been  destroyed.  In  other  words,  that  the  defendant  did 
not  reserve  to  itself  the  right  to  perform,  or  not,  as  it  might  afterwards 
elect,  or  to  perform  only  as  it  might  suit  its  interests,  convenience,  or 
pleasure.  3.  That  this  was  not  a  case  of  an  injury  arising  from  negli- 
fjenccj  in  any  degree,  but  a  case  of  an  injury  arising  from  a  deliberate 
and  intentional  refusal  to  perform,  for  the  time  being,  the  undertaking 
of  the  defendant.  4.  That  such  refusal  by  the  defendant's  freight 
agent,  to  perform  the  contract,  was  the  act  of  the  defendant,  and  the 
defendant  was  liable  for  the  consequences,  so  far  as  his  act  or  order  had 
the  effect  to  prevent  performance,  and  thus  create  a  breach  of  contract, 
and  this  whether  the  agent  was  authorized  to  make  the  order  or  not : 
Krent>i/  V.  The  Grand  Trunk  Railway  Co.,  59  Barb. 

A  general  carrier  of  freight  has  no  right  to  discriminate,  in  forward- 
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log  freight,  between  different  owners,  in  favor  of  one  class,  to  the  pre- 
judice of  others,  by  deliberately  stopping,  or  delaying,  the  property  of 
one  person,  in  order  to  give  a  preference  to  that  of  another,  coDtrary  to 
the  ordinary  coarse  of  business :  Id, 

*  Constitutional  Law. 

Title  of  Legislative  Acts. — A  law  which  provides  for  the  expendit^ire 
of  certain  highway  taxes  on  two  distinct  state  roads,  and  for  the  loci- 
tion  and  construction  of  a  third  state  road,  and  for  the  expendituie  of 
certain  other  taxes  upon  that  (No.  471,  Laws  of  1867,  p.  964),  is  repug- 
nant to  Art.  4,  §  20  of  the  Constitution,  that  ^*  no  law  shall  embrace 
more  than  one  object,  which  shall  be  expressed  in  its  title :"  People  ex 
rel,  Estes  v.  Denahyy  20  Mich. 

Contract. 

Construction  of — Assignment — Effect  of — A  railroad  sub-contractor, 
by  his  written  agreement  with  the  contractor,  agreed  "  to  construct  and 
complete  all  the  grading,  earth,  rock,  and  masonry  for  the  road-bed  of 
the  Somerset  Railroad,  from  the  tbird  stjitioD  north  of  Otis  Hill  road- 
crossing,  to  the  Kennebec  river;"  "  that  if  any  work  shall  be  done  by 
said  sub-contractor  which  is  not  included  in  this  contract,  the  price  and 
value  of  said  work  shall  be  determined  by  the  chief  engineer ;"  "  that 
the  said  work,  during  its  progress,  shall  be  subject  to  the  supervitiion 
and  inspection  of  said  engineer,  and  shall  be  made  to  conform,  in  every 
respect,  to  his  satisfaction  f  "  that  with  a  view  of  preventing  all  dis- 
putes and  misunderstandings,  and  for  the  speedy  adjustment  of  such  as 
may  occur,  the  chief  engineer  shall  determine  the  amount  or  quantity 
of  the  several  kinds  of  work  herein  contracted  to  be  done,  and  8haII 
decide  every  question  which  can  or  may  arise  relating  to  the  execation 
of  work  under  this  contract,  on  the  part  of  the  sub-contractor,  and  his 
decision  shall  be  final.''  The  sub-contractor  did  work  on  the  fouDdation 
of  the  bridge  across  the  Kennebec  river,  which  was  accepted  and  its 
value  estimated  by  the  chief  engineer.  HeUl^  that  the  work  on  the 
bridge  foundation  was  done  under  the  contract :  Rogers  v.  Ilogan^  58 
Me. 

And  an  assignment  of  such  a  contract  by  the  sub-contractor,  and  "all 
the  rights  and  privileges  therein  mentioned,"  except  the  10  per  cent. 
due  "  on  all  earth,  excavations  of  earth,  and  masonry  and  stone  delivered 
on  the  road  to  the  1st  of  March,"  carries  the  value  of  the  work  on  the 
foundation  of  the  bridge  as  estimated  by  the  chief  engineer :  /(/. 

Illegal  Contract — Recovering  hack  Money  paid  under. — If  the  parties 
to  an  illegal  contract  are  not  in  pari  delicto,  the  party  which  has  been 
taken  advantage  of  by  the  one  receiving  the  money,  may  recover  it  Wk 
in  an  action  for  money  had  and  received :  Inhabitants  of  Concord  t. 
Delaney,  58  Me. 

The  plaintiflF  town,  at  a  legal  meeting  called  for  the  purpose,  "  vot«d 
to  raise  six  hundred  and  twenty-five  dollars  to  each  man  who  enlists  to 
fill  Concord's  quota  on  the  last  call/'  and  that  "  the  selectmen  hire 
money  and  pay  the  volunteers  after  they,  are  mustered  into  the  United 
States  service."  Thereupon  the  selectmen  hired  the  money  and  paid 
fifty-four  hundred  doUarb  to  the  defendants,  who  frauduleutly  assured 
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them  that  pursuant  to  their  contract  with  the  selectmen,  the  defendants 
had  caused  to  be  enlisted,  accepted,  and  placed  to  the  quota  of  the 
plaintiff  town  nine  men  for  three  years  each,  when  in  fact  eight  of  the 
men  were  enlisted  and  credited  for  one  year  'only.  In  an  action  for 
money  had  and  received  to  recover  back  the  money  paid,  Eeld,  that  the 
action  is  maintainable^  without  first  placing  the  defendants  in  statu  quo : 
Id, 

Damages. 

Measure  of- — Convervion, — Where  one  forcibly  took  possession  of  cer- 
tain wheat  as  it  stood  in  the  field,  driving  the  owner  away,  and  harvested 
and  sold  it :  Held^  in  an  action  for  such  taking  and  conversion,  that 
the  value  of  the  wheat  at  the  time  of  its  sale,  in  the  form  in  which  it 
was  sold,  was  the  measure  of  damages,  if  the  plaintiff  was  content  there- 
with, though  he  was  entitled  to  the  highest  price  of  the  property  at  any 
time  between  the  taking  and  the  sale;  and  the  defendant  was  not 
entitled  to  prove  the  value  of  his  own  labor  in  harvesting  and  threshing 
the  crop,  for  the  purpose  of  reducing  the  damages :  EUis  v.  Wire^  33 

Ind. 

• 

Deed. 

Reforming  Deeds  in  Equity — Parol  Evidence  to  establish  Trusts.^ 
Deeds  of  conveyance,  leases,  or  other  written  evidences  of  title,  will  not 
be  changed  by  proof  of  a  verbal  agreement,  except  in  very  clear  cases, 
and  where  the  contract  is  proved  to  the  entire  satisfaction  of  the  court : 
Case  V.  Peters,  20  Mioh. 

Feauds,  Statute  op. 

Interest  in  Land, — The  right  to  use,  for  the  purpose  of  worship,  a 
church  edifice  when  not  occupied  by  the  church  to  which  it  b'^Iongs,  is 
an  interest  in  real  estate,  and  a  contract  therefor,  to  be  valid,  must 
be  in  writing,  signed  by  the  party  to  be  charged  :  Brumfield  v.  Carson^ 
38  Ind. 

Highway. 

Neighborhood  Road, — A  neighborhood  road  is  not  a  private  road, 
and  the  question  whether  the  right  of  eminent  domain  may  be  exercised 
to  take  land  for  a  private  road  is  not  applicable  to  it :  Kissinger  v.  Han- 
selman,  33  Ind. 

The  record  of  the  board  of  county  commissioners  in  a  proceeding  to 
locate  a  highway  need  not  contain  the  evidence  by  which  it  was  proved 
that  the  proper  notice  had  been  given  of  the  intention  to  present  the 
petition  for  the  highway ; — it  is  enough  if  the  record  shows  that  the 
fact  was  proved,  without  showing  how  it  was  proved :  Id. 

Homestead. 

Specijic  Performance — Contract  to  convey/  a  Homestead. — A  deed  by 
a  husband,  not  signed  by  his  wife,  of  premises  occupied  by  them  as  a 
homestead,  is  not  merely  voidable,  having  a  contingent  operation  as  to 
the  homestead ;  it  is  wholly  invalid.  And  a  contract  by  the  husband 
to  make  such  a  conveyance,  intended  to  have  a  direct  and  present  opera- 
tion, will  not  be  specifically  enforced :  Phillips  v.  Stauch,  20  Mich. 
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Compem(ition  in  lieu  of  Specific  Performance. — In  a  case  where  tike 
value  of  the  property,  which  includes  a  homestead,  and  which  the  hiu- 
hand  contracted  to  convey,  exceeds  the  maximum  allowed  as  a  home- 
stead, and  the  premisestare  also  subject  to  the  contingent  dower  of  the 
wife;  the  adjustment  of  compensation,  together  with  a  decree  fork 
partial  performance,  would  be  so  difficult,  that  it  ought  not  to  be 
attempted:  Id. 

Insurance. 

Mutual  Company — Receiver — Pleading. — In  a  suit  by  a  receiver  of  » 
mutual  fire  insurance  company,  organized  under  the  laws  of  this  state, 
to  recover  an  assessment  on  a  premium  note  executed  to  said  company 
by  the  defendant,  it  is  not  necessary  that  the  complaint  should  be 
accompanied  by  a  transcript  of  the  decree  appointing  the  plaintiff 
receiver  of  the  company  and  making  the  assessment  sued  for :  BoLand 
V.  Whitman^  33  Ind. 

By  agreement  between  a  mutual  fire  insurance  company,  acting 
through  its  board  of  directors  or  an  agent  duly  authorized  by  them,  and 
the  insured,  a  contract  of  insurance  may  be  rescinded  by  the  surrender 
of  the  policy  before  the  expiration  of  the  time  for  which  it  was  issued 
and  the  release  of  the  insured  from  further  obligation  on  his  premimn 
note  :  Id. 

The  fact  that  assessments  upon  a  premium  note  executed  to  a  mntaal 
fire  insurance  company  have  been  made  more  frequently  and  in  greater 
amounts  than  the  agent  of  the  company,  at  the  time  of  the  execution 
of  the  note,  represented  they  would  be  to  the  insured,  who  confided  in 
such  representations  and  was  induced  thereby  to  enter  into  the  contract 
and  execute  the  note,  cannot  constitute  a  defence  to  a  suit  on  such  note: 
Id, 

Fraudulent  Representations  as  to  Solvency. — If  at  the  time  of  the 
making  of  the  contract  of  insurance,  the  agent,  by  the  authority  of  the 
directors,  represents  that  the  company  is  entirely  solvent  and  able  to 
pay  all  losses  and  is  then  worth  a  certain  considerable  amouut,  and  the 
insured  relies  on  such  representations  and  is  induced  thereby  to  enter 
into  said  ct)ntract  and  execute  the  premium  note,  and  said  representa- 
tions are  false,  these  facts  will  constitute  a  good  defence  to  a  suit  on 
said  premium  note :  Id, 

Pleading — Fraud.— Suit  by  the  receiver  of  a  mutual  fire  insurance 
company  on  a  premium  note.  Answer,  that  the  officers  of  said  com- 
pany entered  into  a  fraudulent  combination  with  A.  and  B.  and  procured 
the  institution  by  A.  and  B.  of  the  suit  against  said  company,  in  which 
said  receiver  was  appointed  and  the  assessment  sued  for  in  this  action 
was  made,  and  by  fraud,  collusion,  improper  admissions,  and  false  testi- 
mony, procured  the  decree,  assessment,  and  appointment  of  the  plaintiff 
in  this  action  as  receiver.  Held^  that  if  the  defendant  could  in  this 
collateral  manner  impeach  said  decree  for  fraud,  still  the  answer  was 
bad  for  failing  to  allege  any  material  facts  constituting  fraud :  Id. 

Cliange  of  Ownership  of  Insured  Property. — Where  properly  insured 
by  a  mutual  fire  insurance  company  is  sold  and  conveyed  by  the  insured, 
he  is  not  liable  to  be  assessed  on  his  premium  note  for  losses  occurring 
after  such  sale  and  conveyance :  Id, 
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Interest.     See  Trustee. 

Remedy — Act  of  1867. — Where  a  promissory  note  containing  a  stipu- 
lation for  interest  at  the  rate  of  ten  per  cent,  per  annum  was  executed 
before  the  interest  law  of  1867,  authorizing  such  contracts,  was  enacted, 
and  suit  was  brought  thereon  after  that  law  took  effect,  Utld^  that  the 
contract  as  to  interest  was  governed  by  said  law :  Pattison  v.  Jenkins, 
33  Ind. 

I/ANDLOBD  AND  TENANT. 

Lease  at  Lessee* s  Option — Election. — A  party  in  possession  of  premises 
under  a  lease  granted  "  for  the  term  of  one  year,  with  the  privilege  of 
having  the  same  three  years  at  the  same  rate"  at  his  option, — the  lease 
containing  a  covenant  that  he  would  ^^  at  the  end  of  said  term  deliver 
up  quiet  possession  of  the  premises,"  and  who  continues  in  possession 
after  the  end  of  the  first  year,  elects,  by  such  continuance,  to  hold  the 
premises  for  the  full  term  of  three  years :  Delashman  v.  Berry ^  20  Mich. 

Partnership. 

Individual  and  Partnership  Debts — Mortgage. — Certain  real  estate 
being  owned  by  a  firm  composed  of  two  partners  and  used  in  the  business 
of  the  partnership,  one  of  them  alone  executed  a  mortgage  on  an  un- 
divided half  of  it,  to  secure  the  payment  of  his  individual  debt.  After- 
wards said  real  estate  was  sold  at  sherifTs  sale  under  a  judgment  rendered, 
after  the  execution  of  said  mortgage,  against  the  partners,  for  a  debt  of 
the  firm  contracted  before  the  execution  of  the  mortgage.  Ueld,  that 
the  mortgagee  was  not  entitled  to  foreclose  his  mortgage  as  against  the 
purchaser  at  the  sheriff's  sale,  without  first  redeeming  or  offering  to  re- 
deem from  the  sheriff^s  sale  that  part  of  the  real  estate  covered  by  said 
mortgage  :  Kistner  v.  Sindlinger,  33  Ind. 

Suit  between  Partners — Code. — Under  the  code,  a  partner  can  sue 
his  copartner,  not  to  recover  the  plain tiff^s  share  of  the  partnership 
property  or  assets  before  the  partnership  business  has  been  adjusted, 
but  to  obtain  an  adjustment  of  the  partnership  affairs  and  thus  recover 
his  entire  interest  therein.  The  case  made  must.be  such  as  would  for- 
merly have  called  for  the  interposition  of  a  court  of  equity  :  Page  v. 
Thompson^  33  Ind. 

Three  persons  were  the  owners  of  equal' shares  of  a  steamboat,  which 
they  ran  on  joint  account  as  partners.  Suit  in  the  usual  form  as  upon 
an  assumpsit  by  one  of  them  against  another  to  recover  one-third  of  the 
amount  which  the  latter  owed  the  firm  for  liquors  bought  by  him  at  the 
bar  of  the  boat  (the  third  partner  being  made  a  defendant  to  answer  as 
to  his  interest).  The  partnership  business  had  ceased,  but  there  had 
been  no  settlement  thereof,  the  firm  being  still  indebted,  and  having 
uncollected  claims  due  to  it,  and  no  balance  having  been  agreed  upon 
as  due  from  one  partner  to  the  others  or  either  of  them,  and  no  special 
promise  having  been  made  by  the  defendant  to  pay  the  plaintiff  anything. 
Held,  that  the  suit  would  not  lie :  /(/. 

Pleading.     See  Vendor  and  Purchaser. 

In  Abatement. — A  plea  in  abatement  must  be  direct  and  positive, 
and  not  argumentative  :  Severy  v.  Ni/e^  58  Me. 

Thus,  in  an  action  against  a  sheriff  for  the  wrongful  official  acta  of 
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his  deputy,  a  plea  in  abatement  alleging  substantially  that  the  alleged 
trespass  accrued  to  the  plaintiff  by  reason  of  the  official  acts  of  the  de- 
fendant's deputy,  for  which  the  defendant  was  legally  responsible;  that 
the  plaintiff  had  his  election  to  bring  his  action  therefor  directly  against 
the  deputy  or  the  defendant ;  that  he  elected  to  and  did  bring  it  against 
the  deputy,  and  the  same  is  still  pending  and  undetermined ;  and  ''that 
by  bringing  his  said  suit  directly  against  said  deputy,  the  plaintiff 
elected  to  release  and  did  thereby  release  this  defendant  from  all  fur- 
ther liability  for  the  supposed  trespasses,"  etc.,  is  bad  :  Id. 

The  pendency  of  an  action  of  trespass  against  a  deputy-fiheriff  for 
his  wrongful  acts  done  under  color  of  his  office,  cannot  be  pleaded  in 
abatement  in  an  action  against  the  sheriff  for  the  same  cause  :  Id. 

The  pendency  of  such  a  suit  against  a  deputy  when  an  action 
against  the  sheriff  for  the  same  cause  is  entered,  is  not  a  release  of  the 
latter  action :  Id, 

Railroad. 

Negliyence — Setting  Fire  to  Grass  (dony^ide  the  Road. — When  the 
fact9  are  agreed,  what  constitutes  negligence  is  a  question  of  law,  and 
this  court  can  determine  what  is  shown  in  the  facts  as  readily  and  as 
fully  as  the  District  Court :  Kansas  Pacific  Railway  Co.  v.  Butts,  6  or 
7  Kans. 

When  a  railway  company  is  authorized  to  operate  its  line  with  loco- 
motives propelled  by  steam,  generated  by  fire,  and  uses  a  locomotiTe 
provided  with  all  the  most  approved  applicances  in  use  for  preveotiog 
injuries,  by  the  escape  and  communication  of  fire  therefrom,  in  good 
order,  and  operated  by  competent  an^  careful  servants  of  the  company, 
and  owing  to  a  high  wind,  fire  escapes,  and  spreading,  burns  the  pro- 
perty of  another,  this  is  not  negligence  on  the  part  of  the  company :  Id. 

It  is  not  negligence,  per  se  to  permit  standing  grass  and  weeds  to 
remain  on  a  railway  track  :  Id. 

Real  Estate. 

Damages — Action  hy  Oicner  not  in  Possession. — An  owner  of  real 
estate  is  not  without  a  remedy  for  injuries  done  to  or  upon  the  same, 
simply  because  he  is  not  at  the  time  in  possession  of  the  same :  Fitzpat- 
rick  V.  Gebhart,  6  or  7  Kans. 

Under  chapter  113,  of  the  General  Statutes  (page  1095),  the  owner 
of  real  estate  may  recover  the  damages  therein  provided  for,  whether  he 
be  in  possession  of  the  real  estate  or  not ;  and  he  may  recover,  notwith- 
standing the  party  committing  the  injuries  may  be  in  possession  of  the 
property  as  tenant  of  the  owner,  provided  he  commits  the  injuries  with- 
out any  color  of  authority  :  Id. 

Receipt. 

Construction  of — Certificate — Construction  of. — A  writing  acknow- 
ledging that  the  subscriber  had  received  the  promissory  note  of  another 
"for  five  shares  of  stock  in  the  M.  T.  Co.,  and  certificates  of  stock  are 
to  issue  to"  the  maker  of  the  note  for  the  same,  when  ready  for  issue,— 
is  not  a  contract  for  the  future  sale  of  the  shares,  but  a  recognition  that 
the  shares  themselves  were  the  consideration  of  the  note :  Hope  Irm 
Works  V.  Holden,  58  Me. 

A  certificate  that  a  certain  person  named  "  is  the  owner  of  five-fortieth 
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parts  of  the  letters-patent  and  property  of  the  M.  T.  Co./'  .  .  .  and 
Btipnlating  *'  that  whenever  an  incorporated  company  shall  be  organized 
.  .  .  the  holder  hereof  shall  be  entitled  to  receive  its  equivalent  value 
in  the  certificate  of  shares  in  the  capital  stock  of  such  company,"  does 
not  operate  a£  an  assignment  to  the  holder  of  any  interest  in  the  letters- 
patent:  Id. 

Replevin. 

Demand  before  Suit, — The  rule  of  this  Court  in  Trudo  v.  Anderson, 
10  Mich.  357, — that  where  one's  property  haa  been  disposed  of  without 
authority  by  the  person  having  it  in  charge,  the  owner  may  bring  re- 
plevin therefor  without  previous  demand,  approved  :  Ballou  v.  O'Brien^ 
20  Mich. 

Sale. 

Misrepresentation  as  to  Quantity. — A.  exhibited  to  B.  a  Schedule,  as  a 
representation  of  the  quantity  of  certain  personal  property,  which  the 
former  proposed  to  sell  to  the  latter,  who  before  purchasing,  visited  the 
place  where  the  property  was  situated,  for  the  purpose  of  examining  the 
property  and  satisfying  himself  concerning  it,  and  having  examined  it 
as  to  quantity,  or  having  had  a  full  opportunity  to  do  so,  relying  on  his 
own  judgment,  proposed  other  terms  than  those  proposed  by  A.,  by 
offering  a  sum  in  gross  for  an  entire  amount  of  property,  including  that 
named  in  said  schedule  and  other  articles  situated  at  the  same  place, 
and  A.  accepted  the  offer,  and  the  sale  was  made  on  the  terms  so  pro- 
posed by  B.  Held^  in  a  suit  on  a  note  given  in  part  payment,  that  the 
maker  could  not  set  up  as  a  failure  of  consideration,  that  the  property 
name  in  said  schedule  was  of  less  quantity  than  therein  represented; 
and  that  the  buyer  could  not  claim  that  the  seller  had  deceived  him  as 
to  the  quantity  of  the  property  named  in  the  schedule :  Faltison  v,  Jen- 
kins^ 33  Ind. 

Where  a  full  opportunity  is  afforded  to  a  purchaser  for  examining 
property,  which  he  is  about  to  purchase,  and  which  by  the  exercise  of 
ordinary  diligence  and  prudence  he  could  examine  as  to  its  quantity,  the 
qaestion  of  the  quantity  being  made  to  depend  merely  on  the  judgment, 
and  he  fails  to  exercise  such  diligence  and  prudence,  he  cannot  after  the 
sale  complain  that  he  has  been  deceived  as  to  the  quantity,  or  claim  a 
deduction  from  the  price  on  account  of  the  quantity  :  Id. 

Sheriff.     See  Pleadwfj, 

Misconduct — Amercement  after  his  Term  of  Office. — A  sheriff  may, 
after  his  term  of  office  has  expired,  be  amerced  for  official  misconduct, 
whenever  a  proper  case  is  made  therefor :  Armstrong  v.  Grant,  6  or  7 
Kans. 

A  sheriff  who  receives  a  writ  of  execution  about  thirty  days  before 
his  term  of  office  expires,  but  does  not  serve  the  writ,  nor  return  it  to 
the  court  from  which  it  was  issued,  nor  deliver  the  same  to  his  successor 
in  office,  cannot  be  amerced  under  the  statute,  unless  it  is  affirmatively 
shown,  by  special  circumstances,  that  he  was  negligent,  in  failing  or 
refusing  to  commence  to  execute  the  writ  before  his  term  of  office 
expired:  Id. 

Discharge  of  Liahility. — After  the  liability  of  a  sheriff  had  become 
fixed,  by  the  neglect  of  hitf  deputy  to  levy,  collect  or  return  an  exeoo^ 
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tion  within  its  lifetime,  tbe  defendaDt  applied  to  the  plaintiff  and  obtained 
his  written  consent,  to  be  exhibited  to  the  deputy,  stating  that  he  would 
not  proceed  against  the  plaintiff  until  the  maturity  of  certain  notes 
which  the  defendant  proposed  to  leave  with  the  deputy  to  satisfy  the 
execution.  Ileld^  that  such  consent  did  not,  per  se,  operate  to  discharge 
the  liability  of  the  sheriff:  McKinley  v.  Tucker^  Sheriff,  <frc.,  69  Barb. 

The  plaintiff  in  the  execution  haying  expressly  refused  to  take  the 
notes,  himself,  or  to  do  any  act  to  impair  his  remedy  against  the  sheriff 
it  was  further  held^  that  his  written  consent  to  postpone  proceedings 
against  the  sheriff  until  the  maturity  of  the  notes  did  not  operate  as  a 
ratification  of  the  prior  neglect  of  the  deputy  which  created  the 
liability :  Id. 

Otherwise,  it  seems,  if  the  plaintiff,  after  a  valid  levy,  had  consented 
to  the  arrangement,  and  to  a  postponement  of  the  sale  of  the  defendant's 
property  in  the  meantime  :  Id. 

Statute. 

Operate  prospectivelif — Title. — A  law  will  be  construed  to  have  a 
prospective  operation  only,  unless  the  intent  of  the  Legislature  to  the 
contrary  plainly  appears.  In  cases  of  doubt  the  title  of  the  act  may  be 
resorted  to  in  aid  of  its  interpretation  :  Smith  v.  Humphrey,  20  Mich. 

Trustee. 

Administrator — When  C/ictrgeahle  msith  Interest. — An  administntor 
delayed  some  ten  years  in  settling  the  estate,  using  the  money  of  the 
trust  in  his  own  private  speculations,  and  upon  a  reference  of  his  accounts 
to  a  master,  it  did  not  appear  that  there  was  any  reason  for  any  unosoal 
delay  in  the  settlement,  and  the  administrator  refused  to  account  to  the 
master  for  the  result  of  said  speculations.  The  master  in  making  his 
report  charged  interest,  after  the  first  year  from  the  granting  of  admin- 
istration, 6n  balances  in  the  hands  of  the  administrator:  Hdd, 
that  there  was  no  error  of  which  the  administrator  could  avail 
himself,  though  the  master  should  have  charged  compound  interest^ 
making  annual  rests  in  the  accounts  for  that  purpose  :  Johnson* s  Admin- 
istrators V.  Hedrick,  33  Ind. 

Yendob  and  Purchaser. 

Forfeiture — Notice. — A  contract  for  the  sale  and  conveyance  of  real 
estate  contained  a  stipulation,  that  a  non-compliance  with  the  terms  of 
the  contract,  or  any  of  them,  by  the  vendee  should  work  a  forfeiture 
of  all  right  under  the  contract  at  the  option  of  the  vendor,  but  npon 
previous  notice,  of  a  specified  period,  to  the  vendee,  demanding  a  fulfil- 
ment and  specifying  such  features  as  it  should  be  deemed  had  not  been 
complied  with :  Held,  in  an  action  by  the  vendee,  who  had  partly  per- 
formed the  contract  on  his  part,  against  the  vendor  for  wrongfully 
declaring  a  forfeiture  and  thereby  putting  it  out  of  the  power  of  the 
vendee  to  further  carry  out  the  contract  according  to  its  terms,  that 
the  stipulation  for  said  notice  was  for  the  benefit  of  the  vendee,  and  a 
strict  compliance  with  it  by  the  vendor  was  necessary  before  declaring  a 
forfeiture  :   Cane  v.  Wolcoft,  33  Ind. 

Held,  also,  that  where  the  vendor,  afler  giving  to  the  vendee  a  notice 
not  in  strict  compliance  with  said  stipulation,  and  while  the  coDtraok 
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was  therefore  in  full  force,  by  declaring  a  forfeiture  put  it  out  of  the 
power  of  the  vendee  to  carry  out  his  part  of  the  contract,  the  vendee 
was  not  required  to  perform  or  offer  to  perform^  but  might  have  his 
action  for  being  so  prevented :  Id, 

Measure  of  Damages. — Where  after  part  performance  of  a  contract 
for  the  conveyance  of  real  estate,  by  the  vendee,  the  improvements  made 
by  him  being  contemplated  by  the  contract,  the  vendor  by  his  own  wrong- 
ful act  puts  it  out  of  the  power  of  the  vendee  to  fully  comply  with  the 
provisions  of  the  contract,  the  measure  of  damages  in  an  action  by  the 
vendee  against  the  vendor,  for  such  breach,  is  the  difference  between 
the  unpaid  purchase-money  and  the  actual  value  of  the  lands  at  the 
time  of  the  breach  :    Id. 

Fraud — Pleading. — A  complaint  for  damages  for  fraudulent  repre- 
sentations by  the  vendor  in  the  sale  of  land  must  contain  an  averment 
that  the  plaintiff  relied  upon  the  representations.  The  want  of  such 
averment  cannot  be  supplied  by  a  recital  of  evidence  which  might  jus- 
tify a  presumption  that  the  representations  were  relied  upon,  unless  such 
evidence  be  conclusive  of  the  fact :   Goings  v.  WhilCj  33  Ind. 

Vessel. 

Lien  on  Vessels —  Writ  for  enforcing. — The  writ  for  enforcing  a  labor- 
er's lien  on  a  vessel,  under  Public  Laws  of  1858,  o.  15  (K.  S.,  c.  91, 
§  7),  need  not  allege  whether  the  labor  was  done  before  or  after  she  was 
launched  :  McCnhej  in  rem^  v.  McRae  and  Ship  Empire,  68  Me. 

The  lien  attaches,  notwithstanding  the  labor  was  performed  for  one 
who  contracted  with  the  owner :  Id. 

If  the  claimant  would  avoid  the  lien,  he  must  show  that  the  laborer 
has  knowingly  surrendered  or  waived  it :  Id. 

A  person  claiming  a  lien,  for  labor  on  a  vessel,  is  required  to  state  in 
his  specification,  the  name  of  the  owner  only  when  he  knows  it :  Id. 

It  is  no  defence,  to  an  action  for  enforcing  a  lien  on  a  vessel  after  she 
is  launched,  that  the  officer  making  the  attachment  took  a  receiptor  :  Jd. 

Where,  in  an  action  to  enforce  a  lien  upon  a  vessel,  brought  by  a 
laborer  against  one  who  contracted  with  the  owner,  the  defendant  is 
defaulted,  such  default  is  not  evidence  against  the  claimant  as  to  the 
amount  of  the  lien  on  the  vessel :  Id. 

The  question,  "  For  how  much  of  the  amount  due  from  the  defend- 
ant, the  laborer  has  a  lien  on  the  vessel  attached,"  is,  under  R.  S.,  c.  91, 
§  16,  at  the  request  of  either  party,  to  be  determined  by  a  jury;  and 
if  a  jury-trial  be  waived,  this  question  shall  be  decided  by  the  court,  on 
a  hearing  or  report  of  an  auditor  appointed  by  the  court :  Id. 

Warranty. 

Parties — Heirs. — Where  a  covenant  against  incumbrances  contained 
in  a  deed  of  conveyance  of  real  estate  is  broken,  and  the  damages  for 
the  breach  accrue  during  the  lifetime  of  the  person  holding  under  such 
covenant,  his  heir  has  no  right  of  action  on  the  covenant.  In  such  case 
the  administrator  must  sue  :  Frink  v.  Bellis,  33  Ind. 
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BOOK  NOTICE.  ■ 

Lectures  on  the  Studt  and  Practice  of  the  Law,  delivered  in  the  Law         i 
School  of  Harvard  University,  hy  Emort  Washburn,  LL.  D.,  Bnssey  Pro- 
fessor of  Law.    Boston,  Little,  Brown  &  Co.,  12mo.  pp.  318.  i 

Professor  Washburn,  whose  extensive  professional  labors  are  so  well 
known  and  so  highly  appreciated  by  his  brethren,  has  here  presented  a 
somewhat  uniqua  undertaking,  a  plain,  matter  of  fact  exposition  of  the  oat-  ' 
lines  of  the  study  and  practice  of  the  law.  And,  as  his  friends  were 
prepared  to  expect,  the  book  must,  on  the  whole,  be  regarded  as  a  suocess; 
and  in  a  department  where  something  of  the  kind  was  much  needed.  There 
are,  doubtless,  books  enough,  where  one  who  purposes  to  enter  upon  the 
study  of  the  law  may  find  a  list  of  books  sufficiently  extensive  and  select  for 
his  purpose ;  and  he  will  also  find  any  amount  of  advice  upon  the  mode  to 
be  pursued  in  order  to  accomplish  that  purpose  in  the  most  successful  man- 
ner. But  this  little  volume  contains  a  great  amount  of  minute  and  practieal 
information,  which  almost  every  wakeful  student  will  be  glad  to  have,  and 
which  no  one,  but  those  members  of  the  profession  who  have  had  a  long  and 
varied  practice  at  the  bar,  and  more  or  less  experience  in  preparing  stodents 
for  admission  to  the  bar,  can  possibly  give  him.  He  will  find  any  number 
of  men,  at  the  bar,  who  may  have  been  tolerable  students  in  the  history  or 
the  learning  of  the  profession,  but  who  have  had  no  experience,  either  in 
practice  or  teaching,  and  who  will  advise  him  with  almost  the  same  assu- 
rance as  the  infallible  guides  in  other  departments  of  life ;  but  who  are 
really  little  better  fitted  to  give  advice  upon  the  subject  than  himself.  Bat 
in  this  book  he  will  find  just  what  he  wants ;  just  what  he  must  have  be- 
fore he  can  expect  to  make  much  progress  in  the  profession  ;  and  all  from 
the  pen  of  one  who  has  devoted  fifly  years  to  the  successful  practice  of  his 
profession,  and  nearly  twenty  years  to  the  preparation  of  young  men  for 
the  bar,  in  the  oldest,  if  not  the  best,  law  school  in  the  country. 

We  are  not  surprised  that  Professor  Washburn's  classes  manifested  a  deep 
interest  in  these  lectures,  and  an  earnest  desire  to  have  them  published. 
And  we  have  no  hesitation  in  saying,  that  the  Professor  did  wisely  in  yield- 
ing to  their  request.  I.  F.  R. 
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i-'HE  LIABILITY  OF  LIFE  INSURANCE  COMPANIES 

IN  CASES  OF  SUICIDE. 

The  statistics  of  suicide  show  that  its  occurrence  is  subject  to 
certain  laws,  and  that  future  suicides  may  therefore  be  ascertained 
in  the  same  way  as  death  from  other  causes,  and  the  addition  to 
be  made  to  the  premium  of  a  policy,  when  the  undertaking  of  an 
insurance  company  is  made  to  include  death  from  suicide,  may  be 
estimated.  The  policies  issued  by  some  companies  of  the  United 
States  corer  risk  of  death  by  suicide,  while  it  is  expressly  excepted 
by  others. 

At  common  law  suicide  was  a  crime  and  was  Tisited  with 
punishment  as  such.  It  has,  however,  never  been  enacted  or 
held  that  it  is  a  crime^  or  contrary  to  public  policy  to  enter  into 
a  contract  insuring  the  payment  of  a  certain  sum  upon  the  occur- 
rence of  death,  even  though  caused  by  suicide. 

So  far  as  the  law  or  practicability  is  concerned,  companies 
may  or  may  not  assume  the  risk  of  death  by  suicide  as  they  see 
fit.  Suicide  is  against  good  morals,  and  a  company  is  justified 
in  refusing  to  insure  against  it  upon  the  ground  that  although  the 
sum  insured  is  not  to  be  paid  to  the  person  who  commits  the  sui- 
cide, and  he  personally  obtains  no  advantage  by  his  act,  yet  the 
company,  by  agreeing  to  make  the  payment  to  some  one  desig* 
nated  in  the  policy,  holds  out  a  certain  inducement  to  him  to 
commit  the  act.  The  punishment  of  suicide  at  common  law, 
denying  the '  body  of  the  criminal  Christian  burial  and  the  for- 
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feiture  of  his  goods  to  the  king,  did  not  reach  the  criminal  him- 
self, for  the  very  act  of  suicide  placed  him  beyond  the  reach  of 
human  punishment ;  still  the  punishment,  such  as  it  was,  tended 
no  doubt  in  some  degree  to.  the  prevention  of  the  crime. 

In  the  United  States,  life  insurance  companies  are  corpora- 
tions subject  to  the  provisions  of  their  acts  of  incorporation  and 
those  of  the  contracts  into  which  thej  have  entered  and  their 
other  obligations.  The  policy-holders  of  a  mutual  company  may 
be  considered  abstractly  as  in  equity  the  owners  of  the  company's 
assets,  and  as  possessed  of  discretion  and  control  over  their  dis- 
position. The  policy-holders  of  a  life  company  are  not,  however, 
practically  acquainted  with  the  principles  and  calculations  of  such 
insurance,  and  do  not  ordinarily  exercise  any  discretion  in  regard 
to  the  application  of  the  assets,  nor  delegate  any  to  the  directors. 

When  a  mutual  company,  therefore,  excepts  suicide  from  the 
risk  insured  against,  and  the  premiums  to  be  paid  by  the  mem- 
bers are  assigned  upon  that  assumption,  and  death  when  it  occurs 
is  caused  in  the  manner  excepted,  the  payment  of  the  sum  assured 
is  not  at  all  a  matter  of  choice  or  discretion  on  the  part  of  the 
directors  of  the  company.  They  have  no  right  or  power  to  paj 
the  sum  so  assured,  as  the  premiums  returned  to  the  policy-holders 
under  the  name  of  dividends  would  necessarily  be  affected  thereby, 
and  the  cost  of  insurance  to  other  members  increased.  A  greater 
burthen  than  that  stipulated  for  would  for  that  reason  be  thrown 
upon  them,  and  their  contract  with  the  company  be  violated. 

If  suicide  be  regarded  as  a  crime,  as  it  was  at  common  law,  it 
is  obvious  that  a  criminal  intent  is  a  necessary  ingr^ent  in  its 
commission  as  in  that  of  any  other  crime.  A  person,  therefore, 
i  who  kills  himself  without  intending  so  to  do,  either  by  taking 
poison  instead  of  medicine,  in  handling  a  gun  carelessly,  or  in 
any  other  way,  obviously  does  not  commit  suicide.  Hence  the 
principle  that  the  crime  of  suicide  cannot  be  committed  by  a 
lunatic,  because  a  lunatic  i»  incapable  of  forming  a  crimin&l 
intent. 

But  although  a  criminal  prosecution  cannot  be  maintained 
against  such  a  person  because  of  the  absence  of  a  criminal  in- 
tent, the  want  of  such  an  intent  does  not  in  itself  constitute  a 
reason  why  a  civil  action  should  not  be  maintained  against  him. 
When  damage  is  occasioned  by  a  trespass,  or  by  the  breach  of  a 
contract  on  the  part  of  a  lunatic,  it  is  more  reasonable  that  it 
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should  fall  upon  the  unhappy  person  by  whom  it  has  been  caused, 
even  without  guilty  intent,  than  upon  another ;  accordingly,  civil 
actions  against  such  persons  have  been  maintained :  Bagster  y. 
Partsmouthy  7  D.  &  R.  614 ;  Weaver  v.  Ward,  Hobart  184 ; 
Cro89  V.  Andrews,  Cro.  Eliz.  622. 

When  companies  do  not  assume  the  risk  of  death  by  suicide,  a 
proviso  is  inserted  in  their  policies  that  the  same  shall  be  void  in 
case  the  insured  ''shall  die  by  his  own  hand,"  or  sometimes  ''in 
case  he  shall  commit  suicide."  The  latter  expression  is  somewhat 
more  technical  than  the  former,  and  for  some  purposes  may  pos- 
sibly have  a  different  meaning ;  but  when  it  occurs  in  a  policy 
of  life  insurance,  there  would  seem  to  be  no  difference  between 
them.  Attempt  has  been  made,  it  is  true,  to  give  a  different 
signification  to  the  two  expressions,  even  when  occurring  in  poli- 
cies of  life  insurance,  as,  for  example,  by  WightmaIt  and  Pol- 
lock, JJ.,  in  Clift  et  al.  v.  Schwahle,  8  Man.,  Gr.  &  Scott  487 
(54  Eng.  Com.  L.  437),  but  no  adjudication  appears  to  have  been 
founded  upon  the  distinction. 

The  word  suicide  being  derived  from  the  two  Latin  words  9vi 
and  ccedo,  is  defined  by  Webster  as  meaning  "  self-murder,  the 
act  of  designedly  destroying  one's  own  life."  The  word  there- 
fore only  implies  of  itself,  etymologically,  that  the  act  of  killing 
designated  by  it  was  the  proper  act  of  the  party,  or,  in  other 
words,  that  it  was  done  by  his  own  hand,  wittingly. 

The  mind  of  a  man  who  is  insane  is  commonly  said  to  be  alien- 
ated. When  crazy,  lie  is  said  to  be  beside  himself,  that  is,  he  is 
no  longer,  strictly  speaking,  himself.  Anything  done  by  a  man 
when  he  is  deprived  of  reason  to  such  a  degree  as  to  be  incapable 
of  an  intelligent  volition  cannot  in  justice  be  said  to  be  his  own 
act.  When,  therefore,  a  policy  is  made  void  in  case  the  party 
insured  "  dies  by  his  own  hand,"  and  the  party  kills  himself  while 
insane,  the  question  that  arises  relates  to  the  nature  of  the  act, 
and  the  gist  of  the  inquiry  is  whether  the  killing  was  or  was  not 
the  proper  act  of  the  party  himself. 

Thus,  in  the  case  of  Borradaile  v.  Hunter,  5  Man.  &  6r.  689 
(44  Eng.  Com.  L.  835),  the  action  was  upon  a  policy  on  the  life 
of  Mr.  Borradaile,  in  which  it  was  provided  that  the  policy  should 
be  void  if  the  insured  died  by  his  own  hand.  The  jury  found 
"  that  he  voluntarily  threw  himself  from  Vauxhall  Bridge  with 
the  intention  of  destroying  life ;  but  at  the  time  of  committing 
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the  act  he  was  not  capable  of  judging  between  right  and  wrong." 
Upon  this  verdict  a  judgment  was  directed  for  the  defendant, 
which  was  affirmed  by  the  full  bench.  Erseine,  J.,  in  giving 
judgment,  said :  "  All  that  the  nature  of  the  contract  requires 
is  that  the  act  of  self-destruction  should  be  the  volurUary  and 
wilful  act  of  a  man  having  at  the  time  sufficient  powers  of  mind 
and  reason  to  understand  the  physical  nature  and  consequences 
of  such  act,  and  having  at  the  time  a  purpose  and  intention  to 
cause  his  own  death  by  that  act." 

In  Clift  et  al.  v.  Schwabe^  8  Man.,  6r.  &  Scott  437  (54  Eng. 
Com.  L.  487),  the  policy  was  to  be  void  in  case  the  insured 
should  '^commit  suicide."  He  died  in  consequence  of  having 
voluntarily,  and  for  the  purpose  of  killing  himself,  taken  sul- 
phuric acid,  but  under  circumstances  tending  to  show  that  he  was 
at  the  time  of  unsound  mind.  It  was  held  that  all  kinds  of  volun- 
tary self-destruction  were  within  the  terms  of  the  proviso,  and 
therefore  that  if  the  assured  voluntarilt/  killed  himself,  it  was  im- 
material whether  he  was  or  was  not  at  the  time  a  responsible 
moral  agent. 

In  these  two  cases  the  actions  upon  the  policies,  one  of  whicli 
was  made  void  in  case  the  assured  ^'  died  by  his  own  hand,"  and 
the  other  in  case  he  ^'  committed  suicide,"  were  not  sustained, 
because  it  appeared  that,  although  circumstances  tended  to  show 
that  the  minds  of  the  assured  were  at  the  time  unsound,  yet  they 
nevertheless  put  an  end  to  their  lives  voluntarily. 

In  the  case  of  Breasted  v.  Farmer%^  Loan  and  TStui  Cc^  i 
Hill  73,  the  referees  reported  that  the  person  insured  ''threw 
himself  into  the  Hudson  river  from  the  steamboat  Erie  while  in- 
sane, for  the  purpose  of  drowning  himself,  not  being  mentallj 
capable  at  the  time  of  distinguishing  between  right  and  wrong." 

The  finding  of  the  referees,  therefore,  as  held  by  Willard,  J., 
who  wrote  an  elaborate  opinion  and  gave  the  judgment  in  the 
Court  of  Appeals,  was  not  ''that  the  intestate  acted  voluntarUgj 
or  that  he  hieto  the  consequeuces  of  his  act,"  and  the  judgment 
was  for  the  plaintifi*. 

In  the  case  of  Dean  and  Another  v.  American  Mutual  Ltfe 
Ine.  Co.,  4  Allen  96,  the  policy  was  made  void  in  case  the  insured 
died  "  by  his  own  hand"  and  it  was  agreed  in  the  case  that  the 
insured  caused  his  own  death  by  cutting  his  throat  with  a  raior, 
but  the  plaintiffs  offered  to  prove  that  the  act  of  killing  was  the 
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direct  result  of  insanity,  that  his  insanity  was  what  is  called 
tuieidal  depresstafiy  impelling  the  insured  to  take  his  own  life,  and 
that  suicide  is  the  necessary  and  direct  result  of  such  insanity  or 
disease.  The  case  was  reserved  on  this  offer  and  the  plaintiffs 
were  nonsuited  by  the  full  bench  upon  the  ground  that  ^'  self- 
destruction  was  intended  by  the  plaintiff's  intestate,  he  having 
sufficient  capacity  at  the  time  to  understand  the  nature  of  the  act^ 
which  he  was  about  to  commit  and  the  consequences  which  would 
result  from  it." 

The  contract  of  a  life  policy  is  not  impaired  by  these  decisions, 
but  its  true  intent  is  carried  out  by  them.  ^'A  party  cannot  be 
said  to  die  by  his  own  hand,  in  the  sense  in  which  these  words  are 
used  in  the  policy,  whose  self-destruction  does  not  proceed  from 
the  exercise  of  an  'aet  of  volition,  but  is  the  result  of  a  blind 
impulse,  of  mistake  or  accident,  or  of  other  circumstances  over 
which  the  will  can  exercise  no  control."  Per  Bigblow,  C.  J., 
Dean  v.  Am.  Mut.  Life  Ins.  Co,y  4  Allen  96. 

In  a  subsequent  case,  decided  by  the  same  court :  Cooper  v. 
The  McmachmetU  Mutual  Life  Ins.  (7o.,  102  Mass.  227,  Chief 
Justice  Chapman,  in  giving  the  judgment  of  the  court,  said : 
'^  We  all  think  that,  as  applied  to  this  case,  there  is  no  substantial 
differencetof  signification  between  the  phrases  ''  shall  die  by  his 
own  hand,"  ^' shall  commit  suicide,"  and  '^  shall  die  by  suicide," 
and  that  they  include  self-destruction  under  the  influence  of 
insanity  within  the  limitation  above  stated.  In  the  present  case 
there  was  no  offer  to  prove  madness  or  delirium,  or  that  the  act 
of  self-destruction  was  not  the  act  of  the  will,  and  intention  of  the 
party,  adapting  the  means  to  the  end,  and  contemplating  the 
physical  nature  and  effects  of  the  act.  The  insanity,  therefore, 
was  not  such  as  to  take  the  case  out  of  the  proviso." 

in  the  case  of  Qoffey  v.  The  Some  Life  Insurance  Co.y  recently 
tried  in  the  Superior  Court,  New  York,  the  insured  was  supposed 
to  have  taken  poison,  but  there  was  no  positive  proof  of  the  con- 
dition of  his  mind  at  the  time.  So  far  as  known,  he  entered  the 
state-room  of  the  steamboat  where  the  poison  was  supposed  to 
have  been  taken,  in  an  entirely  sound  state  of  mind  and  body,  and 
there  was  no  proof  that  this  condition  of  mind  was  afterwards 
changed. 

MoNELL,  J.,  instructed  the  jury  that,  if  the  insured  took  poison 
neither  through    accident  nor  mistake,  but  when  his  mind  was 
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either  insane  or  at  least  in  a  state  that  rendered  bim  incapable  of 
discerning  between  right  and  wrong,  the  act  was  not  his  own  and 
there  was  no  breach  of  the  proviso  in  the  policy  agadnst  suicide. 

This  ruling  is  not  in  accordance  with  the  judgment  of  BiGSLOW, 
C.  J.,  in  the  case  above  cited,  nor  with  the  other  authorities  which 
hold  that  when  the  act  of  suicide  is  committed  voluntarily  and 
intentionally  and  with  a  knowledge  of  the  nature  and  consequences 
of  the  act,  it  is  the  act  of  the  party  and  comes  within  the  terms 
of  the  proviso,  even  although  it  was  committed  under  an  intone 
delunon  which  rendered  the  party  morally  and  legally  irrespon- 
sible and  incapable  of  distinguishing  between  right  and  wrong. 

In  the  case  above  cited,  Monbll,  J.,  further  charged  that 
when  a  man  takes  his  own  life,  the  presumption  of  law  is  that  he 
was  at  the  time  insane.  The  presumption  of  law,  it  seems  to 
us  is,  that  he  is  ordinarily  sane,  and  a  man  who  takes  the  life 
of  another  and  alleges  that  he  was  at  the  time  insane,  must  rebat 
this  presumption  and  show  affirmatively  that  at  the  time  when 
he  committed  the  deed  he  was  insane. 

In  the  very  recent  case  of  Terry  v.  Life  Ins.  Co.j  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kansas  (to  be 
reported  in  Dillon's  Circuit  Court  Reports),  Miller,  J.,  stated 
the  doctrine  as  follows :  "  It  being  agreed  that  deceased  destroyed 
his  life  by  taking  poison,  it  is  claimed  by  defendants  that  he  '  died 
by  his  own  hand,*  within  the  meaning  of  the  policy,  and  that  they 
arc  therefore  not  liable.  This  is  so  far  true,  that  it  devolves  on 
the  plaintiff  to  prove  such  insanity  on  the  part  of  the  deceased, 
existing  at  the  time  he  took  the  poison,  as  will  relieve  the  act  of 
taking  his  own  life  from  the  effect,  which,  by  the  general  terms 
used  in  the  policy,  self-destruction  was  to  have,  namely,  to  avoid 
the  policy.  It  is  not  every  kind  or  degree  of  insanity  which  will 
so  far  excuse  the  party  taking  his  own  life,  as  to  make  the  com- 
pany insuring  liable.  To  do  this,  the  act  of  self-destruction  must 
have  been  the  consequence  of  insanity,  and  the  mind  of  deceased 
must  have  been  so  far  deranged  as  to  have  made  him  incapable 
of  using  a  rational  judgment  in  regard  to  the  act  which  he  was 
committing.  If  he  was  impelled  to  the  act  by  an  insane  impulse, 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist, 
or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasoning  faculties  on  the 
act  he  was  about  to  do,  the  company  is  liable.     On  the  other 
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hand,  there  is  no  presumption  of' law,  primd  facie^  or  otherwise, 
that  self-destruction  arises  from  insanity;  and  if  you  believe, 
from  the  evidence,  that  the  deceased,  although  excited,  or  angry, 
or  distressed  in  mind,  formed  the  determination  to  take  his  own 
life,  because  in  the  exercise  of  his  usual  reasoning  faculties  he 
preferred  death  to  life,  then  the  company  is  not  liable,  because 
he  died  by  his  own  hand  within  the  meaning  of  the  policy." 

In  addition  to  the  cases  already  cited,  see  St.  Louis  Mutual 
Ins.  Co.  V.  Graves,  6  Bush  268 ;  Dormay  v.  BorradaiUy  10 
Beav.  342 ;  Estabrooke  v.  Union  Mutual  Life  Ins.  Co.,  54  Me., 
224;  Regina  Morse  v.  The  Louisana  Equitable  Life  Ins.  Co., 
Chicago  Chronicle,  vol.  VII,  p.  187 ;  21  Pick.  162 ;  88  Me.  414; 
11  Gush.  448;  4  Selden  299;  8  M.  G.  and  Scott  487;  8 
Chitty's  Grim.  Law  160 ;  1  Russell  on  Grimes  9 ;  Beck's  Med. 
Jur.  587. 

The  whole  subject  was  very  carefully  considered  by  McKen- 
NAN,  J.,  in  Nimich  v.  Ins.  Co.,  ante  101,  and  the  conclusion  very 
forcibly  laid  down,  after  investigation  of  all  the  cases,  that  the 
proviso  against  liability  in  case  the  assured  '^  shall  die  by  his  own 
hand,"  includes  all  kinds  of  voluntary  self-destruction.  If  the 
assured  commit  suicide,  comprehending  the  physical  nature  and 
consequences  of  his  act  and  intending  to  destroy  his  life,  the 
policy  is  void,  though  he  may  not  have  been  able  to  comprehend 
the  moral  hature  of  the  act.  And  in  an  action  on  such  a  policy, 
the  burden  is  first  on  the  insurer  to  show  that  the  insured  died  by 
his  own  hand ;  and  this  being  done  it  then  rests  upon  the  plaintiff 
to  prove  that  the  insured  was  of  such  insane  mind  that  he  did  not 
commit  the  act  with  the  knowledge  and  intent  that  it  should  result 
in  death. 

It  would  seem,  therefore,  from  the  authorities  above  cited,  that 
the  question  is  not  precisely  whether  a  party  at  the  time  when  he 
committed  suicide  was  or  was  not  insane,  but  whether  he  had 
BuflScient  reason  to  understand  the  physical  nature  and  conse- 
quences of  his  act,  and  sufficient  will  to  make  the  act  voluntary. 

J.  F.  Lyman, 
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RECENT    AMERrCAN    DECISIONS. 

Court  of  Appeals  of  Kentucky. 

VON  BORIES  ST  AL.  V.  UNITED  LIFE,  FIRE,  AND  MARINE 

INSURANCE  COMPANY. 

^  One  Moore  was  the  general  agent  of  the  United  Life,  Fire,  and  Marine  Inssr- 
ance  Company,  and  of  the  Kenton  Insurance  Company,  in  LoniFville.  On  tlvt 
15th  of  November  1867,  S.  &  0.  obtained,  through  him,  a  policy  of  insurance 
on  stock  and  fixtures  from  the  former  company ;  and  on  the  day  following  they 
obtained,  also  through  him,  a  policy  of  insurance  of  the  same  property  from  the 
latter  company.  A  considerable  portion  of  the  goods  was  lost.  The  first  policy 
contained,  inter  alia,  the  following  clauses:  *'If  there  is  or  hereafter  shall  be 
made  any  further  insurance  on  the  property  hereby  insured,  or  any  part  thereof, 
without  being  notified  to  this  company,  and  its  consent  thereto  written  hereon, 
then  and  in  that  case  this  policy  shall  be  of  no  binding  force  on  this  company." 
**  No  agent  of  this  company  has  power  to  change  or  modify  the  terms,  conditions, 
and  requirements  of  this  policy  *  *  *  without  express  written  authority  from  the 
principal  office  at  Covington."  Moore  had  at  the  dates  named  no  such  written 
authority ;  and  the  consent  of  the  insurers  to  the  second  insurance  was  not  writ- 
ten on  the  policy  as  required ;  nor  was  it  directly  or  indirectly  solicited ;  nor  was 
formal  notice  given  to  any  of  the  company's  officers  or  agents,  either  of  the 
application  for,  or  the  procuring  of,  the  second  insurance. 

Held:  1.  That  the  United  Life,  Fire,  and  Marine  Insurance  Company  hsd, 
through  Moore,  constructive,  if  not  actual,  notice  of  the  double  insurance ;  that 
by  the  second  insurance  the  first  policy  was  not  rendered  absolutely  void,  but  only 
voidable  at  the  option  of  the  company ;  and  that  good  conscience  required  that  it 
should  cancel  the  policy  (by  returning  a  proper  proportion  of  the  premiums  paid), 
within  a  reasonable  time  if  a  forfeiture  was  to  be  insisted  on. 

2.  That  it  was  Moore's  duty,  when  he  obtained  the  second  insurance  for  S-  i 
0.,  to  notify  them  that  a  compliance  with  their  request  might  work  a  forfeiture 
of  the  policy  he  had  issued  to  them  the  day  before,  unless  they  obtained  the  con- 
sent of  the  first  company  in  the  manner  prescribed;  that  althoogh  they  might  be 
assumed  to  have  known  this  themselves  from  their  policy,  every  principle  of  fair 
and  open  dealing  demanded  that  he  should  call  their  attention  to  it ;  and  that  his  • 
inaction  under  the  circumstances  was  calculated  to  mislead  and  deceive  them. 

3.  That  S.  &  0.  had  the  right  to  expect  that,  if  the  company  disapproved  of 
the  conduct  of  its  trusted  agent  in  granting  them  the  second  insurance,  it  would 
take  steps  to  cancel  the  policy,  or  at  least,  notify  them  of  such  disapproval ; 
that,  because  the  company  did  not  cancel  the  policy,  and  because,  in  the  absence 
of  such  notification,  the  assured  were  permitted  to  rely  upon  the  validity  of  tbe 
same  until  after  the  fire,  the  former  had  waived  the  forfeiture,  and  were  estopped 
from  setting  it  up.  And  it  was  not  an  answer  to  these  positions  to  say,  what  wss 
the  fact,  that  the  company  had  actually  no  notice  whatever  in  the  premises,  since 
notice  to  their  general  agent  was  notice  to  them,  and  accordingly,  his  oondnct  and 
default  were  theirs. 

4.  That  the  clause  limiting  fhe  power  of  the  agent  to  change  or  modify  the 
contract  did  not  affect  the  conclusion,  1st.  Because  it  was  not  pretended  that 
Moore  attempted  so  to  do ;  and,  2d.  Because  the  estoppel  which  prevented  the 
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company's  escaping  its  liatrility  on  the  policy,  did  not  depend  upon  whether  or 
not  any  snch  change  or  modiflcation  had  been  made. 
5.  That  for  these  reasons  the  company  was  liable  for  the  insurance. 

Appeal  from  Louisville  Chancery  Court. 

On  the  15th  of  November  1867,  Shea  &  O'Connell  obtained 
from  the  United  Life,  Fire,  and  Marine  Insurance  Company  a 
five  thousand  dollar  policy  of  insurance  upon  their  stock  of  mer- 
chandise and  fixtures  in  the  city  of  Louisville.  On  the  following 
day,  they  obtained  further  insurance  on  the  same  fixtures  and 
merchandise,  for  the  further  sum  of  five  thousand  dollars,  in  the 
Kenton  Insurance  Company.  Both  policies  were  issued  by  one 
George  S.  Moore,  who  was  the  general  agent  at  Louisville  for 
both  companies. 

On  the  23d  of  the  following  January,  a  considerable  portion 
of  the  fixtures  and  goods  so  insured  were  destroyed  by  fire,  and 
Shea  k  O'Connell  at  once  took  such  steps  as  they  deemed  proper 
to  secure  from  the  insurers  the  adjustment  and  payment  of  their 
loss.  Before,  however^  the  said  loss  had  been  adjusted  with  the 
appellee.  Yon  Bories  and  Klien,  Graves  k  Enneking,  who  were 
judgment-creditors  of  Shea  &  O'Connell,  and  whose  executions 
had  been  returned  nulla  hona^  brought  their  suit  in  the  Louisville 
Chancery  Court,  making  the  United  Life  Company  a  party  de- 
fendant, and  seeking  to  have  the  claim  of  their  debtors  against 
said  company  collected  and  applied  to  the  discharge  of  their 
judgments. 

By  the  answer  and  amended  answers  of  the  company,  it 
appeared  that  the  policy  of  insurance  upon  which  the  claim  was 
based  contained  in  effect  the  following  stipulations : — 

Ist.  That  all  representations  made  to  the  company  upon  the  faith 
of  which  the  policy  was  issued  should  be  treated  as  warranties. 

2d.  That  any  omission  to  make  known  a  material  fact,  or  any 
over-valuation,  should  render  the  policy  void. 

3d.  That  ^'  if  there  is  or  shall  hereafter  be  made  any  further 
insurance  on  the  property  hereby  insured,  or  any  part  thereof, 
without  being  notified  to  this  company,  and  its  consent  thereto 
written  hereon^  then  and  in  that  case  this  policy  shall  be  of  no 
binding  force  on  this  company." 

4th.  "Tl^at  the  aggregate  of  all  insurance  on  the  property 
should  not  in  any  case  exceed  three-fourths  of  its  cash  value." 

There  was  also  inserted  in  the  body  of  the  policy  the  following 
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limitation  upon  the  general  powers  of  the  agents  of  the  com- 
pany :  "No  agent  of  this  company  has  power  to  change  or  modify 
the  terms,  conditions,  and  requirements  of  this  policy  *  *  *  with- 
out express  written  authority  from  the  principal  office  at  Coving- 
ton." It  was  claimed  that  all  these  conditions  had  been  broken 
or  disregarded  by  Shea  &  0*Gonnell.  Other  defences  were  also 
relied  upon,  which  are  noticed  in  the  opinion  of  the  court,  which 
was  delivered  by 

Lindsay,  J. — The  evidence  in  the  case  is  conflicting,  but  we 
think  it  fails  to  establish  that  any  false  representations  or  mate- 
rial omissions  were  made,  or  that  the  two  policies  in  the  aggregate 
exceeded  three-fourths  of  the  value  of  the  fixtures  and  merchan- 
dise on  hand  at  the  time  they  were  issued.  It  is  true,  the  officers 
and  agents  of  the  insurance  company  speak  with  seeming  confi- 
dence in  their  testimony  fixing  the  whole  value  of  the  property 
at  greatly  less  than  the  insurance ;  but  when  their  evidence  is 
scrutinized,  it  is  found  to  be  only  their  conclusions,  based  upon 
an  appraisement  of  the  same,  made  a  year  before  the  fire.  This 
appraisement,  they  assume,  included  th«  entire  stock;  but  it  is 
conclusively  shown,  by  the  appraisers  and  their  clerk,  that,  in 
point  of  fact,  it  included  only  about  one-half.  The  witnesses  for 
the  appellants  evidently  possessed  better  opportunities  for  forming 
correct  estimates  of  the  value  of  the  insured  property,  and  they 
all  agree  that  it  must  have  amounted  to  between  twelve  and  fifteen 
thousand  dollars. 

The  consent  of  tlie  United  Life,  &c.,  Co.  to  the  sfecond  insurance 
was  not  endorsed  on  their  policy,  and  no  formal  notice  was  given 
to  any  of  the  officers  or  agents  of  the  company  of  the  fact  that 
the  same  had  been  obtained,  or  even  of  the  application  therefor. 
It  becomes  necessary  to  determine  whether  or  not  such  failure, 
of  itself,  renders  the  policy  void.  Similar  stipulations  are  con- 
tained in  almost  every  policy  of  fire  insurance,  but  the  courts 
have  almost  uniformly  held  that  notice  to  the  agent  of  the  exist- 
ence of  prior  insurance  will  debar  the  last  insurer  from  enforcing 
such  stipulated  forfeiture. 

In  this  case,  as  before  stated,  the  first  policy  was  issued  by  the 
appellee.  Both,  however,  were  issued  by  the  same  agent,  who 
was  acting  for  both  companies.  And,  as  notice  to  the  agent  is  in 
law  notice  to  his  principal,  they  both  had  constructive,  if  not 


VON  BOBIES  V.  UNITED  UFB,  &o.,  INS.  CO.  688 

actual,  notice  of  the  doable  inBorance.  The  second  insurance 
did  not  render  the  first  absolutely  void.  It  was  only  agreed  that 
it  should  render  the  "  policy  of  no  binding  effect  upon  the  com- 
pany." The  insurer  might  or  might  not  take  advantage  of  the 
violation  of  this  stipulation,  as  he  chose ;  he  could  retain  the  full 
amount  of  the  premium  and  let  the  policy  continue  in  full  force, 
or  he  could  cancel  it  at  will  by  returning  the  proper  proportion  > 
of  the  premiums.  Good  conscience  required  that  he  should  do 
this  within  a  reasonable  time  after  notice  of  the  second  insurance, 
in  case  he  intended  to  insist  upon  the  forfeiture.  In  the  language 
of  this  court,  he  could  *^  by  contract  or  conduct  waive  the  right 
to  exoneration,  and  become  estopped  from  enforcing  the  conven- 
tional condition  of  forfeiture:"  Baery, Phcenix  Ins.  Co.j  4  Bush 
247. 

Courts  of  equity  rarely,  if  ever,  enforce  forfeitures,  and  they 
are  looked  upon  with  but  little  favor  by  courts  of  law ;  and  in 
this,  as  in  all  other  cases  when  the  chancellor  is  asked  to  enforce 
them,  the  party  seeking  relief  should  be  required  to  bring  him- 
self clearly  within  the  letter  of  his  contract,  and  to  show,  with 
satisfactory  certainty,  that  he  has  not  himself  been  instrumental, 
directly  or  indirectly,  in  misleading  or  deceiving  his  unfortunate 
antagonist  into  the  commission,  or  continuance,  of  the  act  which 
involves  the  penalty.  A  different  rule  of  practice  would  be  vio- 
lative of  every  principle  of  equity,  and  would,  in  many  cases, 
impose  unnecessary  hardships  upon  parties  who  had  been  guilty 
of  nothing  involving  an  intentional  breach  of  faith,  nor  even  a 
negligent  failure  to  comply  to  the  letter  with  some  merely  formal 
sad  unimportant  condition  in  their  contracts. 

This  appellee  transacted  its  business  in  Louisville,  through  its 
general  agent,  Moore.  He  was  held  out  to  the  people  of  that 
city  as  its  trusted  representative,  and  so  great  was  the  confidence 
reposed  in  his  integrity  and  discretion,  that  he  was  furnished  with 
blank  policies  of  insurance,  signed  by  its  president  and  sec- 
retary, which,  when  filled  up  and  countersigned  by  him,  were 
binding  and  obligatory  upon  the  company.  All  these  facts  were 
well  known  to  Shea  &  O'Connellwhen  they  applied  to  him  for  the 
second  insurance.  It  was  his  duty  to  have  notified  them  that  a 
compliance  with  their  request  would  work  a  forfeiture  of  the  policy 
he  had  issued  to  them  the  day  before,  unless  they  first  obtained  in 
the  manner  prescribed,  the  consent  of  the  company  for  which  he 
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had  issued  the  same;   and  notwithstanding  the  fact  that  they 
might  have  acquired  this  infonnation  bj  consulting  their  policy, 
still  every  principle  of  fair  and  open  dealing  demanded  that  he 
should,  before  issuing  the  second  policy,  have  called  their  atten- 
tion to  a  condition  in  their  first,  which  it  was  possible  they  might 
have  overlooked.     But  he  gave  them  no  such  information ;  and 
though  it  may  be  assumed  that  they  were  acquainted  with  the 
conditions  of  their  contract  with  the  appellee,  it  cannot  be  doubted 
that  the  conduct  of  Moore  was  such  as  was  calculated  to  mislead 
men  of  reasonable  prudence  and  intelligence,  as  to  the  const^l^ 
tion  placed  upon  the  same  by  his  principal.     Nor  do  we  agree 
that  the  United  Life  Company  is  not  to  be  affected  by  his  conduct 
because  he  was   then  acting  as  the  agent  of  the  Kenton  Com- 
pany.    He  was  in  point  of  fact  at  all  times  the  agent  of  both, 
and  each  was  responsible  to  the  insured  for  the  manner  in  which 
he  discharged  his  two-fold  and  often  antagoni8ti6  duties.     It  may 
be  safely  assumed  that  the  double  insurance  in  this  case,  in  part, 
grew  out  of  the  fact  that  Moore  was  the  representative  of  the 
two  companies,  and  as  the  officers  of  the  United  Life  had  full 
knowledge  that  he  was  the  agent  of  the  Kenton,  that  company 
ought  not  to  be  allowed  to  escape  from  the  consequences  of  the 
folly  of  the  continuance  of  his  agency,  after  the  acquisition  of 
such  knowledge,  at  the  expense  of  parties,  who  in  the  transaction 
now  under  consideration,  have,  at  least,  shown  no  greater  disregard 
for  the  obligations  they  owed  to  the  company,  than  it  has  shown 
for  those  it  owed  to  all  its  policy-holders  in  the  city  of  LouisviUe. 
Further,  Shea  k  O'Connellhad  the  right  to  expect,  that,  if  the 
appellee  diapproved  of  the  conduct  of  its  trusted  agent  in  grant- 
ing them  the  second  insurance,  it  would  take  steps  to  cancel  their 
policy,  or,  at  least,  notify  them  of  such  disapproval.    No  such 
steps  were  taken,  and  no  such  notice  given ;  and  the  assured  were 
permitted  to  rely  upon  the  validity  of  their  policy  until  after  the 
loss  of  their  goods  by  the  fire  in  January  1868.     It  is  proven 
by  the  officers  at  Covington,  that  Moore  did  not  notify  them  of 
the  second  insurance,  and  for  that  reason  they  failed  to  cancel  the 
policy ;  but  notice  to  their  general  agent,  Moore,  was  notice  to 
them,  and  the  failure  of  said  general  agent  to  communicate  to 
them  information  of  so  much  importance,  can  only  be  accoonted 
for  upon  the  hypothesis,  that  such  a  disclosure  would  expose  the 
fact  of  his  dereliction  of  duty  to  his  employers ;  and  for  this  the 
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appellee,  for  reasons  before  given,  is  to  some  degree  responsible. 
Considering  all  the  circumstances,  we  think  that  the  appellee  has 
^'waived  the  right  to  exoneration,  and  become  estopped  from 
enforcing  the  conventional  condition  of  forfeiture." 

Nor  do  we  regard  the  limitation  upon  the  power  of  the  com- 
pany's agent  to  change  or  modify  the  contracts  of  insurance,  as 
at  all  affecting  this  conclusion.  It  is  not  pretended  that  Moore 
attempted  to  change  or  modify  the  contract  with  Shea  &  0*Gon- 
nell,  and  the  waiver  or  estoppel  which  prevents  the  appellee  from 
escaping  liability  upon  this  plea,  does  not  in  any  degree  depend 
upon,  whether  or  not,  any  such  change  or  modification  was  made. 

Another  defence  is,  that  Shea  &  O'Gonnell  failed  to  make  out  and 
furnish  the  requisite  preliminary  proof.  It  is  perhaps  true,  that 
the  proof  made  out  immediately  after  the  fire,  and  forwarded  to 
the  principal  office  at  Covington,  on  the  13th  of  February  1868, 
was  not  in  strict  and  technical  accordance  with  the  reasonable 
requirements  of  the  policy ;  but  according  to  the  doctrine  laid 
down  in  the  case  of  the  North  Weitem  Insurance  Company  v. 
AdkinSy  3  Bush  328,  a  substantial  and  not  a  literal  compliance 
with  this  regulation  is  all  that  is  required,  and  in  order  to  enable 
the  insured  to  do  this,  it  is  but  reasonable  and  proper  that  the 
underwriter  should,  when  requested,  furnish  all  necessary  infor- 
mation, and  when  it  appears  that  an  attempt  has  been  made  in 
good  faith  by  the  assured  to  prepare  and  furnish  said  proof,  good 
faith  upon  the  part  of  the  insurers  demands  that  any  material 
defects  therein,  or  objections  thereto,  shall,  within  a  reasonable 
time,  be  pointed  out.  It  is  proven  that  Moore  objected  to  the 
proof  before  it  was  forwarded  to  Covington,  but  it  does  not  seem 
that  he  pointed  out  the  particular  defects  and  objections,  and  the 
conduct  of  the  principal  officers  at  Covington,  in  retaining  the 
same  without  objections  for  three  months,  warranted  the  conclu- 
sion that  such  defects  or  objections  as  had  been  pointed  out  by 
Moore  would  not  be  insisted  upon  by  the  company.  The  written 
notice  mailed  to  Shea  &  O'Connell  on  the  13th  of  May  1868, 
required  the  assured  to  furnish  certain  books  and  papers,  which 
they  had  sworn  were  destroyed  by  the  fire,  and  which,  there- 
fore, could  not  be  furnished,  and  to  give  explicit  information 
on  certain  points,  upon  which  it  was  impossible  for  them  to 
speak  with  certainty,  by  reason  of  the  loss  or  destruction  of 
these  very  books  and  papers.     It  seems  to  us  that  this  notice  was 
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delayed  an  unreasonable  time  and  no  explanation  whatever  is 
offered  therefor.  The  amount  of  the  loss  was  due  and  payable 
within  ninety  days  after  satisfactory  proof  was  made  to  the  com- 
pany, and  the  proof  offered  was  retained  until  within  two  days  of 
the  expiration  of  said  ninety  days,  and  then  for  the  first  time  Sh» 
&  O'Gonnell  were  notified,  by  those  whose  duty  it  was  to  pass  upon 
its  sufliciency,  that  it  was  not  satisfactory.  This  unnecessary  and 
unexplained  delay  was  well  calculated  to  excite  in  the  minds  of 
the  assured  the  belief  that  it  was  not  the  intention  of  the  com- 
pany to  pay  the  loss  under  any  circumstances,  and  that  the  objec- 
tions to  the  proof  were  made  only  for  the  purpose  of  secoring 
time  in  which  to  discover  grounds  of  defence  against  their  claims, 
and.  not  with  any  idea  of  adjusting  and  paying,  in  case  the  defects 
in  the  proof  were  cured. 

But  even  if  Shea  &  0*Connell  had  failed  to  make  any  attempt 
whatever  to  comply  with  this  condition  of  their  policy,  it  was 
nevertheless  a  cause  of  action,  or  debt,  which  the  appellants  hsd 
the  right  to  attach,  and  then  themselves  to  supply  this  defect  by 
the  best  possible  evidence  within  their  reach :  North  WesL  Im. 
Co.  V.  Adkins,  3  Bush  883.     That  they  did  this  no  one  can  doabt 

The  evidence  utterly  fails  to  establish  any  fraudulent  combinsr 
tion  between  Shea  &  O'Connell  and  the  appellants,  or  that  the 
books  of  the  assured  were  not  destroyed  as  alleged,  or  that  they 
refused  to  submit  to  a  personal  examination.  Whilst  we  recog- 
nise the  propriety  of  that  condition  in  the  policy  which  prohibits 
the  assignment,  transfer,  or  pledge  of  the  same,  before  loss,  we  can 
discern  no  sufficient  reason  why  an  absolute  forfeiture  of  all  daim 
upon  the  part  of  the  assured,  by  reason  of  such  assignment, 
transfer,  or  pledge,  after  the  loss  has  been  sustained,  should 
be  enforced.  The  peculiar  relationship  of  personal  trust  and 
confidence,  which  exists  between  the  parties  to  the  contract 
of  insurance,  is  terminated  by  the  happening  of  the  event  by 
which  the  loss  is  occasioned.  From  that  time  the  claim  of  the 
assured  upon  the  insurer  is  a  chose  in  actiimy  a  subsisting  rights 
which  may  be  reached  by  his  creditors,  and  subjected  to  the 
payment  of  their  debts,  and  which,  by  the  laws  of  this  state, 
he  may  sel],  transfer,  or  pledge  at  will.  The  condition  in  the 
policy  which  is  intended  to  deprive  him  of  the  power  to  exer- 
cise this  right,  is  not  necessary  for  the  protection  of  the  insurer, 
and  if  it  be  upheld  in  all  cases,  will  frequently  result  in  the  ruin 
of  the  assured,  by  placing  him,  just  as  his  means  of  support  hare 
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been  s^rept  away  by  casualty  or  misfortune,  at  the  mercy  of  a 
debtor,  who  will  not  pay,  so  long  as  litigation  can  be  protracted, 
nor  permit  his  unfortunate  creditor  to  raise  means,  by  disposing 
of,  or  pledging  his  claim,  to  those  who  may  be  willing  to  make 
advancements  upon  the  faith  of  the  same.  Such  a  restriction  or 
limitation  upon  the  enjoyment  of  property  is  unreasonable  and 
impolitic,  if  not  absolutely  void,  as  held  by  the  Supreme  Court 
of  New  York,  in  the  case  of  Q-oit  v.  The  National  Protection  Ins. 
Co.,  25  Barbour  189. 

It  may  be  possible  that  such  condition  should  be  upheld  against 
parties  who,  for  purposes  of  speculation  or  extortion,  have  become 
purchasers  of  doubtful  or  iniquitous  claims  arising  out  of  policies 
of  insurance,  upon  which  the  assured  would  not  likely  attempt  to 
recover,  but  in  this  case,  the  parties  to  whom  it  is  claimed  the 
assignment  was  made,  are  appellants  in  this  appeal,  and  were  at 
the  time  creditors  of  Shea  k  O'Gonnell,  who  were  insolvent,  and 
they  would  of  course,  whether  they  become  assignees  of  the 
benefit  of  their  debtor's  claim  upon  the  insurance  company  or 
not,  avail  themselves  of  all  legal  remedies  to  enforce  its  collection. 
The  facts  of  this  case,  therefore,  do  not  bring  it  within  the  reason 
of  this  possibility ;  hence,  though  it  be  conceded  that  Kline, 
Graves  &;  Ennekin,  had  once  been  the  assignees  of  Shea  &  O'Gon- 
nell,  the  forfeiture  insisted  upon  will  not  be  enforced. 

That  the  proportion  of  the  loss  for  which  the  appellee  is  responsi- 
ble, is  equal  to  the  amount  claimed  by  Shea  &  0*Connell  in  their 
cross-petition,  is  we  think  established  by  a  preponderance  of  evi- 
dence. For  the  reasons  herein  indicated,  the  judgment  of  the 
Chancellor  dismissing  the  joint  petition  of  Von  Bories  &  Co.,  and 
Kline,  Graves  k  Ennekin,  and  the  cross-petition  of  Shea  & 
O'Connell,  is  reversed,  and  the  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

We  have  examined  this  decision  care-  .  subject,  and  the  tendency  of  the  popular 

fuUj,   becaose   impressed    with    grave  judgment,  induce  the  statement  of  cer- 

douhts   as  to  its  consistency  with  the  tain  reasons  for  our  disapproval, 

authorities  in  this  country  and  in  Eng-  That   the  interests  alike  of  insured 

land,  whilst  anxious  to  avoid  a  disagree-  and  insurers   are  vast,  involving    the 

ment   with  the  learned  tribunal  from  transactions  of  men  in  every  branch  of 

it  emanates ;  and  after  deliberation  we  trade,  and  that,  consequently,  the  prin- 

are  constrained  to  note  our  inability  to  ciples  which  must  rule  the  calculationi 

accept  its  conclusions   upon   the  main  of  both  classes   in  the  furtherance  of 

point  at  issue.    The.  importance  of  the  their  interests,  are  of  importance,  ia 
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evident.  The  law  upon  the  snhject,  as  assuming  in  the  outset,  for  our  present 
the  source  of  those  principles,  affects  the  purpose,  the  accuracy  of  the  doctrine, 
entire  business  communitj.  This  com-  that,  in  this  case,  bj  the  second  insurance 
prises  a  number  of  experts  whose  chosen  the  policj  was  not  absolutely  roid.  Had 
calling  it  is  to  guaranty  the  safety  of  it  been,  there  would  have  remained  so 
the  possessions  of  others,  and  a«  far  room  for  farther  discussion.  And  we 
larger  number  of  others,  who,  whilst  assume  as  of  course  that  the  agent  had 
si>ecially  occupied  in  different  pursuits,  no  express  written  authority  to  chaoft 
must  in  a  presecured  indemnity  engage  or  modify  the  terms,  conditions,  and  re. 
a  protection  for  their  possessions,  cheap  qnirements  of  the  policy. 
whilst  it  is  adequate.  That  the  popular  Upon  this  basis  we  conceive  that  the 
judgment,  gravely  pronounced,  or  couch-  conclusion  of  the  court  must  ne<%ssarilj 
ed  in  less  fair  innuendos,  by  the  latter  embody  the  following  propositions, 
only  of  these  classes,  based  upon  the  alAough,  as  will  be  shown,  it  was  not 
unsubstantial  ground  of  prejudice,  the  by  their  means,  and  it  was  because  they 
result  of  all  business  selfishness,  and  were  not  examined,  that  the  court  arrived 
therefore  the  certain  consequence  of  at  its  conclusion, 
business  success,  is  in  the  main  unjust  !•  The  agent  was  impliedly  author- 
to  the  corporations,  is  equally  evident,  ized  to  receive  notice ;  and  by  virtue  of 
And  as  the  corporations  cannot  materi-  his  authority  could  also  bind  the  corn- 
ally  affect  that  judgment,  because  they  pany  by  acts  having  conjointly  the 
are  in  a  minority,  and  moreover,  a  effect  of  a  waiver,  or  operating  by  war 
minority  whose  interest  it  is  to  avoid  of  estoppel. 

an  issue  with  the  masses,  lest  by  exciting        11.  The  agent  actually  did,  in  poist 

the  exaggerated  violence  of  opposition  of  fact,  receive  notice  ;  and  acted  ii|  such 

which  prejudice  offers  blindly  to  what  a  way  as  to  bind  his  company  to  indea- 

it  cannot  refute,  they  suffer  the  more  nify  the  insured, 
by  their  own  justification,  the  double        The  points  thus  expressed,  and  others 

labor  of  adjusting  the  balance  which  no-  which  these  involve,  were  overridden  in 

where  else  is  evenly  poised,  and  of  the  decision  by  the  adoption  of  one  gen- 

dispelling  prejudices  which  everywhere  era!  proposition,  to  wit,  that  notice  to 

else  are  working   harm,  falls  to  the  the  agent  was  notioe  to  the  company; 

courts.    Such  gravity  in  the  topic,  which  and  that,  accordingly,  inasmuch  as  the 

must  hitherto  have  impressed  every  law-  former  was  constructively  notified,  it 

yer,  and  liability  to  error  on  the  part  became  the  duty  of  the  latter  to  act  in  a 

of  the  public,  which  certainly  has  not  specifiedmanner,  adntyof  whlcfaitnoit 

been  without  its  efiect  upon  some  advo-  be  held  conscious,  although  ignorant  of 

cates,  justify  a  dissent  from  the  decision  the  circumstances  which  alone  developed 

of  one  bench  by  the  light  of  the  con-  it.     It  will  be  observed  that,  if  by  the 

elusions  of  many  others.  two  points  we  seek  to  decide  the  ease. 

We  will  consider  only  the  questions  we  must  examine  whether  or  not  the 

of  notice  of  the  second  insurance ;  and  Agent,  having  notice,  could  himself  act 

of  the  waiver  of  '*  the  right  of  exonera-  in  such  a  manner  as  to  estop  his  princi- 

tion,"  which  the  second  insurance  in-  pal   from    setting   up   the    breach  of 

volved    because   not    assented    to    by  contract; — whilst  if  by  the  process  of 

endorsement  on  the  policy.    The  other,  the  court,  this  ulterior  question  is  ^- 

and  collateral,  points  of   the  decision  eluded.    And  by  this  process  alone  can 

must  be  passed.  the  objection  be  disregarded  whkh  is 

The  ground  will  be  cleared  by  our  furnished  in  the  very  terms  of  the  polky, 
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withholding  from  the  agent  any  power  fonnation  which  notice  wonld  hare  cer- 

to  change  or  modify  the  conditions  or  tified : 

reqoirementa  of  the  instrament.    That  II.  That  even  had  the  facta  consti- 

which,  in  our  way,  miut  he  met,  and  for  tated  proper  notice  to  the  agent,  such 

erer  har  oar  progresa  nnless  remored,  notice  could  noC  hare  affected  the  prin- 

is,  in  the  other,  taken  at  a  bound,  and  ctpal. 

left,  ttill  standing,  but  bj  the  theory,  The  proceeding  being  in  equity,  it  is 
neither  an  obstruction  nor  a  security,  true  that,  had  the  company  had  notice, 
For  in  the  principal  ease  it  is  merely  the  absence  of  an  endorsement  of  con- 
inquired  whether  the  agent  had  con-  sent  upon  the  policy  could  not  alone 
structive  authority  to  receire  notice,  and  haye  required  a  decision  in  their  favor, 
when  it  is  found  that  he  had,  it  is  held  since,  independently  of  the  fact  that  they 
that  constructiyely  he  did  reoeire  it,  and  might,  in  terms,  haye  elected  not  to  en- 
that  consequent  conduct  of  his  which  force  the  condition,  doctrines  of  implied 
worked  a  modification  adyertised  in  the  waiyer,  or  of  estoppel,  might  well  haye 
policy  as  out  of  his  power,  was  not  the  applied.  Had  the  proceeding,  however, 
less  binding,  because  it  must  be  assumed  been  at  law,  the  notice,  whether  con- 
to  have  been,  not  bis,  but  the  company's  stractiye  or  direct,  without  the  specified 
conduet  t  and  therefore  the  advertise-  evidence  of  consent  expressly  provided 
ment  was  held  to  have  been  useless.  It  for  in  the  policy,  no  matter  how  clearly 
is  submitted,  that  an  investigation  which  that  consent  might  otherwise  have  been 
thus  excludes  an  important  clause  of  the  provable,  would  not  have  been  suffi- 
contract,  cannot  have  been  conducted  cieo*  in  <^By  event  for  the  success  of  the 
with  perfect  logical  accuracy.  assured    if  resisted    by  the  insurers  : 

But  we  find  what  we  deem  to  be  the  HutdUH8<m  v.  Ins,    Co.,  21   Mo.   97  ; 

leading  inaccuracy  in  another  particu-  CarpmvUr  v.  /n#.  Co.,    16    Pet.   512 ; 

Itr.    There  need  be  no  discussion  of  BarreU  v.  Ins,  Co.,  7  Cush.  178. 

principles  nntil  the  prerequisite  is  fur*  What  was  the  evidence  of  notice  ia 

nished  of  that  actual  notice  which  must  equity  f 

forerun  their  application.  And  we  cannot  Tonching  the  general  authority  of  the 

convince  onrselves  that  such  aptice  was  ag«nt*  it  is  clear  that  in  this  instance 

given.    In  our  opinion,  therefore,  either  the  risk  of  misapprehending  it  must  b» 

by  the  light  of  the  doctrine  which  we  held  to  have  been  assumed  by  the  assur- 

have   stated,   or    notwitbsUndiog   the  ed.    laasmneh  as  they  agreed  by  the 

theory  of  the  decision,  the  insaraace  writtenieontraet  that,  to  be  bound  by  ito 

company  should  have  pravailed.    In  this  terms,  the  company  should  be  notified 

aspect  of  the  case,  after  urging  the  fail-  of  a  seoond  insurance,  and,  that  its  e«»- 

are  in  the  all-important  matter  of  fact,  seat  by  endorsement  should  be  obtained, 

anything  more  wonld  be  nnneeessary  for  they  were  under  aa  obligatioa,  when  the 

our  disposal  of  the  qnestion ;  bat  inas-  second  insurance  was  procured,  if  they 

much  as  we  certainly  are  liable  to  error,  wished  still  to  benefit  by  the  first,  to  no- 

and  may  strengthen  the  tendency  by  add-  tify  the  company.    They  must  be  pre- 

ing  in  this  note  to  the  instonces  of  oar  snmed  to  have  read  their  policy,— to 

weakness,  we  owe  it  to  our  subject  to  have  studied  it  before  accepting  it,— to 

examine  both  of  the  points  now  sug-  have  made  every  stipulation  their  own. 

gested.    We  think,  A  different  state  of  things  could  net 

I.  That  there  was  not  proper  notice  possibly  be  excused,  and  could  at  best 

to  the  agent,  although  the  facts  were  only  be  explained  by  an  avowal  of  neg- 

capable  of  indirectly  conveying  the  in-  ligenoe.     Accordingly,  if  they  oonsl* 
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dered  that  notice  to  the  agent  was  soffi-  notice  whateyer  ;  that  they  did  not  at- 

cient,  they  decided  for  themselres  upon  tempt  to  give  the  agent  direct  formal 

that  sniBciency,  and  of  coarse  assumed  notice ;  that  the  sabject  of  his  principal's 

the  risk  of  a  wrong  judgment.    And  approral  and  endorsement  was  not  erea 

further,  if  they  concluded  that,  not  di*  .  mentioned.    On  this  score  the  assoied 

rect  and  verbal,  but  indirect  and  merely  simply  did  nothing.    They  merely  ob- 

circumstantial  notice  would  suffice,  they  tained  a  second  policy,  from  another 

did  nothing  more  than  to  increase  the  company;  but  this  they  procured  through 

risk  of  mistake.    That  these  risks,  thus  the  man  who  provided  the  first.    Ear- 

assumed,  were  manifold  and  very  grave  ing  employed  Moore  when  he  acted  for 

risks,  inasmuch  as  they  rested  all  upon  the  *' United  Life,  &c.,"  they  subse- 

them  with  the  view  to  obtaining  the  con-  quently  employed  him  when  he  acted 

sent  essential  to  the  lifb  of  the  first  for  the  "  Kenton.''    And  this  was  all 

policy  in  the  very  way  which  one  clause  they  did.    It  being,  farther,  their  duty 

of  that  policy  seemed  expressly  to  pro-  to  produce  the  policy,  and  request  die 

hibit,  they  themselves  must,  if  intelli*  endorsed  consent,  as  neither  act  wu 

gent  men,  have  known.  essential   to    the   second    negotiation, 

Under  these  circumstances  it  would  which  alone,  certainly,  was  the  object 

be  a  more  serious  error  than  an  inappre*  of  their  care,  the  performance  of  either 

dation  of  the  relative  rights  of  the  par-  act  could  not  have  suggested  itself  to 

ties,  for  a  chancellor  to  direct  critical  them.     It  would  be  difficult  to  conceire 

glances,  and  apply  severe  tests,  against  how,  otherwise  than  they  did,  then 

the  company,  excluding  Shea  ft  O'Con*  men  could  have  proceeded,  wittmgly 

nell.     Whether    or   not   the   conduct  designing  the  abandonment  of  thor  fiist 

of  the  agent  induced  the  latter  to  h^  insurance,  unless  It  was  by  the  idle 

lieve  that  notice  to  him  was  sofficient,  ceremony  of  a  surrender  of  the  policy ; 

was  immaterial,  because  back  of  it  lay  and  yet  by  thus  proceeding  they  wen 

the  question  of  authority ;  and  if  they  held  to  have  saved  what  must  otherwise 

were  influenced  by  that  conduct,  in  be-  have  been  abandoned.    They  did  wiiat 

ing  so  influenced  they  merely  decided  they  had  agreed  not  to  do ;  and,  eon- 

for  themselves  upon  his  credibility  as  sidering  their  disregaid  of  the  clause 

well  as   upon    his  power  ;-^firom  the  limiting  the  agent's  power,  we  might 

sphere  of  battx  of  which  decisions  they  almost  say  diat  so  alone  they  esc^ied 

exdudedthe  company.   That  by  Arandu*  the  penalty  of  the  offence, 

lent  vepresentatioBS,  by  some  wrong,  or  Undoub^y,  as  a  man  possessing  the 

omission  of  right,  a  personal  liability  capabUlties  which  hU  employment  eri- 

arises,i8  the  principle -by  which  the  in-  denced,  Moore  may  be  assumed,  upon 

jury  sufTered  through  the  agent  could  general  grounds,  to  have  remembered 

have  been  adequately  measned  and  in-  that  the  gentlemen  whom  he  acted  for 

demnified.    That  tliey  who  deal  with  a  on  the  16th  were  the  same  for  whom  he 

man  can  profit  by  his  falsehoods  to  bind  had  acted  on  the  I5th  $  but  his  thus  re- 

his  principal,  simply  because  they  take  collecting  a  fact,  as  patent  to  them,  did 

them  for  truths,  is  not  a  principle  ai  not  shift  the  burden  of  any  responsi- 

law  at  all.  biltty  from  them  to  him.    This  may  be 

It  being  their  duty  to  give  notice  to  said    of   him    individually.     Was  he 

the  United  Life,  Fire,  and  Marine  In-  bound  officially  to  remember,  also,  the 

surance   Ck>mpany,  what  did  Shea   ft  special  provisions  of  their  contract;  to 

O'Connell  do  t    It  is  a  part  of  the  case  assume  the  questionable  position  of  sa 

Ihat  they  gave  ihe  company  actually  no  interfering  philanthropist,  solidtou  tlist 
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his  friends  shonld  exercise  a  care  of  It  is  true  that,  under  the  circumstances 

irhich  thejr  might  well  consider  the  sag-  of  this  case,  the  agent  might  hare  he- 

gestion  a  reflection  upon  their  intelli-  come  the  proper  person  to  be  notified, 

gence ;  to  look  out  for  the  interests  of  regularly  and  in  order,  of  the  second 

Shea    &    O'Connell  f    He    maj    well  insurance ;  but  under  no  circumstances 

hare  concluded  that  the  warning  of  &e  could  his  actshaye  estopped  the  company 

clauses,  requiring  an  endorsed  consent,  from  denying  that  they  erer  consented 

and  proclaiming  the  total  absence  of  thereto,  unless  by  acts  of  their  own  (in- 

power  in  himself  to  modify  the  require-  dependently  of  his),  they  were  estopped 

ments  of  the  agreement,  was  sufficient  from  setting  up  the  clause  prohibiting 

to  inform  them  that  his  cognisance  of  his  altering  the  terms  of  the  policy  with- 

the    facts  was   merely    personal,  and  out  written  authority.     Thus,  in  our 

could  not  ayail  them,  and  to  insure  the  riew,  the  main  question  of  law  in  the 

line  of  action  which,  by  its  sufficiency,  case  turns  upon  a  provision  which  was 

it  made  obligatory.  disregarded  by  the  court,  as  beyond  the 

Undoubtedly,  also,  for  the  purposes  of  scope  of  the  investigation, 

both  companies,  Moore  was  at  all  times  We  should  fear  that  we  exhibited  a 

the  agent  of  both  $  yet  in  the  perform-  discreditable  degree  of  weakness,  were 

ance  of  a  duty  he  was,  as  to  that  duty,  we  to  appear  tender  of  rights  of  Messrs. 

the  agent  only  of  the  principal  repre-  Shea  &  O'Connell.    That  they  intended 

seated  in  the  performance.    What  he  to  give  notice,  and  to  ask  consent,  is  a . 

was  required  to  do  by  the  assured,  on  conclusion  from  the  facts  much  more 

behalf  of   the  Kenton  company,  could  difficult  of  belief,  than  that  they  were 

not  be  held  to  have  been  done  by  him-  ignorant,  or  forgetful,  of  the  provisions 

self  on  behalf  of  the  United  Marine  and  of  their  policy ;  that  they  were  ignorant 

Fire  Company.  'In  the  principal  case,  and  derelict  because  of  their  own  negli- 

however,  it  was  in  effect  resolved  that  gence  in  not  reading,  or  remembering, 

it  must.  that  to  which  negligence  only  could  have 

Hence  we  conclude  that  the  notice  found  them  strangers ;  that,  accordingly, 
demanded  by  the  policy  was  neither  Buffering  through  thrifUessness  and  de- 
proposed  nor  received ;  that  such  notice  fault,  they  were  entitled  to  no  considera- 
as  there  was  could  not  affect  the  appel-  tion  in  equity  as  long  as  the  balance  was 
lees,  whose  duties,  through  their  agent,  for  this  cause  inclined  against  them, 
were  all  performed  when  the  policy  was  Their  suit  derived  alike  its  plausibility 
delivered,  and  upon  whom  no  new  duty  and  its  success  from  the  skill  and  the 
devolved,  as  their  assent  to  the  change  wisdom  of  counsel,  and  not  from  any 
in  the  risk  was  not  solicited.  Moore  honestly  mistaken,  yet  deliberate,  action 
was  not  their  agent  to  keep  an  officious  of  their  own. 

eye  upon  their  customers,  and  to  caution  We  cite  the  following  cases  as  serving 
them  when  he  thought  that  they  them-  to  illustrate  the  positions  of  this  note, 
selves  incurred  the  danger  of  forfeiting  In  Mitchell  v.  The  Lycoming  Mutual 
the  indemnity  they  had  secured  upon  Ins,  Co.,  51  Penna.  40S,  there  was  con- 
condition,  for  by  no  intendment  of  law  sidereda  breach  of  covenant  not  to  insure 
could  he  have  been  bound  to  do  what  beyond  two-thirds  of  the  estimated  value 
was  not  the  duty  of  the  company  itself,  of  the  property.  The  plaintiff*,  who,  claim- 
The  possible  notice  of  the  second  insur-  ing  indemnity  notwithstanding  an  alle- 
ance,  therefore,  did  not  go  beyond  him,  gallon  of  default,  was  unsuccessful  in  the 
and  his  conduct  had  no  wider  sweep,  coart  below,  maintained  that  there  had 
simply  because  he  had  notice,  and  acted  been  no  such  breach.  Both  courts,  how- 
only  as  an  individual.  ever,  ruled  otherwise.  **  Failing  in  this^ 
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the  plaintiff  next  resorted  to  the  allega-  which  the  estoppel  arises.'*    (Aobbw, 

tion  that  the  defendants  knew  the  fact  of  J. ) 

orer-insnrance,  and  waired  it.  There  is        In  IMe$  ▼.  Tka  Agiupam  Itu.  C».,  9 

uo  proof  of  actual  knowledge ; — ^the  con*  Cosh.  470,  the  facts  were  thns  stated  bjr 

trarj  is  expressly  proved.  ^But  McCabe,  Shaw,  G.  J. : 

the  agent,  *  *  nndonbtedlj  did  know        **  This  is  an  action  to  reeorer  on  a 
of  it,  and  made  a  memorandum  of  the  policy  made  by  the  defendants  to  insvn 
sabsequent  policies  in  the  same  writing,  personal  property  of  the  plaintiff,  eon- 
containing  his  consent''  (to  an  assign-  sisting  of  horses,  camges,  Itc,  kept  by 
ment  of  the  policy).    "  This  brings  np  the  plaintiff  at  Great  Barrington.    The 
the  extent  of  his  authority,   and  his  policy  had  been  duly  issued  through  the 
power  to  commit  the  company  by  his  agency  of  Henry  Wheeler,  agent  of  the 
knowledge.    He  held  a  written  appoint-  defendants  at  Great  Barrington,  and  the 
ment  as  local  agent  of  the  company,  fire  ooeurred  within  the  term  of  one  ycv 
under  a  bond  for  his  faithful  perform-  spediied  in  the  policy, 
ance  of  the  duties  required  of  him  in        « There  were  sereral  grounds  of  de- 
accordance  with  the  by-laws.    The  sec-  fence  specified,  but  the  only  one  ulti- 
tion  read  in  evidence  made  it  the  duty  mately  relied  on  was,  that,  by  the  tenM 
of  the  agent  to  take  surreys  and  receire  of  the  policy,  the  insurance  should  be 
applications  for  insurance,  and  when  forfeited  if  other  insurance  should  after- 
required,  to  examine  into  the  circum-  wards  be  obtained  on  the  same  property, 
stances  of  a  loss,  and  make  report,  not]  assented  to  by  the  defendants,  and 
Under  the  regulations  printed  on  the  that  such  insurance  was  obtained ;  hj 
back  of  the  pplicy,  the  agent  is  also  reason  whereof  the  policy  became  Toid 
empowered  to  approve  of  assignments  before  the  fire.'*  *  *  <*The  policy  re- 
of  the  policy  following  a  sale  of  the  pro-  ferred  to  the  '*  application  of  the  same 
perty,  and  to  demand  payment  of  assess-  date,  lodged  with  the  secretary,  which 
ments.    Now  it  is  very  clear,  none  of  said  application  shall  form  part  of  the 
these  powers  authorize  an  agent  to  accept  contract,  to  be  taken  in  connection  with 
notice  of  orer-insurance,  and  visit  the  this  policy."    The  act  of  ineorporatioB, 
company  with  a  waiver  of  its  conse-  and  the  by-laws  of  the  company  ars 
qnences."  *  *  *  <*  But  the  act  of  over-  annexed;   and  the  policy,  recognisiBg 
insurance  is  a  forbidden  act,  and  not  the  the  plaintiff  as  a  member,  and  aeknow* 
subject  of  authorized  waiver,  by  any  ledging  the  receipt  of  the  premium,  de- 
officer  or  agent  under  the  rules  and  posit  note,  &c.,  insures  hin  $1000  fai 
regulations  prescribed.     It  is  on  the  tiie  second  dass  of  risks,  under  the  eoB- 
principle  of  estoppel,  and  not  of  authority,  ditions  and  limitations  expressed  in  the 
the  waiver  takes  effect.  The  knowledge  rules  aforesaid.    Artide  14  of  the  by- 
of  a  mere  agent,  unauthorized  to  re-  laws  provides  that,  in  case  any  other  in- 
present  the  company  beyond  the  specific  insurance,  prior  or  subsequent,  shall 
powers  committed  to  him, can  not  be  the  subsist  upon  property  insured  by  this 
ground  of  estoppel  in  a  matter  uncon-  company,  the  policy  issued  by  this  com- 
nected  with  the  exercise  of  his  powers,  pany  shall  be  deemed  and  become  void. 
This  can  take    place  only  when  the  unless  sudi  other  insurance  subsist  wiA 
knowledge,  lying  at  the  foundation  of  the  consent  of  the  directors,  signified  br 
the  estoppel,  comes  home  to  these  offl-  a  statement  thereof  in  the  policy,  or  bj 
cers  who  exercise  the  corporate  powers  an  endoivement  thereon  signed  by  the 
of  the  company,  or  to  an  agent  whose  secretary, 
powers  relate  to  the  very  subject  out  of        "  By  these  references  to  the  by-laws, 
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and  to  the  'application/  and   bj  the  or  subordinate    officer,  can    waire  an 

adoption  of  them  into  the  policy,  they  express  stipulation  in  a  contract  already 

became  a  part  of  the  contract,  as  condi-  made  and  executed,    or    whether   his 

tions  and  stipulations,  in  the  same  man-  agency  had  not  wholly  ceased  for  the 

nhr  as  if  expressed  in  the  policy. ''  defendants  when  he  acted  as  agent  for 

The  defendants  showed  a  subsequent  The  People's  Mutual  Insurance  Com- 

insurance  without  such  consent.  P&ny,  his  mere  knowledge  of  the  mak- 

'*  To  ayoid  this  defence,  the  plaintiff  ing  of   the  second    policy   could   not^ 
contended  that  this  subsequent  insurance  amount  to  a  consent  on  the  part  of  the 
was  known  and  assented  to  by  the  de-  defendants."     (Vide    Barrett    r.    The 
fendantoy  and  that  they  waiTcd  a  com-  Mut.  Fire  Ins,  Co.,  7  Gush.  175.) 
pliance  with  that  article  of  the  by-laws.  In  Carrugi  v.  The  Ins,  Co.,  40  Geor- 
For  this  purpose  he  offered  a  memoran-  gia  135,  there  was  a  clause  considered 
dnm  made  by  the  applicant  on  his  '  ap-  which,  regarding  other  insurance,  was 
plication,'  which  was  on  it  when  trans-  the  same,  in  effect,  as  that  of  the  prin- 
mitted  to  the  company,  on  which  the  cipal  case.     The  policy-holder  notified 
policy  in  the  present  case  was  made  to  the  general  agent  of  the  company  that 
this  effect,    'Applicant  asks  leave  to  he  should  obtain,  and  he  subsequently 
insure  $1000  on  same  property  in  some  did  obtain,  additional    insurance  ;    to 
other  company.       Please   signify    the  which  the  agent  consented,  though  not 
assent  of  the  company  in  the  policy.'  in  a  written    endorsement.     No    pro- 
And  this  application  was  approved  by  yision  affecting  any  power  of  the  agent 
the  endorsement  thereon  of  A.  D.  Wait,  in  this  regard  was  brought  home  to  the 
Director.     It  is  contended  that  this  is  a  assured,  who  was  held  entitled  to  re- 
distinct  notice  that  he  intended  to  get  cover.    The  decision  need  not  be  exa- 
such  farther  insurance.  mined  here,  as  the  circumstances  were 
"But  we  think  this  reference  is  far  materially  different  from  those  we  have 
from  warranting  the  inference  sought  to  discussed ;  but  the  views  of  the  court, 
be  drawn  from  it.    It  certainly  proves  supported  by  dicta  of  the  judge  who 
notice  of  the  applicant's  desire  to  have  announced  them,  deserve  attention,  as 
leave  to  make  further  insurance,  and  apparently  conflicting  with  some  well 
that  this  permission  might  be  expressed  in  received  opinions, 
the  policy.   But  it  was  not  so  expressed,  in  Peck  v.  The  New  London  Ins,  Co,, 
and  the  non-compliance  with  such  an  22  Conn.  575,  evidence  that  the  agent 
explicit    request   is  almost   as    signi-  was  authorized  to  consent  by  an  endorse- 
ficant  as  a  refusal.    And  the  assent  and  ment  to   a  further  insurance,  was  of 
approval  of  the  director  was  an  ap-  course  admitted  (et  vide  2  Conn.  252)  ; 
proval  only  of  the  application  and  did  and  when  it  was  shown  that  he  had  the 
not  constitDte  the  contract,  or  any  part  authority,  the  company  was  held  bound 
of  it."  ♦  ♦  *  by  his  act :   N.  Berwick  Co,  v.  N,  E, 

"  But  several  other  grounds  of  waiver  C?.,  52  Me.  336. 

of  this  stipulation  to  avoid  the  policy  in  Apart  from  the  general  interest  of  the 

case  of  other  insurance,  are  insisted  on  subject,  we  need  scarcely  regret  that 

by  the  plaintiff.    One  is,  that  the  same  space  is  not  afforded  ns  to  enlarge  upon 

agent  through  whom  the  policy  of  de-  the  first  two  of  the  above  authorities, 

fendants  was  obtained    acted   for   the  since  their  distinctive  features  are  well 

People's  Mutual  Insurance  Company  in  marked,  and  their  weight  in  favor  of  the 

effecting  the  second    insurance.      But  views  just  urged  is   apparent  without 

waiving  the  question  whether  any  agent,  analysis.    They  indeed,  it  will  be  ob- 
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served,  go  farther  than  is  required  for  upon  the  general  principles  of  agencj 

onr  purpose  ;  for,  as  in  both  cases  the  here  relied  npon,  are  familiar,  and  an 

notice  to  the  assured  of   the  limited  well  digested  in  most  of  the  text  books 

powers  of  the  agent,  whilst  adequate,  on  that  subject.   Vide  Stoiy  on  Agesej 

was  less  direct  than  in  the  present,  so  in  {135  et  seq. ;  Note  to  Battg  ▼.  CanmU 

both  the  notice  to  the  principal  of  the  and  Peck  y.  Harriott,  1  Am.  Leadinf 

second  insurance,  although  insufficient,  Cases,  535. 
was  more    positire.      The    authorities  W.  W.  Wiltbjlvk. 


Supreme  Court  of  Ulinois. 

HENRY  W.  CANDEE  bt  Al.  v.  JOHN  DEERE  it  Al. 

A  trade-mark  is  not  different  in  principle  from  the  marks  or  brands  owoen 
of  lire-stock,  which  run  at  large,  put  upon  them.  The  object  is  the  same,  a&d 
that  is,  to  distinguish  the  property  bearing  it  from  that  of  another. 

A  proprietor  can  have  but  one  trade-mark,  and  it  must  be  in  some  maimer 
attached  to  the  article  manufactured. 

It  must  hare  a  practical  existence,  not  resting  in  the  mind  of  the  owDer,  bot 
stamped  or  impressed  or  attached  in  some  way  to  the  article  itself. 

It  is  the  actual  use  of  the  trade-mark  affixed  to  the  merchandise  of  the  mua- 
facturer,  and  this  alone,  which  can  impart  to  it  the  elements  of  property. 

The  mere  declaration  of  a  person,  howerer  long,  and  howcTcr  extensirely  pub- 
lished, that  he  claims  property  in  a  word  as  his  tratfe-mark,  cannot  even  tend  to 
make  it  his  property. 

The  law  is  well  settled,  that  a  circular,  price-list,  or  adyertisement,  no  matter 
how  frequently  repeated,  cannot  constitute  a  trade-mark. 

When  words  have  acquired  a  generic  meaning,  one  manufacturer  has  the  same 
right  to  use  them  that  another  manufacturer  has. 

There  can  be  no  property  in  letters  and  numbers,  or  a  combination  of  letters 
and  numbers,  where  they  are  used  to  denote  the  yarious  sizes  and  qualities  and 
patterns  of  the  article  manufactured. 

Monopolies  are  odious,  and  a  manufacturer  cannot  acquire  property  in  the  namt 
of  a  town  so  as  to  prevent  another  manufacturer  from  doing  the  same  business  in 
the  same  town  and  from  advertising  the  fact,  so  as  to  let  the  world  know  it. 

Appeal  from  Rock  Island  Circuit  Court. 

John  Deere  and  Robert  N.  Tate  commenced  to  make  plougbs 
in  Moline,  Illinois,  in  1847.  In  1852,  Deere  and  Tate  dissolved, 
and  John  Deere  carried  on  the  business  at  the  old  stand,  and 
marked  the  ploughs  made  by  him  "  John  Deere^  MoUne,  lll»" 
Ploughs  continued  to  be  so  marked  by  the  appellees,  or  some  one 
of  them,  ever  since.  In  1856,  John  Deere  commenced  to  use 
letters  and  numbers  combined,  to  denote  the  size,  shape,  and 
quality  of  the  ploughs  made  by  him.  Ploughs  made  by  him  are 
called  at  Moline  "  Deere's  Ploughs ;"  elsewhere  they  are  called 
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"Moline  Ploughs."  John  Deere  advertised  his  ploughs  as 
"John  Deere's  Ploughs,"  "John  Deere's  Celebrated  Centre- 
Draft  Ploughs,"  and  as  "  Moline  Ploughs." 

Moline  is  a  manufacturing  town,  and  all  articles  made  there 
are  called  after  the  name  of  the  town,  as  Moline  tubs,  Moline 
buckets,  Moline  paper,  Moline  ploughs.  In  1867,  the  appellants, 
Candee,  Swan  &  Co.,  commenced  to  make  ploughs  in  Moline. 
They  branded  the  ploughs  made  by  them  with  the  words,  "  Can- 
dee  j  Swan  ^  Co.y''  in  a  circular  form,  on  the  side  of  the  beam, 
and  the  words,  ^^  Moline^  J7b.,"  in  a  straight  line  underneath. 

Tl^e  appellees  brand  the  ploughs  made  by  them  with  the  words 
"t7i>A»  Deere"  in  a  circular  line,'  and  the  words  "  JfoKne,  IIU.^* 
in  a  straight  line  underneath. 

Both  partis  brand  their  ploughs  with  the  letters  and  numbers, 
"A  No.  1,"  AX  No.  1,"  "No.  1,"  "No.  8,"  and  "B  No.  1,"  to 
denote  the  size,  shape,  and  quality  of  their  ploughs,  and  both 
advertise  them  as  Moline  ploughs,  and  the  public  call  the  ploughs 
made  by  both  firms  Moline  ploughs. 

The  appellees,  Deere  &  Co.,  claimed  the  letters  and  numbers 
"A  No.  1,"  "AX  No.  1,"  "No.  1,"  "No.  8,"  and  "B  No.  1," 
the  words  "Moline,  Dls.,"  and  the  words  "Moline  Ploughs,"  as 
their  trade-mark,  and  filed  this  bill  for  an  injunction  and  an 
account.  The  court  below  sustained  that  claim,  and  the  appel- 
lants brought  this  appeal. 

Jos.  Crrantf  C.  Whitakery  and  Ira  0.  Wilkinson^  for  appellants, 

Hawley  ^  Pleasants^  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Breese,  J. — (After  stating  the  facts). — The  testimony  shows 
conclusively  that  Deere  was  not  the  inventor  of  any  part  of  his 
plough,  and  that  his  great  recommendation  and  praise  is,  that  he 
had  the  sagacity  to  discover  to  what  profitable  use  the  inven- 
tions of  others  could  be  applied,  and,  by  a  well-directed  judgment, 
he  has  constructed  a  plough  not  inferior  to  any  in  use  in  our  wide- 
spread agricultural  community. 

But  the  question  arises,  Has  he  secured  a  trade-mark  for  his 
plough,  the  appropriating  of  which,  to  his  injury,  is  deemed  un- 
lawful ?  To  decide  this  question,  we  must  first  understand  what 
is  meant  and  intended  by  a  "  trade-mark,"  and  how  it  is  to  be 
known. 
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There  are  but  few  elementary  treatises  on  this  subject.  Thai 
a  trade-mark  is  a  legal  possession  has  been  recognised  bj  courts 
for  many  years,  but  its  protection  by  courts  of  equity  is  of  quite 
modern  origin.  A  trade-mark  is  defined  in  Bouvier's  Law  Dic- 
tionary to  be  a  symbol,  emblem,  or  mark,  which  a  tradesman 
•  puts,  or  wraps,  or  attaches  in  some  way  to  the  goods  he  manufac- 
tures or  has  caused  to  be  manufactured.  It  may  be  in  any  form 
of  letters,  words,  vignettes,  or  ornamental  designs.  Upton,  in 
his  treatise — and  it  is  the  only  one  we  have  seen  upon  the  sub- 
ject— says  a  trade-mark  is  a  name,  symbol,  figure,  letter,  form, 
or  device,  adopted  and  used  by  a  manufacturer  or  merchant  in 
order  to  designate  the  goods  he  manufactures  or  sells,  and  dis- 
tinguish them  from  those  manufactured  or  sold  by  another,  to  the 
end  that  they  may  be  known  in  the  market  as  his,  and  thus  en- 
able him  to  secure  such  profits  as  result  from  a  reputation  for 
superior  skill,  industry,  or  enterprise:  Upton  on  Trade-marks, 
ch.  1,  p.  9. 

Assuming  these  as  the  proper  definition,  what  portion  of  them 
can  one  claim  as  his  trade-mark,  and  can  he  have  more  than  one, 
and  must  not  that  to  which  he  lays  claim  be  so  clear  and  well 
defined,  and  the  right  asserted  to  it  in  the  same  shape  and  form 
always,  under  all  circumstances,  as  to  give  him  an  exclusive 
right  ?  And  must  it  not  be  in  some  way  attached  to  the  article 
manufactured  so  that  it  shall  be  exhibited  in  its  whole  extent  ? 

A  trade-mark  is  not  difierent  in  principle  from  the  marks  or 
brands  owners  of  live-stock  which  run  at  large  put  upon  each  one 
of  them.  The  object  is  the  same,  and  that  is,  to  distinguish  the 
property  bearing  it  f^om  that  of  another. 

In  respect  to  cattle  and  hogs,  it  is  well  known  there  is  great 
similarity  between  those  of  different  owners,  in  color,  make,  flesh- 
marks,  and  general  appearance.  The  mark  or  brand  usually 
decides  the  question  of  ownership,  should  a  dispute  arise  thereon. 
No  one  man  can  have  more  than  one  mark,  or  brand,  and  it  is 
required  to  be  recorded.  If  the  owner  could  have  moi'e  than  one 
mark  by  which  to  distinguish  his  property,  great  confusion  and 
uncertainty  would  be  produced,  to  such  an  extent  as  to  defeat 
the  object  in  view.  We  have  found  no  case  where  a  proprietor 
has  claimed  more  than  one  trade-mark,  and  all  concur  in  saying 
that  the  mark  must  be  so  clear  and  well  defined  as  to  give  notice 
to  others,  and  must  not  be  deviated  from  at  the  suggestions  of 
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whim  or  caprice.  That  it  must  be  attached  to  the  article  mana- 
f&ctured  in  such  a  way  as  to  be  reasonablj  durable  and  visible,  is 
also  conceded.  It  must  have  a  practical  existence,  not  resting  in 
the  thought  of  the  owner,  but  stamped  or  impressed  or  attached 
in  some  way  to  the  article  itself.  Our  common  observation  of 
such  articles  sold  in  the  shops,  teaches  this,  and  it  is  so  reason- 
able as  to  claim  the  acquiescence  of  every  one.  Of  what  use  is* 
snch  a  mark,  unless  it  be  visible,  and  thus  operate  as  a  notice  to 
the  public  ?    We  can  perceive  none. 

That  the  published  declaration  of  a  manufacturer,  that  he  has 
adopted  a  certain  word  as  his  trade-mark,  can  lay  the  foundation, 
or  even  aid  in  laying  the  foundation  of  right  of  property  in  the 
word,  cannot  be  reconciled  with  recognised  principles  upon^  which 
such  property  can  be  acquired,  or  with  the  policy  of  the  law  in 
recognising  and  protecting  the  acquisition.  It  is  the  actual  use 
of  the  trade-mark  affixed  to  the  merchandise  of  the  manufacturer, 
and  this  alone,  which  can  impart  to  it  the  elements  of  property. 
The  mere  declaration  of  a  person,  however  long,  and  however 
extensively  published,  that  he  claims  property  in  a  word  as  his 
trade-mark,  cannot  even  tend  to  make  it  his  property :  Upton  on 
Trade-marks  179. 

With  these  preliminary  remarks,  we  will  consider:  what  do 
the  complainants  claim  in  their  bill  as  their  trade-mark  ? 

If  we  comprehend  the  allegations  in  the  bill  on  this  head,  they 
claim  the  words  ^'Moline,  Dls.,"  stencilled  on  the  side  of  the 
beam  of  their  ploughs  in  a  straight,  horizontal  line,  as  their  trade- 
mark, and  this  under  the  names  of  the  manufacturers,  or  of  some 
one  of  them. 

Complainants  then  aver  that  said  ploughs,  by  their  said  name 
of  ^^  Moline  Plough,"  have  acquired  a  national  reputation,  and  no 
plough  was  sold  as  the  *^  Moline  Plough"  by  others  than  complain- 
ants until  defendants  commenced  their  manufacture  at  the  same 
place  in  1866,  and  the  complaint  is  that  they  stencil  on  the  beam 
of  their  ploughs  in  a  straight,  horizontal  line  in  plain  capital  let- 
ters, the  words  *^  Moline,  Bis.'*  underneath  their  own  names  as 
manufacturers,  and  sell  them  as  the  ^^  Moline  Plough." 

Complainants  refer  to  their  circular.  Exhibit  A,  to  sustain  their 
allegations. 

That  is  headed  "Circular."  "Deere  &  Co.'s  Moline  Plough 
Factory"  in  German  text,  or  old  English,  and  in  the  body  of  it 
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the  public  are  informed  that  Deere's  Molina  Ploughs  haye  for 
many  years  enjoyed  the  reputation  of  being  the  best  plough  in 
the  West,  &c.  This  circular  is  dated  Moline,  Ills.,  Sept.  1869, 
and  signed  Deere  &  Co.  There  is  no  claim  in  this  of  any  trade- 
mark. 

In  appellees'  argument,  their  trade-mark,  or  what  is  claimed 
as  such,  is  copied  in  fac  simile^  except  as  to  the  size  of  the  let- 
ters, and  that  mark  is  '^  John  Deere,"  in  the  segment  of  a  circle, 
and  the  words  ^'  Moline,  His.,"  in  a  straight,  horizontal  line  undef- 
neath,  with  a  dash  between  them.  Their  whole  argument  claims 
that  these  words  so  arranged,  and  in  this  combination,  are  the 
trade-mark,  if  any  they  have ;  not  the  words  "  Moline,  His. ;" 
not  the  words  "  Moline  Plough ;"  but  the  words  as  arranged  in 
the  copy  given  by  their  counsel. 

Appellees  argue  that  their  name  and  address  upon  their  plougba 
is  a  proper  trade-mark,  pure  and  simple;  that  it  indicates  by 
whom  and  where  the  article  is  manufactured,  nothing  more, 
nothing  less,  and  nothing  else,  and  so  fulfils  most  completely  all 
the  conditions  of  the  law. 

This  we  consider  an  abandonment  of  any  claim  to  the  words 
"Moline,  Ills.,"  or  the  words  "Moline  Plough,"  as  their  trade- 
mark, and  the  mark  being  a  trade-mark  by  being  placed  on  the 
beam,  is  a  virtual  disclaimer  of  all  right  to  any  other  claimed  in 
circulars  and  price-lists.  The  question  is  then  narrowed  down  to 
this :  Can  one  manufacturer  of  an  article  at  a  particular  town, 
whose  wares  have  gained  celebrity,  appropriate  as  his  own,  to  the 
exclusion  of  every  other  person  in  the  same  place,  the  name,  of 
the  place,  and  thus  prevent  him  from  designating  his  manufac- 
tures as  of  the  place  where  they  are  actually  made  ?  We  do  not 
think  the  cases  go  to  this  extent.  Though,  as  Upton  says,  the 
simplest  case  of  a  trade-mark  fulfilling  the  condition  of  the  law, 
and  thereby  entitling  him  who  adopts  it  to  protection  in  its  exclu- 
sive use,  is  the  name  and  address  of  the  manufacturer:  p.  102. 
In  such  a  case,  no  question  as  to  the  right  to  exclusive  use  can 
arise.  But  it  must'  be  observed  that  such  trade-mark  has  two 
constituents — the  name  of  the  manufacturer  and  the  place  of  his 
operations  or  address ;  neither,  singly,  will  suffice  to  be  effectual 
for  protection ;  both  must  be  used. 

Had  appellants  adopted  this  trade-mark  or  so  simulated  it  as 
to  deceive  the  public,  and  with  that  intent,  an  injunction  might 
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be  proper.  How  is  the  proof  on  this  point  ?  An  exhibit  is  made 
of  the  marks  of  these  parties,  as  branded  or  stencilled  on  the 
beams.  The  one  is  ^^  John  Deere,"  in  large,  heavy  capitals  in 
black  paint,  on  the  segment  of  a  circle,  with  the  words  ''  Moline, 
m.,"  in  a  straight,  horizontal  line  underneath,  in  smaller  capi- 
tals, in  like  black  paint,  with  a  aash  or  reversed  flourish  between 
them.  The  name  of  appellants  is  in  smaller  capital  letters,  on  a* 
segment  of  a  circle,  at  least  two  inches  longer  than  that  of  '^  John 
Deere,"  and  the  address,  ^'  Moline,  HI.,'*  in  smaller  capital  letters, 
on  a  straight,  horizontal  line,  and  a  dash  between  them. 

There  is,  it  is  true,  a  resemblance  between  these  marks,  as 
there  necessarily  most  be,  the  same  lines  being  used,  and  the 
same  color  of  paint ;  but  the  names  of  the  respectiye  manufac- 
turers are  so  different,  and  the  space  occupied  by  appellants' 
names  so  much  longer  than  that  occupied  by  the  name  of  appel- 
lees, as  to  attract  the  notice  of  the  most  casual  observer,  drawn 
to  it,  as  it  would  be,  by  the  heavier  body  and  larger  size  of  the 
letters  of  the  name  ^'  John  Deere,"  and  the  names  themselves 
being  so  very  different.  No  persons  of  ordinary  observation 
could  suppose,  in  looking  at  appellants'  brand,  that  it  was  de- 
signed to  palm  off  his  manufacture  as  that  of  John  Deere,  when 
it  told  them,  as  plain  as  letters  and  words  can  speak,  that  it  was 
not  made  by  John  Deere  or  by  appellees.  Upton,  in  discussing 
what  is  a  violation  of  a  trade-mark,  says :  "  When  A  adopts  or 
imitates  and  applies  to  articles  of  his  manufacture  the  name  or 
mark  previously  used  by  B  as  a  designation  for  his  productions, 
the-  wrong  consists  in  the  sale  by  A  of  his  goods  as  and  for  the 
goods  of  B."  The  doctrine  is  clearly  recognised,  that  no  man 
can  have  a  right  to  represent  his  goods  as  the  goods  of  another, 
and  in  many  of  the  cases  coming  under  our  notice,  it  was  shown 
that  the  party  complained  of  was  selling  his  manufacture  as  the 
manufacture  of  another.  Nothing  of  that  kind  is  pretended  in 
this  case.  In  the  circulars  of  appellants,  they  distinctly  announce 
that  they  are  not  the  ploughs  made  by  appellees,  but  are  ^'  Moline 
Ploughs,"  and  claim  an  examination  and  comparison  with  other 
''  Moline  Ploughs,"  and  the  testimony  shows  on  no  occasion,  and 
to  no  person  engaged  in  the  trade,  were  their  ploughs  represented 
to  be  the  workmanship  of  appellees.  They  claimed  to  such  that 
they  were  "Moline  Ploughs,"  but  superior  to  the  Deere  plough, 
and  there  is  no  proof  that  they  are  inferior. 
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Were  appellants  violating  any  right  of  appellees  in  so  repre- 
senting them  ?  It  is  in  proof  the  ploughs  manofactured  at 
Moline  by  Kinsej  irere  branded  '^  Moline,  His./'  and  those  mtde 
bj  Beery  in  the  same  manner,  and  that  varions  articles  maoo&c- 
tured  at  that  place  sate  so  branded.  The  words  have  acquired  & 
generic  meaning,  and  one  mannfaotorer  at  Moline  has  the  same 
right  to  use  them  that  any  other  mannfactorer  there  has. 

A  case  illustrative  of  this  idea  is  found  in  19  Pick.  214,  the 
case  of  Thompson  v.  Wtnehe$terf  where  it  was  held  that  if  the 
defendant  made  and  sold  medicines,  calling  them  "  Thomsonifto/' 
as  a  generic  term,  designating  their  general  character,  bat  did 
not  offer  or  sell  them  nor  consign  them  to  others  to  sell,  as  and 
for  medicines  made  and  prepared  by  the  plaintiff,  and  if  he  made 
and  compounded  such  medicines  of  bad  materials,  with  inadequate 
skiU,  by  means  whereof  the  credit  and  character  of  all  Thomsoman 
medicines  were  brought  into  disrepute,  the  plaintiff  could  reoo?er 
no  damages ;  no  infringement  of  plaintiff's  right  was  shown. 

Appellees  have  no  patent  upon  any  portion  of  their  ploughs; 
any  one  therefore  has  a  perfect  right  to  make  ploughs,  in  Hm 
exact  similitude,  even  to  the  curve  of  the  mould-board,  and  "  the 
tip  of  the  handles,"  in  the  minutest,  as  well  as  in  the  most  im- 
portant, points ;  any  one  has  a  right  tcmanufacture  them,  no  matter 
where  the  maker  may  reside,  and  has  the  right  to  put  the  naine 
of  the  place  where  manufactured,  as  well  as  hia  own  name,  on 
such  part  of  the  ploughs  as  he  pleases,  taking  care,  however,  so 
to  use  the  brand  as  not  to  deceive  the  public,  so  as  not  to  create 
a  belief  that  the  plough  is  the  manufacture  of  another. 

In  appellees'  bill  they  claim  the  words  ^^  Moline,  Ills.,"  and 
'*  Moline  Plough,"  as  words  to  which  they  have  an  exclusive  right 
when  used  to  designate  ploughs,  and  so  the  Circuit  Court  must 
*  have  understood  it,  for  the  very  language  of  the  finding  is,  that 
the  complainants'  bill  is  true,  and  that  they  are  entitled  to  the 
exclusive  use  as  a  trade*mark,  in  the  manufacture  and  sale  of 
ploughs,  of  the  words  "Moline  Hough ;"  also  to  the  various  let- 
ters, figures,  numbers,  and  combinations  as  used  and  applied  by 
them  as  set  forth  and  contained  in  Exhibit  A,  attached  to  their 
bill,  and  used  by  them  to  designate  the  various  sizes,  shapes,  and 
patterns  of  ploughs  manufactured  and  sold  by  them. 

The  decree  is  still  more  comprehensive. 

It  is  decreed  that  the  defendants,  and  each  of  them,  thar 
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agents  and  servants,  be  for  ever  restrained  and  enjoined  in  any 
way  from  calling  or  advertising  themselves  as  '^  The  Moline  Plough 
Company,"  or  "Moline  Plough  Co.,"  or  similar  words,  and  from 
advertising,  calling,  selling,  or  placing  upon  the  ploughs  made  or 
to  be  made  by  them,  or  any  or  either  of  them,  the  name  of  "  The 
Moline  Plough,"  or  "  Moline  Plough,"  or  "  Moline  Ploughs,"  or 
other  irords  or  names  in  imitation  of  the  said  trade-mark  of  said 
complainants,  or  any  part  thereof,  or  in  any  way  or  manner  using 
the  word  "Moline,"  either  upon  their  ploughs,  or  in  advertising 
the  same,  as  in  any  way  designating,  pointing  out,  or  indicating 
the  manufacture  of  defendants,  or  in  any  other  way,  except  in 
connection  with  such  word  or  words  as  shall,  and  shall  only,  point 
out  and  designate  the  place  where  the  de^ndants  manufacture 
ploughs. 

The  decree  further  enjoins  appellants  from  using  or  placing 
upon  their  ploughs  any  of  the  letters,  numbers,  or  figures  or  com- 
binations, like  those  placed  upon  complainants'  ploughs,  and  used 
by  them  to  indicate  the  various  sizes,  shapes,  and  patterns  of  such 
ploughs';  and  they  are  further  enjoined  from  branding,  stencilling, 
or  otherwise  placing  upon  their  ploughs  the  words  "  Oandee,  Swan 
i  Co.,"  or  other  words  in  a  circular  form,  in  imitation  of  the 
complainants'  brand,  upon  the  beam  of  any  such  plough  or  ploughs, 
over  the  words  Moline,'Illinois,  or  any  abbreviation  of  such  words 
or  either  thereof. 

We  are  not  mistaken,  therefore,  when  we  say  that  the  trade- 
mark claimed  by  this  bill,  and  found  by  the  court,  is  the  words 
'^Moline  Plough,"  to  which  they  are  entitled  to  the  exclusive  use, 
and  not  the  words  "  John  Deere,"  on  the  segment  of  a  circle,  with 
"Moline,  HI."  on  a  straight,  horizontal  line  underneath.  The 
finding  and  decree  follows  the  bill,  and  shows  the  same  case. 

If  this  then  be  the  trade-mark,  it  is  of  no  value,  as  it  has  never 
been  applied  by  appellees  to  any  plough  they  have  manufactured, 
or  attached  to  it  in  any  way,  and  if  they  had  so  done,  there 
is  not  a  particle  of  proof  appellants  have  affixed  it  to  any  plough 
of  their  manufacture.  The  law  is  well  settled,  that  a  circular, 
price  list,  or  advertisement,  no  matter  how  frequently  repeated, 
cannot  constitute  a  trade-mark,  and  it  is  only  in  that  way  appel- 
lees have  used,  and  appellants  also,  using  it  as  a  generic  term, 
which  they  had  a  clear  right  to  do.  Is  it  possible — can  it  be 
tolerated  for  a  single  moment,  that  a  maker  of  ploughs  at  Moline 
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shall  not  be  permitted  to  sell  lus  work  as  a  Moline  plongh,  to  ad- 
vertise them  in  every  form  as  the  Moline  plough  ?  Would  it  not 
be  the  truth,  and  shall  a  manufacturer  be  prevented  from  publish- 
ing to  the  world  where  his  wares  are  made  ? 

In  what  could  a  contrary  notion  result,  but  in  a  monstrom 
monopoly  ?  If,  to  the  exactions  committed  upon  the  agricultural 
portion  of  our  people,  by  the  patentees  of  reapers  and  mowers, 
implements  now  indispensable,  there  shall  be  superadded  a  mono- 
poly in  the  manufacture  and  sale  of  the  plough  at  a  point  so 
important  as  Moline,  how  shall  the  farmers  bear  this  grievous  and 
oppressive  burden  ? 

Shall  it  be  said  that  because  appellants  have  branded  their 
pumps,  which  it  appears  by  the  testimony  they  manufacture, 
^'  Moline,  HI.,"  no  other  manufacturer  of  pumps  at  that  place 
shall  so  brand  his  ? 

Shall  it  be  said  that  any  man  or  association  of  men  can  so 
appropriate  the  name  of  a  town  where  manufactures  can  be 
carried  on  in  the  most  extensive  manner,  and  on  a  gigantic  scale, 
such  will  be  her  increased  facilities,  by  the  expenditure  by  the 
government  of  large  sums  of  money  to  that  end  ? 

Monopolies  are  odious,  against  which  the  public  sentiment  has 
ever  revolted ;  and  what  can  be  more  odious  and  oppressive  than 
the  monopoly  of  the  manufacture  and  sale  of  ploughs  ?  If  it  can 
be  claimed  by  the  association  at  Moline,  it  can  also  be  claimed  for 
Peru,  Peoria,  Chicago,  and  the  various  other  places  at  which  these 
implements  are  largely  made. 

In  a  very  recent  English  case,  plaintiffs  had  been  for  many 
years  manufacturers  of  starch  at  a  small  hamlet  in  Scotland,  called 
Glenfield,  where  it  was  said  a  stream  of  water  particularly  suited 
for  making  that  article,  flowed.  Under  the  name  of  ^'  Glenfield 
Starch,''  their  goods  had  acquired  a  good  reputation. 

In  1868  the  defendants  set  up  starch  works  at  Glenfield,  and 
sold  starch  in  packets  labelled  ^'C.  &  Co.,  Starch  Manufacturers, 
Glenfield.*'  In  color  alone  those  labels  resembled  those  of  plain- 
tiffs*; but  it  was  shown  that  the  colors  selected  were  common  to 
almost  all  starch  makers.  Reld^  on  bill  filed  for  an  injunction, 
that  the  defendants  were  entitled  to  manufacture  starch  at  Glen- 
field,  and  doing  so,  to  describe  their  goods  as  made  there,  and 
themselves  of  that  place ;  that  even  if  they  had  chosen  that  place 
for  their  works  expressly  because  the  name  had  become  known  in 


CANDEE  V.  DEKKE,  703 

the  markets,  and  with  the  intention  of  introducing  that  name  as 
part  of  the  description  of  themselves  and  their  goods,  it  was  open 
to  them  to  do  so,  and  therefore,  as  the  labels  and  inscriptions  in 
no  way  imitated  those  of  the  plaintiffs',  an  injunction  originally 
granted  by  Malins,  Y.  C,  was,  on  appeal,  dissoWed :  Wother- 
spoon  y.  CarriBj  23  Law  Times  Reports  443. 

This  case  bears  upon  the  case  before  us.  What  is  to  be  under- 
stood by  the  closing  paragraph  is,  that  starch  being  put  up  for 
market  in  package,  is  labelled  in  such  a  way  as  to  constitute 
a  trade-mark,  and  as  the  defendants'  labels  did  not  imitate  those 
of  plaintiffs,  except  in  color,  as  stated  before,  there  could  be  no 
piracy  of  the  trade-mark  that  did  not  consist  in  the  word  '^  Glen- 
field."  So  in  this  case,  if  the  trade-mark  of  appellees  is  as 
charged  in  the  bill,  and  as  found  by  the  court,  there  has  been  no 
piracy,  and  the  same  reasons  that  induced  competition  in  the 
manufacture  of  starch  at  Glenfield,  that  starch  made  there  had 
a  great  reputation,  and  that  defendants  had  a  right  to  select  that 
place  on  that  account,  because  the  name  had  become  known  in  the 
market,  so  here,  appellants  were  justified  in  commencing  their 
operations  at  Moline,  because  the  ploughs  manufactured  at  that 
place  had  obtained  a  great  reputation  trough  the  exertions  of 
appellees,  or  of  their  head,  Mr.  Deere. 

Any  number  of  plough  makers  can  go  with  impunity  to  Moline 
and  establish  there  plough  factories  and  brand  on  their  ploughs 
their  own  names  and  the  name  of  the  town,  and  send  them  broad- 
cast over  the  country,  to  the  joy  of  our  farmers  and  to  the  common 
benefit  of  all.  But  the  court  went  in  their  decree  to  the  full 
extent  of  the  claim  of  appellees ;  and  decided  they  had  a'property 
in  the  letters,  figures,  and  numbers  placed  on  their  ploughs,  with 
this  modification;  whereas,  it  is  charged  in  the  bill  that  the 
ploughs  manufactured  by  complainants  have  beSn  of  various  qual- 
ities, sizes,  and  patterns  for  different  qualities^ and  conditions  of 
soil,  and  for  different  operations,  and  distinguished  by  different 
names,  letters,  and  numbers ;  and  further  referring  to  Exhibit  A. 
their  ploughs  are  spoken  of  as  of  different  qualities,  sizes,  and 
patterns,  the  various  sizes,  shapes,  and  patterns  of  ploughs.  It 
is  in  proof  by  two  of  appellees'  witnesses,  G.  W.  Vinton,  one  of 
appellees,  and  G.  G.  Bryant,  that  they  designated  the  different 
sizes,  qtuzlitieSj  and  patterns,  by  numbers,  from  one  to  nine  inclu- 
sive^ put  on  the  top  of  the  beam  next  to  the  standard,  and  as  they 
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modified  them  from  time  to  time,  to  suit  the  demand,  they  added 
numbers  and  fractions  of  numbers.  He  also  says,  "  Uie  same 
letters,  figures,  and  numbers  appear  on  defendants'  ploughs,  cor- 
responding with  those  we  use,  and  they  appear  in  the  same  form, 
style  and  appearance,  and  designate  the  same  style  and  quali^ 
of  ploughs  as  our  own."  On  cro8S*examination  he  says,  these 
letters  and  numbers  denote  the  sise,  quality,  shape,  and  brand  of 
the  ploughs. 

Charles  G.  Bryant  says  he  is  familiar  with  Deere's  numbers 
and  figures  and  combinations,  as  applied  to  their  ploughs,  and  they 
designate  the  size,  shape,  and  quality^  of  the  various  kinds  of 
ploughs  on  their  price  list,  to  which  they  are  applied,  and  on  cross- 
examination  he  says,  makers  of  ploughs,  generally,  mark  them 
with  letters  and  numbers,  or  combinations  of  letters  and  numbers, 
to  denote  the  size,  shape,  and  quality  of  ploughs  made  by  them. 
That  one  cannot  have  a  property  in  letters,  figures,  and  words  used 
for  such  purposes  seems  to  be  settled  by  the  authorities. 

It  was  held  in  the  case  of  Stohes  v.  Landgroff^  17  Barb.  608, 
referring  to  Amoskeag  Momf.  Co.  v.  SpeoTy  2  Sandf.  S.  G.  599, 
in  respect  to  words  or  devices  which  do  not  denote  the  goods  or 
property  or  particular  place  of  business  of  a  person,  but  only  the 
nature,  kindj  or  quality  of  the  article  in  which  he  deals,  a  differ- 
ent rule  prevails,  no  property  in  such  words,  marks,  or  devices, 
can  be  acquired.  There  is,  obviously,  no  good  reason  why  one 
person  should  have  any  better  right  to  use  them  than  another. 
They  may  be  used  by  many  different  persons  at  the  same  time  in 
their  brands,  marks,  or  labels  on  their  respective  goods,  with  per- 
fect truth  and  fairness. 

They  signify  nothing,  when  fairly  interpreted,  by  whidi  any 
value  in  a  similar  article  could  be  defrauded. 

The  case  of  th^  Amoskeag  Manf.  Co.  v.  Spear  is  said  to  be 
the  leading  American  case  on  the  question  of  trade^marks,  and  in 
that  it  was  held,  that  although  by  the  long-continued  use  of  cer- 
tain words,  letters,  marks,  or  symbols,  whioh  do  not,  of  themselves, 
and  were  not  designed  to  indicate  the  origin  or  ownership  of  the 
goods  to  which  they  are  affixed,  the  goods  so  marked,  and  because 
BO  marked  have  become  known  as  those  of  the  manufacturer  who 
first  used  them,  such  fact  cannot  alter  the  original  meaning  of  the 
words  or  symbols,  or  the  intent  with  which  they  were  first  used, 
as  denoting  the  name  of  the  thing  or  its  general  or  relative  quality, 
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or  take  from  others  the  right  to  employ  them  in  the  same  sense. 
This  portion  of  the  claim  set  up  by  appellees  must  fall  to  the 
ground,  as  well  as  the  claim  based  upon  the  use  of  the  word 
^'Moline"  used  to  designate  appellants'  ploughs. 

It  is  very  apparent  from  the  whole  tenor  of  appellees'  bill,  their 
claim  is  founded  on  the  fact  that  their  ploughs  were  sold  by  them 
as  the  ^'  Mpline  Plough,"  and  not  by  the  name  of  the  manufac- 
turer, and  as  that  is  only  a  generic  term,  it  is  seen  they  can  claim 
no  exclusive  right  to  the  use  of  that  name  by  which  to  designate 
their  manufacture.  Thampstm  v.  Winehestery  supruy  and  to  which 
citation  should  be  added  Singleton  y.  Bolton^  8  Doug.  293 ;  Oanham 
V.  Jone9y  2  Ves.  &  Bea.  218,  and  Perry  v.  Truefitty  6  Beav.  66. 

These  cases  are  all  decided  on  the  principle  that  the  name  used 
in  the  respective  cases  had  become  generic — merely  descriptive 
of  the  kind  or  quality  of  the  article  to  which  they  were  respec- 
tively applied,  without  reference  to  any  particular  manufacturer. 

Suppose  the  law  required  such  person  claiming  a  trade-mark, 
to  record  the  same,  how  would  that  of  appellees  appear  on  the 
record  ?  If  by  these  letters  and  figures  of  a  combination  of  them, 
the  law  is  settled  they  are  no  basis  for  the  claim  of  the  words 
"Moline  Ploughs,"  the  law  is  equally  well  settled  that  no  exclu- 
sive right  can  be  had  in  them ;  if  in  the  form  presented  by  the 
counsel  for  appellees  in  their  brief,  '^  John  Deere"  inscribed  on 
the  segment  of  a  circle,  and  the  words  '^MoUne,  His.,"  in  a 
straight,  horizontal  line  underneath,  it  is  not  so  claimed  in  the 
bill,  and  if  it  was,  there  is  no  proof  that  such  trade-mark  has  been 
violated  by  appellants. 

But  it  seems  to  us,  it  is  not  quite  clear  what  appellees  intend 
is,  and  shall  be  their  trade-mark.  It  is  not  made  out  to  our  sat- 
isfaction, and  we  believe  the  rule  to  be  in  such  cases,  the  proof 
must  be  clear,  leaving  the  question  beyond  a  reasonable  doubt. 

It  is  not  possible  for  us,  even  if  it  were  necessary,  as  it  is  not, 
to  review  the  many  cases  cited  on  the  argument.  There  is  not 
entire  hapmony  in  them ;  but  one  of  the  most  important  principles 
deducible  from  them  is,  that  when  a  trade-mark  is  violated,  the 
essence  of  the  wrong  done  consists  in  the  sale  of  the  goods  .of  the 
manufacturer,  as  and  for  the  goods  of  another,  and  therefore,  that 
such  violation  can  only  be  predicated  on  a  copy  or  imitation  of  a 
trade-mark,  or  those  portions  of  a  trade-mark  which  truly  desig- 
nate the  origin  or  ownership  of  the  goods ;  and  another  is,  that 
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a  Bimilaritj  between  t\ro  trade-marks  used  bj  different  manofso- 
tnrers  for  their  goods,  although  of  such  a  character  as  to  induce 
a  belief  in  the  mind  of  the  public  that  they  belong  to  and  desig* 
nate  the  goods  of  the  same  manufacture  or  trade,  is  not  of  itself 
sufficient  ground  for  a  prohibition  of  the  use  of  such  trade-mark 
by  him  who  did  not  first  adopt  it.  That  similarity,  to  entitle  the 
originator  to  the  protection  of  the  law,  must  be  such  as  fo  amount 
to  a  false  representation — not  alone  that  the  two  articles  hare  the 
same  origin,  but  that  the  goods  to  which  the  simulated  mark  is 
attached  are  the  manufacture  of  him  who  first  appropriated  the 
trade-mark :  Amoskeag  Mwnf.  Co.  y.  Spear ^  mipra  ;  Upton  on 
Trade-Marks  186. 

Testing  this  case  by  these  principles  it  has  no  foundation*  On 
the  part  of  appellants,  the  essence  of  the  wrong  alleged  to  be 
done  is  absent ;  and  though  a  similarity  may  exist  in  this  mark  or 
brand  of  appellants  with  that  of  appellees,  if  the  words  ^' John 
Deere,"  printed  in  capital  letters  on  the  segment  of  a  circle,  with 
the  name  '^Moline,  HI.,"  on  a  straight,  horizontal  line,  also  in 
capital  letters,  be  their  irade-mark,  which  is  not  so  alleged  in  the 
bill,  or  proved  or  found  by  the  court,  it  is  not  such  as  to  amount  to 
a  false  representation  that  the  agoods  of  appellant,  bearing  bis 
brand,  had  the  same  origin  and  were  of  the  manufacture  of  ap- 
pellees— if  they  did,  in  fact,  first  appropriate  it  as  a  trade-mark. 

Oft  this  point  there  is  no  evidence  whatever.  There  was  no 
pretension  by  appellees  of  a  trade-mark  until  appellants  com- 
menced to  manufacture,  and  that  successfully,  ploughs  at  Moline, 
and  which  they  published  far  and  wide  as  the  Moline  Plough,  and 
thus  interfered  with  the  monopoly  appellees  had  created.  For 
their  audacity  in  so  interfering,  the  sternest  decrees  of  the  law 
are  invoked,  but  in  this  court  the  invocation  will  be  vain  on  such 
facts  as  are  presented  by  this  record* 

We  forbear  any  discussion  of  the  questions  presented  by  the 
supplemental  bill,  deeming  it  unnecessary,  satisfied  as  we  are 
that  appellees  have  no  standing  in  a  court  of  equity;  and  for 
the  same  reason  decline  the  discussion  of  the  question  how  far 
complainants  under  Deere  may  be  protected  in  any  trade-mark  he 
may  have  had  and  used. 

Entertaining  the  views  herein  expressed,  the  decree  of  the 
Circuit  Court  must  be  reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 
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A  mere  mark  or  symbol  which  can  be  that  all  the  mannfactnren  of  lead  pen- 
used  bjr  one  with  as  much  proprietj  as  ciUnearNoremberg,  of  which  there  were 
the  other,  cannot  become  a  trade-mark,  about  twenty,  put  up  their  pencils  in  the 
So  held  when  an  injunction  was  denied  same  way.  The  court  held  that  both 
as  to  the  letters  A.  C.  A.,  these  letters  parties  had  a  right  to  mark  their  names 
being  used  by  both  parties  on  tickings  on  pencils  made  by  them ;  and  that  there 
manufactured  by  them,  to  denote  their  was  nothing  pecnliar  in  the  way  in 
quality :  Amoskeag  Manufacturing  Co.  y.  which  plaintiffs  marked  their  pencils. 
Spear,  2  Sandf.  S.  C.  599.  Injunc-  The  iiy unction  was  therefore  denied : 
tion  denied  as  to  the  words  "Galen,"  Faber  r.  Faber,  49  Barb.  357. 
"  Lake,"  "  Cylinder,"  "  Wayne,"  and  Two  firms  of  the  same  name,  carry- 
"  New  York,"  they  being  used  to  denote  ^^8  ^^  ^o  same  kind  of  business  in  two 
the  quality  of  the  glass  made  by  both  different  places ;  the  one  cannot  acquire 
parties  :  Stokes  v.  Sandgraff,  17  Barb.  •  trade-mark  in  its  name  as  against  the 
608.  Injunction  denied  as  to  the  words  other :  Sogers  et  al.  y.  Saintor,  97 
<*  Burgess's    Essence    of    Anchory :"  Mass,  291. 

Burgess  ▼.  Burgess,  3  De  G.  M.  &  G.  Advertisements  alone  cannot  make  a 

896.  trade-mark.    The  mark,  sign,  or  sym- 

The  mark  must  denote  the  origin  or  ^^  must  be  affixed    to    the    article : 

ownership  of  the  goods  and  not  the  kind  Bourier's  Law  Dictionary,  title  Trade- 

or  quality  :  Upton,  pages  26,  98  and  99.  Mark  ;  Upton  99,  179. 

Collins  y.  Cowen,  3  Kay  &  Johnson  428.  If  the  name  has  become  generic  and 

When  words  or  names  ate  in  common  denotes  the  name  of  an  article,  and  not 

use,  the  law  does  not  allow  them  to  be  an  article  made  by  a  particular  person, 

appropriated  so  as  to  become  the  subject  there  can  be  no  property  in  it :  Single^ 

of    property  :     Newman  y.  Alvord,  49  ion  y.  Botton,  3  Doug.  393 ;  Canham  r 

Barb.  591 ;  Burnett  y.  Phalon,  9  Bosw.  Jones,  2  Vesey  &  Beames  218  ;  Upton 

192;  Tro(/6y.  ^oti/arcf,  18How.  Pr.  64;  on  Trade-Marks    24,  25,  110,   116  to 

Corwin  r.  Daly,  7  Bosw.  222  ;  Binninger  122  inclusiye.     Thomson  y.  Winchester , 

V.  Wattles f  28  How.  Pr.  206.  19  Pick.  214;  Daniel's  Chancery  Prac- 

A  party  cannot  appropriate  as  a  <r(M/e.  tice   1754;  Eden  on  Injunctions   226. 

mark  a  sign  or  symbol,  which,  from  the  ^n  Newman  v.  Alvord,  49  Barb.  588*, 

nature  of  the  fact  it  is  intended  to  repre-  ^be  court  held  there  could  be  property 

sent,  others   may  employ  with  equal  ^^  ^^^  word  "Akron,"  that  being  the 

truth,  and  therefore  haye  an  equal  right  i^&me  of  a  yillage,  but  they  expressly 

to  employ  for  the  same  purpose :    Fart'  ^^7  ^^^  if  t^o  defendant  had  been  doing 

na  ▼.    Silverlocky    6    De  G.  M.  &  G.  business  in  Akron  the  case  would  haye 

214 ;  Amoskeag   Manufacturing   Co.  r»  been  different. 

Spear,  2  Sandf.   S.  C.  607 ;  Perry  y.  In  words  which  haye  a  common  ac- 

Truejia,  6  Beavan  66  ;  Fitridge  y.  Wells,  ceptation,  and  can  be  used  by  one  with 

13  How.  Pr.  385  ;  Partridge  y.  Menck,  as  much  propriety  as  the  other,  there 

2  Barb.  Ch.  101 ;   Pidding  y.  How,  8  can  be  no  property  so  held  as  to  the 

Simons  477  ;  Town  y.  Stetson,  5   Abb.  words  Schiedam  Schnapps  and  Dessica^ 

Pr.  N.  S.  218.  ted  Cod  Fish :  Wolfe  y.  Goulard,  1 8  How. 

John  S.  Faber  and  John  H.  Faber,  Pr.   64 ;  Town  y.  Stetson,  5  Abb.    Pr. 

both  manufactured  lead  pencils  near  Nu-  N.  S.  218. 

remberg,  Germany.    They  both  marked  The  party  coming  into  a  court  of 

their  names  on  pencils  made  by  them,  equity  to  have  his  trade-mark  protected 

On  the  trial  of  the  case  it  was  proved  must  come  with  clean  hands  :  Fitridgt 
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T.  WeUs,  13  How.  Pr.  385 ;    F^tndge  """"k :     Upton   179 ;    BouTicr**   Uw 

T.   Well 8,   4  Abb.  Pr.  144 ;  Partridge  Dictionary,  title  Trade-Marks. 

V.  Menck,  2  Sandf.  Ch.   62B;  Craft  t.  The  injunction  will  be  denied  if  grant. 

Day,    7    Beavan     84  j     CrawaKaw   r.  i'^K  i'  ^iii  create  a  monopoly :  Amo$- 

Thompson,  4  Man.  &  Gr.  357  ;  Welch  t.  ^^9  Manufacturing   Co.   v.   Spear,  2 

Knote,  4  Kay  &  Johns.  747.  Sandf.  S.  C.  606  and  607. 

When  the  parties  have  the  right  to  ^  the  deception  wUl  not  deccire  the 

make  the  article,  fraud  must  be  shown  ordinary  mass  of  purchasers  the  injnnc- 

on  the  part  of  the  defendants  or  the  in-  ^^^^  ^iii  ^  denied :  Merrimac  Maw- 

junction  will  be   denied  :    Burgess  y.  /(^cturing  Co,  y.  Garner,  4  E.  D.  Smith 

Burgess,  17  Eng.  Law  and  Eq.    260  ;  ®®7  J   Amosheag   Manufacturing  Co.  t. 

Farina  v.  Siherlock,  39  Eng.  Law  and  ^P^^^  ^  ^andf.  S.  C.  607. 

Eq.  514  ;  Daniel's  Chancery  Practice  ^°  ^^  dissolution  of  a  firm,  all  the 

1754  and  note  3.  former  partners  are  entitled  to  use  the 

The  party  claiming  property  in  the  *rad«-niark  of  the  firm  :  Coffin  v.  Bnn- 

trade-mark  said  to  be  violated  must  be  '^»  ^  McLean  256. 

the  first  to  use  it  for  that  purpose :  '"*«  protection  of  the  court  will  boC 

Upton  on  Trade-Marks  47.  ^  ^iven  if  the  party  seeking  it  is  not 

The  defendants  will  not  be  decreed  to  ^^^^^^^^  ^  the  exclusive  use  of  the 

pay  costs  if  they  have  not  been  guilty  of  ^rade-mark  said  to  be  violated :  Upwn 

fraud :   MiUington  v.  Fox,  8  Mylne  &  ^^  "»**  ^  '^^  *^  ^^*^'^- 

Craig   338 ;   Crawshaw  v.  Thompson,  4  ^^  *^«  P"^^««   '''  ^°^^^  "^^  ^ 

Man.  &  Gr.  357  ;   Partridge  v.  Menck,  "''^^  parties  .to  the  suit :  McCall  t. 

1  Howard's  Appeal  Cases  547  ;  Upton  ^'*'*f '  ^  ^^'  *^  5  ^TT ^-^  ""'  ^f 

on   Trade-Marks  34  to  46  inclusive ;  ^  ^^-  ^  ^'*-  ^^®  '   ^^"  ^^^  \^" 

Willard's  Eq.  Jar.  403,  note  5  ;  Pa/-  ^*^'  *  ^"^  "  '  BurnAaw*  v.  Bum- 

mer  v.  am>,  8  American  Law  Reg.  ^"^^  ^  ^"^-   ^^'   '^^^  '     ^*""^  ^• 

N.    S.    137,   and   authorities   cited    by  Brainard,  29  Barb-  25. 

Sharswood  in  delivering  the  fepinion  ^'^^^^^  "  ^  trade-marks  see  Hff^ 

of  the  court:    Partridge  r.  Mmck,   1  ^-  Fassett,  8    Am.  Law  Reg.  N.  S. 

Sandf.  Ch.  622.    Be  that  hath  committed  ^^2,  note  and  cases  cited  ;  ffo^Oter  r. 

iniquity  shall  not  have  equity,  IVancis'  Voufinkle,  1  Dillon  Cir.  a.  Bep.  (in 

Maxims  5.  press). 

Advertising   cannot  make  a   trade*  ^* 


Supreme  Court  of  JSrrors  of  Connecticut. 
THOMAS  S.  SELLEW'S  APPEAL  FROM  PROBATE. 

A  probate  decree  settling  an  executor's  account  is  not  conelnsive  evidenoeof  his 
liability  in  money  for  the  balance  with  which  he  is  charged.  That  sum  represents 
a  balance  of  the  estate  undisposed  of  remaining  for  distribution,  and  die  decree 
while  it  stands  is  conclusive  evidence  that  he  had  in  his  hands  those  items  of  per- 
sonal property. 

But  where  a  mistake  has  been  made  in  the  settlement  of  the  accoant,  and 
property  with  which  the  executor  is  charged  proves  in  fact  to  have  been  lost  « 
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destrojed  when  sapposed  to  hare  been  in  existence  or  is  sabseqnently  taken  from 
the  executor  bj  a  paramount  title  when  it  was  sapposed  to  belong  to  the  estate, 
the  equity  power  of  the  court  of  probate  is  sufiicient  for  the  correction  of  the  mis- 
take, which  correction  may  be  made  upon  an  application  by  the  executor  to  the 
court  for  relief. 

And  where  the  same  person  is  executor  and  tnutee  under  a  will,  and  after  the 
settlement  of  his  account  as  executor  there  is  a  loss  of  property  without  his  fault, 
the  coart  of  probate  may  afford  him  relief  in  the  settlement  of  his  trustee  account.  ^ 

In  such  a  case  the  trustee  ought  to  charge  himself  with  the  whole  amount  which 
the  court  had  ordered  to  be  distributed  to  him  and  to  credit  himself  with  any  loss 
or  depreciation  of  the  property,  and  the  finding  of  the  court  of  probate  ought  ex- 
pressly or  by  necessary  implication  to  determine  the  fact  that  he  is  entitled  to 
those  credits. 

Where  an  executor  was  also  a  trustee  under  the  same  will  and  by  the  settlement 
of  bis  account  as  executor  was  charged  with  a  certain  sum,  and  by  a  later  settle- 
ment of  his  trustee  account  was  charged  with  a  less  sum,  the  difference  represent- 
ing the  loss  or  depreciation  of  property  in  his  hands,  it  was  held  on  an  appeal 
from  a  probate  decree  settling  the  trustee  account,  that,  as  the  record  did  not  show 
precisely  what  the  decree  appealed  from  was,  the  mere  fact  of  the  difference  be- 
tween the  two  accounts  was  not  a  sufficient  reason  for  reversing  the  decree. 

A  will  gave  property  to  a  trustee  for  the  benefit  of  a  daughter  of  the  testator, 
the  income  to  be  paid  to  her  annually  until  she  should  reach  the  age  of  twenty- 
fire  years,  at  which  time  the  property  was  to  be  conveyed  to  her  absolutely,  with 
a  right  on  the  part  of  the  trustee  in  his  discretion  to  convey  all  the  property  to 
her  before  reaching  that  age,  and  with  a  bequest  over  to  other  relatives  of  the 
testator  in  case  the  daughter  should  die  without  issue  before  the  property  was  so 
conveyed  to  her.  The  daughter  died  without  issue  before  arriving  at  the  age  of 
twenty -five  years.  Previous  to  her  death  the  tmstee  had  delivered  to  her  a  small 
portion  of  the  trust  estate :  Held^  that  the  trustee  nnder  the  provision  authorizing 
him  to  convey  to  her  all  the  property  in  his  discretion  before  she  should  reach  the 
age  of  twenty-five,  had  a  right  to  deliver  to  her  such  portion  of  the  property  as 
he  thought  best. 

Where  both  parties  to  a  suit  move  for  a  new  trial  or  file  motions  in  error,  the 
party  should  go  forward  in  the  argument  whose  right  it  was  to  go  forward  in  the 
court  below. 

Appeal  from  three  decrees  of  a  probate  court  accepting  and 
settling  the  account  of  William  W.  Wilcox,  as  trustee  under  the 
will  of  Anson  R.  Sellew.  The  reasons  of  appeal  which  were  filed 
are  stated  in  the  opinion  of  this  court. 

The  Superior  Court  reversed  the  decrees  of  the  probate  court 
appealed  from,  and  both  the  appellant  and  the  appellee  moved  for 
a  new  trial  for  errors  in  the  rulings  and  decisions  of  the  court, 
and  also  motions  in  error  presenting  the  same  points.  The  points 
made  on  both  sides  in  these  motions  are  sufficiently  stated  in  the 
opinion. 

When  the  case  came  up  for  argument  in  this  court  a  question 
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was  raised  by  the  counsel  as  to  which  party  should  go  forward, 
both  having  moved  for  a  new  trial  and  both  having  filed  motions 
in  error.  The  judges  decided  that  the  party  that  went  forward 
below — the  appellant — should  go  forward  here,  Hinman,  C.  J., 
remarking  that  if  a  case  stands  so  that  any  affirmative  at  all  is 
left  upon  the  plaintiff  he  always  goes  forward,  whatever  affirma- 
tives may  rest  on  the  defendant. 

DoolittU^  for  the  appellant. 
Wrighty  for  the  appellee. 

Butler,  J. — This  is  a  complicated  case  as  presented  upon  the 
record,  both  parties  filing  motions  for  a  new  trial,  and  both  motions 
in  error,  but  the  real  questions  are  few.  In  order  to  give  reasons 
for  our  decision  in  the  case  intelligibly,  it  seems  necessary  to 
extract  the  material  facts  from  the  record. 

Anson  R.  Sellew  died  testate,  bequeathing -his  whole  property 
in  trust  to  his  executors,  for  the  benefit  of  certain  relatives. 
Only  one  of  the  executors,  Wilcox,  accepted  the  trusts.  The 
estate  was  duly  settled,  and  the  balance  in  the  hands  of  the 
executor  ascertained.  Subsequently  the  trustee  settled  his  trust 
account  with  the  court  of  probate,  upon  three  several  occasions, 
and  upon  each  the  account  was  accepted  and  approved.  The 
appellants  appealed  from  the  three  several  orders  of  the  court 
of  probate,  accepting  and  approving  the  accounts  of  the  trustee, 
and  in  the  Superior  Court  filed  their  reasons  of  appeal,  assigning 
four  several  errors  in  the  action  of  that  court. 

The  first  error  assigned  is,  that  the  trustee  in  presenting  his 
trust  account  to  the  court  of  probate  for  settlement  did  not 
charge  himself  with  the  whole  value  of  the  property  found  to  be 
in  his  hands  upon  the  settlement  of  his  executor's  account,  but 
for  a  sum  $630.98  less  than  the  amount  found  to  be  in  his  hands 
upon  said  settlement. 

The  second  reason  is,  that  the  trustee  sold  a  tract  of  real  estate 
appraised  at  $2800,  which  was  a  part  of  said  trust  estate,  and 
had  not  accounted  for  the  proceeds. 

The  third  reason  is,  that  the  trustee  had  paid  over,  improperly 
and  without  law  or  rjght,  to  Emma  A.  Sellew,  a  daughter  of  the 
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deceased,  and  one  of  the  eestm  qui  trusts^  a  portion  of  the  trust 
estate,  to  the  injury  of  the  appellant  as  residuary  legatee. 

The  fourth  reason  is,  that  under  an  erroneous  construction  of  a 
clause  of  the  will,  the  trustee  wrongfully  retained  the  sum  of 
$1000  for  the  use  and  benefit  of  Sarah  0.  Sellew,  which  sum 
should  have  been  paid  to  the  appellant  as  residuary  legatee. 

These  questions,  with  the  clauses  of  the  will  which  relate  to 
them,  and  the  facts  as  found  by  the  court  bearing  upon  them,  we 
will  consider  in  their  order. 

The  court  below,  in  respect  to  the  first  assigned  error,  found 
the  settlement  and  balance  in  the  hands  of  the  executor  as 
alleged ;  that  the  amount  credited  in  his  first  trustee  account  was 
$630.98  less,  as  alleged  ;  that  the  error  was  propagated  through 
the  three  trustee  accounts  which  were  settled  and  approved ;  and 
on  that  ground  reversed  the  decrees. 

Upon  this  point  it  appears  from  the  appellee's  motion  for  a  new 
trial  that  he  offered  evidence  to  show  that  the  $680.98  was  not 
properly  chargeable  to  him :  Ist.  Because  a  portion  of  the  property 
his  hands;  2d.  That  there  was  a  depreciation  in  some  of  the 
charged  to  him  in  his  executor's  account  never  in  fact  came  to 
personal  property  charged  in  the  inventory  of  the  estate  before 
it  came  into  his  hands  as  trustee ;  8d.  That  there  was  a  depre- 
ciation in  some  of  the  personal  property  between  the  time  when 
he  settled  his  administration  account  and  the  time  when  he  settled 
his  trustee  account;  4th.  That  furniture  to  the  value  of  $141.23, 
embraced  in  the  inventory,  and  charged  to  him  in  the  executor's 
account,  was  claimed  and  taken  by  the  widow,  and  his  title  thereto 
failed.  The  evidence  so  offered  was  rejected  by  the  court,  on  the 
ground  that  the  matter  was  res  adjudicata,  and  in  that  we  think 
the  court  misapprehended  the  law. 

A  decree  of  a  court  of  probate,  settling  an  executor's  or  ad- 
ministrator's account,  is  undoubtedly  in  the  nature  of  a  final 
judgment  and  conclusive  of  all  matters  involved  in  it.  But  it  is 
not  conclusive  upon  the  executor  or  administrator  of  a  money 
demand  or  liability,  and  the  rule  applicable  to  a  judgment  for 
A  money  demand  cannot  be  applied  to  it.  The  executor  or  ad- 
ministrator as  a  trustee  receives  the  estate  of  a  deceased  person, 
administers  upon  it  according  to  law,  and  presents  an  account  of 
his  administration,  and  it  is  settled  by  the  court.     The  balance 
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found  on  sach  settlement  is  a  balance  of  the  estate  undisposed  of 
remaining  for  distribution,  and  if  the  account  has  been  settled  in 
an  orderly  and  proper  manner  the  schedules  will  show  with  pre- 
cision the  items  of  property  which  compose  that  balance,  and  the 
decree  is  undoubtedly  conclusiv^e  evidence  that  the  executor  or 
administrator,  has  in  his  hands  those  item»of  personal  property 
for  distribution.  There  may  be  cases  where  the  entire  balance 
may  consist  of  cash  in  the  hands  of  the  executor  or  administrator, 
but  this  case  is  not  of  such  a  character. 

But  suppose  a  mistake  has  been  made  in  the  settlement  of  the 
account,  and  an  item  of  property  which  was  supposed  to  be  in 
existence  was  in  fact  lost  or  destroyed,  and  the  fact  was  unkoown 
to  the  executor  or  the  court ;  must  the  executor  lose  it  ?  Or  sup- 
pose an  item  of  property  which  the  executor  supposed  was  part 
of  the  estate,  and  which  is  charged  to  him  in  the  administration 
account,  is  subsequently  taken  from  him  by  paramount  title; 
must  the  executor  lose  that?  Certainly  not.  The  equity  power 
of  the  court  of  probate  is  ample  for  the  correction  of  sueh  mis- 
takes, and  for  the  protection  of  the  executor. 

If  the  order  of  distribution  has  not  been  made,  he  may  applj 
to  the  court  for  relief,  setting  forth  the  facts,  and  the  court  may 
find  them  true  upon  the  record,  and  make  the  order  of  distriba- 
tion  conform.  So,  at  any  subsequent  stage  of  the  proceedings, 
the  application  may  be  made  and  the  relief  granted. 

Where,  in  a  case  like  this,  the  entire  estate  is  given  to  one 
person  in  trust,  and  where  the  trustee  is  a  third  person,  and  a  part 
of  the  property  has  been  taken  from  the  executor  by  paramount 
title  after  distribution,  the  executor  can  have  no  relief  against  the 
claim  of  the  trustee  except  by  an  application  as  executor,  and  an 
adjudication  by  the  court  of  probate,  for  his  protection.  Bat 
where  the  executor  and  trustee  are  the  same  person,  and  the 
property  is  claimed  and  taken  by  paramount  title  subsequent  to 
the  settlement  of  the  administration  account,  or  subsequent  to 
the  distribution  of  the  estate,  we  see  no  reason  why  an  applica- 
tion should  be  made  to  the  court  of  probate  for  relief  by  the 
trustee  as  executor,  or  why  relief  and  protection  may  not  be 
afforded  him  in  the  settlement  of  his  trustee  account. 

So,  in  like  manner,  if  there  is  a  loss  of  proper.ty  without  fault 
on  the  part  of  the  trustee,  or  a  loss  upon  the  sale  of  the  property, 
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or  anj  other  occurrence  in  relation  to  it  after  distribution  and 
before  the  settlement  of  his  trustee  account,  we  can  conceive  of 
no  reason  why  the  court  of  probate  in  the  settlement  of  that 
account  may  not  afford  him  all  the  relief  to  which  he  is  equitably 
entitled,  and  we  do  not  see  how,  admitting  the  Sonclusiyeness  of 
the  administration  account  upon  all  the  matters  upon  which  that 
conclusiveness  has  any  bearing,  the  court  of  probate  could  refuse 
to  grant  him  relief. 

Such  being  in  our  view  the  principles  applicable  in  this  case, 
we  think  it  was  competent  for  the  court  of  probate  to  make  an 
allowance  in  the  trustee  account  for  the  failure  of  title  to  the 
furniture,  or  for  any  loss  which  had  accrued  from  the  sale  of 
property  by  the  trustee,  or  any  other  allowance  to  which  he  might 
be  equitably^entitled,  and  if  in  fact  it  did  that  and  no  mo£e,  and 
if  the  difference  of  9630.98  was  thus  accounted  for,  the  decrees 
were  not  reversible  simply  because  the  amount  found  due  in  the 
settlement  of  the  executor's  account  and  the  amount  with  which 
the  trustee  charged  himself  in  his  account  did  not  conform. 

The  account  of  the  trustee  was  undoubtedly  incorrect  in  form. 
He  should  have  charged  himself  with  the  whole  aihount  which  the 
court  had  ordered  to  be  distributed  to  him  and  credited  himself 
with  any  failure  of  title  or  loss  or  depreciation  in  the  property 
decreed  to  be  in  his  hands,  and  the  finding  of  the  court  of  pro- 
bate upon  the  settling  of  the  account  should  expressly  or  by 
necessary  implication  have  determined  the  fact  that  he  was  en- 
titled to  those  credits.  Perhaps  the  decree  was  reversible  for  that 
reason,  but  there  are  not  sufficient  facts  upon  the  record  to  show 
precisely  what  the  decrees  appealed  from  were.  If  the  trustee 
was  in  fact  entitled  to  credits  to  the  amount  of  $630.98,  as  an 
offset  to  the  balance  found  to  be  in  his  hands  on  the  settlement 
of  his  executor's  account,  and  that  appears  expressly  or  by  neces- 
sary implication  to  have  been  found  and  allowed  by  the  court  in 
the  settlement  of  the  trustee  account,  the  error  in  respect  to  form 
was  not  a  fatal  one. 

The  Superior  Court  was  acting  as  an  appellate  court  to  deter- 
nune  the  correctness  of  the  trustee  accounts,  and  was  bound  to 
give  such  credits  as  the  probate  court  should  have  given,  and 
received  such  evidence  in  relation  to  them  as  the  probate  court 
should  have  received. 
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For  these  reasons  we  think  the  Superior  Court  should  hare 
received  the  evidence  offered  hy  the  appellee,  and  that  because 
of  its  rejection  a  new  trial  must  be  granted. 

It  is  not  necessary  that  we  should  express  an  opinion  upon  the 
other  questions  ^raised,  but  it  is  proper  under  the  circumstances 
that  wo  should  do  so  in  respect  to  the  third  reason  of  appeal 
briefly. 

The  second  issue  raised  by  the  reasons  for  appeal  does  not  ap- 
pear to  have  been  pursued  in  the  court  below,  and  does  not  require 
notice. 

The  issue  raised  by  the  third  reason  for  appeal  was  decided  by 
the  court  below  in  favor  of  the  appellee,  and,  we  think,  correctly. 
At  the  time  that  the  transfer  of  the  property  to  Emma  was  made 
the  previous  contingent  trust  was  determined,  and  the  trustee 
under  the  will  had  power  to  transfer  to  her  absolutely  the  whole 
or  any  part  of  the  estate  at  his  discretion.  The  court  has  found 
no  fraud  or  improper  conduct  on  the  part  of  the  trustee,  nor  any- 
.thing  unreasonable  in  the  exercise  of  his  discretion,  and  certainly 
it  is  not  our  province  to  do  it.  In  the  determination  of  that  issue 
by  the  court  below  there  is  no  error. 

In  relation  to  the  issue  raised  by  the  fourth  reason  of  appeal, 
we  express  no  opinion,  except  to  advise  the  Superior  Court, 
before  a  new  trial  shall  be  had,  to  cause  Sarah  0.  Sellew  to  be 
made  a  party  in  the  case,  that  she  may  have  an  opportunity  to  be 
heard  in  relation  to  her  rights. 

The  foregoing  opinion  seems  to  us  so  bation  of  Personal  Estate,  pp.  393-416, 
extremely  just  and  rci^sonable,  and  so  421-433.  And  it  affords  us  pleasure  to 
practical,  that  we  deem  it  too  valuable  be  able  to  And  our  rules,  there  adopted, 
a  commentary  upon  the  final  responsi-  all  confirmed,  with  the  possible  qnaliii- 
bility  of  executors  and  trustees  to  be  cation  that  it  seems  to  be  intimated  in 
omitted  from  our  collection  of  leading  the  principal  case,  that  where  the  ex- 
cases,  although  it  is  not  fortified  by  any  ccutoT  is  charged,  in  his  final  account, 
citation  of  authority  ;  nor  indeed  could  with  specific  personal  property,  which 
it  have  been,  without  embracing  a  large  in  point  of  fact  had  been  lost  before 
number  of  citations,  since  no  single  that  time,  without  his  fault,  he  nay 
case,  coming  within  the  range  of  our  have  the  error  corrected  in  the  Probate 
observation,  covers  anything  like  the  Court  on  petition,  and,  as  might  be  in- 
same  number  of  pointa.  It  really  ferred  from  the  general  language  used, 
covers,  in  point  of  principle,  a  large  without  disturbing  the  former  decree, 
proportion  of  the  points  discussed  by  us  For  it  is  said  by  the  learned  judge  that 
in  the  two  chapters  in  the  third  part  of  when  the  executor  is  also  the  trustee  of 
Wills  on  the  Final  Account  and  Distri-  the  property,  and  receives  it  as  such. 
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nnder    the  decree  charging  him  with  potsibly  m  to  facts  first  coming  to  his 

inch  specific  estate    as  exeeotor,  that  knowledge  after  the  former  decree,  and 

even  where  some  of  the  property  was  afiecting  the  question  of  title  to  such  es- 

Dot  in  existence  at  the  time  of  the  de-  tate ;  but  we  should  hare  supposed  that 

cree  against  the  executor,  the  error  may  in  a  case  where  the  property  had  been 

be  corrected  in  settling  the  account  of  destroyed  before    the    passing  of  the 

the  trustee,  and  in  the  language  of  the  former  decree,   the   correction  of  the 

learned  judge,  <*  we  see  no  reason  why  error  would  inyolve  an  alteration  of  thM 

an  application  should  be  made  to  the  former  decree^  and  would  require  some 

Court  of  Probate  for  relief  by  the  trus-  formal  proceeding  by  the  executor  as 

tee  or  executor,  or  why  relief  and  pro-  such  for  that  purpose.    With  this  ex- 

tection  may  not  be  afforded  him  in  the  planation  the  opinion  is  most  unques- 

settlement  of  his  trustee  account."  tionably    sound    and     wise,    and    the 

This  is  most  unquestionably  sound  as  explanation  is  important  only  to  pre- 

to  all  facts  occurring  after  the  property  dude  all  possible  misapprehension, 
comes  into  his  hands  as  trustee,  and  I.  F.  B. 


Court  of  AppeaU  of  Maryland, 

PETER  S.  REYNOLDS  v,  THE  MUTUAL  FIRE  INSURANCE  CO. 

Where  the  insured  in  a  policy  issued  by  a  mutual  insurance  company  is  dis- 
chaiged  by  a  bankrupt  or  insolvent  law  from  all  his  debts  and  contracts,  and 
among  them  his  premium-note,  the  consideration  for  the  policy  fails,  and  the 
company  is  not  liable  to  make  good  a  subsequent  loss. 

The  receipt  by  the  company  of  interest  upon  his  premium-note,  after  the  filing 
of  his  petition  in  bankruptcy,  but  without  actual  notice  thereof,  is  not  a  waiver 
of  its  right  to  treat  the  policy  as  at  an  end. 

On  October  5th  1858,  Reynolds  obtained  insurance  against  fire 
upon  certain  buildings  in  Caroline  county,  in  the  Mutual  Fire 
Insurance  Company  of  Cecil  County,  for  $2383,  and  at  the  same 
time,  in  consideration  thereof,  executed  and  delivered  to  the  com- 
pany his  note,  called  a  premium-note,  for  9108.89,  to  be  paid  "in 
^hole  or  in  such  sums  and  at  such  times  as  the  managers  of  the 
said  company  shall  or  may  call  for  the  same,  according  to  the 
provisions  of  the  act  of  incorporation  and  by-laws  of  the  said 
company,  and  interest  thereon  at  6  per  cent.,  to  be  paid  annually 
in  advance  so  long  as  the  managers  of  the  said  company  may  find 
it  necessary  to  call  and  receive  the  same."  The  record  showed 
that  Reynolds  regularly  paid  the  interest  on  said  note,  and  the 
taxes  assessed  by  the  company,  to  August  1862  inclusive ;  and 
that,  on  December  25th  1860,  he  applied  to  the  Circuit  Court  for 
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Caroline  county  for  the  benefit  of  the  insolvent  laws,  and  wv 
finally  discharged  in  the  month  of  October  1862 ;  and  that  the 
buildings  described  in  the  policy. were  destroyed  by  fire  in  Febm- 
ary  1863.  The  company  refused  to  pay  the  insurance,  and  Rey- 
nolds instituted  suit  against  it  in  the  Circuit  Court  for  Cecil 
county,  and  the  judgment  being  in  fayor  of  the  company,  the 
plaintiff  below  took  this  appeal. 

Henry  W.  Archer^  for  appellant. 

Alexander  Evans  and  W.  J.  Jones^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Grason,  J. — The  consideration  given  for  the  policy  of  insur- 
ance was  the  premium-note  of  the  appellant.  Where  insurance 
companies  conduct  their  business  exclusively  upon  the  mutual 
plan,  they  have  to  look  to  the  premium-notes  of  the  insured  for 
the  means  of  paying  losses  that  may  occur,  and  for  this  purpose 
they  assess  upon  their  members,  and  call  in,  such  sums  as  may  be 
necessary.  It  is  therefore  essential  that  the  parties  giving  their 
premium-notes  shall  be  under  a  legal  obligation  to  pay  the 
amounts  of  their  respective  notes  in  such  sums  and  at  such  times 
as  the  companies  may  require  and  call  for  the  same,  in  accord- 
dance  with  their  charter  and  by-laws.  If  the  insured  be  dis- 
charged from  their  liability  to  pay,  it  follows  that  the  insurers 
are  also  released  from  their  obligation  to  indemnify  against  loss 
by  fire ;  otherwise,  there  would  be  no  mutuality  in  the  contract 
between  the  parties.  Was  the  appellant  released  from  the  legal 
obligation  of  his  contract  with  the  appellee  by  his  discharge  under 
the  insolvent  laws  7  The  4th  section  of  the  48th  article  of  the 
Code  provides  that,  ^^  if  the  creditors,  endorsers,  or  sureties  shall 
fail  to  make  any  allegations  or  propose  interrogatories,  or  if  the 
same  shall  be  answered  satisfactorily,  or  determined  in  favor  of 
the  insolvent,  the  court  shall  discharge  the  insolvent  from  all  debti 
and  contracU  made  before  the  filing  of  Mb  petition^  and  he  shall  be 
released  from  all  such  debts  and  contracts.'*  The  contract  of  the 
appellant  with  the  appellee  was  entered  into  before  the  former 
filed  his  petition  for  the  benefit  of  the  insolvent  laws,  and  his  dis- 
charge operated  as  a  release  from  all  liability  upon  his  note  to 
the  appellee ;  and  had  any  necessity  arisen  for  calling  in  sums 
from  parties  insured  for  the  purpose  of  paying  losses  incurred  by 
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fire,  the  appellant  could  have  successfully  resisted  any  such  call 
upon  him  by  pleading  his  discharge  under  the  insolvent  laws. 
After  his  discharge  there  remamed  no  mutuality  in  the  contract 
between  him  and  the  appellee,  and  he  cannot  be  permitted  to  hold 
it  bound  by  its  contract,  while  he  himself  has  been  released  from 
all  liability  upon  his  note,  which  is  the  only  consideration  on  which 
the  policy  was  issued.  He  is  therefore  not  entitled  to  recover 
from  the  appellee  for  the  loss  he  has  sustained  by  the  destruction 
of  his  buildings  by  fire,  even  if  it  appeared  from  the  record  that 
he  had  an  insurable  interest  therein  at  the  time  of  the  fire. 

But  it  was  contended  that  by  reason  of  the  receipt,  by  the  appellee 
from  the  appellant,  of  interest  upon  the  premium-note  after  the  fil- 
ing of  the  petition  for  the  benefit  of  the  insolvent  laws,  it  has  waived 
any  right  it  may  have  had  to  treat  the  policy  of  insurance  as  at  an 
end  and  no  longer  binding  upon  it,  and  is  estopped  from  now 
denying  its  continuing  validity.     This  argument  is  based  upon  the 
fact  that  the  proceedings  in  insolvency  were  had  in  a  court  of 
record,  whose  proceedings   are  constructive  notice  to  the  whole 
world,  and  that  having  received  the  interest  on  the  appellant's 
note  with  this  constructive  notice  of  his  application  for  the  insol- 
vent laws,  the  appellee  cannot  now  avail  itself  of  said  application 
as  a  defence  to  this  action.     If  the  proof  had  shown  that  the  ap- 
pellee had  received  the  payment  of  interest  with  actual  knowledge 
of  the  appellant's  application  for  the  benefit  of  the  insolvent  lawsy 
there  might  have  been  some  reason  for  the  argument  that  it  had 
thereby  waived  its  right  to  hold  itself  absolved  from  its  contract, 
but  upon  that  question  we  do  not  mean  to  express  any  opinion. 
But  the  proof  clearly  shows  that  the  proceedings  in  insolvency 
were  had  in  a  court  at  some  distance  from  the  county  in  which  the 
office  of  the  appellee  was  located  and  its  officers  resided,  and  that 
they  had  no  actual  notice  of  those  proceedings  and  the  discharge 
of  the  appellant,  until   long  after  the  month  of  August  1862, 
when  he  made  his  last  payment  of  interest.     The  principle  is  well 
settled  that  a  party  will  not  be  held  to  have  waived  his  rights  or 
to  be  estopped  by  his  conduct  and  acts,  unless  it  is  shown  that  he 
has  acted  with  full  knowledge  of  all  the  facts  afiecting  his  rights : 
IJams  V.  Hoffmany  1  Md.  437,  438 ;  Gray  v.  Murray^  3  John. 
Ch.  Reps.  188 ;  BenneU  v.  CoUey,  2  Myl.  &  Keene  225 ;  How- 
^ri  V.  Carpenter,  11  Md.  279 ;  Flagg  v.  Mann,  2  Sumner  668. 

We  find  no  error  in  the  rulings  of  the  court  belo  w. 
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The  evidence  in  the  second  exception,  which  was  objected  to  by 
appellant  and  admitted,  by  the  court,  was  legally  adniissibk 
Proof  having  been  offered  to  show  that  Alexander  Stewart  wm 
agent  of  the  appellee,  residing  in  Caroline  county,  the  evidence 
objected  to  was  admissible  to  show  the  special  character  and  extent 
of  the  agency.     The  judgment  appealed  from  most  be  affirmed. 


United  States  Circuit  Court.    Southern  District  of  Georgia. 

WILLIAM  N.  MARSH  it  Al.  «.  WILLIAM  H.  BURROUGHS  et  Al 

A  bank  incorporated  by  the  state  of  Georgia  in  1854  having  become  insolrent, 
Bait  was  brought  by  a  holder  of  its  notes  and  judgment  recovered  at  law.  The 
creditor  then  filed  a  bill  against  some  of  the  stockholders  for  the  unpaid  balance 
of  their  subscriptions.  The  stockholders  set  up  in  defence  that  the  notes  on  wbidi 
the  judgment  was  founded  were  issued  by  the  bank  directors  to  the  Confederate 
States  and  in  aid  of  the  rebellion i  and  were  therefore  void  under  the  Constitution 
of  Georgia  of  1868,  which  nullifies  all  contracts  made  during  the  war  and  in  lid 
thereof,  and  all  notes  or  other  evidences  of  such  contracts.  Held,  that  if  sodi 
defence  existed  it  should  have  been  made  to  the  action  at  law,  and  the  court  of 
equity  could  not  now  go  behind  the  judgment. 

But  even  if  such  defence  were  still  open,  the  Constitution  of  Georgia  could  not 
impair  the  obligation  of  contracts  existing  at  its  adoption. 

The  fact  that  the  Constitution  of  1868  was  revised*  by  Congress  and  certain  con- 
ditions imposed,  before  the  admission  of  the  state  to  representation,  did  not  give 
such  Constitution  the  force  of  an  Act  of  Congress. 

Whatever  may  have  been  the  precise  Blaius  of  Georgia  after  the  war,  the  adop- 
tion of  the  Constitution  of  1868  has  been  recognised  by  the  political  department 
of  the  Federal  Government  as  the  act  of  the  people  of  Greorgia,  and  it  must  there- 
fore be  so  regarded  by  the  courts. 

A  judgment-creditor  who  has  exhausted  his  remedy  at  law,  may  file  a  bill 
against  persons  holding  property  of  his  debtor  which  cannot  be  reached  by  ezeca- 
tion,  and  he  need  not  join  other  creditors  as  complainants. 

If  in  such  case  it  appears  by  the  pleadings  or  otherwise  that  distribution  moat 
be  made  pro  rata  among  a  certain  class,  the  court  will  frame  its  decree  for  the 
benefit  of  all. 

So  a  judgment-creditor  may  pursue  any  equitable  interest  of  his  debtor  in  whos- 
ever  hands  it  may  be  without  making  third  persons  parties,  although  the  party 
sued  may  be  entitled  to  contribution  or  indemnity  from  such  third  persons. 

Subscriptions  to  capital  stock  of  a  corporation,  wholly  or  partly  unpaid,  are 
assets,  even  though  never  called  in  by  the  corporate  anthority,  and  may  be  made 
available  by  creditors  for  the  payment  of  their  debts. 

This  was  a  bill  filed  by  certain  note-holders  of  the  Merchants* 
and  Planters'  Bank  of  Savannah,  who  had  obtained  ju<]gments 
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against  the  bank  for  the  amoant  of  notes  held  by  them,  against 
certain  stockholders  of  the  bank,  who  had  not  paid  in  full  their 
subscriptions  of  stock,  seeking  a  decree  against  the  defendants  to 
the  amount  of  their  unpaid  snbsoriptionSy  for  the  payment  of  ihe 
said  judgment. 

The  bank  was  chartered  by  an  Act  of  Georgia,  February  13th 
1854,  by  which  certain  persons  therein  named,  their  associates 
and  successors,  were  incorporated  by  the  name  of  the  Merchants' 
and  Planters'  Bank,  to  be  located  at  Savannah,  with  the  usual 
powers  given  to  such  institutions.  By  the  second  section  of  the 
charter  it  was  declared  that  the  capital  of  the  bank  should  be  two 
millions  of  dollars,  to  be  divided  into  twenty  thousand  shares,  of 
one  hundred  dollars  each,  and  that  so  soon  as  ten  per  cent*  of 
said  capital  was  subscribed 'and  paid  in  in  specie,  or  specie  funds, 
it  should  be  the  duty  of  the  commissioners  named  in  the  act  to 
call  a  meeting  and  organize  the  bank  by  the  election  of  directors. 
The  directors  were  empowered  to  appoint  a  president  and  other 
officers.  By  the  seventh  section  the  president  and  directors, 
after  the  first  instalment  on  subscriptions  to  the  amount  of  two 
hundred  thousand  dollars  had  been  paid  in,  were  empowered  to 
call  in  further  Instalments  of  not  over  twenty  per  cent,  at  any 
one  time,  by  giving  at  least  sixty  days'  notice  of  said  call.  On 
failure  to  pay  up  a  call,  the  shares  might  bo  forfeited. 

By  the  15th  section,  it  was  declared  that  the  persons  and 
property  of  the  stockholders  should  at  all  times  be  liable,  pledged 
and  bound  for  the  redemption  of  bills  and  notes  at  any  time 
issued,  in  proportion  to  the  number  of  shares  that  each  individual 
and  corporation  might  hold  and  possess. 

The  bill  alleged  that  the  capital  stock  of  the  bank  was  all  duly 
subscribed  and  the  bank  duly  organized  shortly  after  its  incor- 
poration, and  that  it  went  into  operation,  issued  notes,  received 
deposits,  and  carried  on  a  general  banking  business ;  that  the 
complainants  severally  became  lawful  owners  and  holders  of  the 
notes  of  the  bank,  which  were  presented  to  the  president  and  cashier 
in  March,  1867,  and  were  not  paid,  that  thereupon  the  complainants 
separately  instituted  actions  at  law  on  their  notes  against  the  bank, 
and  on  the  25th  of  November  1867,  recovered  judgments,  and  that 
executions  were  issued  on  all  the  judgments  and  returned  ^^nulla 
bona"  on  the  23d  of  May  1868. 
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The  bill  alleged  that  the  bank  had  become  insolvent,  and  had 
assigned  its  assets  to  Hiram  Roberts,  the  president,  in  trust  for 
the  benefit  of  its  creditors ;  but  that  the  assets  assigned  would  not 
pay  more  than  ten  cents  on  a  dollar  of  its  indebtedness,  which 
amounted  to  a  million  of  dollars  or  thereabouts.  As  an  excuse 
for  not  joining  other  complainants,  the  bill  alleged  that  the  circu- 
lation of  the  bank  was  held  in  every  State  of  the  Union  by 
innumerable  unknown  persons ;  and  as  an  excuse  for  not  makiog 
all  the  stockholders  defendants,  it  alleged  that  there  were  20,000 
shares  of  stock  held  by  a  great  number  of  stockholders  residing 
in  different  states — some  insolvent,  some  dead,  etc. 

The  bill  then  alleged  that  the  defendants  were  stockholden, 
and  stated  the  number  of  shares  held  by  each,  and  the  amount 
paid  thereon,  and  the  amount  still  unpaid,  and  claimed  that  the  un- 
paid stock  was  a  trust  fund  applicable  to  the  payment  of  the  debts  of 
the  bank,  inasmuch  as  the  debts  could  not  be  paid  by  the  assets. 
The  bill  prayed  that  this  might  be  so  decreed,  and  that  the 
defendants  might  be  required  to  pay  to  the  complainants,  or  into 
Court,  or  in  some  other  manner,  the  several  amounts  so  in  their 
hands  respectively,  and  that  the  same  might  be  applied  to  the 
payment  and  satisfaction  of  the  notes  held  by  the  complainants. 

By  an  amended  bill,  they  alleged  that  they  purchased  the  notes 
prior  to  January  1st,  1867,  in  a  fair  course  of  trade,  for  i 
valuable  consideration,  and  without  any  notice  that  they  had 
been  used  in  aid  of  the  rebellion  or  for  any  other  illegal  purpose. 

The  opinion  of  the  court  was  delivered  by 

Bradley,  J. — The  principal  facts  stated  in  the  bill  are  not 
disputed.  The  defendants  by  their  answer  and  in  argument  set 
up  various  grounds  of  defence,  which  I  will  proceed  to  examine: 

1.  It  is  objected  that  the  bill  is  defective  for  want  of  parties, 
both  complainant  and  defendant ;  that  it  should  have  been  filed 
by,  or  in  behalf  of,  all  the  creditors,  because  all  are  interested  in 
the  funds — and  against  all  the  stockholders,  because  all  are  bonnd 
to  contribute  pro  rata.  As  to  the  complainants,  it  has  long  been 
settled  that  a  judgment-creditor  who  has  exhausted  his  legal 
remedy,  by  execution  returned  ^^  nulla  bona^**  may,  alone,  or 
with  other  judgment-creditors,  file  a  bill  against  persons  holding 
property  of  the  debtor,  which,  on  account  of  fraud,  or  the  exist- 
ence of  a  trust,  cannot  be  reached  by  execution :  2  Kent's  Com. 


MABSH  V.  BUBBOUQHS.  721 

583  [443]  and  notes ;  McDermoU  et  ah  v.  Strong^  4  Johns.  Ch. 
Rep.  687 ;  Hadden  v.  Spader^  5  Id.  280 ;  s.  c.  20  Johns.  654 ; 
Lentilhon  v.  Moffatt^  1  Edw.  Ch.  Rep.  451 ;  Dix  v.  BriggSy  9 
Paige  595 ;  Storm  v.  Waddell,  2  Sandf.  Ch.  B.  494 ;  Taj^an  v. 
Evans,  1  N.  H.  811 ;  Ogiltfie  v.  Knox  Ins.  Oo.y  22  How.  880 ; 
Kleimehmidt  et  al.  v.  Dunphy  et  al.y  11  Wall  692. 

Where  a  case  exists  in  which  a  fund  can  only  be  divided  satis- 
factorily amongst  a  certain  class  of  persons,  it  is  necessary  to 
frame  the  decree  in  such  a  manner  as  that  all  those  persons  may 
be  brought  in  for  their  distributive  shares ;  but  even  then,  the 
bill  may  often  be  filed  by  any  one  of  them  on  his  own  behalf 
It  is  only  when  it  appears  to  the  court  by  the  subsequent  plead- 
ings, or  otherwise,  that  a  distribution  must  be  made  (as  where  an 
executor  pleads  want  of  sufficient  assets),  that  a  decree  will  be 
made  for  the  benefit  of  all.  In  this  case,  what  law  compels  an 
equal  distribution  of  the  fund  sought  to  be  reached  amongst  all 
the  creditors  ?  The  assets  in  the  hands  of  the  assignee  are  sub- 
jected to  such  a  law,  because  they  have  been  granted  to  him  m* 
trust  for  all  creditors  equally.  But  it  is  conceded  that  the  unpaid 
capital  stock  is  not  subject  to  the  assignment.  If  subjected  to 
the  demands  of  the  complainants,  as  judgment-creditors,  it  will 
be  exonerated,  pro  tanto,  from  all  further  demands. 

As  to  the  nonjoinder  of  necessary  defendants,  the  same  author* 
ities  above  quoted  may  be  cited.  A  judgment-creditor  who  has 
exhausted  his  legal  remedy,  may  pursue,  in  a  court  of  equity, 
any  equitable  interest,  trust,  or  demand  of  his  debtor,  in.  whose* 
soever  hands  it  may  be.  And  if  the  party  thus  reached  has  a 
remedy  over  against  other  parties  for  contribution  or  indemnity, 
.  it  will  be  no  defence  to  the  primary  suit  against  him  that  they 
are  not  parties.  If  a  creditor  were  to  be  stayed  until  all  such 
parties  could  be  made  to  contribute  their  proportionate  shares  of 
the  liability,  he  might  never  get  his  money. 

2.  It  is  contended  that  the  unpaid  subscriptions  of  capital  stock 
are  not  assets  for  the  payment  of  debts,  either  legal  or  equitable : 
that  they  exist  merely  as  possibilities ;  that  they  are  not  a  debt 
due,  having  never  been  called  in ;  that  no  one  can  call  them  in 
but  the  directors,  and  in  them  it  is  a  mere  discretionary  power,, 
which  cannot  be  exercised,  either  by  the  assignee,  the  receiver^ 
or  the  court  itself,  and  cannot  be  assigned ;  .that  said  unpaid  sub- 
scriptions are  no  part  of  the  capital  stock  of  the  bank ;  and  thai 
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the  real  capital  stock  is  what  has  been  called  in,  namely,  $585)000, 
and  not  $2,000,000. 

This  position  may  be  somewhat  plausible,  bnt  it  is  not  soand. 
It  is  not  a  mere  power  vested  in  the  bank  to  make  further  calls. 
It  is  a  right ;  and  where  a  debtor  has  such  a  right  and  does  not 
choose  to  exercise  it,  equity,  at  the  instance  of  creditors,  will 
exercise  it  for  him.  When  a  stockholder  subscribes  stock,  and 
his  subscription  is  accepted,  it  is  not  only  the  right  of  the  bank 
to  call  in  the  money,  but  it  is  the  right  of  the  stockholder  to  pay . 
it.  The  mode  of  calling  it  in,  prescribed  by  the  charter,  is  a 
mere  form  of  remedy  given  to  the  bank  to  enforce  the  subscrip- 
tion, usually  followed  by  forfeiture  for  non-payment,  if  the  bank 
so  choose.  But  the  stockholder  is  not  obliged  to  wait  until  a  call 
is  made  upon  him.  He  may  pay  in  at  any  time ;  and  if  the  busi- 
ness of  the  bank  were  very  profitable,  no  doubt  he  would  avail 
himself  of  the  opportunity.  Such  a  right  cannot  be  described  as 
a  mere  power  on  the  part  of  the  bank,  to  be  exercised  or  not,  as 
it  chooses,  and  dependent  for  its  existence  on  the  personal  discre- 
tion of  the  directors. 

The  same  objections  were  made  in  the  case  of  The  Planters' 
and  Mechanics'  Bank  of  Columbus,  and  were  overruled  by  the 
Supreme  Court  of  this  state  in  Hightawer  v.  Thomt4m  et  a2.,  8 
Oa.  486,  and  it  was  there  held  that  unpaid  subscriptions  to  the 
capital  stock  of  a  company  are  corporate  property,  constituting  a 
trust-fund,  which  can  be  reached  by  the  creditors  in  a  court  of 
equity ;  and  that  the  amount  subscribed,  and  not  the  sums  actually 
paid  in,  is  the  capital  stock  of  a  company.  As  to  the  position 
that  the  equity  of  a  creditor  is  a  mere  right  to  sue,  and  is  not 
therefore  assignable,  and  could  not  be  assigned  to  complainants,  • 
it  is  sufficient  to  say  that  the  equity  is  attendant  upon  the  legal 
right  vested  in  the  holder  of  the  bills  as  such.  It  goes  with  tbat 
as  an  incident,  and  does  not  belong  to  that  class  of  mere  rights 
of  action  which  become  separated  from  the  thing  out  of  which 
they  grew  and  attach  to  the  person  only — as  the  right  to  sue  for 
a  trespass  committed,  and  the  like. 

3.  The  next  point  made  is,  that  if  the  unpaid  subscriptions  are 
indeed  assets  for  the  payment  of  debts,  then  they  have  been 
assigned,  and  are  in  the  receiver's  hands,  and  must  be  collected 
and  administered  by  him,  for  the  equal  benefit  of  all  the  creditors 
ander  the  trust  of  the  assignment. 
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But  an  examination  of  the  assignment  will  show  that  it  does 
not  assume  to  convey  these  subscriptions ;  but,  on  the  contrary, 
specifically  assigns  those  things  which  are  set  out  in  a  schedule 
annexed  to  the  assignment,  and  does  not  contain  any  general 
words  sufficiently  comprehensive  to  cover  stock  subscriptions. 
And  as  the  assignment  is  a  common-law  instrument,  deriving  no 
extraneous  efficacy  from  the  statute  law  of  Georgia,  except  the 
general  statute  which  gives  assignability  to  bonds,  specialties, 
and  other  contracts  in  writing  for  the  payment  of  money,  or  any 
article  of  property,  judgments,  and  executions  (Code  of  Georgia, 
§  2734),  it  cannot  be  construed  to  reach  the  claims  in  question. 
Besides,  the  attitude  of  the  bank,  its  directors  and  stockholders, 
from  the  first,  has  been  inconsistent  with  the  idea  that  these  un- 
paid subscriptions  were  embraced  in  the  assignment.  It  is  just 
what  they  always  have  opposed  and  denied. 

4.  Another  point  quite  strenuously  urged  by  the  defendants  is, 
that  the  notes  held  by  the  complainants  were  issued  directly  to  the 
Confederate  States  Government,  and  to  the  state  of  Georgia,  dur-* 
ing  the  rebellion,  and  in  aid  thereof.  The  answers  severally  allege 
this  fact,  and  the  only  evidence  offered  by  complainatits  to  rebut 
it,  is  proof  that  they  purchased  the  notes  in  open  market,  in  regu- 
lar coarse,  for  value  paid,  without  any  notice  or  suspicion  that 
they  were  issued  for  any  illegal  purpose.  The  defendants,  there- 
fore, rely  on  the  Article  V.,  §  XVI.,  subdivision  I.  of  the  Con- 
stitution of  1868,  which  not  only  nullifies  all  contracts  made 
during  the  rebellion,  in  aid  thereof,  but  all  bonds,  deeds,  promis- 
sory notes,  bills,  or  other  evidences  of  debt,  made  in  connection 
with  such  contracts,  or  as  the  consideration  therefor,  or  in  fur- 
therance thereof ;  and  declares  that  when  the  defendant  will  make 
a  plea,  supported  by  his  affidavit,  that  he  has  good  reason  to 
believe  that  the  obligation  or  evidence  of  the  indebtedness  on 
which  the  suit  is  predicated,  or  some  part  thereof,  has  been  given 
or  used  for  the  illegal  purpose  aforesaid,  the  burden  of  proof  shall 
be  upon  the  plaintiff  to  satisfy  the  court  and  jury  that  it  is  not 
founded  upon,  or  in  any  way  connected  with,  any  such  illegal 
contract,  and  has  not  been  used  in  aid  of  the  rebellion ;  and  the 
date  of  the  bill,  &c.,  shall  not  be  evidence  that  it  has  or  has  not, 
since  its  date,  been  issued,  transferred,  or  used  in  aid  of  the 
rebellion. 

Now,  in  reforence  to  this  point,  it  is  to  be  observed  that  it  does 
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not  fairly  arise  in  the  case.  The  bill  is  founded  on  certain  judg- 
ments and  executions  in  favor  of  the  complainants,  which  were 
recovered  in  1867.  Had  any  such  defence,  as  is  indicated  by  the 
answers,  existed,  it  should  have  been  made  to  the  actions  at  law ; 
for,  although  the  constitution  did  not  then  exist,  yet  it  would 
have  been  a  good  defence  to  have  shown  that  the  notes  were  issued 
in  aid  of  the  rebellion,  and  that  the  plaintiffs  knew  it,  or  had 
reason  to  know  it.  Not  being  set  up  then,  it  cannot  be  set  up 
now.  The  stockholders  of  the  bank  cannot  ask  to  go  behind  the 
judgments  rendered  against  the  bank  and  question  the  original 
cause  of  action,  unless  they  can  show  collusion  between  the  plain- 
tiffs and  the  bank,  entered  into  for  the  purpose  of  defrauding  the 
stockholders. 

But  even  if  the  question  were  open,  I  could  not  yield  to  the 
force  of  the  defendants'  argument.  They  contend  that  the  Con- 
stitution of  1868  has  all  the  force  and  effect  of  an  Act  of  Congress, 
and,  therefore,  is  not  obnoxious  to  that  clause  of  the  Constitution 
of  the  United  States  which  declares  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  a  contract ;  that  the  Constitution 
of  1868  ha$  the  force  and  effect  of  an  Act  of  Congress,  they  in 
sist,  because  it  was  adopted  under  the  Reconstruction  Acts,  under 
military  supervision,  and  not  by  the  free  consent  and  express  wiO 
of  the  people  of  Georgia,  and  because,  after  its  adoption  by  the 
convention,  it  was  revised  by  Congress  and  certain  parts  were 
struck  out— -or,  at  least.  Congress  made  it  a  condition  of  admis- 
sion that  they  should  be  struck  out — and  that  the  legislature 
should  ratify  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  [see  Act  of  June  25th  1868,  15  Stat,  at  Large, 
p.  73] ;  and  that  this  was,  in  effect,  an  approval  and  adoption  bj 
Congress  of  the  parts  not  excepted  to. 

I  cannot  concur  in  this  view.  What  was  the  precise  statut  of 
Georgia  after  the  war,  and  before  its  readmission  into  the  Union, 
with  all  the  normal  relations  of  a  state,  will,  perhaps,  never  be 
defined  to  the  satisfaction  of  all.  But  that  some  sort  of  rehabili- 
tation was  necessary,  in  order  that  Georgia  might  occupy  her  old 
position  in  the  Union — that  the  adoption  of  a  new  constitution 
was  one  of  the  necessary  things  to  be  done,  and  that  an  act  of  the 
National  authority,  admitting  Georgia  to  the  representation  and 
8tatti8  of  a  state  in  harmonious  relations  with  the  Union,  was  also 
a  necessary  thing  to  be  done — seem  to  be  propositions  that  can 
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hardly  admit  of  a  doubt.  This  conceded,  how  can  it  be  said  that 
the  adoption  of  the  Constitution  of  1868  was  not  the  act  of  the 
people  of  Georgia  ?  The  courts  cannot  do  otherwise  than  regard 
it  as  such.  This  is  a  political  question  in  which  the  courts  must 
follow  the  action  of  the  political  department  of  the  goyernment. 
To  adopt  any  other  course  would  be  to  introduce  the  greatest  con- 
fusion. Congress,  as  was  its  right,  regulated  the  elective  fran- 
chise. There  was  no  other  legal  authority  to  do  it.  The  executive 
had  no  such  authority.  The  state  government  of  Georgia  was  a 
mere  provisional  one,  and  could  not  legally  do  it.  No  interfer- 
ence with  the  freedom  of  elections  was  interposed ;  on  the  con- 
trary, the  General  Government  took  measures  to  prevent  any  such 
interference.  All  that  Congress  had  to  do,  in  relation  to  the 
constitution,  when  the  state  applied  for  readmission,  was  to  im- 
pose certain  conditions,  to  wit :  That  certain  unwise  clauses  should 
be  left  out  of  the  constitution,  and  that  the  legislature  should 
ratify  the  Fourteenth  Amendment.  This  was  done.  But  Geor- 
gia was  not  compelled  to  do  it.  She  could  do  as  she  pleased.  It 
was  at  her  own  option.  How  can  this  possibly  make  the  consti- 
tution an  Act  of  Congress,  or  tantamount  to  such  an  act? 

Then,  is  a  provision  in  a  state  constitution,  which  impairs  the 
obligation  of  a  contract,  void?  I  have  no  doubt  on  the  subject. 
A  state  can  no  more  pass  a  law  violating  a  contract  by  means  of  a 
convention,  than  it  can  by  means  of  a  legislature ;  and  a  consti- 
tution adopted  by  a  state,  either  after  its  admission,  or  with  a 
view  to  its  admission  or  readmission  into  the  Union,  must  be 
regarded  as  a  law  of  the  state,  and  amenable  to  the  prohibitory 
clauses  of  the  Constitution. 

Then,  looking  at  the  Constitution  of  1868.  Does  the  clause 
relied  on  impair  the  obligation  of  a  contract  ?  The  first  part  of 
the  clause,  which  declares  void  all  contracts  made  in  aid  of  the 
rebellion,  only  expresses  what  would  be  the  law,  without  any 
declaration  on  the  subject.  The  second  part,  which  avoids  the 
instruments  in  whosesoever  hands  they  may  come,  when  applied  to 
such  instruments  as  bank  notes,  is  more  questionable.  But  the  final 
portion,  which  throws  the  burden  of  proof  on  the  plaintiff  to  show 
that  the  notes  have  never  been  used  in  aid  of  the  rebellion,  if  only 
the  defendant  will  swear  that  he  has  reason  to  believe  that  they 
were  so  used,  imposes  upon  the  plaintiff  an  impossibility,  and  is 
tantamount  to  destroying  the  contract  on  the  simple  oath  of  the 
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defendant,  as  to  his  belief.     I  cannot  think  that  such  a  pro?ision 
is  constitutional. 

5.  But  the  defendants  make  still  another  point,  namely,  that 
they  have  severally  redeemed  their  shares  of  the  notes  of  the  bank, 
and  have  them  ready  to  show  as  offsets  to  their  liability  as  stock- 
holders. This  part  of  the  answer  relates  only  to  the  personal 
liability  of  all  stockholders  for  the  debts  of  the  bank,  under  the 
fifteenth  section  of  the  charter,  and  not  to  their  liability  for  un- 
paid subscriptions  to  stock.  But,  supposing  the  answer  was  right 
in  form,  could  the  defendants  set  up  this  defence  to  the  bill  ? 
They  do  not  show  how  they  procured  the  notes.  They  have  not 
recovered  judgment  on  them.  They  may  be  unable  to  do  so.  The 
notes  they  hold  may  be  open  to  the  very  objections  they  raise 
against  the  notes  held  by  the  complainants.  They  would  not  be 
permitted  to  pay  up  their  subscriptions,  if  called  on  by  the  bank, 
in  its  old,  depreciated  currency.  The  most  they  can  do  with  these 
notes,  it  seems  to  me,  is  to  present  them  to  the  receiver  for  their 
pro  rata  share  of  the  assets  of  the  bank ;  or,  if  they  can  recover 
judgment  on  them,  to  pursue  the  course  which  has  been  pursued 
by  the  complainants,  if  it  is  competent  for  them  to  sue  other 
stockholders  when  they  themselves  are  owing  the  bank. 

For  these  reasons,  I  think  a  decree  must  be  made  in  favor  of 
the  complainants,  the  form  of  which,  on  reflection,  I  think  should 
be  that  the  defendants  should  severally  pay  to  the  complainants 
the  amounts  due  by  them  for  unpaid  stock,  so  far  as  may  be 
necessary  to  satisfy  the  amount  of  the  complainants*  judgments, 
interest,  and  costs.  It  was  suggested  that  those  who  had  paid 
the  least  percentage  on  their  stock  should  be  first  called  upon, 
but  I  think  all  are  equally  liable  to  pay  what  they  have  not  paid 
on  their  subscriptions ;  and,  although  the  directors  *  might  be 
required  to  pursue  that  order,  I  do  not  think  the  court  is  bound 
to  follow  the  directions  marked  out  for  the  directors.  It  was  also 
suggested  that  the  decree  should  be  based  on  a  settlement  and 
distribution  of  the  fund  in  the  hands  of  the  receiver,  and  should 
make  the  defendants  liable  only  for  such  balance  as  might  be  due 
to  the  complainants  after  receiving  their  share  of  that  fund ;  but 
this  would  postpone  the  complainants  indefinitely,  and  it  seems  to 
be  generally  conceded  that  the  assets  in  the  receiver's  hands  are 
not  sufficient  to  pay  the  other  creditors. 

Decree  for  the  complainants. 
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Circuit  Court  of  Adams  County^  Illinois. 
ELIZABETH  RICHARDS  v.  JOHN  N.  MILLER. 

Where  a  testatrix  npon  makings  certain  specific  l>eqaests,  gave  the  remainder 
of  her  estate  to  her  heirs  at  law,  heJdj  that  notwithstanding  the  executor  had  sold 
the  land  devised  and  converted  it  into  money,  the  surplus  remaining  after  the  paj> 
ment  of  debts  and  legacies  should,  for  the  purpose  of  distribution,  be  treated  as 
land,  and  go  to  the  heirs,  and  not  the  next  of  kin  to  the  testatrix. 

Held,  also,  that  the  remainder  should  be  disposed  of  precisely  as  if  no  will  had 
been  made. 

The  word  **  heir"  in  a  will,  when  used  in  connection  with  real  estate,  is  to  be 
strictly  construed,  unless  it  clearly  appears  from  the  instrument  that  a  different 
meaning  was  intended.  The  heirs  of  a  person  are  those  upon  whom  the  estate 
Tests  by  operation  of  law,  and  the  husband,  in  respect  to  the  real  estate  of  his  wife 
dying  without  children,  is  included  in  that  decription,  and  the  fact  that  she  gives 
him  a  pecuniary  legacy  does  not  necessarily  exclude  his  right  of  heirship  in  any 
remainder  undisposed  of  by  the  will. 

Appeal  from  the  County  Court  of  Adams  county. 

Hon.  0.  W.  Browning  and  A.  E.  Wheats  for  the  plaintiff. 

A.  Wheat  and  F.  V,  Mbrey,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Sibley,  J. — In  July  1868,  Frances  Miller  died,  leaving  a  last 
will,  containing  various  pecuniary  legacies,  one  of  which  was  to 
her  husband,  and  then  the  following  clause : — ''  Ninth.  I  give, 
devise,  and  bequeath  to  my  heirs  at  law  the  remainder  of  my 
estate." 

The  estate  of  the  deceased  consisted  chiefly  of  a  farm,  contain- 
ing about  110  acres,  upon  which  she  was  residing  with  her  hus- 
band at  the  time  of  her  death.  The  personal  property  and  money 
left  by  her,  after  paying  the  faneral  expenses  and  debts,  amounted 
to  a  few  hundred  dollars,  but  not  enough  to  pay  off  the  pecuniary 
legacies  in  the  will,  and  the  executor  obtained  an  order  of  the 
County  Court  to  sell  the  land  for  that  purpose. 

Under  this  order,  the  executor  sold  the  entire  estate,  and,  after 
paying  the  costs  and  legacies,  had  left  for  distribution  among  the 
heirs  at  law,  according  to  the  terms  of  the  last  clause  in  the  will, 
between  four  and  five  thousand  dollars. 

Mrs.  Miller  left  no  lineal  descendants  to  inherit,  and  her  sur- 
viving husband  therefore  claims  as  heir  at  law,  under  the  pro- 
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visions  of  the  statute,  one-balf  of  this  surplus  now  in  tha  hands 
of  the  executor  for  distribution. 

The  47th  section  of  the  revised  laws  of  1845  provides  that 

"  when  any  feme  covert  shall  die  intestate,  leaving  no  child  or 

children,  or  descendants  of  a  child  or  children,  then  the  one-half 

-of  the  real  estate  of  the  decedent  shall  descend  and  go  to  her 

husband  as  his  exclusive  estate  for  ever." 

The  probate  court  on  a  final  settlement  with  the  executor, 
directed  that  he  should  pay  to  John  N.  Miller,  the  husband  of  the 
testatrix,  one-half  of  the  money  remaining  in  his  hands  for  dis- 
tribution, and  the  other  half  to  the  brothers  and  sisters,  or  next 
of  kin  to  the  decedent. 

From  this  decree  Elizabeth  Richards,  a  sister  of  the  testatrix, 
has  appealed  to  this  court  to  reverse  that  order,  and  has  assigned, 
for  reasons  of  reversal,  that  it  was  erroneous  to  permit  the  hus- 
band to  share  in  this  fund :  1st.  Because  the  testatrix  in  using 
the  words  '^  heirs  at  law"  meant  children  or  next  of  kin;  and,  2d. 
That  the  husband  cannot  be  considered  an  heir  of  the  testatrix, 
for  the  reason  the  statute  creates  him  such  in  cases  only  where  the 
wife  dies  intestate ;  and  the  disposition  of  her  estate  by  the  testa- 
trix in  this  case  destroyed  his  right  of  heirship. 

The  first  position  assumed  by  the  eminent  counsel  for  the  plain- 
tifi" — that  the  court  should  construe  the  will  according  to  the  real 
intention  of  the  testatrix,  and  in  so  doing,  disregard  the  use  of 
technical  phrases  where  their  effect  would  be  to  vary  the  manifest 
intent  of  the  testatrix — ^is  not  controverted.  There  is  perhaps 
no  rule  more  inflexible  than  the  one  that  requires  the  court,  in 
construing  particular  clauses  in  a  will,  to  look  into  the  whole 
instrument,  and  the  circumstances  that  attended  its  execution,  in 
order  to  ascertain,  as  far  as  possible,  the  design  sought  to  be 
accomplished. 

This  doctrine  is  so  well  settled,  that  any  reference  to  authority 
in  support  of  it  was  quite  unnecessary. 

In  combating  an  assumption  of  the  defendant  that  the  words 
^' heirs  at  law"  in  the  will  must  receive  a  strict  technical  construc- 
tion, as  in  Shelley' %  CoBe,  the  counsel  have  referred  to  several 
cases  where  the  courts  arrived  at  an  opposite  conclusion.  The 
case  in  Ambler  273  was  a  bequest  to  the  testatrix's  sister 
Loveday's  heirs  of  £6000,  and  to  her  sister  Brady's  children, 
equally,  £1000.     One  of  the  children  of  Mrs.  Loveday  having 
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died  previous  to  the  testatrix,  the  question  arose  whether  the  word 
heirs  was  intended  to  include  the  descendants  of  the  deceased 
child,  the  same  as  if  it  had  suryiyed  the  testatrix.  It  was  held 
hj  the  Master  of  the  Rolls  that  the  will  meant  to  give  the  £6000 
to  the  children  of  Loyeday  in  the  same  manner  as  it  was  given  to 
the  children  of  Brady,  and  not  to  their  descendants. 

In  BancT 8  Appealj  81  Conn.  188,  where  the  testator  devised' 
his  real  estate  to  his  wife  for  life,  with  remainder  over  to  his  child- 
ren and  their  heirs  respectively,  to  be  divided  in  equal  shares 
between  them,  it  was  held  that  the  testator  intended  the  remain- 
der to  go  to  his  children  living  at  his  death,  and  to  the  children 
of  such  as  had  previously  died  leaving  issue,  and  not  to  the  col- 
lateral heirs  of  one  who  left  no  lineal  descendants.  But  it  is 
obvious  that  the  word  heirs  was  construed  to  mean  children  in 
these  cases,  owing  to  the  particular  phraseology  of  the  wills  in 
them.  And  if  it  is  intended  to  make  any  application  of  those 
cases  to  the  one  under  consideration,  we  look  into  the  will  in  vain 
for  any  intimation  pointing  to  such  an  interpretation.  If  children 
were  meant  instead  of  heirs,  whose  children  are  referred  to? 
Surely  not  the  testatrix's,  for  she  had  none.  Nor  are  those  of  any 
other  person  even  alluded  to  in  the  will. 

In. 2  Burrows  1100,  where  the  words  "heirs  of  the  body"  were 
not  technically  construed,  on  account  of  other  words  appearing 
wholly  inconsistent  with  them,  as  "  share  and  share  alike,"  was, 
as  many  other  of  the  cases  referred  to,  a  bequest  of  personal 
property  only. 

Whether  the  word  "  heirs"  in  a  will  should  be  construed  to 
mean  next  of  kin,  was  a  question  of  considerable  controversy  in 
the  early  English  cases,  and  very  much  learning  was  exhausted 
in  the  discussion  of  it. 

But  the  doctrine  seems  now  to  be  settled  in  that  country  (and 
in  this,  wherever  the  question  has  arisen),  that  if  it  relates  to  a 
bequest  of  personal  estate  merely,  the  word  heirs  is  to  be  con- 
strued to  mean  next  of  kin.  This  construction  has,  however, 
never  been  extended  to  cases  of  devises  of  real  estate.  The  pro- 
position, as  stated,  is  understood  not  to  be  controverted  by  the 
counsel  for  the  heirs  at  law,  and  therefore  any  notice  of  the 
numerous  authorities  read  to  establish  it,  is  obviated.  Indeed, 
the  distinction  in  this  case  is  rendered  unimportant,  since  the 
statute  does  not  constitute  the  husband  an  heir,  or  entitle  him  to 
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any  portion  of  his  deceased  wife's  personal  estate,  and  it  has  never 
been  supposed  that  he  should  be  regarded  as  next  of  kin  to  her. 

Therefore  it  cannot  be  denied  that  if  the  surplus  now  remain- 
ing in  the  hands  of  the  executor  is  to  be  treated  as  personalty  in 
distributing  it,  Millar,  the  husband,  will  not  be  entitled  to  any  share. 

The  question  then  recurs,  Whether  the  surplus  remaining  for 
distribution  is  to  be  regarded  as  personalty,  or  realty  ?  As  the 
farm  left  by  the  testatrix  was  the  most  valuable  part  of  her  estate, 
and  the  personal  assets  insufficient  to  pay  the  debts  and  legacies, 
a  resort  to  the  land  became  imperative  in  order  to  discharge  them. 
These  legacies,  it  is  asserted  by  counsel  for  the  next  of  kin,  and 
not  denied,  became  proper  charges  upon  the  land.  But  it  may 
be  added  with  the  qualification  that  the  personal  estate  should  be 
first  exhausted  for  their  payment.  For  if  the  personal  assets  were 
ample  to  satisfy  the  legacies,  no  charge  upon  the  land  to  pay  them 
can  be  implied. 

The  statute  does  not  contemplate  a  sale  to  pay  debts  and  lega- 
cies where  the  personal  property  is  sufficient  to  discharge  them. 
And,  independent  of  the  statute,  the  general  principle  that  the 
personal  effects  are  primarily  liable  for  that  purpose,  is  too  clearly 
established  to  need  authority  to  prove  it. 

The  will  conferred  upon  the  executor  no  express  power  to 
execute  the  charge  by  disposing  of  the  land,  hence  his  applica- 
tion to  the  County  Court  for  leave  to  sell  it,  in  order  to  efiectaate 
the  purpose. 

The  statute,  however,  authorized  the  court  to  order  enough  of 
it  only  to  be  sold  to  attain  that  object,  except  in  cases  when  the 
property  is  so  situated  that  a  part  of  it  cannot  be  sold  without 
manifest  prejudice  to  the  owner.  Then  a  sale  of  the  whole  maj 
be  ordered.  The  concluding  words  of  the  section  are  that  '^  the 
overplus  arising  from  such  sale  shall  be  distributed  among  the 
heirs  and  devisees,  owners,  or  such  other  persons  as  may  be  en- 
titled thereto." 

The  executor  sold  the  whole  estate ;  and  it  is  to  be  presumed 
that  the  proof  before  the  court  ordering  the  sale  was  such  as  to 
justify  his  action. 

Now,  is  the  overplus  remaining  in  his  hands  to  be  treated,  for 
the  purpose  of  distribution,  as  personal  or  real  estate?  In  other 
words,  has  the  executor,  by  the  sale,  changed  the  quality  of  the 
property,  or  the  rights  of  the  parties  as  to  so  much  of  the  land 
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as  waB  not  required  to  discbarge  the  claims  against  the  estate  of 
the  testatrix  ?  The  argument  of  the  counsel  for  the  next  of  kin 
is  to  that  effect,  but  bis  authorities  do  not  sustain  him. 

The  case  of  Oraig  v.  Lealiej  3  Wheat.  563,  referred  to,  grew 
out  of  the  will  of  Robert  Graig,  who  devised  his  estate  to  his 
executors  in  trust  to  sell  and  pay  the  proceeds  to  his  brother, 
Thomas  Craig,  an  alien,  residing  in  Scotland,  and  the  court 
decided  that  the  testator  had  by  the  will  converted  the  land  into 
money,  therefore  it  did  not  escheat  to  the  state  of  Virginia,  be- 
cause of  the  alienage  of  the  heir-at-law,  but  went  to  the  legatee 
as  personal  property. 

In  Scudder^  JSxr.j  v.  Vanarsdale,  2  Beas.  109,  the  will  directed 
the  executors  to  sell  the  whole  estate  and  convert  it  into  money, 
and,  after  the  payment  of  debts  and  legacies,  the  remainder  to 
be  divided  equally  among  the  heirs  of  the  testatrix.  The  court 
held  that  it  appeared  from  the  language  of  the  will  that  the  tes- 
tatrix had,  by  blending  her  entire  estate  into  a  common  fund, 
intended,  not  only  to  convert  into  personalty,  but  also  to  have  it 
BO  treated  after  its  conversion,  for  the  purpose  of  distribution. 
These  are  unlike  the  present  case,  where  no  direction  to  convert 
appears,  and  much  less  an  intent  indicated  that  when  converted 
it  should  be  treated  as  personal  property  for  all  purposes. 

It  is  said  that  an  intention  to  convert  may  be  inferred  from  the 
fact  that  the  testatrix  knew  her  personal  effects  and  money  were 
not  sufficient  to  pay  the  legacies,  and  that  the  result  which  she 
foresaw  would  surely  happen  in  executing  the  provisions  of  the 
will  must  necessarily  have  been  intended.  Might  it  not  with 
equal  propriety  be  supposed  that  she  meant  to  allow  her  heirs  at 
law,  if  they  preferred,  to  pay  the  legacies  themselves,  and  prevent 
the  farm  from  being  sold  at  all  ?  She,  of  course,  knew  the  law 
would  give  them  the  right  of  so  doing ;  and,  in  the  absence  of  any 
expressed  desire  upon  the  subject,  the  most  natural  conclusion  would 
be  that  she  did  not  intend  to  do  anything  to  deprive  them  of  the 
right  of  election.  But  if  a  conversion  could  be  implied  necessary 
to  effectuate  the  objects  of  the  will,  it  would  be  doing  great  "* 
violence  to  language  to  infer  also  an  intention  to  convert  the 
remainder  after  the  object  had  been  accomplished,  and  have  that 
remainder  treated  as  personal  property. 

It  is  not  even  enough,  to  say  that  the  testatrix  had  in  view  a 
state  of  things  which  might,  if  consummated,  have  led  to  the  dis- 
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placement  of  the  heir.  The  law  has  cast  the  descent  upon  him, 
and  he  cannot  be  excluded  from  it,  unless  the  express  words  of  the 
will,  or  a  clear  intention  is  manifested  by  the  testatrix  to  change 
its  operation.  There  is  nothing  in  the  language  of  this  will  to 
justify  the  inference,  that  the  testatrix  meant  to  conyert  the 
remainder  of  her  estate  after  paying  the  debts  and  legacies,  into 
personalty,  and  also  intended  that  it  should  be  then  treated  ss 
such  for  all  purposes.  Without  this,  the  authorities  hold  that  the 
quality  of  the  property  remains  unchanged. 

Jadge  Rebfield  states  the  rule  to  be,  ^'  in  trusts  for  the  sale 
of  real  estate,  the  surplus  not  expended  will  result  to  the  heir, 
and  not  to  the  executor  or  next  of  kin,  according  to  the  nature 
of  the  property  from  which  the  money  arose.  And  when  real  and 
personal  estate  are  blended  into  a  common  fund,  the  surplus  in 
like  manner  will  result  to  the  heir  or  next  of  kin  as  it  can  be 
traced  to  real  or  personal  estate  for  its  origin."  Redfield  on 
Wills,  vol.  8,  p.  511.  In  Achrwfd  v.  Smithfm,  1  Bro.  C.  C.  128, 
which  has  generally  been  considered  a  leading  case  on  the  sub- 
ject, it  was  decided  upon  full  argument  before  Lord  Thurlow, 
that  a  surplus  remaining  in  the  hands  of  the  ex^ctutor  on  a  sale 
of  lands  where  the  intention  of  the  testator  did  not  appear  to  treat 
it  as  converted  to  personalty  in  the  direction  it  would  take  on 
account  of  certain  lapsed  legacies,  should  go  to  the  heir  at  law. 
The  same  doctrine  is  asserted  in  RohvMon  v.  Taylor,  2  Bro.  C.  C. 
689 ;  Berry  v.  Uzker,  -11  Ves.  87 ;  Wih(m  v.  Major,  Id.  205 ;  Smiik 
V.  Claxton,  4  Madd.  484 ;  and  in  Ckarrie  v.  Buxleyj  8  P.  Wms.  22, 
Mr.  Cox,  in  a  note,  has  collected  the  authorities  relating  to  the 
question.  The  principle  deducible  from  all  of  them  is,  that  where 
a  sale  of  real  estate  is  made  or  becomes  necessary  to  execute  tbe 
trust,  and  any  thing  remains  after  the  completion  of  the  object 
for  which  it  was  created,  the  first  heir,  and  not  the  next  of  kin  is 
entitled  to  the  surplus.  And  where  a  sale  of  land  is  directed  bj 
the  will  to  pay  debts  and  legacies,  there  must  appear  not  only  an 
intention  on  the  part  of  the  testator  to  convert  so  much  of  the 
proceeds  absolutely  into  personal  property,  as  is  requisite  to  pay 
the  debts  and  legacies,  but  also  an  intent  to  convert  the  surplus, 
if  any  remains,  and  have  it  so  treated  for  tjhe  purpose  of  distribu- 
tion, before  the  heir  can  be  deprived  of  his  right  to  inherit  it.  In 
the  case  of  Oraig  v.  Leslie,  8  Wheat.  563,  referred  to  by  the  counsel 
for  the  plaintiff,  the  court  assented  to  most  of  the  conclusions 
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arrived  at  by  the  House  of  Lords  in  Roper  v.  Madclifff  9  Mod. 
167.  One  of  which  was  that  the  heir  at  law  had  a  resulting  trust 
in  an  estate  devised  to  pay  debts  and  legacies,  by  which  he  could 
enjoin  a  sale  of  any  more  than  enough  for  that  purpose,  or  he 
could  pay  off  the  debts  and  compel  a  conveyance. 

The  court  also  remark,  that  ^'  this  doctrine  proceeds  upon  a 
principle  which  is  incontrovertible.  Where  the  testator  merely 
directs  the  real  estate  to  be  converted  into  money  for  the  pur- 
poses directed  in  the  will,  so  much  of  the  estate,  or  the  money 
arising  from  it,  as  is  not  effectually  disposed  of  by  the  will  (whether 
it  arises  from  some  omission  or  defect  in  the  will  itself,  or  from 
any  subsequent  accident  which  prevents  the  devise  from  taking 
effect)  results  to  the  heir  at  law  as  the  old  use  not  disposed  of/' 

In  considering  this  question,  the  particular  phraseology  of  the 
statute  in  relation  to  it,  ought  not  to  be  put  entirely  out  of  view. 
It  declares  that  the  surplus  upon  a  sale  like  the  one  made  by  the 
executor  in  this  case,  shall  go  to  the  heivj  devisee^  or  otvner;  words 
that  much  more  properly  apply  to  the  inheritor  of  real  estate, 
than  to  the  next  of  kin,  or  distributee  of  mere  personal  assets. 

If  then,  as  the  authorities  evidently  determine,  this  fund  now 
in  the  hands  of  the  executor  for  distribution,  is  to  be  treated  as 
re<il  estate,  can  the  position  assumed  by  the  learned  counsel  for 
the  defence,  that  the  word  heirs,  when  used  in  a  will,  must  (if 
nothing  appears  to  qualify  or  change  its  effect)  receive  such  a 
technical  construction  as  is  said  in  Bedfield  on  Wills,  vol.  2,  p.  56, 
is  now  universally  given  to  it,  be  maintained. 
,  It  is  quite  probable  that  the  rule  in  Shelley's  case,  has  no  direct 
application  to  the  particular  state  of  facts  which  this  will  discloses. 
For  the  substance  of  the  rule  established  in  that  case  is,  when 
lands  are,  by  deed,  or  other  instrument,  transferred  to  another 
for  life,  with  remainder  over  to  his  heirs,  or  the  heirs  of  his  body, 
these  latter  words  will  be  construed  as  words  of  limitation,  and 
not  words  of  purchase.  Consequently  the  first  taker  gets  an 
estate  in  fee-simple,  or  fee-tail,  instead  of  a  mere  life  interest, 
with  which  an  opposite  construction  would  have  invested  him. 

The  reasons  given  for  this  arbitrary  rule  of  construction,  are 
that  by  the  feudal  tenure  estates  descended  to  the  heir,  under  the 
ordinary  rule  of  inheritance  charged  with  certain  rights  of  mar- 
riage and  wardship  pertaining  to  the  lord  of  the  fee,  of  which  he 
would  be  defrauded,  if  the  heir  was  permitted  to  take  the  estate 
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as  purchaser.  Should  the  heir  be  allowed  to  take  the  estate  bj 
purchase,  the  ancestor  might  enjoy  the  property  during  his  life, 
when  it  would  descend  to  the  heir  with  all  the  advantages  of 
hereditary  succession,  disencumbered  of  these  burdens. 

Besides,  the  inheritance  would  continue  in  abeyance  during  the 
existence  of  the  remainder,  which  was  contrary  to  the  policy  of 
the  law.  And  also  by  limiting  the  operation  of  the  words  that 
created  the  remainder  so  as  to  place  the  whole  fee  in  the  ancestor, 
it  clothed  him  with  the  right  of  alienation.  Thus  by  putting  the 
estate  in  the  market  a  generation  sooner,  commerce  was  favorably 
affected.  But  before  any  correct  application  of  that  rule  is  to  be 
made,  there  must  necessarily  have  been  created  an  intermediate 
estate  to  which  the  word  heirs  can  be  limited. 

The  proposition  assumed,  however,  that  the  word  heirs,  when 
it  occurs  in  a  will  respecting  real  estate,  is  to  receive  a  strict 
technical  construction,  unless  it  appears  from  the  whole  instru- 
ment, the  testator  used  it  with  a  different  intent,  has  become  a 
maxim  of  the  law  too  fixed  to  admit  of  much  controversy. 

Yet  in  this  case,  if  the  husband  is  to  be  treated  as  heir  at  law 
of  his  deceased  wife,  it  is  wholly  immaterial  whether  he  takes  hj 
descent  in  the  sense  that  term  was  anciently  used,  or  in  the  char- 
acter of  a  purchaser. 

The  will  of  Mrs.  Miller,  applying  to  it  the  rules  already 
considered,  means  that  the  money  on  hand  and  personal  assets 
should  be  first  applied  to  pay  her  funeral  expenses  and  debts,  and 
then  to  discharge  the  pecuniary  legacies,  and  if  insufficient  for  tbe 
purpose,  enough  of  the  land  should  be  sold  to  accomplish  the 
object.  After  which  if  any  thing  remained  it  was  to  go  to  her 
heirs  at  law. 

That  remainder,  although  converted  into  money  by  the  executor, 
is,  as  we  have  seen,  in  its  character  of  realty  to  be  distributed 
among  those  heirs  according  to  the  statutory  rules  of  descent. 

In  determining  who  these  heirs  are,  we  are  brought  to  the  con- 
sideration of  the  second  reason  assigned  for  reversing  the  order  of 
the  County  Court.  That  is,  the  husband  does  not  become  heir  to 
the  estate  of  his  deceased  wife,  except  in  cases  where  she  dies  in- 
testate, and  there  being  a  will  in  this  case,  disposing  of  all  her 
property,  therefore,  the  right  of  the  husband  to  inherit,  does  not 
exist.  Some  of  the  points  most  relied  upon  by  counsel  will 
be  noticed.     It  is  agreed  that  the  husband  is  heir  sub  modo  oulv. 
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That  several  things  must  concur  before  he  can  inherit,  such  as 
marriage,  death  without  issue,  and  intestacy  of  the  wife.  This 
reasoning  would  apply  with  equal  force  to  preclude  the  inheritance 
of  child  from  parent. 

A  marriage  must  have  occurred — an  estate  to  inherit,  and  an 
absence  of  testamentary  disposition  of  it  proven,  before  any  right 
to  inherit  exists.  And  these  collateral  heirs  are  in  no  better 
position  in  that  regard.  The  argument  is  faulty  in  assuming  a 
fact  as  premises,  which  is  by  no  means  admitted  to  exist.  That 
is,  a  testamentary  disposition  of  the  remainder  of  the  estate  after 
the  payment  of  debts  and  legacies,  different  from  what  the  law 
appoints. 

This,  no  doubt,  is  what  the  statute  means  by  intestacy.  For 
when  a  person  disposes  of  his  estate  precisely  as  the  law  directs 
it,  those  who  inherit,  take  by  force  of  the  law,  and  not  by  virtue 
of  the  will.  Since  the  former  is  held  to  be  the  superior  title :  4 
Kent  506 ;  Ehy'i  Appeal,  50  Penn.  311. 

So  in  ElliB  V.  Page,  7  Cush.  161,  certain  lots  were  devised  to 
trustees  to  sell  and  pay  the  proceeds  to  the  testator's  son,  and 
after  the  8on*s  death,  to  his  children ;  in  case  the  son  died  with- 
out children,  then  to  his  heirs  at  law.  Held,  the  son  dying  with- 
out issue,  that  the  estate  went  to  the  heirs  by  descent,  as  if  no 
will  had  been  made.  Smith  v.  Harrington,  4  Allen  566,  was  a 
case  where  the  testator,  after  bequeathing  sundry  specific  legacies, 
directed  that  the  balance  of  his  estate  should  be  sold  and  con- 
verted into  money,  and  deposited  in  bank  for  the  relief  of  his 
heirs  when  needed.  The  court  decreed  that  the  residue  should  be 
paid  over  to  the  several  legatees  in  the  same  proportion  they 
would  be  entitled  if  the  deceased  had  died  intestate. 

In  Seabrook  v.  Seabrook,  1  McMullan  201,  the  testator  devised 
portions  of  his  property  to  his  children  severally,  directing  that 
if  either  of  them  died  without  issue,  their  interest  should  revert 
to  his  estate,  and  then  go  to  his  right  heirs  forever.  Upon  the 
death  of  one  of  the  sons  without  issue,  the  wife  of  the  testator 
claimed  under  the  statute,  as  heir  at  law,  a  portion  of  his  share 
which  had  reverted  to  the  original  estate. 

The  Chancellor^  in  deciding  the  case,  remarked,  "  that  the  court 
is  unable  to  find  a  better  definition  of  an  heir  than  the  person  in 
whom  the  estate  vests,  by  operation  of  law  on  the  death  of  the 
one  last  seised.     In  order  to  ascertain  who  is  the  heir,  it  is  nece&- 
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Bftiy  only  to  inquire  to  whom,  by  the  law  of  the  land,  would  the 
estate  pass  in  case  of  intestacy.  The  result  of  the  examinatiozi 
thus  far  is,  that  the  share  of  Joseph  E.  Seabrook,  on  his  death 
would  pass  to  those  who  were  the  right  heirs  of  the  t^tator ;  uid 
his  widow  would  be  included  in  that  description."  Owipg  to  a 
clause  in  the  will  which  provided  that  the  specific  bequest  to  the 
widow,  should  be  received  by  her  in  lieu  of  dower,  and  a  third 
interest  allowed  by  law  to  the  wife — whenever  the  husband  died 
intestate ;  her  petition  in  that  case  was  denied.  But  on  the  death 
of  another  son  without  issue,  she  again  presented  her  claim,  when 
the  court  upon  full  argument,  and  an  able  review  of  the  authori- 
ties, came  to  the  following  conclusion  :  that  ^^  the  devise  over  to 
his  right  heirs  was  therefore  void,  and  the  testator  died  intestate 
as  to  his  reversionary  interest  in  the  estate  given  to  his  son  Bobert 
E.  Seabrook.  It  then  follows  that  the  widow  is  entitled  to  one 
third,  unless  she  is  barred  by  the  provisions  of  the  will;"  which 
the  court  held  did  not  debar  her  of  the  right  to  inherit  as  heir ; 
10  Rich.  Eq.  496. 

Ferguson  v.  Stuart^  14  Ohio  140,  was  a  case  when  the  testator 
devised  his  real  estate  to  his  executors  to  convert  into  money, 
and  when  converted,  to  be  deposited  where  his  widow  could  draw 
one  third  of  the  interest  annually;  the  principal  to  go  to  hk 
heirs.  The  testator  died  without  issue,  and  the  law  of  Ohio  provided 
that  when  the  husband  should  die  intestate,  leaving  no  heirs  other 
than  such  as  were  shown  to  have  existed  in  that  case,  the  widow 
took  by  descent  all  the  personal  estate  of  her  deceased  husband. 
The  court  in  delivering  the  opinion  upon  the  effect  of  the  w31 
says  ^'  the  law  determines  who  are  a  man's  heirs,  and  in  this  case 
leaves  that  portion  of  the  estate  not  specifically  disposed  of  bj 
the  will,  to  the  statute  of  descents  and  distributions,  to  designate 
the  heirship,  precisely  as  though  no  will  had  been  made,  and  the 
fact  that  a  provision  has  been  made  for  the  wife  by  the  will  does 
not  prevent  her  from  being  an  heir." 

Apply  the  principle  established  by  these  decisions,  to  the  pre* 
sent  case,  and  it  seems  quite  clear  that  so  much  of  the  property 
of  the  testatrix  as  is  not  specifically  disposed  of  by  the  will, 
should,  in  view  of  inheritance,  be  treated  as  intestate  estate.  The 
course  of  descent  has  not  been  altered  by  it,  and  the  object  of  the 
statute  was  to  control  the  disposition  of  every  estate,  where  the 
owner  had  not  provided  for  its  taking  a  different  direction., 
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It  was  urged  with  great  earnestness,  that  inasmuch  as  the  tes- 
tatrix had,  by  a  previous  clause  in  the  will,  given  to  her  husband 
a  specific  sum  of  money,  she  consequently  intended  to  exclude  him 
from  the  right  to  share  in  the  surplus,  if  any  remained. 

There  is  not  a  word  in  the  will  indicating  any  such  inference, 
unless  the  mere  fact  that  a  specific  bequest  to  the  heir,  operates 
to  exclude  him  from  sharing  in  the  remainder  of  the  estate  undis- 
posed of.  No  case  declaratory  of  such  a  doctrine  has  been 
referred  to,  because,  it  is  believed,  none  could  be  found. 

The  reasons  why  the  testatrix  gave  the  legacy  to  her  husband 
and  did  not  then  intend  to  cut  him  off  from  sharing  in  the 
remainder  of  the  estate,  may  have  been  as  various  as  human  pas- 
sions, and  human  motives  vary.  It  is  a  sufficient  answer  to  say, 
that  so  speaks  the  written  will,  and  the  court  has  no  authority  to 
change  the  language.  What  the  testatrix  intended  by  the  words 
"heirs  at  law,"  we  have  already  seen  can  be  determined  only  by 
giving  to  them  their  ordinary  legal  meaning,  unless  it  clearly 
appears  from  the  will  that  they  were  used  in  a  different  sense. 
To  suppose  that  the  words  were  used  as  it  is  insisted  by  counsel 
they  are  commonly  understood  in  the  neighborhood,  to  signify 
next  of  kin,  or  as  they  are  sometimes  alluded  to  even  by  lawyers 
and  judges,  in  contradistinction  to  husband  and  wife,  would  be 
to  guess  at  an  intention  that  must  result  in  unsettling  the  long- 
established  rules  of  construction,  and  give  to  them  a  meaning 
capable  of  as  many  interpretations  of  intention  as  there  are  dif- 
ferent loose  local  understandings  respecting  their  use. 

The  order  of  the  County  Court  is  affirmed  at  the  cost  of  the 
appellant. 
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THE  UNITED  STATES  v.  CLAYTON. 

The  goyernor  of  a  state  is  not  "an  officer  of  election^*  within  the  meaning  of 
section  22  of  the  Act  of  Congress  of  May  Slst  1870  (16  Stats,  at  Large  145), 
which  makes  it  criminal  for  any  <'  election  officer"  fraudulently  to  make  any  false 
certificate  of  the  result  of  any  congressional  election. 

Statutes  creating  crimes  will  not  be  extended  by  jndicial  interpretation  to  cases 
not  plainly  and  unmistakably  within  their  terms. 

^  In  statutes  creating  and  defining  criminal  ofiences,  the  courts  will  not,  by  con- 
struction, engraft  words  in  one  section  upon  those  of  another,  unless  the  legisla- 
tire  intention  be  plain  and  clear. 
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The  relations  of  a  state  to  the  General  GoTemment,  and  of  the  gorernor  to  both, 
referred  to  as  showing  the  improbability  that  Congress  would  (if  its  power  be 
conceded)  provide  for  the  trial  and  imprisonment  of  this  oflScer  for  omitting  or 
fraudulently  performing  election  duties  prescribed  by  state  laws. 

This  was  an  indictment  foanded  upon  sect.  22  of  the  Act  of  Congress 
of  May  31st  1870  (16  Stats,  at  Large  145).  The  indictment  was  in 
substance  as  follows:  That  on  November  8th  1870  an  election  was 
holden  under  the  laws  of  Arkansas,  in  the  several  counties  (naming 
them)  constituting  the  Third  Congressional  District  of  the  state,  to 
elect  a  Representative  in  the  Congress  of  the  United  States ;  that  Thomas 
Boles  and  John  Edwards  were,  respectively,  candidates  for  that  office, 
and  voted  for  at  said  election ;  that  abatraots,  duly  made  and  certified 
by  the  county  clerks  of  the  said  counties  composing  the  Congressional 
district,  of  the  returns  of  said  election  in  the  various  election  districts 
(duly  made  to  said  county  clerks  by  the  judges  and  clerks  of  said  elec- 
tion, showing  the  number  of  Totcs  cast,  respeotivoly,  for  Boles  and  Ed- 
wards, were  filed  in  the  office  of  the  secretary  of  state ;  that  on  said  8th 
day  of  November  1870,  and  for  four  months  thereafter,  the  defendant, 
Clayton,  was  the  Governor  of  the  state  of  Arkansas,  charged  with  the 
duty  of  making  and  granting  the  certificate  hereinafter  mentioned ;  that 
during  said  period  one  Robert  J.  T.  White  was  secretary  of  state ;  thai 
December  1st  1870  said  White,  in  the  presence  of  the  defendant,  Claj 
ton,  as  governor,  did  duly  cast  up  and  arrange  the  said  votes  from  th^ 
said  several  counties  so  returned  as  aforesaid ;  that  on  February  20th 
1870  the  defendant,  as  governor,  did  wilfully,  unlawfully,  and  franda- 
lently  make  and  grant,  under  the  seal  of  the  state,  and  deliver  to  said 
Edwards  a  certificate,  stating  therein  '^  that  it  appears  from  the  returns 
made  to  the  office  of  the  secretary  of  state,  that  at  an  election  held,  &c., 
John  Edwards  was  duly  elected  in  the  Third  Congressional  District  to 
represent  the  state  of  Arkansas  in  the  Forty-second  Congress  of  the 
United  States.  "  The  indictment  then  alleged  that  the  said  certificate 
was  false  and  fraudulent,  and  that  *'  in  truth  and  fact,  it  did  not  appear, 
at  the  time  it  was  made,  by  and  upon  such  returns  so  made  as  aforesaid, 
that  said  Edwards  was  elected ;  but,  on  the  contrary,  it  did  then  and 
there,  as  aforesaid,  appear  by  said  returns  that  the  said  Boles  was  dulj 
elected  by  a  majority  of  one  hundred  votes.  All  of  which  said  Clayton 
well  knew ;  contrary,"  &c. 

The  election  laws  of  the  state  of  Arkansas  in  substance  provide  that 
the  governor  shall  appoint  registrars  of  elections ;  that  the  board  of 
registrars  shall  appoint  judges  of  election,  and  the  judges  the  clerks  of 
election.  The  judges  certify  to  the  number  of  votes  given  to  each 
person,  which  is  attested  by  the  clerks.  The  judges  are  to  transmit  the 
poll-books  to  the  county  clerks  *'  within  three  days  after  the  closing  of 
the  polls."  "  On  the  fifth  day  after  the  election  the  county  clerks  are 
to  open  and  compare  the  returns  and  make  abstract  of  the  votes  given 
for  the  several  candidates,  and  send  certified  copies  of  the  abstracts  to 
the  secretary  of  state."  The  act  provides  that  "It  shall  be  the  duty  of 
the  secretary  of  stato,  in  the  presence  of  the  governor,  within  thirty 
days,  or  sooner  if  all  the  returns  are  received,  to  cast  up  and  arrangv 
the  votes  from  the  several  counties  for  the  person  voted  for  for  member 
of  Congress ;  and  the  governor  shall,  immediately  thereafter,  issue  hifl 
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proclamation  declaring  the  person  having  received  the  highest  numbdr 
of  votes  to  be  duly  elected  to  Congress,  and  shall  grant  a  certificate 
thereof,  under  the  seal  of  the  state,  to  the  person  so  elected :"  Laws  of 
Arkansas,  1868,  314,  335. 
The  defendant  demurred  to  the  indictment. 

Harrington^  District  Attorney  (with  whom  were  Whipple^  Thompton^ 
and  Barnes) J  for  the  United  States. 

WUshire^  Gantt,  Warwick^  and  Tomhy^  for  defendant. 

The  opinion  of  the  conrt  was  delivered  by 

Dillon,  Circuit  Judge. — The  indictment  against  the  defendant  who 
was  at  the  time  of  issuing  the  certificate  of  election  to  Edwards,  the  Gov- 
ernor of  the  state  of  Arkantos,  is  founded  upon  sect.  22  of  the  Act  of 
Congress  of  May  31st  1870  (16  Statutes  at  Large  145).  The  amenda- 
tory Act  of  February  28th  1871  (Id.  438)  does  not  apply  to  the  case, 
since  the  indictment  is  for  an  act  committed  before  its  passage^  and  is 
not  based  upon*  sect.  20,  which  this  last-named  statute  amended,  but 
alone  upon  sect.  22  above  mentioned.  This  section  provides,  ^^  That 
any  officer  of  any  election,  at  which  any  representative  or  delegate  in  the 
Congress  of  the  United  States  shall  be  voted  for,  whether  such  officer 
of  election  be  appointed  or  created  by  or  under  any  law  or  authority  of 
the  United  States,  or  by  or  under  any  state,  territorial,  district,  or  muni- 
cipal law  or  authority,  who  shall  neglect  or  refuse  to  perform  any  duty 
in  regard  to  such  election  required  of  him  by  aiPy  law  of  the  United 
States,  or  of  any  state  or  territory  thereof;  or  violate  any  duty  so  im- 
posed, or  knowingly  do  any  act  thereby  unauthorized,  with  intent  to 
affect  any  such  election  or  the  result  thereof;  or  fraudulently  make  any 
false  certificate  of  the  result  of  such  election  in  regard  to  such  repre- 
sentative or  delegate,  *  *  shall  be  deemed  guilty  of  a  crime  and  liable 
to  prosecution  and  punishment  therefor,''  by  fine  or  imprisonment,  or 
both. 

The  indictment  necessarily  proceeds  upon  the  theory  that  the  de- 
fendant, although  the  act  charged  against  him  was  one  required  by  the 
laws  of  the  state  to  be  done  by  him  in  his  capacity  as  governor,  was,  within 
the  meaning  of  the  section  of  the  Act  of  Congress  just  quoted,  an  ojjictr 
of  election,  and  as  such  issued  and  delivered  to  Edwards  the  certificate  of 
election  which  is  alleged  to  be  fraudulent.  Accordingly,  one  of  the 
counsel  for  the  government  well  observed  on  the  argument  that  a  deci- 
sive question  here  was  whether  the  defendant,  within  tho  intention  of 
Congress,  was,  or  was  not,  an  election  officer ^  and  acting  as  such  in 
making  and  delivering  the  election  certificate  set  out  in  the  indictment. 
If  he  is  not  an  election  officer,  it  was  admitted  that  the  indictment 
against  him  would  not  lie.  To  this  fundamental  inquiry,  then,  we  first 
direct  our  attention  ;  for,  if  this  question  be  resolved  against  the  govern- 
ment, that  is  an  end  of  the  case,  and  it  is  unnecessary  to  consider 
whether  Congress  has  the  constitutional  power  to  provide  for  the  pun- 
ishment of  state  officers  in  respect  to  acts  performed  by  them,  as  such, 
under  state  authority.  And  so  in  this  event  it  would  be  equally  unne- 
cessary to  determine  whether,  if  the  defendant  were  an  election  officer, 
the  indictment  sufficiently  avers  it,  or  charges  the  offence  with  the  par- 
ticularity required  by  the  rules  of  criminal  pleading. 
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The  Act  of  Congress,  in  tbe  section  under  consideration,  proTides  for 
the  punishment  of  "  any  officer  of  election  "  who  shall  "  fraudulently 
make  any  false  certificate  of  the  result  of  any  election  in  regard  to  a  Kepre- 
sentative  "  in  Congress.  The  question  is  one  as  to  the  meaning  of  tbe 
phrase  "  officer  of  election  "  or  "  election  officer."  What  was  the  scope  of 
legislative  intention  ?  Undoubtedly  this  language  was  designed  to  in- 
clude, and  does  appropriately  include,  local  judges  and  clerks  of  election 
at  which  a  Representative  in  Congress  is  voted  for.  But  did  Congress 
mean,  by  this  language,  to  include  the  chief  executive  officer  of  a  state? 

Did  it  mean  to  include  in  any  case  an  official  act  of  the  governor  of  a 
state,  and  to  provide  for  his  punishment,  if  he  shall  neglect  or  refuse  to 
perform  any  duty  imposed  by  state  laws  in  respect  to  elections  for  Con- 
gress, or  shall  violate  any  such  duty  ?  Did  it  mean  to  include  by  this 
description  an  official  act  of  the  governor,  which  in  any  case  cannot  be 
done  until  thirty  days  or  more  have  elapsed  since  the  election  yna 
holden  and  the  polls  closed,  and  which  in  the  case  made  by  the  indict- 
ment was  not  done  by  him  until  nearly  four  months  after  the  election 
had  ended  ?  Is  the  act  of  the  governor  of  the  state,  in  granting  the 
certificate  of  election,  the  act  of  an  election  officer  ? 

This  is,  as  above  observed,  a  question  of  legislative  intention.  Now, 
in  what  manner  do  the  courts  ascertain  the  legislative  will?  We 
answer,  that  it  is  ascertained  primarily  and  chiefly  by  the  language  the 
legislature  has  used  to  express  its  meaning.  We  must  suppose  that  in 
the  enactment  of  statutes,  particularly  statutes  so  important  as  the  one 
under  consideration,  Congress  weighed  well  the  words  it  employed. 
In  the  office  of  interpretation,  courts,  particularly  in  statutes  that  create 
crimes,  must  closely  regard  and  even  cling  to  the  language  which  tbe 
legislature  has  selected  to  express  its  purpose.  And  where  the  words 
are  not  technical,  or  words  of  art,  the  presumption  is  a  reasonable  and 
strong  one  that  they  were  used  by  the  legislature  in  their  ordinary, 
popular,  or  general  signification.  Statutes  enjoin  obedience  to  their  re- 
quirements, and  unless  the  contrary  appears  it  is  to  be  taken  that  tbe 
legislature  did  not  u.se  the  words  in  which  its  commands  are  expressed 
in  any  unusual  sense.  For  these  reasons,  whose  cogency  is  obvious,  tbe 
law  is  settled  that  in  construing  statutes  the  language  used  is  never  to 
be  lost  sight  of,  and  the  presumption  is  that  the  language  is  used  in  no 
extraordinary  sense,  but  in  its  common  every-day  meaning.  When 
courts,  in  construing  statutes,  depart  from  the  language  employed  by 
the  legislator,  they  incur  the  risk  of  mistaking  the  legislative  will,  or 
declaring  it  to  exist  where,  in  truth,  it  has  never  found  any  expression. 
The  legitimate  function  of  courts  is  to  interpret  the  legislative  will,  not 
to  supplement  it  or  to  supply  it.  The  judiciary  must  limit  themselves 
to  expounding  the  law ;  they  cannot  make  it.  It  belongs  only  to  tbe 
legislative  department  to  create  crimes  and  ordain  punishments.  Ac- 
cordingly courts,  in  the  consideration  of  statutable  offences,  have  always 
regarded  it  as  their  plain  duty  cautiously  to  keep  clearly  within  the  ex- 
pressed will  of  the  legislature,  lest  otherwise  they  shall  hold  an  act  or 
omission  to  be  a  crime,  and  punish  it,  when,  in  fact,  the  legislature  had 
never  so  intended  or  meant  to  declare.  "  If  this  rule  is  violated,"  says 
Chief  Justice  Best,  "  the  fate  of  the  accused  person  is  decided  by  the 
arbitrary  discretion  of  the  judges,  and  not  by  the  express  authority  of 
the  laws  :  Fletcher  v.  Lord  Sondes,  3  Bing.  680. 
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The  prlociple  that  the  legislative  intent  is  to  be  found,  if  possible,  in 
the  enactment  itself,  and  that  the  statutes  are  not  to  be  extended  by 
construction  to  c.isos  not  fairly  and  clearly  embraced  in  their  terms,  is 
one  of  groat  importance  to  the  citizen.  The  courts  have  no  power  to 
create  offences ;  but  if  by  a  latitudinarian  construction  they  construe 
cases  not  provided  for  to  be  within  le^irislative  enactments,  it  is  manifest 
that  the  safety  and  liberty  of  the  citizen  are  put  in  peril,  and  that  the 
le<;islative  domain  has  been  invaded.  Of  course  an  enactment  is  not  to  ^ 
be  frittered  away  by  forced  constructions,  by  metaphysical  niceties,  or 
mere  verbal  and  sharp  criticism.  Nevertheless  the  doctrine  is  funda- 
mental in  English  and  American  law,  that  there  can  be  no  constructive 
offences ;  that  before  a  man  can  be  punished  his  case  must  be  plainly 
and  unmistakably  within  the  statute,  and  if  there  be  any  fair  doubt 
whether  the  statute  embraces  it.  that  doubt  is  to  be  resolved  in  favor 
of  the  accused.  These  principles  of  law  admit  of  no  dispute,  and  have 
often  been  declared  by  the  highest  courts  and  by  no  tribune  more 
clearly  than  the  Supreme  Court  of  the  United  States :  United  States  v. 
Morris,  14  Pet.  464  ;  United  States  v.  Wiltbenjer,  5  Wheat.  76;  United 
States  V.  Sheldon^  2  Id.  119.  And  see  also  Ferrctt  v.  Atwill,  1  Blatchf. 
151,  156 ;  Sedgw.  Const,  and  St.  Law,  324,  326, 334 ;  1  Bish.  Cr.  Law, 
sects.  134,  135. 

In  view  of  these  acknowledged  rules  of  law,  the  question  occurs  :  Bid 
Congress  mean  by  the  use  of  the  words  **  officer  of  election,"  or  "  election 
officer,"  in  the  section  of  the  statute  on  which  the  indictment  is  framed, 
to  include  the  governor  of  a  state  ?  Is  the  govefnor  an  election  officer  ? 
It  seems  to  us  not.  These  words  are  apt  and  usual  words  to  describe 
the  clerks  and  judges  of  the  election,  but  not  to  describe  the  governor 
of  a  state.  Such  is  not  their  ordinary  or  usual  meaning.  To  make  them 
apply  to  the  executive  of  a  state,  in  respect  to  an  act  done  a  month  or 
more  after  the  election  is  closed,  would  be  a  forced  and  unnatural 
meaning,  and  one  which  is  not  necessary  in  order  to  give  the  statute 
effect  or  operation. 

We  hazard  nothing  in  saying  that,  in  popular  use,  no  one  would 
naturally  infer  that  the  words  "  officer  of  election  "  included  the  chief 
executive  of  a  state. 

Other  considerations  fortify  the  conclusion  that  Congress  did  not 
intend  to  provide  for  the  indictment  of  the  governor  of  a  state.  The 
states  are  integral  and  indestructible  parts  of  the  General  Government, 
without  which  it  cannot  exist:  Texas  v.  Wkite^  1  Wallace  700;  and 
in  view  of  this  relation,  and  of  the  high  position  and  important  relation 
of  the  executive  of  a  state  to  the  United  States,  as  well  as  to  the  state 
itself,  it  would  seem  very  improbable  that  Congress  would  undertake  to 
punish  the  governor  for  omitting  or  fraudulently  discharging  the  duties 
enjoined  by  the  laws  of  his  state.  The  punishment  by  imprisonment 
would  result  in  depriving  the  people  of  a  state  of  the  executive  officer 
they  had  elected,  and  prosecutions  of  this  kind,  if  authorized,  could  not 
^lil  frequently  to  lead  to  agitation,  and  disturb  that  harmony  which 
should  exist  between  the  state  and  its  people  and  the  General  Govern- 
JJient.  Under  the  Constitution  (art.  1,  sect.  4V  Congress  has  the  un- 
doubted power  to  provide  its  own  officers  for  tne  holding  and  conduct 
of  Congressional  elections,  and  it  would  most  probably  exercise  it,  if  it 
deemed  it  necessary,  in  preference  to  undertaking  \^to  make  or  treat  the 
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governor  of  a  state  as  an  election  officer,  and  to  punish  him  through  the 
national  courts  for  malfeasance  and  nonfeasance  in  office  :  Kenhtchy  t. 
Denniion^  23  How.  66  And  especially  would  this  seem  to  he  so  in 
view  of  the  fact  that  the  certificate  of  the  governor  is  not  hindiog  upoo 
Congress,  each  house  of  which  is,  hy  the  Constitution,  made  the  judge 
of  the  elections,  returns,  and  qualifications  of  its  own  member:  Art.  1, 
sect.  5. 

Admitting  for  the  occasion  the  power  of  Congress  to  provide  for  the 
punishment  of  the  executive  of  a  state,  as  claimed  by  the  prosecution 
we  repeat,  that  in  view  of  the  foregoing  considerations,  it  seems  to 
be  improbable  that  it  would  undertake  to  exercise  the  power.  At  all 
events,  it  is  impossible,  on  any  legal  principles,  that  any  such  intention 
should  be  held  to  exist  from  the  use  of  the  general  words,  '^  election 
officers." 

We  have  carefully  considered  the  very  able  arguments  which  hare 
been  addressed  to  us  to  show  that  the  governor  is  embraced  in  the  more 
general  language  of  sections  19  and  20  of  the  same  act,  and  that,  if  so 
these  words,  supposed  to  include  the  governor,  should,  though  omitted 
by  the  legislature,  be  inserted  by  official  cngrafiment  into  section  22,  on 
which  the  indictment  is  founded.  In  answer  to  the  argument,  we  deem 
it  necessary  only  further  to  observe  that  the  governor  is  not  in  terms 
named  in  either  of  those  sections ;  that  it  is  far  from  certain  th&t 
they  intended  to  embrace  any  official  act  of  this  officer,  and  if  they  did, 
we  could  not  after  the  judgment  of  the  Supreme  Court  delivered  by 
Chief  Justice  Marshall,  in  The  United  Statesy,  Wiltberger,  supra ^  enter 
upon  the  dangerous  and  unauthorized  work  of  incorporating  the  proTi- 
sions  of  one  section  of  a  law  into  another.  We  could  never  be  sure  that 
we  did  not  put  in  what  Congress  may  have  purposely  left  out.  The 
bill  charges  no  indictable  offence,  and  the  demurrer  thereto  must  be 
sustained. 

Caldwell,  District    udge,  concurred. 


m» 
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SUPREME  COURT  OF  INDIANA.* 
SUPREME  COURT  OF  MISSOURI.' 
SUPREME   COURT   OP   NEW  YORK.' 
SUPREME  COURT  OF  PENNSYLVANIA.* 

Administration. 

Payment  of  Clawis. — Under  our  statute,  an  administrator  is  not 
authorized  to  pay  claims  allowed  until  an  order  to  that  effect  has  been 
made  by  the  court:  Du/lard's  Admm*r.  v.  Hardy^  47  Mo. 

>  From  James  B.  Black,  Esq.,  Reporter  ;  to  appear  in  33  Ind.  Rep. 
«  From  C.  C.  Whittelsey,  Esq.,  late  Reporter  ;  to  appear  in  47  Mo.  Rep. 

•  From  Hon.  O.  L.  B.irbour,  Rt'porrcr  ;  to  appear  in  vol.  60  of  his  Reports. 

*  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  66  Penna.  State  Rep. 
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Corporation. 

Violation  of  Charter — Interest. — A  corporation  authorized  by  its 
charier  to  take  and  receive  a  particular  rate  of  interest  upon  loans  and 
discounts,  violates  its  charter  and  may  be  proceeded  against  for  a  for- 
feiture«  if  it  take  and  receive  a  greater  rate  than  that  permitted  by  the 
charter:  Attorney/- General  y.  Boatmen's  Sav.  Inst.y  47  Mo. 

JPromissory  Note. — A  corporation*  known  as  "  The  Aurora  Brewing 
and  Malting  Company"  executed  a  note  signed  "C.  C.  Kelsey,  Ass't 
Sec*y  Aurora  Brewing  and  Malting  Company."  Held^  that  this  was 
the  note  of  the  corporation,  and  not  that  of  C.  C.  Kelsey  personally  : 
Gaff  et  al.  v.  Theis^  33  Ind. 

Debtor  and  Crepitor.     See  Fraudnhnt  Conveyance. 

Dboedent'b  Estate. 

Set' Off — Another  Action  Pending. — A  judgment  for  costs  against  a 
decedent's  estate,  to  enforce  which  a  suit  by  the  judgment-plaintiff 
against  the  administrator  upon  his  bond  is  pending  and  undetermined, 
cannot  be  set  up  as  a  set-off  in  a  suit  by  said  administrator  against  said 
judgment-plaintiff  upon  a  note  executed  by  the  latter  to  the  decedent : 
Nave  v.   TFt/son,  33  Ind. 

Where  an  account  has  been  filed  as  a  claim  against  a  decedent's 
estate,  and  final  judgment  on  the  merits  of  the  cause  has  been  rendered, 
3uch  judgment^  remaining  in  force,  is  a  bar  against  said  account  as  a 
det-off  in  a  suit  by  the  administrator  of  said  estate  against  the  claimant 
upon  a  note  executed  by  the  latter  to  said  decedent :  Id. 

Deed. 

Delivery. — There  can  be  no  delivery  of  a  deed  except  by  the  express 
or  presumed  assent  of  the  grantee.  Although  in  some  cases  a  delivery 
may  be  presumed,  yet  when  it  is  shown  that  the  grantee  expressly  re- 
fuses to  accept,  the  deed  does  not  convey  the  title :  Rogers  v.  Carey. 
47  Mo. 

Estoppel.     See  Insurance. 

Evidence. 

Proof  of  Facts  not  alleged  in  the  Complaint. — Woras  used  by  a 
vendor,  during  a  negotiation  for  the  sale  of  land,  respecting  the  title, 
and  susceptible  of  sustaining  a  separate  allegation  of  fraud  in  the  com- 
plaint, but  not  inserted  therein,  may  be  used  as  evidence  to  sustain  the 
allegations  that  are  contained  in  the  complaint,  if  employed  during  the 
same  conversation  with  the  latter  allegations  and  incapable  of  separation 
from  them :   Updyke  v.  ALd^  60  Barb. 

Factor. 

Bankruptcy — Discharge. — A  factor,  under  the  Bankruptcy  Act  of 
1867,  occupies  a  fiduciary  relation  to  his  principal,  and  the  debt  due  for 
goods  sold  by  the  commission  merchant  is  not  released  by  the  discharge 
in  bankruptcy  :  Lenke  v.  Booth,  47  Mo. 
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Forgery. 

A  party  was  intrusted  with  checks  sigued  in  blank  for  a  particolai 
purpose;  he  struck  out  the  words  **to  order,"  and  filled  up  the  blank, 
and  deposited  the  check  to  his  own  account  in  bank.  Held,  that  he 
was  guilty  of  forgery  in  making  a  false  instrument :  State  v.  Kro^tjer, 
47  Mo. 

Fraud.     See  Vendor  and  Purchaser, 

Frauds,  Statute  of. 

Agreement  within. — The  plaintiflTs  farm  being  sold  on  a  nJtortgage 
foreclosure,  was  bid  oflF  for  $2400  by  W.,  who  agreed  orally  with  the 
plaintiff  to  let  him  have  the  farm  back  on  the  payment  of  the  said  gam 
of  S2400  and  the  sum  of  $20  for  expenses.  The  plaintiff  failed  to  pro- 
cure the  money,  or  security,  within  the  time  limited ;  the  time  was  ex- 
tended, and  within  the  extended  time  he  procured  the  defendant  to  take 
a  conveyance  from  W.,  upon  the  terms  on  which  W.  had  agreed  tocoa- 
vey  to  the  plaintiff.  And  it  was  then  agreed,  by  parol  between  the 
parties,  that  the  plaintiff  should  remain  in  possession  and  receive  the 
rents  and  profits,  and  with  them  and  from  other  sources  refund  to  the 
defendant  what  he  had  paid  or  should  pay  or  secure  to  W.,  and  that  on 
such  payment  the  defendant  should  oonvey  the  premises  to  the  plaintiff. 
Ileld^  that  the  agreement  of  the  defendant  to  convey  the  premises  being 
by  parol  was  void  by  the  Statute  of  Frauds,  and  could  not  be  enforced 
in  equity :  Loomis  v.  Loomis,  60  Barb. 

Seldj  ahOf  that  the  plaintiff  having,  at  the  time  of  making  the  agree- 
ment, no  title  or  interest  in  the  premises,  and  there  being  no  legal  con- 
sideration received  from  him  for  the  promise  made  by  the  defendant, 
that  was  another  difficulty  thrown  in  his  way  by  the  Statute  of  Frauds:  Id. 

Fraudulent  Conveyances. 

The  New  York  Statute  of  Uses  and  Trusts  only  makes  conveyaocei 
fraudulent  and  void  as  against  the  creditors  of  the  grantor  at  the  time 
of  the  conveyance  :  Lovemore  et  al.  v.  Campbell  et  al.,  60  Barb. 

Even  though  a  conveyance  be  voluntary,  it  may  be  upheld  as  against 
the  subsequent  creditors  of  the  grantor :  Id, 

A  finding  of  fact  by  a  referee  that  conveyances  were  made  with  intent 
to  hinder,  delay,  and  defraud  the  future  creditors  of  the  grantor,  wheu 
the  whole  case  shows  that  there  were  then  no  creditors  to  be  defrauded, 
is,  in  law,  simply  absurd,  or  rather,  a  legal  impossibility :  Id, 

Guaranty. 

Notice — Lease. — It  was  stipulated  in  a  lease  for  two  years  that  the 
lessee  should  pay  the  lessor  rent,  in  a  certain  sum  for  the  entire  period, 
in  two  equal  payments,  for  which  the  lessee  agreed  to  give  his  notes 
with  surety  to  the  satisfaction  of  the  lessor.  Certain  third  persons  ex- 
ecuted an  agreement  annexed  to  the  lease,  as  follows :  "  Wc  guarantee 
that"  the  lessee  ** shall  perform  his  agreements  in  the  foregoing  con- 
tract." The  lessee  took  possession,  and  failed  to  execute  such  notes  or 
pay  the  sum  due,  of  which  notice  was  given  to  the  guarantors  ten  months 
after  the  commencement  af  the  lease.  Bel^^  that  the  guarantors  were 
not  released  from  their  liability  as  such  as  to  the  payment  of  the  money, 
by  the  neglect  of  the  lessor  to  notify  them  at  an  earlier  date  of  the 
failure  of  the  lessee  to  give  the  notes :  Leonard  v.  Shirts^  33  Ind. 
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Insurance. 

Notice — Wniver. — A  condition  in  a  fire  policy  was  that  notice  of  a 
fire  should  be  j^iven  to  the  "  secretary  forthwith."  The  morning  after 
the  fire,  the  insured  and  the  local  agent  of  the  company,  with  his  counsel, 
yisited  and  examined  the  premises;  the  insured  was  examined  on  oath, 
his  statement  signed  by  him  was  sent  next  day  by  the  agent  to  the 
secretary.  Held^  that  this  was  a  compliance  with  the  condition  :  Beatty 
V.  Lycoming  Ins.  Co,,  66  Pa. 

The  condition  required  that  there  should  be  given  to  the  secretary 
within  thirty  days  "  a  particular  account  of  such  loss."  The  notice  was 
a  loss  of  ^^  household  furniture  $367,  groceries  $233,"  the  same  as  it 
the  policy.  Heldy  that  the  court  below  properly  ruled  that  this  was  not 
a  compliance  with  the  condition :  JieM,  also,  that  the  question  of  suffi- 
ciency should  not  have  been  submitted  to  the  jury :  /(/. 

To  constitute  waiver  of  notice,  there  should  be  some  official  act  or 
declaration  of  the  company  during  the  currency  of  the  time,  something 
from  which  the  insured  might  reasonably  infer  that  the  underwriters  did 
not  mean  to  insist  on  it.     5lere  silence  is  not  enough  :  Id. 

After  the  thirty  days  without  '*  a  particular  account,"  nothing  but  an 
express  agreement  with  the  company  would  be  sufficient :  Id. 

Franklin  Fire  Ins.  Co.  v.  Updegraff,  7  Wright  350,  Inland  Ins.  Co. 
V.  Stauffer,  9  Casey  397,  distinguished :  Id. 

Double  Insurance — Value  0/ Property — Payment  info  Court. — A  fire 
policy  contained :  "  It  is  afjreed,  That  the  aggregate  amount  insured  in 
this  and  other  companies,  on  the  above-mentioned  property,  shall  not 
exceed  two-thirds  of  the  estimated  cash  value."  Held,  that  the  esti- 
mated value  was  that  at  the  time  of  insurance  :  Elliott  v.  Lycominy  Ins. 
Co.,  66  Pa. 

The  value  of  buildings  was  estimated  when  insured  at  $1950,  and  the 
amount  insured  81300;  additions  were  made;  the  agent  of  the  company 
certified  that  he  had  examined  and  the  addition  did  not  increase  the 
risk.  $1000  more  was  then  insured  in  another  company ;  the  buildings 
were  burned.  At  the  time  of  the  fire  the  value  of  the  buildings  was 
$4200.     Held,  that  the  first  policy  was  forfeited  for  over  insurance :  Id. 

If  a  company  after  notice  of  over  insurance  makes  and  collects  assess- 
ments, they  treat  the  contract  as  still  subsisting  and  are  estopped  from 
setting  up  a  forfeiture :  Id. 

An  over  insurance  was  made  and  afterwards  an  assessment  was  made; 
the  treasurer  discovering  the  error,  notified  the  local  agent  not  to  collect 
it ;  the  agent  forgetting  his  instructions  demanded  it,  but  recollecting 
them,  did  not  collect  it.     Heldy  not  to  be  a  waiver  by  the  company :  Id. 

Under  these  facts,  waiver  was  for  the  court :  Id. 

A  judge  is  not  bound  to  submit  a  mere  spark  of  evidence ;  there  must 
be  enough  to  raise  a  reasonable  question  for  decision  :  Id. 

An  insurance  was  on  a  house  and  stable  in  one  policy ;  an  over  insur- 
ance was  made  on  the  house ;  both  were  burned ;  the  company  tendered 
payment  for  the  loss  on  the  stable.  Held,  not  to  be  an  affirmance  of 
the  contract,  so  as  to  estop  them  from  setting  up  a  forfeiture  as  to  the 
house:  Id. 

Payment  of  money  into  court  when  the  declaration  is  on  a  special 
contract,  admits  the  contract  so  as  to  supersede  the  necessity  of  prov- 
ing it :  Id, 
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Payment  of  money  into  court  is  the  acknowledgment  of  the  right  of 
action  to  the  amount  brought  in,  but  not  beyond  that :  Id. 

Such  puyuient  waives  no  defence,  although  the  defence  be  to  the 
whole :  Id. 

.After  such  payment  the  case  goes  on  substantially  as  if  the  money 
had  not  been  paid  in )  the  defendant  may  take  a  defence  which  goes  to 
the  whole  cause  of  action :  Id. 

Judgment. 

IrretjularUy  in. — An  auditor  cannot  declare  a  judgment  on  an  amicable 
scire  facias  void  and  no  lien,  for  want  of  a  stamp  on  the  agreement  or 
for  any  other  irregularity :  Edwards* s  Appeal^  66  Pa. 

An  irregular  judgment  may  be  reversed  on  error,  but  it  is  good  until 
then.     An  auditor  can  disregard  a  judgment  only  where  it  is  void:  Id. 

Limitations,  Statute  op.     See  Sheriff's  Sale. 

Municipal  Corporation. 

Bonds. — The  bonds  issued  by  a  municipal  corporation,  although  not 
authorized  by  an  existing  statute,  become  binding  when  the  action  of 
the  corporation  is  subsequently  ratified  by  the  legislature  :  Steines  et  oL 
V.  Franklin  County  et  a/.,  47  Mo. 

V 

Negligence. 

Burden  of  Proof — In  an  action  for  negligence,  if  the  plaintiflP  makea 
out  SLprimdfacie  case,  the  burden  is  on  the  defendant  to  disprove  care, 
and  thus  establish  negligence  in  the  plaintiff:  Pennsylvania  Canal  Co. 
V.  Bentlcy,  66  Pa. 

If  the  plaintiff's  own  case  disclose  contributory  negligence  he  cannot 
recover:  Id. 

It  is  negligence  in  a  traveller  crossing  a  railroad,  not  to  st<>p  and  look 
up  and  down,  because  he  is  bound  to  presume  that  a  train  may  be  ap- 
proaching: Id, 

Where  a  duty  is  defined,  a  failure  to  perform  it  is  negligence  and 
may  be  so  declared  by  the  court :  Id. 

Where  the  measure  of  duty  is  not  unvarying,  and  a  higher  degree  is 
demanded  in  some  circumstances  than  in  others,  a  jury  alone  can  deter- 
mine what  is  negligence  and  whether  it  has  been  proved :  Id. 

Partnership. 

Attorneys. — Where  attorneys  as  partners  had  recovered  a  judgment 
for  their  client,  and  after  the  dissolution  of  the  firm  one  of  the  partners 
collected  the  debt  and  failed  to  pay  it  over  to  the  principal,  the  other 
partner  is  liable  to  an  action  for  the  money :  Bryant  v.  Ifavrkins,  47  Mo. 

Payment  into  Court.    See  iMurance, 

Pleading. 

Promissory  Note — Ar/ent. — A  promissory  note  payable  to  A.  B., 
"  agent  of  the  Enterprise  Insurance  Company,''  was  executed  for  tlie 
use  of  said  company  in  consideration  of  a  policy  of  insurance  under- 
written by  it.  Ileldy  in  a  suit  on  the  note  in  the  name  of  said  conjpnv. 
that  the  action  was  brought  by  the  proper  party:  Black  \.  EnUqir.it 
Ing.  Co.,  33  Ind. 
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An  answer  to  a  suit  by  an  insurance  company  on  a  promissory  note 
executed  to  such  company  in  consideration  of  a  policy  of  insurance 
issued  by  it,  alleging  that  the  plaintiff  is  a  foreign  insurance  company, 
and  that  the  contract  of  insurance  was  entered  into  in  this  state  through 
an  agent  resident  therein,  but  not  also  showing  a  non-compliance  with 
the  requirements  of  the  Act  of  December  21st  1865,  regulating  foreign 
insurance  companies,  &c.,  is  bad  on  demurrer :  Id, 

Parties — Set-Off—Prommory  Note. — Suit  on  a  note  by  the  payee 
against  the  maker.  Answer,  that  the  note  was  given  in  consideration 
of  the  sale  of  a  certain  number  of  sheep  purchased  by  the  defendant  of 
A  third  person  named,  and  for  no  other  consideration;  that  it  was  made 
payable  to  the  plaintiff  at  the  request  of  said  third  person,  who  repre- 
smted  that  he  desired  it  made  payable  to  the  plaintiff  for  the  purpose  of 
enabling  him  to  place  it  in  the  plaintiff's  hands  as  his  agent  for  collec- 
tioQj  and  for  no  other  purpose;  that  at  the  time  the  note  was  given, 
said  third  person  was  indebted  to  the  defendant  in  a  certain  sum,  of 
which  a  bill  of  particulars  was  annexed ;  and  the  defendant  offered  to 
set  off  said  indebtedness  against  the  note.  Beld^  that  the  answer  was 
bad,  for  the  reason  that  it  did  not  allege  that  the  plaintiff  was  not  the 
owner  of  the  note  in  his  own  right,  or  that  said  third  person  had  any 
right  thereto  or  beneficial  interest  therein :    Waddle  v.  Ilarbeck^  33  Ind. 

In  a  suit  by  a  trustee,  the  defendant  may  set  off  a  debt  due  him  from 
the  cestui  que  trust :  Id. 

Suit  on  a  note  by  the  payee  against  the  maker.  Answer,  by  way  of 
set-off,  that  the  plaintiff  was  not  the  owner  of  the  note  and  had  no  in- 
terest in  it,  but  was  merely  the  agent  of  a  third  person  named,  who 
procured  the  note  to  be  made  payable  to  the  plaintiff,  to  enable  the 
latter  to  collect  it  as  such  agent,  and  for  no  other  reason ;  that  the  note 
was  given  for  certain  articles  sold  to  the  defendant  by  said  third  person ; 
that  at  its  date  said  third  person  was  indebted  and  still  continued  to  be 
indebted  to  defendant  for  goods  sold  and  delivered  by  the  laiter  to  the 
former,  of  which  a  bill  of  particulars  was  filed,  amounting  to  a  certain 
sum,  less  than  the  amount  of  the  note ;  that,  by  agreement  of  the 
parties,  said  note  was  made  payable  to  the  plaintiff  for  the  purpose  of 
enabling  him  to  settle  the  same  and  receive  from  the  defendant  the 
excess  over  the  amount  of  said  indebtedness  which  it  was  agreed,  when 
the  note  was  made  and  delivered,  should  be  applied  in  part  payment  of 
the  note.  Held,  that  the  answer,  if  true,  made  the  plaintiff  a  trustee  of 
an  express  trust,  under  the  statute,  and  capable  of  maintaining  the 
action  in  his  own  name :  held^  also^  that  the  answer  was  good  on  de- 
murrer: Id, 

Practice. 

Objections  must  he  made  in  Season. — If  there  is  any  foundation  for 
the  objection  that  a  recovery  has  been  had  upon  grounds  not  alleged  in 
the  complaint,  it  should  be  made  in  season.  After  judgment,  it  is  too 
late  for  the  unsuccessful  party  to  avail  himself  of  it :  Updike  v.  Abel^ 
60  Barb. 

New  Trial /or  Want  0/  Proof. — Under  the  system  of  practice  estab- 
lished by  the  Code,  in  order  to  entitle  a  defendant  to  a  new  trial,  on 
the  gn>uud  that  the  plaintiff  has  not  proved  the  case  made  by  his  com- 
plaint, it  must  appe!ir  that  the  cause  of  action  is  unproved  in  its  entire 
scope  :  /(/. 
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Kailroad.     See  Negligence, 

Unnecessary  Injury  to  Lands — Suit  for  Damages. — The  charter  of  i 
railroad  company  provided,  that  "  in  all  cases  where  the  owners  of  hod 
or  stone  necessary  for  the  use  and  construction  of  said  road  shall  refa.^ 
to  relinquish  the  same  to  the  corporation,  or  shall  refuse  to  accept  a 
fair  compensation  therefor,  it  shall  be  kwful  for  the  corporation,  by 
their  president  or  any  superintendent,  agent,  or  engineer  emplojed  by 
them,  to  enter  upon  and  take  possession  and  use  the  same,  avoiding  in 
all  cases  unnecessary  damage  or  injury  to  the  owners  or  proprietors;" 
and  the  charter  then  provided  the  mode  of  the  assessment  and  payment 
of  the  damages  to  the  landowner.  Beld^  that  the  damages  to  be  assessed 
and  paid  in  the  mode  prescribed  by  the  charter  were  those  rcsaltiog 
from  a  construction  of  the  road  with  care,  skill,  and  prudence,  not  odI? 
as  to  the  safety  of  persons  and  property  passing  over  the  road,  but  al:iO 
as  to  the  protection  and  safety  of  the  property-holder ;  and  that  if  by 
reason  of  any  want  of  care,  skill,  or  prudence  for  the  protection  and 
safety  of  the  landowner,  his  property  was  unnecessarily  damaged  in  tbe 
construction  or  repairing  of  the  road,  he  might  recover  therefor  in  an 
action  for  damages  as  at  common  law :  Terre  Haute  and  Indianapolit 
R,  R,  Co.  V.  McKinley,  33  Ind. 

Sale. 

Stoppage  in  transitu, — A.  shipped  from  Chicago  a  quantity  of  wheat, 
consigned,  according  to  bill  of  lading  in  duplicate  taken  by  him,  t^)  B., 
at  Indianapolis,  on  account  of  A.,  who  had  contracted  it  to  B.,  '  it  it 
was  not  to  be  his  till  paid  for.  A.  drew  at  sight,  on  the  date  of  tbe 
shipment,  for  the  price  of  the  wheat,  attaching  to  the  draft  one  copy  of 
the  bill  of  lading  endorsed,  and  negotiated  the  draft  at  a  Chicago  bank, 
which  transmitted  it  to  an  Indianapolis  bank  for  collection.  Baring  the 
forenoon  of  the  day  after  the  shipment,  while  the  wheat  was  in  transit, 
C.  purchased  the  wheat  of  B.,  at  Indianapolis,  and  paid  for  it,  taking 
from  him  at  the  time  a  bill  of  lading  for  the  wheat,  issued  by  a  railroad 
company  at  Indianapolis,  on  that  day,  to  B.,  on  account  of  C,  who  sup- 
posed the  wheat  had  then  arrived  at  Indianapolis.  The  shipping  list 
had  been  received,  but  the  wheat  did  not  arrive  till  the  night  of  the 
following  day.  C.  had  no  notice  of  any  right  of  A.  to  the  wheat.  Said 
drafl  reached  Indianapolis  at  about  the  hour  that  B.  sold  the  wheat  to 
C.  An  attempt  was  immediately  made  to  present  the  drafl,  but  B.,  the 
drawee,  who  was  insolvent  and  failed  that  day,  could  not  be  found.  In 
the  afternoon,  the  Indianapolis  bank  notified  the  carrier,  said  railroad 
company,  to  hold  the  wheat  for  the  consignor;  and  at  a  later  hoar  on 
the  same  day,  a  similar  notice  was  given  at  the  express  instance  of  said 
consignor,  and  the  wheat  was  held  accordingly.  Held^  in  an  action  of 
replevin  by  C,  that  he  had  no  right  to  the  possession  of  the  wheat: 
Pattlson  V.  Culton  et  al.,  33  Ind. 

Set-Off.     See  Decedent's  Estate, 

Sheriff's  Sale. 

Execution, — Upon  &  venditioni  exponas,  the  sheriff  cannot  levy  upon 
and  sell  lands  not  previously  seized,  and  his  sale^ will  convey  no  title: 
Maupin  et  aL  v.  Emmons  et  al.,  47  Mo. 
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StattUe  of  Liif^itations. — Land  was  sold  by  the  sheriflF,  there  being  no 
special  tenna  of  sale ;  the  purchaser  failed  to  comply  ;  it  was  again  sold 
for  a  less  sum  :  the  Statute  of  Limitations  began  to  run  from  the  failure 
to  comply  and  not  from  the  second  salo :  Funk  v.  S>»"'fhj  G6  Pa. 

The  legal  inference  of  a  promise  to  pay  was  from  the  bid,  the  failure 
to  pay  was  the  breach,  from  which  the  cause  of  action  arose,  and  the 
difference  between  the  sales  was  evidence  as  to  the  measure  of  dam- 
ages :  Id, 

This  was  not  the  result  of  an  alternative  contract  to  pay  damages  in 
lieu  of  the  bid,  but  an  election  of  the  sheriff  to  put  up  the  property 
again  and  to  sue  for  damages :  Id, 

The  postponement  of  the  second  sale  is  the  act  of  the  sheriff  or  the 
party  who  directs  him,  for  which  the  bidder  is  not  responsible :  Id. 

Slander. 

Words  Actionable  per  se — Presumptions  as  to  Criminal  Offences, — In 
slander  it  is  not  necessary  that  all  the  words  laid  in  the  declaration 
should  be  actionable ;  it  is  sufficient  if  some  are  :  Klumph  v.  Dunny 
66  Pa. 

All  words  spoken  at  the  time  may  be  laid  and  given  in  evidence  as 
showing  the  animus :  Id, 

Where  words  impute  that  a  common-law  offence  had  been  committed 
in  another  state,  it  need  not  be  affirmatively  proved  that  the  offence  was 
indictable  there  :  Id, 

The  presumption  is  that  the  common  law  of  a  sister  state  is  similar  to 
our  own :  Id. 

That  words  should  impute  an  offence  for  which  there  would  be  lia- 
bility to  prosecution  or  punishment,  is  not  the  criterion  of  their  action- 
able character :  Id. 

To  render  words  actionable  per  se  they  must  impute  an  offence  of 
moral  turpitude  punishable  criminally :  Id,         , 

The  law  as  to  the  offence  in  the  country  in  which  the  words  are 
spoken  is  to  determine  their  character :  Id. 

Words  spoken  in  Pennsylvania  charged  the  commission  of  adultery 
in  Georgia.     Held^  that  they  were  actionable  per  se :  Id. 

The  position  in  life  and  the  family  of  a  plaintiff  in  slander  are  im- 
portant circumstances  as  bearing  on  the  question  of  damages  and  are 
admissible ;  they  need  not  be  laid  in  the  declaration :  Id, 

Stamp.     See  Judgment. 

Surety. 

Official  Bond, — Where  A.  was  requested  to  become  a  surety  ou  a 
sheriff's  official  bond  by  B.,  a  person  having  no  connection  with  the 
bond,  which  was. not  then  present,  and  A.  told  B.  that  the  latter  might 
sign  the  name  of  the  former  to  the  bond,  provided  that  C.  and  D.  first 
executed  it,  and,  A.  never  having  seen  the  bond,  never  having  been 
requested  by  said  sheriff  to  execute  it,  and  never  having  had  any  com- 
munication in  relation  to  the  bond  with  said  sheriff  or  any  other  person, 
except  B.,  the  name  of  A.  was  signed  by  B.  to  the  bond,  which  was 
never  executed  by  C.  or  D. ;  HM^  that  A.  was  not  bound  as  a  surety : 
Bagot  y.  Staie^  ex  rel,  Dennison,  33  Ind. 
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A  sheriff's  return  to  an  execution,  showing  the  collec^on  of  the  money 
thereon,  is  conclusive  upon  the  sureties  on  his  official  hond  in  a  suit  on 
such  bond  on  the  relation  of  the  execution-plaintiff  for  the  failure  of 
the  officer  to  pay  over  such  money :  Id, 

Promissmy  Note — Consideration. — Where  a  promissory  note  with 
surety  has  been  given  upon  an  agreement  that  the  payee  shall  deliver 
up  to  the  maker  another  note  for  the  same  amount  theretofore  executed 
by  the  same  maker  with  other  surety  to  the  same  payee,  and  the  payee 
fails  to  so  deliver  up  said  other  note,  there  is  no  consideration  to  sap- 
port  the  new  note :  Hee(/  v.  Weigand,  33  Ind. 

If  such  new  note  be  given  to  indemnify  the  security  on  the  old  note, 
the  new  one  becomes  an  additional  security  in  the  hands  of  the  payee; 
and  the  surety  for  whose  indemnity  it  has  been  given,  having  paid  the 
debt  and  received  said  new  note  from  the  payee,  may  recover  thereon, 
against  the  new  surety  :  Id. 

Taxation. 
Collector — Suit. — Although  an  assessment  for  taxes  be  erroneous  in 
part,  the  collector  is  not  personally  liable  to  an  action  at  the  suit  of  a 
party  from  whom  taxes  have  been  levied :  St.  Louis  Mutual  Life  Lu, 
Co,  V.  Charles^  47  Mo. 

Title. 

Recording  Deeds — Notice. — A  purchaser  at  an  execution  sale, 
knowing  the  fact  that  a  third  party  is  in  possession  of  the  land 
sold,  is  put  upon  inquiry  as  to  the  title  by  which  such  party  holds. 
An  unrecorded  deed  is  good  as  between  the  parties  thereto  and  all 
persons  having  actual  notice  thereof:  Maupin  et  al.  v.  Emmons  et  oi., 
47  Mo. 

Usury.     See  Corporation. 

Finding  as  to  Interest. — Where,  in  an  action  upon  a  promissory  note, 
the  single  question  to  be  tried  is,  whether  there  was  a  corrupt  and 
usurious  agreement  made,  upon  a  loan  of  money  which  was  the  consid- 
eration of  the  note,  the  interest  of  the  parties  is  a  question  of  fact;  and 
that  question  having  been  found  by  the  jury  against  the  defendants, 
upon  conflicting  evidence,  their  finding  is  conclusive ;  unless  some  error 
was  committed,  on  the  trial,  by  the  judge  in  his  rulings  or  charge  to 
the  jury :  Horton  y.  Moot^  60  Barb. 

What  are  Questions  of  Fact. — Whether  the  transaction  was  a  con- 
trivance on  the  part  of  the  plaintiff,  by  which  he  obtained  more  than 
seven  per  cent,  for  the  loan  or  forbearance  of  money ;  whether  it  was  a 
fraud  upon  the  statute,  to  cover  usury;  whether  the  plaintiff  bought  the 
note  of  the  bank  at  which  it  was  payable  ;  or  whether  the  bank  acted 
as  the  agent  of  the  plaintiff  in  committing  the  fraud  ; — arc  not  questions 
of  law  independent  of  the  facts  upon  which  the  propositions  are  based. 
And  if  th^  jury  find,  correctly,  against  the  defendants,  upon  them,  tlie 
court  cannot  reverse  their  findings  :  Id. 

Vendor  and  Purchaser. 

Damages  for  Fraudulent  Representations  of  Vendor. — In  an  action 
by  a  purchaser  of  land  against  the  .vendor,  to  recover  damages  fur  fraa- 
dulent  representations  of  the  latter,  the  evidence  sho    •  I  that  during 
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the  negotiations  the  plaintiff  informed  the  defendant  that  ho  would  not 
purchase  lauds  held  under  a  tax  title,  and  that  the  defendant  represented 
that  he  '*  had  good  title,  and  the  best  kind  of  title/'  to  the  lands  in 
question ;  that  they  had  been  selected  as  choice  lands,  many  years 
before,  by  one- who  had  great  opportunities  of  locating  choice  lands; 
and  that  such  person  had  conveyed  some  of  thcra  to  his  brother,  and 
the  latter  had  conveyed  them  to  the  defendant.  The  falsity  of  the 
representations  was  clearly  proved,  and  the  judge  charged  the  jury  that 
there  was  no  dispute  that  the  lands  were  held  by  the  defendant  under 
t4ix  titles;  and  that  if  tlio  defendant  made  the  representations  proved, 
knowing  that  the  title  was  a  tax  title,  it  would  be  a  fraud.  IIel<ifj  that 
the  charge  was  correct ;  and  that  a  verdict  having  been  rendered  for 
the  plaintiff,  in  accordance  with  it,  and  upon  the  weight  of  evidence^  ia 
new  trial  was  improperly  granted :   Upilyke  v.  Ahel^  60  Barb. 

Yenddrs  Liabiliti/  to  Return  Purchase- Monei/,  or  Give  Possession. — 
An  agreement  by  parol  having  been  made  between  the  plaintiff  and  the 
defendants,  for  the  sale  of  a  dwelling-house  by  the  latter  to  the  former, 
and  the  possession  thereof,  the  plaintiff  paid  the  purchase-money.  A 
writing  was  subsequently  executed  by  the  defendants,  and  delivered, 
but  it  did  not  contain  all  the  agreement.  And-  upon  the  plaintiff  ob- 
jecting to  and  returning  it,  on  the  ground  that  it  did  not  provide  for 
giving  him  the  possession,  the  defendants  virtually  admitted  the  fact  by 
not  denying  it,  and  agreeing  to  make  it  all  right.  Held,  that  the  de- 
fendants having  received  the  plaintiffs  money  upon  an  agreement  to 
give  him  possession,  equity  and  common  justice  demanded  that  they 
should  make  him  good  by  returning  the  money,  or  giving  possession  ac- 
cording to  the  agreement:  Ifoai^  v,  Owen,  60  Barb. 

Held,  also,  that  the  jury  having  found  that  the  writing  was  not  a 
c  juveyance  to  the  plaintiff,  he  was  not  bound  to  reconvey  the  building 
to  the  defendants  before  bringing  an  action  to  recover  back  the  purchase- 
money  he  had  paid.  That  it  was  sufficient  for  him  to  demand  posses- 
session,  or  a  return  of  the  purohase-money :  Id. 

Fraudulent  Purchase  of  Goods — Right  of  Vendor  to  rescind — Ad- 
mixture of  Goods — Loss  of  Identity. — A.  &  Co.,  who  were  insolvent  at 
the  time,  purchased  of  the  plaintiff  a  quantity  of  wool,  on  credit,  with  a 
preconceived  design  not  to  pay  for  it ;  and  a  portion  of  it  having  been 
delivered,  it  was  immediately  put  into  the  mill  of  the  purchasers,  and  a 
part  thereof  was  in  process  of  being  manufactured,  when  A.  &  Co.  made 
an  assignment  of  all  their  personal  property  in  trust  for  the  benefit  of 
their  creditors,  and  the  defendant,  claiming*  under  the  assignees,  took 
possession  of  the  wool  at  the  said  mill.  The  plaintiff,  claiming  the  right 
to  rescind  the  sale  on  the  ground  of  fraud,  demanded  a  return  of  the 
property.  Hdd,  that  the  purchase  of  the  wool,  by  A.  &  Co.,  having 
been  fraudulent,  the  delivery  of  the  property  to  them  gave  them  no 
title  to  it.  That  the  assignment  was  fraudulent  and  void  as  against  the 
plaintiff.  That,  the  assignees  not  being  bond  fide  purchasers,  their 
title  was  no  better  than  that  of  their  assignors.  That  the  defendant 
was  not  a  hond  fide  purchaser,  and  could  claim  no  protection  as  such. 
That  the  plaintiff  had  a  right  to  have  the  original  sale  rescinded.  That 
the  wool  had  not,  by  the  acts  of  A.  &  Co.  in  mixing  the  same  with  other 
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wool,  and  commeDcing  the  manufacture  thereof,  lost  its  identity  and 
become  changed  into  a  new  product,  before  the  transfer  by  the  assignees 
to  the  defendant,  so  as  to  prevent  the  plaintiff  from  rescinding  the  sale 
and  reclaiming  the  property  :  Joslin  y.  Coroee^  60  Barb. 

What  Purchasers  are  Frotected. — It  is  only  innocent  purchasers,  who 
purchase  property  converted  into  a  different  species,  that  can  be  pro- 
tected ;  and  not  even  an  innocent  purchaser  is  so  protected,  who  takes 
the  title  from  a  trespasser  or  wrongdoer,  because  the  trespasser  had 
none  to  give :  Id, 

Rights  of  Vendor. — The  owner  of  the  original   material  may  still 
retake  it  in  its  improved  state,  or  he  may  recover  its  improved  value :  /</. 
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THE  LEGAL  PROFESSION  IN  ENGLAND  AND 

AMERICA. 

We  have  incidentally  alluded  to  the  main  topic  of  this  paper 
before,  but  not  so  much  in  detail  as  its  importance  deserves. 

It  is  generally  known  in  America,  that  the  profession  in  Eng- 
land keep  up  a  distinction  between  attorneys  and  solicitors  on  the 
one  hand,  and  counsellors  or  barristers  on  the  other,  which  is  not 
regarded  in  this  country.  But  we  apprehend  the  extent  of  this  dis- 
tinction, and  how  it  operates,  is  not  generally  appreciated,  if  indeed 
it  be  at  all  generally  understood  here.  It  is  not  that  they  do  not 
meet  and  interchange  views,  for  that  they  must  of  necessity  con- 
stantly do.  But  they  are  as  entirely  distinct  as  it  is  possible  for 
any  two  classes  of  men  to  be  who  are  employed  in  carrying  for- 
ward the  same  enterprises,  and  are  constantly  in  immediate  juxta- 
position. 

Whether  this  distinctness  and  entire  separation  'between  these 
two  orders  of  the  same  profession  is  wise  or  not,  or  how  far  it 
might  be  modified,  with  the  mutual  advantage  of  both  classes,  we 
do  not  purpose  now  to  consider.  There  has  been,  and  is  being 
now  in  England,  a  good  deal  said,  and  something  done  in  regard 
to  this  question  of  separation,  or  consolidation,  or  modification  of 
this  relation.  And  we  may  allude  to  it  again  in  that  relation.  But 
for  the  present  we  desire  to  point  out  how  the  matter  stands  there. 

In  the  first  place,  then,  the  attorneys  and  solicitors  in  England, 
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and  eqaallj  in  Scotland  and  Ireland,  are  not  members  of  the  bar 
at  all.  They  are  not  allowed  to  sit  within  the  bar,  unless  it  be  as 
matter  of  indulgence  or  courtesy,  while  instructing  or  consulting 
one  of  the  barristers ;  and  then  they  are  generally  expected  to 
stand  as  men  stand  in  the  presence  of  princes,  or  of  marked  snpe- 
riors  in  age  or  position.  We  do  not  mean  that  if  a  solicitor  has 
occasion  to  hold  a  very  long  consultation  with  the  counsel  or  bar- 
rister at  the  bar,  which  practically  seldom  occurs,  and  out  of 
weariness  or  forgetfulness  he  should  sink  down  upon  the  nearest 
bench  within  the  bar,  or  lean  against  it,  he  would  be  admonished 
by  the  barrister  to  stand  up,  although  that  •  may  possibly  some- 
times occur.  But  generally,  we  suppose,  this  or  any  similar 
departure  from  that  etiquette  would  be  attributed  to  some  infir- 
mity, either  of  body  or  mind,  more  commonly  the  latter,  perhaps, 
as  where  we  see  one  drumming  on  his  hat,  or  the  table,  we  attri- 
bute it  to  want  of  culture,  or  absent-mindedness,  or  both,  some- 
times. 

There  is  no  place  within  the  bar  where  the  solicitors  (for  that 
is  now  the  universal  term  by  which  that  grade  of  the  profession 
is  called),  can  sit.  And  for  convenience,  in  order  to  be  always 
ready  to  give  instructions  to  counsel  during  the  trial  of  causes, 
the  solicitors  sit  upon  a  long  bench,  in  front  of  the  clerk's  desk, 
facing  the  barristers.  And  as  the  barristers  engaged  in  the  con- 
duct of  the  cause  sit  as  far  forward  as  they  can,  the  solicitors 
come  very  nearly  in  communication  with  the  front  row  of  the  bar, 
upon  which  the  queen's  counsel,  who  alone  act  as  senior  counsel, 
uniformly  sit ;  and  those  engaged  in  the  particular  trial  sit  on  the 
very  front  row.  The  junior  counsel  arie  always  taken  from  those 
barristers  who  have  not  yet  been  promoted  to  the  order  of  queen's 
counsel,  and  thereby  permitted  to  wear  silk  gowpp  Before  this 
promotion  they  only  wear  what  are  called  "stuff  gowns,"  made 
of  some  smooth  black  stuff,  delaine  or  worsted.  The  two  front 
rows  in  the  bar  are  usually  appropriated  to  queen's  counsel,  and 
the  more  numerous  class  of  those  who  have  not  attained  to  that 
degree  occupy  the  rows  further  back,  all  the  rows  rising  one  above 
another,  so  as  to  enable  those  upon  each  seat  to  address  the  court 
over  the  heads  of  those  on  the  forward  rows,  when  all  are  stand- 
ing. Nothing  can  be  conceived  more  uncouth  or  inconvenient 
than  the  entire  arrangement  of  an  English  court-room.  In  Paris 
it  is  entirely  different.    There  the  Palace  of  Justice  is  one  of  the 
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most  venerable,  roomy,  comfortable,  and  at  the  same  time  august 
of  all  the  public  buildings  of  that  elegant  metropolis.  And  the 
coart-rooms  in  the  Palace  of  Justice  are  broad  and  high,  and  roomy, 
like  our  American  court-rooms,  except  that  there  most  of  the  space 
is  appropriated  to  the  convenience  of  the  judges,  while  in  Eng- 
land, as  here  also,  the  judges'  quarters  are  very  narrow,  and  those 
of  the  bar  more  ample. 

The  difference  of  the  social  position  of  the  two  classes  of  the 
profession  in  England  is  world-wide  apart.  That  of  the  barrister 
is  esteemed  among  the  first  class  of  the  gentle  and  well-bred  in 
the  kingdom,  coming  next  to  the  nobility  and  gentry  itself.  All 
the  high  judicial  offices  of  the  realm,  and  its  dependencies,  come 
exclusively  from  the  higher  order  of  the  profession.  No  judicial 
appointments,  as  a  rule,  are  made  from  the  solicitors.  Indeed, 
none  can  be  so  made.  Many  very  eminent  judicial  officers  have 
from  time  to  time  begun  life  as  solicitors,  but  they  have  become 
barristers  long  before  they  were  made  judges,  and  this  by  keeping 
their  full  terms  in  one  of  the  Inns  of  Court  or  Law  Colleges,  the 
only  avenue  to  the  higher  grade  in  the  profession.  Lord  Hard- 
wiCKB  was  originally  a  solicitor.  And  the  same  is  true  of  Chief 
Justice  Wilde,  of  the  Common  Pleas,  afterwards  Lord  Chan- 
cellor, Truro,  a  very  eminent  judge,  and  we  believe  the  present 
Mr.  Justice  Hannen,  of  the  Queen's  Bench,  was  at  one  time  a 
solicitor,  and  that  he  was  called  to  the  bench  before  he  had  taken 
his  silk  gown.^  And  there  are  many  other  similar  exceptional 
cases.     But  the  rule  is  otherwise. 

The  distinction  between  senior  and  junior  counsel,  not  only 
in  position  but  in  work,  is  maintained  with  great  strictness,  and 
it  might  almost  be  said,  severity.  A  barrister  "  in  stuff,"  who 
settles  the  pleading,  and  does  much  of  the  manual  labor  in  pre- 
paring a  cause  for  hearing,  the  moment  he  ''  takes  silk,"  as  it  is 

1  Mr.  Jeaffreson,  in  his  Book  about  Lawyers,  gires  a  long  list  of  distinguished 
members  of  the  bar,  who  began  as  solicitors ;  among  whom  he  enumerates  Sir 
William  Grant,  Master  of  the  Rolls,  and  one  of  the  most  eminent  of  all  the  long 
line  of  English  equity  judges ;  Lord  Mansfield,  the  most  original  and  self-reliant 
of  all  the  distinguished  common-law  judges ;  Lord  Thurlow,  for  many  years  Lord 
High  Chancellor,  and  whose  ability  and  independence  gained  him  respect,  in  spite 
of  his  sometimes  coarse  wit  and  constant  profanity ;  and  Sir  Samuel  Romillt, 
one  of  the  most  commanding  advocates  of  the  equity  bar  and  the  father  of  the 
present  Lord  Romillt,  Master  of  the  Rolls,  and  a  law  lord  for  hearing  appeals  in 
the  Honse  of  Lords,  although  but  seldom  sitting  in  that  capacity. 
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called,  ceases  from  all  such  work,  even  in  the  causes  in  which  he 
is  already  engaged,  and  other  counsel  must  be  employed  and 
instructed  before  the  case  can  proceed,  if  the  delay  costs  the  loss 
of  a  trial  at  the  time  appointed.  At  least  this  is  the  rule.  There 
may  be,  now  and  then,  an  exceptional  case,  growing  out  of  the 
exceptional  character  of  the  man;  for  in  England,  as  every- 
where, there  will  be  some  exceptional  characters  who  will  insist 
upon  doing  their  own  work  in  their  own  way  in  spite  of  all  the 
canons  of  custom,  or  the  horrors  of  those  who  will  regard  them  as 
little  less  than  barbarian,  because  they  presume  thus  to  transgress 
the  rules  of  etiquette. 

But  no  solicitor  is  ever,  under  any  pretence  whateyer,  per- 
mitted to  intrude  himself  into  any  ofiSce  or  function  of  the  bar- 
rister, either  senior  or  junior.  He  may  know  more  law,  and  be 
better  able  to  present  the  case  understandingly  to  court  or  jury 
than  all  the  barristers  in  London  or  Middlesex ;  and  that  is  some- 
times true  in  a  particular  case ;  but  he  cannot  be  allowed  to  say 
one  word  to  the  court  or  jury,  or  to  ask  one  question  of  any 
witness  under  any  pretence  whatever.  One  would  just  as  soon 
expect  him  to  come  into  court  in  puris  naturalibuSy  or  to  utter 
the  direst  profanity  in  the  presence  of  the  judges.  The  thing  is 
not  even  to  be  dreamed  of.  If  one  happens  to  have  a  compli- 
cated cause,  or  a  stupid  barrister  to  conduct  it,  which  is  not  an 
exceptional  case  anywhere,  he  must  be  content  to  let  his  solicitor, 
perhaps  a  brilliant  man  and  an  elegant  speaker,  distil  his,  the 
lieutenant's,  ideas  through  the  cranium  of  his  forlorn  senior 
counsel,  who  is  the  only  man  whom  etiquette  will  allow  the  court 
and  jury  to  listen  to,  in  the  first  instance,  the  other  barristers 
following  him  in  the  order  of  seniority,  but  the  solicitors  never, 
under  any  circumstances. 

There  is  another  rule,  too,  which  looks  very-  queer  to  an 
American  lawyer.  The  most  condescending  and  courteous  bar- 
rister will  not,  on  any  account,  tfUow  himself  to  communicate 
with  his  client,  face  to  face.  That  must  be  done,  and  can  only 
be  done  through  the  solicitor.  The  client  may  himself  under- 
stand the  case  better  than  any  barrister,  both  the  law  and  the 
fact.  He  may  have  a  cause  of  great  complication  and  difficulty. 
He  may  sometimes  feel  that  his  solicitor  is  not  fortunate  either 
in  his  comprehension,  or  his  mode  of  communicating  with  counsel, 
and  that  he  fails  to  give  the  fullest  force  of  the  cause,  or  some 
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particular  points  of  it,  to  the  counsel.  No  matter,  his  mouth  is 
sealed.  He  must  commit  an  inexcusable  discourtesy,  or  lose  his 
cause,  and  lose  it  any  way  he  will,  if  he  presumes  to  violate  the 
cast-iron  etiquette  and  consistency  of  the  English  ban  His 
counsel  would  throw  up  his  brief  in  the  midst  of  the  trial  if  his 
client  should  presume  to  speak  to  him  in  court,  or  indeed  out  of 
court,  in  regard  to  the  cause.  It  is  a  thing  not  to  be  endured, 
and  no  man  ever  thinks  of  it  any  more  than  the  culprit,  in  t!ie 
dock  under  sentence  of  death,  thinks  of  redeeming  his  lost 
position  by  an  acssault  upon  the  judge !  The  thing  is  simply 
impossible.  It  is  not  only  fiat  ju%titia  ccelum  ntat,  but  let  justice 
come  in  its  own  way,  or  the  sky  vnU  fall ! 

Now  all  this  sounds  very  ludicrous  to  an  American ;  more  so, 
if  possible,  than  our  practice  does  to  an  English  barrister.  An 
English  barrister  in  full  practice  cannot  well  comprehend  how 
this  is  endured  by  American  counsellors,  for  whom  he  cannot  help 
entertaining  a  sort  of  half-and-half  respect,  after  seeing  them, 
day  after  day,  and  finding  that  they  sometimes  understand  the 
rules  of  the  English  law  quite  as  familiarly  as  himself,  whom  he 
cannot  help  respecting,  we  say*,  if  he  would;  but  there  is  cer- 
tainly no  want  of  courtesy  among  the  English  bar  towards  their 
brethren  in  America,  as  many  of  us  have  had  the  very  best  reason 
to  know  and  to  feel.  But  still,  with  every  disposition  to  put  him- 
self in  our  places,  he  cannot  comprehend  how  such  a  man  who 
seems  just  as  courtly  and  polished  and  learned  as  himself,  can 
possibly  ever  condescend  to  be  dogged  by,  it  may  be,  a  rather 
rough  and  disagreeable  client  for  months  and  years,  not  only  at 
his  office  and  in  office  hours,  but  at  his  dwelling  also ;  and  at  all 
hours  and  in  all  places;  at  home  and  abroad;  in  the  railway 
carriage  and  by  the  wayside,  and  by  letters  innumerable ;  on  all 
days,  fasti  et  nefasti;  before  church  and  after  church;  at 
baptisms,  and  fksts,  and  festivals ;  not  giving  him  time  to  eat  or 
sleep  in  quiet,  and  ready,  as  the  good  patriarch  said  in  his 
extremity,  "  to  swallow  down  his  spittle"  before  he  dies.  We 
do  not  blame  our  English  brethren  for  escaping,  if  they  can,  this 
awful  ordeal.  It  is  too  sad  a  truth  to  be  lightly  spoken  of;  but 
it  is  the  life  of  an  American  lawyer  in  full  practice,  and  it  ought 
not  to  surprise  any  one  that  the  profession  in  other  countries 
cannot  comprehend  why  we  submit  to  it.  But  we  do,  neverthe- 
less. 
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It  is  a  necessity  which  grows  out  of  our  perfect  social  equalitj 
among  all  grades  and  denominations  of  men.  We  doubt  if  the 
same  degree  of  separation  between  the  solicitor  and  counsel,  or 
between  client  and  counsel,  exists  anywhere  else,  as  in  England. 
We  are  sure  this  separation  is  much  less  rigidly  enforced  in  Scot- 
land than  in  England.  In  Edinburgh  the  members  of  the  bar 
commonly  have  their  offices  at  their  dwellings,  and  there  meet  tlje 
solicitors  and  their  clients ;  and  in  France  there  seems  to  be  no 
reluctance  among  the  most  eminent  avocats  to  meet  both  clients 
and  the  subordinate  members  of  the  profession,  whether  avocats 
or  avou^s,  as  the  solicitors  are  there  called. 

We  are  not  surprised  at  the  recent  movement  in  England  to 
provide  a  more  liberal  basis  for  the  intercourse  of  the  different 
grades  of  the  profession.  We  have  watched  the  movement  with 
sincere  interest;  not  because  we  have  any  hope  that  it  could 
teach  any  lesson  which  it  would  be  possible  for  us  to  profit  bj. 
This  is  one  of  the  subjects  to  which  the  maxim  ntUla  wettigia 
retrarsum  applies  with  invincible  force.  It  would  no  more  be 
possible  for  the  American  bar  to  adopt  and  enforce  any  rules  of 
etiquette  among  themselves  except  those  of  the  most  general  and 
unmeaning  character,  than  it  would  to  restore  the  wig  and  gown, 
which  are  certainly  not  without  their  significance  and  value  in 
the  English  bar.  There  is  something  about  this  matter  of  cere- 
monial, in  America,  which  seems  puzzling,  when  attempted  to  be 
viewed  upon  any  basis  of  reason  or  consistency;  or,  to  speak 
more  artistically  in  the  affected  terminology  of  the  schools,  when 
psychologically  considered.  There  is  no  country  in  the  world, 
probably,  so  fond  of  all  manner  of  ceremonial,  pertaining  to 
dining-room  and  drawing-room  manners.  And  the  same  is  tnie 
of  all  social  fetes,  weddings  included.  The  Americans  seem  wiU- 
ingly  to  make  themselves  a  world-wide  laughing  stock,  in  all  these 
matters,  by  their  very  excesses.  But  the  moment  you  touch  any 
such  matter,  or  official  dress  or  ceremony,  unless  it  be  in  the  army 
or  navy,  there  seems  to  spring  up  a  kind  of  competitive  rage,  to 
absolutely  run  the  thing  into  the  ground ;  as  if  they  could  never 
rest  satisfied  with  the  work  of  demolition.  The  movement  in 
Congress  to  dispense  with  all  diplomatic  costume,  by  our  repre- 
sentatives abroad,  was  a  striking  instance  of  infatuation  in  this 
way,  which  no  foreigner  ever  will  or  can  comprehend ;  except  as 
an  appeal  to  the  popular  prejiulice,  in  our  own  country,  against 
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official  ceremonial.  That  our  ministers  should  be  in  advance  of 
all  others  in  dress  and  ceremonial  everywhere  else  but  at  court, 
and  positively  barbarous  there,  is  not  easy  of  explanation,  except 
upon  the  basis  of  an  appeal  to  popular  prejudice ;  and  in  that 
view  it  is  scarcely  respectful  to  the  courts  where  we  claim  recog- 
nition, since  commonly  we  expect  the  head  of  a  household  to  set 
the  pattern  of  ceremonial  in  his  own  house,  and  others  to  follow ; 
and  this  furor  in  regard  to  diplomatic  costume  seems  to  be  nothing 
less  than  an  attempt  to  control  such  matters,  both  at  home  and 
abroad. 

We  have  read  Mr.  Jevons*s  letter,  upon  which  the  movement  in 
England,  just  referred  to,  rests,  or  to  which  it  is  primarily  refera- 
ble, mainly,  if  not  exclusively ;  and  we  must  confess  that  it  strikes 
us  as  eminently  reasonable,  just,  and  moderate.  We  cannot  com- 
prehend why  it  may  not  be  adopted.  But  we  know  that  such 
changes  come  about  very  slowly  among  long-established  institutions 
in  an  old  and  stable  order  of  things.  We  believe  the  order  of 
solicitors  dates  no  further  back  than  the  days  of  the  Star  Cham- 
ber ;  and  that  at  first  they  had  no  very  well  defined  office  more  than 
some  members  of  the  profession'  have  among  us,  who  assume  to 
undertake  what  others  will  not  or  cannot  accomplish.  We  hope  we 
may  be  pardoned  for  an  allusion  to  Mr.  Jevons,  which  is  mainly  of 
a  personal  character.  He  is  one  of  the  leading  solicitors  in  Liver- 
pool ;  a  gentleman  of  high  culture  and  learning,  both  in  his  pro- 
fession and  elsewhere.  We  met  no  member  of  the  profession  in 
England,  either  within  or  without  the  bar,  who  seemed  to  us  more 
calculated  to  do  honor  to  himself  and  valuable  service  to  his 
clients,  in  any  department  of  practice,  than  Mr.  Jevons.  He 
seemed  to  us  a  gentleman  whom  no  terrors  could  deter  from 
doing  his  duty,  and  whom  no  influence  could  swerve  one  hair's 
breadth  from  the  strict  line  of  duty.  There  are  many  other 
honorable  names  of  a  similar  character  among  the  solicitors  of 
England ;  among  whom  Mr.  Edwin  Field,  so  often  mentioned  by 
Crabbe  Robinson  in  his  Diary  and  Correspondence,  is  worthy  of 
honorable  remembrance,  with  whom  as  well  as  Mr.  Jevons  we 
formed  a  most  delightful  acquaintance ;  all  of  whom  the  barristers 
would  gladly  welcome  to  their  ranks.  But  the  mass  of  the 
solicitors  in  England  must  be  regarded  as  a  somewhat  lower 
grade  of  men,  both  in  culture  and  character.  By  being  restricted 
to  a  lower  grade  in  the  profession,  they  seem,  while  losing  caste, 
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to  have  lost  something  of  that  nice  and  critical  self-respect,  which 
proves  so  indispensable  in  maintaining  a  high  degree  of  honor 
and  decorum  in  any  profession  or  pursuit.     And  we  greatly  fear 
that  in  combining  both  orders  of  the  profession  in  this  country, 
we  shall  be  more  in  danger  of  pulling  them  all  down  to  the  lower 
level  than  likely  to  bring  them  all  up  to  the  higher  plane  of 
professional   honor   and  purity.     There   are,  no  doubt,  in  the 
English  bar,  a  very  large   proportion   of  members,  who   have 
almost  no  occupation,  biit  who  live  in  chambers  at  the  different 
inns  of  court,  and  subsist  in  a  very  small  way,  upon  a  narrow 
income,  inherited  perhaps ;  and  whom  you  will  never  see  in  court 
or   in   society;   but  who   are  nevertheless  pure-minded,  clean- 
handed men  ;  not  a  whit  inferior  in  point  of  character  to  the  ablest 
men  in  Westminster  Hall  or  Lincoln's  Inn.     We  have  no  such 
men,  and  never  can  have,  whose  very  presence  is  a  rebuke  to 
vice,  and  a  defence  from  crime.     Many  of  our  hangers-ou,  qpon 
the  contrary,  are  a  dead  weight  to  drag  us  downwards.     And  by 
hangers-on  we  mean  to  embrace  many  who  are  nominally  in  the 
bar,  but  have  gone  into  other  and  more  hopeful  pursuits  on  the 
score  of  emolument  or  promotion,  and  among  the  number  many 
who  have  gone  into  political  life,  and  who  subsist  upon  robbery 
of  one  kind  or  another.    From  none  of  our  number  do  we  receive 
more  fatal  wounds.  I.  F.  R. 
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RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  JErrors  of  Connecticut 

EDWARD  S.  ROBERTS  tr.  WILBUR  HALL, 

A.  held  the  promissory  note  of  the  defendant,  obtained  of  him  by  fraud,  and 
which  the  defendant  had  demanded  back  immediately  on  discovering  the  frand. 
The  note  was  payable  to  A.*s  order  and  on  time,  and  before  dne  A.  endorsed  it  to 
the  plaintiff  in  trust  in  part  for  certain  creditors  and  the  balance  for  A.*s  wife,  the 
plaintiff  haying  no  knowledge  of  the  infirmity  of  the  note.  The  creditors  accepted 
the  transfer  and  directed  the  plaintiff  to  bring  suit  on  the  note  when  due.  Hdd,  1. 
Tliat  so  far  as  the  trust  for  A.'s  wife  was  concerned,  the  plaintiff  took  the  note  ai 
agent  of  A.,  and  therefore  with  its  infirmity.  2.  That  the  entire  transaction  by 
which  the  note  was  transferred  to  the  plaintiff  was  out  of  the  regular  course  of 
business,  and  that  the  note  therefore  remained  open  to  the  defence  of  fraud. 

The  wife  of  A.  was  living  apart  from  him,  but  was  not  divorced.     Held  not  to 
affxt  the  case. 

The  taking  of  negotiable  paper  as  payment  of  or  security  for  a  prc-cxistiBg 
debt  is  not  out  of  the  regular  course  of  businesd. 
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The  quMtion  whether  negotiable  paper  was  taken  in  the  regular  course  of  lmsi« 
ness  resolres  itself  into  the  inquiry  whether  mercantile  paper  is  ordinarily  used  in 
the  manner  in  which  the  paper  in  question  was  used,  and  whether  a  business  man 
would  ordinarily  hare  received  the  paper,  in  the  circumstances  in  which  it  was 
offered,  and  parted  with  his  property  for  it. 

The  note  in  suit  was  one  of  two  notes,  given  for  the  purchase- 
money  of  certain  property  sold  to  the  defendant  by  one  Yale. 
The  defendant  was  induced  by  fraud  to  gire  his  notes  for  $700 
for  property  which  was  worth  but  J400.  The  day  after  the  sale 
the  fraud  was  discovered  by  the  defendant,  who  thereupon  oifercd 
to  return  the  property  to  Yale,  and  demanded  a  return  of  his 
notes ;  but  Yale  refused  to  accept  the  property  and  return  the 
notes.  The  other  note  and  (79  of  this  note  were  paid  to  Yale 
from  the  avails  of  certain  collaterals,  which  payment  exceeded 
the  value  of  the  property.  This  note,  before  due,  was  transferred 
to  the  plaintiff,  in  trust  for  the  payment  of  certain  creditors 
named,  with  a  balance  payable  to  the  wife  of  Yale,  who  was  then 
living  apart  from  her  husband,  and  who  had  since  been  divorced. 
The  creditors  assented  to  the  trust,  and  directed  the  plaintiff  to 
commence  and  prosecute  this  suit.  The  note  was  more  than  suf- 
ficient to  pay  the  creditors  named,  so  that,  if  collected,  there 
would  be  a  balance  to  be  paid  to  the  wife.  The  plaintiff  had  no 
knowledge  of  the  fraud,  and  took  the  note  in  good  faith  for  the 
purposes  aforesaid.  There  was  no  consideration  for  the  transfer, 
except  the  claims  of  the  creditors.  Whether  the  payee  was  or 
was  not,  at  the  time  of  the  transfer  of  the  note,  insolvent,  did  not 
appear. 

O:  C.  Woodruff  ^  JBiteJicockj  for  plaintiff  in  error. 
H.  W,  Seymour^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Carpenter,  J. — The  Superior  Court  rendered  judgment  for 
the  plaintiff.  The  court,  therefore,  must  have  decided  that  the 
plaintiff  took  the  note  in  good  faith,  for  a  valuable  consideration, 
and  in  the  regular  course  of  business.  The  case  presents  two 
questions : 

1.  Is  the  plaintiff  to  be  regarded  as  the  trustee  for  the  credit- 
ors, or  the  agent  of  the  payee  ?  If  the  latter,  it  is  conceded  that 
the  plaintiff  is  not  entitled  to  recover ;  if  the  former,  then  the 
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plaintiff  insists  upon  his  right  to  recover,  and  the  defendant 
denies  it.  We  think  the  plaintiff,  to  a  certain  extent,  is  a  tmstee 
for  the  creditors.  The  auditor  has  clearly  found  that  the  note 
was  transferred  to  the  plaintiff  in  trust  for  the  creditors  and  Mrs. 
Yale,  and  that  the  creditors  ratified  and  confirmed  said  transfer, 
and  that  the  plaintiff  is  following  their  directions  in  bringing  and 
prosecuting  this  action.  In  respect,  however,  to  that  portion  of 
the  note  which  was  payable  to  Mrs.  Tale,  we  are  clearly  of  the 
opinion  that  he  was  the  agent  of  the  payee,  and  was  in  no  sense 
a  trustee  for  creditors.  The  ordinary  relations  between  husband 
and  wife  will  be  presumed  to  have  existed  in  this  case  until  the 
contrary  appears.  It  is  only  found  that  they  were  living  apart, 
and  have  since  been  divorced.  No  indebtedness  from  him  to  her 
is  found ;  and,  so  far  as  appears,  the  money,  as  soon  as  paid  to 
her,  would  have  been  subject  to  his  control. 

The  legal  effect  of  the  transaction  then,  so  far  as  it  relates  to 
this  question,  is  the  same  that  it  would  have  been  if  the  balance 
had  been  payable  to  him.  To  the  extent  of  that  balance,  there- 
fore, the  judgment  is  clearly  erroneous,  and  it  must  be  reversed. 

2.  Was  this  note  taken  in  the  regular  course  of  business?  In 
the  discussion  of  this  question  we  shall  not  controvert  the  legal 
proposition  that  a  negotiable  note,  transferred  before  due  in  the 
regular  course  of  business  to  a  creditor,  in  payment  of,  or  as 
security  for,  a  pre-existing  debt,  is  taken  in  good  faith  and  for  a 
valuable  consideration,  and  is  collectable  in  the  hands  of  the 
creditor,  notwithstanding  any  equities  existing  as  between  the 
original  parties  thereto.  That  question  has  been  correctly  settled 
in  this  state  and  elsewhere,  and  we  have  no  disposition  to  disturb 
it :  Bru%h  v.  Scribnerj  11  Conn.  388 ;  Bridgeport  City  Bank  v. 
Welch,  29  Id.  479. 

Nor  do  we  place  our  decision  upon  the  ground  that  this  note 
was  obtained  by  fraud.  We  suppose  the  general  rule  to  be,  that 
fraud  is  not  available  as  a  defence  in  cases  of  this  character.  To 
this  rule,  however,  there  are  exceptions :  Foster  v.  Maehinnonj  4 
Law  Sep.  C.  P.  704 ;  Nance  v.  Lary,  6  Ala.  870. 

But  it  is  not  material  to  our  present  purpose  to  inquire  whether 
this  case  falls  within  those  exceptions.  Our  object  is  rather  to 
consider  whether  the  rule  of  law  which  exempts  commercial 
paper  from  legal  defences,  applies  to  a  case  like  this.  We  think 
it  is  pertinent  to  that  inquiry  to  call  attention  to  the  fact,  that 


ROBERTS  V.  HALL.  768 

this* note  was  obtained  by  fraud;  that  the  contract  was  not  only 
voidable,  but  was  actually  avoided  by  the  maker  immediately 
upon  discovering  the  fraud.     We  need  not  say  that  it  is  the  duty 
of  the  court  to  protect  the  maker  and  prevent  the  consummation 
of  the  fraud,  if  it  can  be  done  consistently  with  the  rules  of  law. 
The  only  diflSculty  that  we  can  perceive  is  in  preserving  unim- 
paired the  rule  of  law  giving  immunity  to  negotiable  paper,  and 
the  principles  upon  which  it  rests.     That  rule  does  not  protect 
paper  which  was  not  taken  in  the  usual  course  of  business.    That 
phrase,  as  Mr.  Parsons,  in  his  work  on  Notes  and  Bills,  vol.  1, 
p.  256,  justly  remarks,  "  is  open  to  some  objections,  for  the  reason 
that  it  does  not  clearly  indicate  what  are  the  legitimate  uses  of 
negotiable  paper.     The  question  is  variously  expressed  in  the 
books :  "  Was  it  in  the  course  of  trade  ?**     "  Was  it  in  the  ordi- 
nary and  regular  course  of  business?''     '^  Was  it  a  transaction 
which  the  law  views  as  according  to  the  usage  of  merchants  V*    . 
A  more  definite  idea  of  its  meaning  may  be  had,  however,  by 
stating  the  question  more  specifically.     Is  negotiable  paper  ordi- 
narily used  in  the  way  and  manner  this  was  used  7    Would  a 
business  man,  of  ordinary  intelligence  and  capacity,  receive  com- 
mercial paper,  when  offered  for  the  purposes  for  which  this  was 
transferred,  as  money,  and  upon  its  credit  part  with  his  property  7 
Or  would  he  at  once  suspect  the  integrity  of  the  paper  itself,  and 
the   credit  and  standing  of  the  party  offering  it?    A  correct 
answer  to  these  questions  must  settle  conclusively  the  mercantile 
character  of  this  transaction. 

The  fundamental  principle  of  the  law,  applicable  to  negotiable 
paper,  is  that  it  is  the  representative  of  money,  and  may  be  used 
in  all  mercantile  transactions  as  its  substitute.  But  when  used 
for  any  purpose  outside  the  usual  and  ordinary  course  of  business, 
it  ceases  to  carry  with  it  the  privileges  and  immunities  with  which 
the  law  clothes  negotiable  paper.  The  tendency  of  the  law  in 
respect  to  the  legitimate  uses  of  negotiable  paper  is  thus  referred 
to  in  1  Pars,  on  Notes  and  Bills  267 :  "  And  therefore  we  are' 
disposed  to  believe  that  the  law  of  this  country  is  tending  towards 
the  rule,  that  whether  negotiable  paper  is  sold  or  discounted,  or 
endorsed  over  to  pay  a  new  debt  or  for  a  new  purchase,  or  to 
secure  a  new  debt  or  an  old  debt,  or  to  pay  an  old  debt,  it 
becomes  in  each  case  the  property  of  the  holder,  and  carries  with 
it  all  the  privileges  of  negotiable  paper  unless  there  be  something 
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in  the  particular  transaction  which  is  equivalent  to  fraud,  actual 
or  constructive."  It  will  be  noticed  that  this  language  is  com- 
prehensive, and  was  doubtless  intended  to  embrace  every  instance 
in  which  such  paper  may  be  used  and  still  retain  its  privileges. 
But  it  IS  not  sufficiently  broad  to  cover  this  case,  as  we  shall 
presently  see. 

The  doctrine  that  commercial  paper  may  be  properly  used  as 
security  for  a  pre-existing  debt,  has  been  disputed,  and  there  are 
conflicting  decisions  upon  that  point ;  but  it  is  now  pretty  gene- 
rally established. 

The  profession,  however,  did  not  readily  acquiesce  in  the  doc- 
trine, inasmuch  as  there  is  an  apparent  hardship  in  allowing  the 
holder  of  such  paper,  who  parted  with  nothing  upon  its  credit,  to 
recover  of  one,  who,  as  against  other  parties,  has  a  good  defence. 
The  reason  upon  which  this  doctrine  rests,  and  without  which  the 
law  would  undoubtedly  have  been  determined  otherwise,  is,  that 
a  very  considerable  portion  of  the  negotiable  paper  made  in  busi- 
ness, is  used  in  this  way.  We  can  easily  understand,  therefore, 
that  among  business  men,  accustomed  to  deal  in  this  kind  of  paper, 
the  receiving  or  offering  it  as  security  for  an  old  debt,  is  not  in 
itself  calculated  to  excite  suspicion,  for  the  simple  reason  that  it 
is  according  to  usage ;  and  if  according  to  usage,  presumptively 
at  least,  such  use  facilitates  trade,  and  should  receive  the  sanction 
of  the  courts  unless  there  is  some  real  substantial  objection  to  it. 

Birt  in  the  case  before  us  no  such  usage  appears.  On  the  con- 
trary, the  purpose  for  which  the  paper  was  used  is  exceptional 
and  unusual.  We  apprehend  that  cases  like  this  are  rarely  to  be 
met  with  in  business  circles.  Let  us  examine  it  more  carefully. 
A  man  has  a  piece  of  negotiable  paper,  with  which  he  wishes  to 
pay  or  secure  certain  debts.  If  there  is  but  one  debt,  he  csn 
transfer  it  directly  to  the  creditor,  and  the  law  protects  the  trans- 
action. That  is  according  to  the  usual  course  of  business.  Bat 
if  he  transfer  it  to  a  friend,  to  hold  till  due,  and  then  collect  it, 
and  with  its  avails  pay  the  creditor,  that  is  unusual  and  suspicious 
upon  its  face,  and  requires  explanation.  Unless  some  good  rea- 
son can  be  shown  for  such  a  proceeding,  the  law  ought  not  to 
protect  it.  But  it  is  said  that  here  were  several  creditors,  which 
sufficiently  explains  the  fact  that  the  security  was  effected  through 
the  intervention  of  a  trustee.  Let  us  test  this  position.  If  the 
paper  is  right  and  free  from  defects,  why  not  sell  it  in  market,  or 
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get  it  discounted,  and,  with  its  avails,  pay  the  debts  at  once? 
Or,  if  the  debts  are  not  to  be  paid  until  the  paper  is  due  and  col- 
lected, why  not  retain  it  in  his  own  hands  until  due,  and,  if  neces- 
sary, sue  and  collect  in  his  own  name  ?  Such  a  course  would  be 
natural  and  usual.  But  what  honest  reason  can  be  suggested 
why  it  should  be  transferred  to  a  third  party,  who  has  no  interest 
in  the  matter,  to  be  sued  in  his  name  ?  Such  a  course  is  unusual, 
and  not  in  due  course  of  trade.  The  transaction  at  once  suggests 
the  idea  that  there  is  some  equity  in  favor  of  the  maker,  inherent 
in  the  note  itself,  and  which  can  be  made  available  as  against  the 
payee,  and  which  the  payee  is  asking  to  avoid. 

But  there  is  another  circumstance  appearing  in  the  case,  which 
makes  the  unusual  character  of  the  transaction  still  more  appa- 
rent. The  creditors  are  informed  of  the  transfer,  they  ratify  and 
confirm  it,  and  direct  the  commencement  and  prosecution  of  this 
suit.  What  occasion  is  there  for  all  this,  except  to  make  it  appear 
that  the  plaintiff  is  a  trustee  for  the  creditors?  And  why  is  it 
desirable  that  it  should  appear  that  he  is  a  trustee  for  the  creditors, 
unless  for  the  very  purpose  of  shutting  out  this  defence  ?  If  Yale 
was  in  fact  solvent,  this  proceeding  was  extraordinary  and  inex- 
plicable upon  any  theory  consistent  with  honesty  and  fair  dealing. 
At  least  no  sufficient  reason  for  it  appears  in  the  case.  If  he 
was  insolvent,  another  and  insurmountable  difficulty  is  at  once 
encountered. 

The  conveyance  not  being  in  conformity  to  the  provisions  of 
our  Insolvent  Law,  and  operating  to  pay  the  creditors  named  in 
full,  thereby  giving  them  a  preference,  contravenes  the  policy  of 
that  law,  and  is  therefore  void  as  against  creditors.  Surely,  it 
will  not  be  contended  that  such  a  conveyance  should  receive  the 
sanction  of  this  court  as  a  legitimate  mercantile  transaction. 

The  fact  that  a  part  of  this  money  was  payable  to  the  wife  of 
Yale,  is  worthy  of  notice  also  in  this  branch  of  the  case.  To 
that  extent,  as  we  have  already  seen,  the  plaintiff  was  the  agent 
of  Yale.  We  have  no  occasion  to  say  that  this  circumstance 
alone  renders  this  conveyance  void  at  common  law.  But  if  there 
was  a  secret  trust  in  favor  of  Yale,  and  the  operation  of  the  con- 
veyance should  be  to  defraud  creditors,  it  certainly  would  be  void 
as  against  creditors.  A  fraudulent  conveyance  can  in  no  sense 
be  said  to  be  in  the  usual  course  of  business.  But  be  this  as  it 
may,  the  fact  that  Yale  himself  is  still  interested  in  this  note, 
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either  in  his  o'Vfn  right  or  in  right  of  his  wife,  should  suggest  to 
all  parties  concerned  an  inquiry  as  to  the  reason  and  occasion  of 
this  conveyance. 

We  are  not  referred  to  any  case  directly  in  point,  and  are  not 
aware  that  any  exists ;  but  we  believe  the  views  above  expressed 
are  in  harmony  with  reason  and  good  sense,  and  not  in  conflict 
with  any  adjudged  case.  In  Billings  v.  CollvMj  44  Me.  271,  it 
was  held  that  the  assignment  of  negotiable  paper,  by  operation 
of  a  bankrupt  or  insolvent  law,  was  not  in  the  regular  course  of 
trade,  and  that  the  assignee  could  only  acquire  the  rights  of  the 
insolvent.  The  opinion  of  the  court  is  brief,  simply  announcing 
the  result  without  adducing  any  argument  in  its  support ;  but  we 
have  no  reason  to  doubt  the  correctness  of  the  decision.  So  far 
as  it  goes  it  supports  our  position  in  the  present  case. 

For  these  reasons,  after  careful  consideration,  we  have  come 
to  the  conclusion  that  this  note  was  not  taken  in  the  regular 
course  of  business,  and  that  the  judgment  of  the  court  below 
upon  that  ground  was  erroneous  and  must  be  reversed. 

In  this  opinion  Butler,  C.  J.,  and  Foster,  J.,  concurred. 
Pare,  J.,  was  absent,  and  Seymour,  J.,  did  not  sit. 

The  foregoing  case  is  certainly  one  Bat  nothing  of  that  appears  in  this 
of  considerable  importante  to  business  case.  Her  claim  rests  merelj  upon  the 
men.  Two  questions  seem  to  arise,  relation  of  the  parties,  husband  and 
Whether  the  endorsement  was  so  far  bond  wife,  and  the  duties  growing  out  of  the 
y{cf«  and  for  raluable  consideration  as  to  relation.  In  this  there  is  nothing  of 
exclude  equitable  defences.  2.  Whether  the  nature  of  a  raluable  or  pecuniary 
the  transaction  comes  so  far  within  the  consideration.  The  consideration  is  good 
range  of  ordinary  commercial  usage  in  and  ample  to  support  any  otherwise 
the  negotiation  of  bills  and  notes  as  to  legal  undertaking ;  but  it  is,  after  all, 
transfer  an  absolute  title  to  the  endorsee,  in  the  nature  of  a  gift  and  must  be  post- 
er only  one  in  trust  for  the  real  and  poned  to  the  claims  of  creditors  eren ; 
ultimate  benefit  of  the  endorser,  thus  and  could  nercr  be  made  the  basis  of  ao 
making  the  endorsee  a  mere  agent  of  endorsement  of  negotiable  securities,  so 
the  endorser,  and  by  consequence  con-  as  to  exclnde  equitable  defences  based 
ferring  no  higher  or  better  title  than  he  upon  actual  fraud  in  the  concoction  of 
himself  hns.  the  instruments. 

In  regard  to  the  first  question,  there        And  although  the  portion  of  the  seco- 

could  be  no  question  so  far  as  the  en-  rity  sequestered  for  the  benefit  of  cred- 

dorsement  was  for  the  benefit  of  the  wife  itors   may  be  said    to    rest  upon  the 

of  the  endorser,  merely  as  wife.    The  raluable  consideration,  it  is  certainly 

wife  might  hare  stood  in  the  same  re-  not  in  the  ordinary  course  of  commercial 

lation  as  other  creditors,  by  reason  of  transactions  in  the  use  of  negotiaUs 

haying  made  adrances  to  her  husband,  paper.    It  ia  more  of  the  nature  of  a 
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general  assignment  of  one's  esUte  for  cIlMsified  in  Atkituan  r.  Brooks,  26  Vt 

the  benefit  of  creditors ;  more  analogous  569 ;    and  the  note  to  Le   Breton  t. 

to  going  iDto  insolvency  or  bankraptcj,  Peirce^   1  Am.  Law  Reg.  N.   S.   35. 

than   carrying  forward  business  in  the  But  when  such  an  endorsement  assumes 

ordinary  course.    It  is  common  and  en-  the  form  of   a  security  for  creditors 

tirely  in  the  due  course  of  business  to  generally,  it  at  once  suggests  a  trust 

endorse  a  note  or  bill  in  payment  or  as  for  the  benefit  of  the  endorser,  and 

security  for  a  pre-existing  debt,  and  such  no  court,  we  think,  would,  under  such 

an   endorsement  of  negotiable   paper,  circumstances,  feel  disposed  to  regard 

before  due,  will  exclude  equitable  de-  the  transaction  as  excluding  equitable 

fences.    The  cases  are   collected  and  defences.                               I.  F.  B. 


Supreme  Court  of  Iowa. 

In  rb  THOMAS  U.  RUTH. 

A  statute  proYiding  that  no  person  shall  sell  intoxicating  liquors  without  a  per* 
mit,  to  be  granted  by  the  county  judge,  if  on  application  he  shall  be  satisfied  that 
the  applicant  is  a  person  "  of  good  moral  character,'*  and  that  certain  other 
requisites  of  the  law  are  complied  with,  is  constitutional. 

Thomas  U.  Ruth  applied  to  the  Circuit  Court  of  Page  county 
for  permission  to  sell  intoxicating  liquors  for  medicinal,  mechani- 
cal, sacramental,  and  culinary  purposes :  permission  was  refused, 
and  thereupon  he  appealed  to  this  court. 

W.  W.  Morsmany  for  appellant. 

No  appearance  contrtl. 

Beck,  J. — By  sections  1576-6  of  the  Revision,  any  citizen  of 
the  state,  except  hotel-keepers,  keepers  of  saloons,  eating-houses, 
grocery-keepers,  and  confectioners,  were  permitted  to  sell  intoxi- 
cating liquors  for  mechanical,  medicinal,  culinary,  and  sacra- 
mental purposes,  upon  presenting  to  the  county  judge  a  certificate 
of  twelve  citizens  of  the  township  in  which  he  resided  that  he 
was  a  man  of  good  moral  character,  and  a  citizen  of  the  county 
and  state,  and  executing  bond  with  sureties,  and  conditioned  as 
therein  prescribed.  The  duty  of  a  person  so  authorized  to  sell 
liquors,  and  sundry  regulations  touching  the  same,  are  prescribed 
in  these  sections.  These  provisions  are  amended  by  chap.  128 
of  the  Acts  of  the  12th  General  Assembly,  which  provides  that 
upon  application  being  made  for  the  permission,  a  day  shall  be 
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fixed  for  the  hearing,  a  notice  thereof  be  given  of  the  time  and  in 
the  manner  prescribed,  and  that  any  resident  of  the  county  may, 
on  the  day  of  final  hearing,  show  cause  against  the  allowance  of  the 
permission,  which  '^  shall  be  refused  unless  the  county  judge  shall 
be  fully  satisfied  that  the  requirements  of  the  law  have  in  all 
respects  been  fully  complied  with,  that  the  applicant  is  a  person 
of  good  moral  character,  and  that  taking  into  consideration  the 
wants  of  the  locality,  and  the  number  of  permits  already  granted, 
such  permit  would  be  necessary  and  proper  for  the  accommoda- 
tion of  the  neighborhood/'  The  application  of  appellant  was 
rejected,  as  we  gather  from  the  abstract  before  us,  on  the  ground 
that  he  was  not  a  fit  and  proper  person  as  contemplated  by  the 
law  to  receive  the  permission.  No  question  is  made  upon  this 
point.  Counsel  concede  that  appellant  "  does  not  possess  the 
standard  of  morals  contemplated  by  tt^e  statute."  Bat  it  is 
argued  that  the  law  which  limits  the  granting  of  permissions  of 
this  kind  to  persons  of  good  moral  character,  is  in  conflict  vith 
the  Constitution  of  the  state  and  therefore  void.  The  validity  of 
no  other  provision  of  the  statute  is  attacked.  Counsel  bases  his 
argument  upon  article  1st,  sect.  1st,  of  the  Constitution,  which 
declares  that  all  men  are  equal  and  endowed  with  the  right  of 
acquiring,  possessing,  and  protecting  property,  and  sect.  6tli  of 
the  same  article,  which  forbids  the  General  Assembly  granting 
"  to  any  citizen  or  class  of  citizens,  privileges  or  immunities, 
which,  upon  the  same  terms,  shall  not  equaUy  belong  to  all 
citizens.*'  He  argues  that  as  intoxicating  liquors  are  property, 
the  General  Assembly  cannot  restrict  dealing  in  them  for  lawful 
purposes  to  any  class  of  citizens — as  to  citizens  of  good  moral 
character. 

The  breadth  and  design  of  these  constitutional  provisions,  to 
secure^  equality  of  all  and  the  enjoyment  of  property  by  all,  are 
fully  understood  and  as  fully  conceded.  But  the  equality  secured 
to  the  citizen  cannot  be  exercised  to  the  damage  of  the  lives  and 
property  of  others ;  neither  can  property  be  acquired,  enjoyed, 
and  disposed  of  to  the  peril  of  the  lives,  health,  happiness,  and 
property  of  others.  The  Constitution  does  not  interfere  with  the 
police  power  of  the  state  to  protect  the  people  in  their  Kves, 
health,  and  property.  The  state  is  clothed  with  the  power  to 
prevent  injury  to  these.  See  Constitution,  Art.  Ist,  Sect.  1st 
Gunpowder,  nitro-glycerine,  and  other  explosive  agents  are  pro- 
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pertj,  yet  the  state  may  confine  traffic  in  them  to  certain  classes 
of  persons,  and  confine  the  storage  to  certain  localities.  Certain 
poisons  are  property,  but  the  sale  of  them  may  be  restricted  to 
certain  persons,  namely,  those  having  sufficient  intelligence  to 
know  when  they  ought  to  be  used,  and  of  sufficient  character  for 
prudence  to  give  assurance  that  these  deadly  agents  will  not  be 
carelessly  administered.  So  intoxicating  liquors  are  deemed  by 
the  law,  agents  that  are  dangerous  to  the  morals,  health,  and 
lives  of  the  people,  though  useful  for  proper  purposes ;  their  sale 
in  the  hands  of  men  not  of  good  character  would  be  abused,  and 
the  people  suffer  therefrom.  A  preventive  restriction  is  thrown 
around  their  sale  by  permitting  men  of  good  moral  character 
alone  to  deal  in  them.  But  counsel  exclaim.  Have  not  men  of 
bad  moral  character  the  same  rights  as  men  of  good  morals? 
Undoubtedly  all  are  equal  before  the  law  as  to  the  rights  of 
property.  But  no  one  has  the  right  to  deal  in  these  liquors,  so 
far  as  his  own  interests  are  concerned ;  but  as  the  wants  of  the 
people  for  certain  lawful  purposes  demand  that  some  should  be 
allowed  to  sell  them,  the  privilege  is  granted  to  certain  persons 
not  because  they  have  a  right  to  sell  the  liquors,  but  because  the 
wants  of  the  people  demand  the  sale  should  be  authorized  to 
some  extent  and  they  will  be  less  likely  to  do  injury  than  others 
who  might  be  ibtrusted  with  the  privilege.  The  sale  of  the 
liquors  by  all  men  of  good  morals  is  not  permitted,  and  the  law 
is  not  therefore  intended,  nor  does  it  operate,  to  secure  com- 
merce in  intoxicating  liquors  to  all  persons  of  that  class.  It  has 
been  found  that  the  health  and  lives  of  the  people  demand  that  a 
few  licensed  persons  be  empowered  to  sell  these  liquors  for  lawful 
purposes,  and  that  all  others  be  forbidden  to  deal  in  them.  Of 
those  who  are  authorized,  the  law  requires  satisfactory  proof  of 
good  moral  character.  In  this  respect  it  differs  not  fvom  all 
license  laws,  which  bestow  privileges  upon  fit  and  proper  persons 
making  application  therefor.  These  laws  have  always  been  sus- 
tained. The  authorities  cited  by  counsel  are  not  in  conflict  with 
the  foregoing  views. 

In  our  opinion  the  provision  of  the  statute  in  question  is  not  in 
conflict  with  the  Constitution. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

The  foregoing  opinion  certainly  chal-        The  sUtnte  of  Iowa,  after  providing 
lenges  attention,  if  not  criticism.  for  the  prohibition  of  sales  of  intozi- 

VoL.  XIX.— 49 
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eating  liquors  generallj,  proridea  fur-  acquiring,  poatesging,  and  pnAecting  pro- 
ther,  '<  That  any  citizen  of  the  state  and  perty^  and  pursuing  and  obtaining  safety 
resident  of  the  county  in  which  he  may  and  happiness :"  Art.  1,  BUI  of  RigkU, 
be  at  the  time,  except  hotel*keepers,  The  application  of  Bnth  in  the  fore- 
keepers  of  saloons,  eating-houses,  gro-  going  case  was  refused  on  the  groond 
eery- keepers  and  confectioners,  is  per-  (a  proposition  which  was  admitted  in 
mitted  to  buy  and  sell  intoxicating  argument)  that  the  applicant  was  not 
liquors  for  mechanical,  medicinal,  culi-  possessed  of  that  standard  of  morals 
nary,  and  sacramental  purposes  only :  required  by  the  statute,  aud  the  refnsal 
Provided,  he  shall  first  procure  the  cer-  was  sustained  on  appeal  by  ^  forego- 
tificate  of  tweWe  citizens  of  the  township  lug  opinion. 

in  which  he  resides  that  he  is  of  good  That  intoxicating  liquors  are  pro- 
moral  character  and  a  citizen  of  the  P«rty»  and  that  the  constitutional  proTi- 
county  and  state,  and  shall  giye  bond  in  sion  abore  recited  contemplates  that  aU 
the  penal  sum  of  not  less  than  one  thou-  citizens,  moral  and  immoral,  may  ae- 
sand  dollars,  with  two  good  and  suffi-  quire,  possess,  protect,  and  dlspoee  of 
cient  sureties  to  be  approred  by  the  property,  are  propositions  which  seem  to 
county  judge ;  that  he  will  conform  to  ^  admitted  in  the  foregoing  opinion, 
the  provision^  of  this  act  and  the  act  to  And,  that  the  rights  secured  to  the 
which  this  is  amendatory :"  {  1575,  citizen  in  the  abore  constitutional  pro- 
Bey.  1860.  rision  cannot  be  exercised  by  one  dtisen 

The  twelfth  General  Assembly  passed  to  the  exclusion  of  others  in  the  enjoy- 

an  act ;  the  1st  section  requires  that  a  ment   of   the  same    rights,   or  rights 

day  for  final  hearing  be  fixed  at  the  guarantied  by  difiTerent  prorisions  of 

time  of  filing  the  application  for  per-  the  same  instrument ;  that  one  citizeo 

mits,  and  also  requires  notice  of  such  cannot  enjoy  his  right  of  property  to 

final  hearing  to  be  giren  by  fkiblication  $  the  damage  of  others  in  the  enjoyment 

and  proTides  further,  as  follows : —  of   their   rights    of   property,    health, 

Sect.  2.  ^'  At  such  final  hearing  any  comfort,   morals,  happiness,  Ac.,  4c., 

resident  of  the  county  may  appear  and  are  propositions  which  may  safely  be 

show  cause  why  such  permit  should  not  oonoeded. 

be  granted,  and  the  same  shall  be  re-  In  short,  this  constitutional  prorision 

fused  unless  the  county  judge  (Circuit  was  made  for  all,  as  its  language  plainly 

Court  now)  shall  be  fully  satisfied  that  imports,  and  for  CTcry  species  of  pn>- 

the  requirements  of  the  law  hare  in  all  perty,  certainly  every  kind  of  property 

respects  been  fully  complied  with  ;  that  recognised  as  such,  at  the  time  of  the 

the  applicant  is  a  person  of  good  moral  adoption  of  the  prorision  aboTc  cited, 

character,  and  that  taking  into  conside-  The  language  is  general.    It  is  as  broad 

ration  the  wants  of  the  locality,  and  the  and  comprehensive  as  anything  which 

number    of  permits    already    granted,  could  hare  been  selected  for  the  occasion, 

such    permit  would  be  necessary  and  If  it  can  be  said  that  it  does  not  apply  to 

proper  for  the  accommodation   of  the  one  kind  of  property,  then  it  can  be 

neighborhood  :''  Chap.  128,  Acts  12th  said  with  an  equal  show  of  reason  that 

General  Assembly.  it  does  not  apply  to  any  other  kind  of 

By  the  Constitution  of  Iowa,  it  is  property,  which  the  prejudices  of  the 
declared  that  <<  All  men  are,  by  nature,  hour  may  desire  to  place  beyond  the 
free  and  equal,  and  have  certain  inalien-  protection  of  the  law. 
able  rights,  among  which  are  those  of  The  question  is  not,  whether  the  con- 
enjoying  and  defending  life  and  liberty,  stitution  interferes  with  the  police  power 
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of  th«  state  to  protect  the  people  in  their  the  commimity  whose  characters  are 
lives,  health,  and  propert3r.  All  of  these  moral  shall  enjoy  their  rights  of  pro- 
are  amply  secnred  by  the  constitution,  perty,  health,  happiness,  pablic  morals, 
if  justly  administered.  The  general  &c.,  &c.,  to  the  exclusion  of  the  other 
purpose  of  the  constitution  is  to  secure  portion's  right  of  property  in  intoxi- 
these  rights  to  all,  and  it  is  plainly  the  eating  liquors  f  We  think  it  does  most 
duty,  and  within  the  power  of  the  state  clearly.  The  theory  of  the  act  is,  that 
(and  this  is  its  police  power,  as  also  the  the  right  of  property  in  intoxicating 
limit  of  that  power)  to  pass  laws  which  liquors  cannot  be  enjoyed  in  any  nuamer 
shall  carry  out  that  general  purpose  and  by  a  man  of  bad  moral  character,  as 
intention.  oontemplsted  by  the  act,  without  inter- 

The  opinion  above  quoted  adopts  as  fering  with  the  moral  portion  of  the 
the  principle  upon  which  it  is  proposed  community  in  the  enjoyment  of  their 
to  stand,  **That  the  equality  secnred  to  rights  to  the  preserration  of  the  public 
the  citiaen  cannot  be  exercised  to  the  morals,  public  health,  &c.,  and  in  order 
damage  of  the  liyes  and  property  of  to  protect  the  latter  the  legislature  of 
others;  nor  can  property  be  acquired,  Iowa  hare  undertaken  to  destroy  the 
enjoyed,  and  disposed  of  to  the  peril  of  former,  by  saying  that  the  immoral  man 
the  lives,  health,  happiness,  and  pro-  shall  not  enjoy  the  right  of  property  in 
perty  of  others."  And  this  is  not  denied,  intoxicating  liquors  at  ail.  This  is  pre- 
for  the  reason  that  any  other  rule  would  cisely  what  the  court,  in  the  foregoing 
produce  inequality.  But,  we  may  add  opinion,  have  said  cannot  be  done,  with 
as  the  conrerse  of  this  proposition,  and  reference  to  the  right  of  the  citizen  to  the 
in  support  of  the  other  side  of  the  case,  enjoyment  of  health,  preservation  of 
that  the  right  of  the  public  to  the  pre-  public  morals,  &c. 
servation  of  its  morals,  health,  happi-  We  agree  with  the  court  as  to  the 
ness,  &c.,  &c.,  cannot  be  enjoyed  to  the  breadth  and  design  of  the  constitutional 
exclusion  of  the  enjoyment  of  the  right  provision  referred  to. 
of  property,  because  the  same  inequality  It  was  intended  to  secure  the  right  of 
would  be  thereby  introduced.  Yet  this  is  property  to  a//,  and  in  every  kind  of 
the  exact  effect  of  the  opinion  quoted  recognised  property.  It  was  also  in- 
above,  for  the  court  in  the  same  breath  tended  to  secure  the  right  of  the  citizen 
proceed  to  say,  that  an  act  which  provides  and  the  public  to  the  preservation  of  the 
fbr,  and  produces  precisely  these  conse-  public  health,  public  morals,  peace, 
quenoes,  is  not  in  conflict  with  any  con-  quiet,  happiness,  &c.,  &c. 
stitutional  provision.  What  then  is  to  be  done  1     Clearly  it 

We  think  the  act  in  question  does  pro-  is  the  duty  of  the  legislature,  in  the  ex- 
vide  that  one  citizen  or  class  of  citizens  ereise  of  the  police  power  of  the  state,  to 
may  enjoy  his  or  their  rights  under  the  secure  by  appropriate  legislation  the  en- 
constitution  to  the  damage  and  even  joyment  of  all  of  these  rights.  It  is  as 
exclusion  of  otiier  citizens  or  classes  of  important  that  the  right  of  the  citizen  to 
citizens  in  the  enjoyment  of  their  rights,  acquire  and  dispose  of  property  should 

To  illustrate,  let  it  be  supposed  that  the  be  protected,  as  that  any  other  right 

whole  community  is  divided  into  two  should  be.     And  to  abolish  the  right  to 

classes,  one  of  moral  character  and  the  acquire  and  dispose  of  any  one  kind  of 

other  of  immoral  character  in  the  sense  property,  even  though  it  be  in  good  faith 

of  this  act.  to  secure  the  more  complete  enjoyment 

Does  not  the  act  in  question  say  in  of  some  other  right,  is  just  as  much 

unmistakable  terms,  that  the  portion  of  beyond  the  power  of  the  legislature,  as 
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it  would  be,  to  abolish  the  constitntion  in  its  broadest  sense,  is  subject  to  legis- 

in  Mo.    Each  rig^ht  defined  bj  the  Bill  lation,  though  it  (the  right)  be  affected 

of  Rights  is  as  sacred  and  inriolable  as  rery  injnrionslj,  provided  a  gubttamtial 

each  other  right  therein  defined,  and  to  right  is  /«/!." 

make  anyone  yield  to  another,  is  to  lay  Does  the  act  in  question,  under  the 

the  foundation  for  that  loose  and  irregn-  construction  given,  leave  a  substantial 

Inr  form  of  government  which  it  was  right  of  property  in  intoxicating  liqaors 

the  design  of  the  constitution,  and  of  to  Ruth  f    We  think  not. 

society  organizing  government,  to  pro-  The  same  question  arises  under  sti- 

hibit.     Something  was  wanted  to  define  tutes  that  affect  the  remedy  on  contracts, 

and  secure  certain  natural,  fundamental,  with  reference  to  that  provision  of  the 

and  inviolable  rights.     It  was  thought  Constitution  of  the  United  States  which 

that  a  written  constitution  would  do  this,  forbids  the  legislature  to  impair  the  ob- 

but  if  the  legislature,  under  pretence  of  ligation  of  contracts  by  law.    The  legis- 

more   perfectly  securing  one  of  such  lature  may  regulate  the  remedy,  ssd 

rights,   may  abolish  others,   then  the  may  alter  and  abridge  it  so  as  to  affect 

whole  scheme  is  a  failure.  the  value  of  the  contract  very  materiallr 

Wobelievethat  the  legislature  have  no  ^'so  long  as  they  (contracts^  are  snb- 

such  power,  that  all  of  the  rights  defined  mitted  to  the  ordinary  and  regular  course 

by  the  constitution  are  intended  to  stand  of  justice,  and   the  existing  remedies 

together,  that  they  should  be  reconciled  preserved  in  substance  and  with  integritr : 

into   harmony  and  concord  with  each  Holmes  v.  Lansing^  3  John.  Cas.  75; 

other,  and  that  the  police  power  of  the  Morse  v.  Gould,  I  Kern.  281. 

state  can  only  be  exercised  to  carry  out  The  substantial  right  gnarantied  by  the 

this  purpose.     It  is  the  duty  of  the  Constitution  of  the  United  States,  to  the 

legislature   (and  of  course  within  the  citizen  to  enforce  the  obligation  of  hi« 

power  before-mentioned)  to  regulate^  to  contract  mast  not  be  destroyed  br  the 

prescribe  the  mode  and  the  manner  of  legislature. 

enjoying  these  rights,  and  in  doing  so,  Again,  the  same  question  arises  under 
the  right  may  be  very  seriously  affected,  statutes  which  assume  to  regulate  the 
though  a  substantial  right  must  be  left  in  exercise  of  corporate  franchises.  The 
all  cases.  The  police  power  is  exhausted  legislature  may  regulate  the  mode  and 
when  it  has  done  this.  It  cannot  be  ex-  the  manner  of  enjoying  the  rights  con- 
tended to  the  abolition  of  the  right  itself,  ferrcd  by  the  charter,  but  it  cannot  de$- 
for  if  it  could,  the  Bill  of  Rights  would  troy  the  charter  itself  or  any  essential 
be  subordinate  to  that  vague  and  unde-  right  under  it. 

fined  power,  and  at  the  mercy  of  a  legis-  Tims,  in  Benson  v.  Mayor ,  &c.,  10 

lature  elected  by  a  mere  majority.  Barb.  45,  the  court  say,  '*  The  state  maj 

The  principle  is  very  concisely  stated  legislate  touching  them  so  far  as  thej 

by  JoHNBOK,  J.,  in  Wynehamer  v.  TTie  are  puhlici  juris.     Thus,  laws  may  be 

People i  3  Keman  421 ;  where  it  is  said,  passed  to  punish  neglect  or  miscondort 

"  The  same  sort  of  question  is  presented  in  conducting  the  ferries,  to  secure  the 

in  respect  to  the  infringement  by  legis-  safety  of  passengers  from  danger  and 

lation  of  men's  private  rights,  and  the  imposition,   &c.     But  the  state  eannet 

regulation  of  them,  and  their  enjoyment,  take  away  the  ferries  themselves,  nor  de- 

The  substantial  right  cannot  be  destroyed ;  prive  the  city  of  their  tpg>tfnate  retUs  aad 

its  enjoyment  is  not  an   offence,  and  profits," 

legislation  cannot  make  it  an   offence.  Why  ?     Because  the  right  of  the  citr 
At  the  same  time  the  mode  of  enjoyment     to  the  ferries  and  their  legitimate  renti 
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and  profits  was  fixed  by  charter  or  con-  jorj,  would  contravene  the  constitution, 

tract,  the  obligation  of  which  was  held  and  a  depriration  of  this  right  could  not 

sacred  by  the  constitution.     If  the  legis-  he  allowed  in  the  form  of  a  punishment, 

lature  cannot  destroy  the  rights  of  a  Any  other  right  thus  secured  as  univer- 

corporation  under  a  contract,  the  obli-  sal  and  inviolable,  must  equally  prevail 

gation  of  which  is  secured  by  the  consti-  against  the  power  of  the  legislature  to 

tution  for  the  preservation  of  the  lives,  select  and  prescribe  punishments." 
safety,  and  comfort  of  the  public,  upon        From  this  case  we  see  that  the  legis-  k 

what  principle  can  it  destroy  the  rights  lature,  in  the  exercise  of  its  plenary 

of  an  individual  whose  rights  are  directly  power   over  crimes  and  punishments, 

secured  by  the  constitution  1  could  not  do  what   the  legislature  of 

The  opinion  of  the  Supreme  Court  of  Iowa  has  undertaken  to  do  by  the  act 

Iowa  seems  to  be  predicated  upon  the  in   question.     The    legislature    cannot 

idea  that  the  police  power  of  the  state  declare  it  to  be  a  crime  to  exercise  the 

is  some  extraordinary  power  which  ex-  right  of  acquiring  and  disposing  of  pro- 

tsts  independent  of  the  constitution,  and  perty,  nor  can  it  declare  a  forfeiture  of 

which  may  be  exercised  by  the  legisla-  the  right  as  a  punishment  for  any  other 

ture  when  the  <*  public  good  "  requires  offence.    Still,  the  exercise  of  the  right 

it  in  opposition  to  the  constitution.  in  a  particular  manner  may  be  declared 

The  true  rule  is,  however,  that  what-  a  crime,  or  may  be  forfeited  as  a  pun- 
ever  cannot  be  accomplished  without  an  ishment  for  some  other  crime,  so  long 
infraction  of  the  constitution  cannot  be  as  the  substantial  right  itself  is  not  de- 
considered  a  *<  public  good,"  and  is  in  clared  forfeited  or  made  criminal.  It 
contemplation  of  law  a  public  calamity  is  upon  this  principle  that  all  regulation 
when  accomplished.  rests.     The    legislature    may    prohibit 

The  police    power    of    the  state  is  sales  of  intoxicating  liquors  to  be  used 

derived  from  the  constitution,  and  is  no  as  a  beverage,  for  such  legislation  only 

more  than  a  power  to  carry  out  and  en-  goes  to  the  manner  of  enjoying  the  right, 

force  each  and  all  of  its  provisions,  and  The  right  can  be  **  substantially"  en- 

in  no  sense  is  it  a  power  to  destroy,  joyed  without  such  sales.  And  the  same 

when  in  the  opinion  of  the  legislature  rule  we  understand  to  apply  to  all  other 

the   '*  public    good  "    or  the    "  public  kinds  of  property,  which  under  certain 

morals  '*  require  it.  circumstances  are  acknowledged  to  be 

In  the  case  of  Barker  v.  Peopley  3  dangerous  to  the  well-being  of  society. 
Cow.  686,  the  court  said:  ♦  *  *  "The        The  court  say,  in  the  foregoing  opin- 

whole   constitution  must  be  supported,  ion,  that ''certain  poisons  are  property, 

and  all  its  powers  reconciled  into  con-  but  the  sale  of  them  may  be  restricted  to 

cord.     A  law  which  should  declare  it  a  certain   persons,  namely,  those  having 

crime  to  exercise  any  fundamental  right  sufficient  intelligence  to  know  when  they 

of  the  constitution  (as  the  right  of  ac-  ought  to  be  used,  and  sufficient  charac- 

quiring  and  disposing  of  property «  we  ter  for  prudence  to  give  assurance  that 

add)  would  infringe  an  express  rule  of  these  deadly  agents  will  not  be  carelessly 

the  system,  and  hence  is  not  within  the  administered."     This  proposition  is  not 

general  power  over  crimes."  *   »   »   »  denied,  for  it  also  only  goes  to  the  wan- 

"  Many  rights  are  plainly  expressed  ner  of  enjoying  the  right,  and  is  there- 

and  intended  to  be  inviolable  in  all  cir-  fore  not  a  parallel  case.     If  the  party 

cnmstances.     A    law   enacting  that    a  desiring  to  ''acquire,  possess,  and  dis- 

criminal   should,  as   a  punishment  for  pose  of  these  deadly  agents  "  does  not 

bis  offence,  forfeit  the  right  of  trial  by  himself  possess  the  requisite  qualifica- 
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tion,  he  can  still  enjoj  the  right  '*  sab-  enjojmeBt  of  their  rights,  bat 
stantialljy"  by  emplojing  some  oue  he  mag  abase  the  right, 
possessed  of  the  proper  qaalifications,  to  If  such  a  proposition  can  be  main- 
handle  the  property  for  him.  Sach  tained,  then  there  is  no  right  that  is  be- 
legislation  woald  undoubtedly  affect  the  yond  the  control  of  the  legislature,  for 
right,  but  it  does  not  destroy  it.  It  does  we  may^  and  indeed  all  do,  abase  almost 
not  necessarily  preclude  the  citizen  from  every  right  that  we  enjoy.  All  the 
*' buying  and  selling"  to  require  him  to  legislature  can  do  is  to  prohibit  the 
buy  and  sell  in  a  certain  manner.  abuse,  and  punish  us  for  a  TiolatioB  of 

The  legislature  of  the  state  in  the  ex-  the  prohibition.  No  other  theory  is  st 
ercise  of  the  police  power,  to  secure  to  all  consistent  with  ciyil  liberty, 
all  the  substantial  enjoyment  of  all  the  Many  other  authorities  might  be  cited 
rights  defined  by  the  constitution,  can  in  support  of  the  foregoing  yiews,  bat  it 
compel  the  enjoyment  by  every  indiTi<  is  scarcely  necessary.  A  moment's  re- 
dual  of  his  rights  in  a  manner  not  to  con-  flection  on  the  practical  application  of  the 
flict  with  others  in  the  equal  enjoyment  nile  as  stated  in  the  ojanion,  in  sopport 
of  their  rights,  not  however  legislating  of  which  no  authorities  are  cited  by  the 
upon  the  manner,  so  as  to  destroy  the  court,  we  think,  will  show  that  the  doe- 
substantial  right.  trine  cannot  be  maintained.     The  opin- 

^*  Sic  utere  tuo  ut  alienum  non  Imdas"*  ion  is  plainly  inconsistent  with  itself, 

is  the  maxim  which  lies  at  the  foundation  for  the  reason  that  the  principle  whicfa 

of  the  power.    And  to  whatever  enact-  the  court  states  as  the  authority  for  pro- 

ment  the  maxim  will   not  apply  the  tecting  the  public  in  the  enjoyment  of 

power  itself  does  not  extend:  Cooley  its   health,  comfort,  morals,  &c.,  &c, 

Constitntional  Limitations  577.  unless  violated,  will  protect  every  indivi- 

According  to  the  foregoing  opinion,  dual,  in  some  measure  at  least,  of  enXv- 

however,  it  is  not   sufficient   that   the  ment  of  the  right  of  property  in  tntoxi- 

citizen  should  so  enjoy  his  own  rights  as  eating  liquors,  and  every  other  kind  of 

not  to  interfere  with  others  in  the  enjoy-  property  as  well.     Such  a  substantial 

mentof  theirs.  But  an  immoral  man  must  enjoyment  is   prohibited,   however,  to 

not  enjoy  certain  of  his  rights  at  all.  Not,  Ruth,  by  the  statute  in  question  and  the 

indeed,   because  such    enjoyment  will  opinion  quoted  above. 

necessarilif  interfere  with  others  in  the  W.  W.  M. 


United  States  Circuit  Court.     District  of  Indiana. 

THE  EVANSVILE  NATIONAL  BANK  o.  METROPOLITAN  NA- 
TIONAL  BANK  OF  NEW  YORK,  AND  THE  ASSIGNEES  OF 
WATTS,  CRANE  &  C0.> 

A  transfer  of  stock  in  a  banking  corporation,  organized  under  the  Act  of  June 
8d  1864,  to  a  bondjide  holder,  is  valid  though  the  seller  or  pledgor  be  at  the  time 
indebted  to  the  bank,  and  a  by-law  of  the  bank  declared  that  no  transfer  of  the 
stock  by  any  shareholder  indebted  to  the  bank  should  be  made  without  the  consent 
of  the  board  of  directors.     Such  a  by-law  in  effect  attempts  to  create  a  lien  upon 

*  We  are  indebted  to  Josiah  11.  Bissell,  Reporter  for  the  United  States  Coorts 
for  the  Seventh  Judicial  Circuit,  for  the  following  opinion. 
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stock  for  debts  of  the  holder,  and  the  result  is  the  same  as  if  a  loan  were  made 
upon  the  security  of  the  stock — a  transaction  forbidden  by  the  SSth  section  of  the 
Act. 

Appbal  from  District  Court, 

The  Evansyille  National  Bank  was  organized  in  January  1865 
under  the  Act  of  Congress  of  June  3d  1864,  18  Stat.  99. 

One  of  the  articles  of  association  provided  that  the  directors 
might  prohibit  the  transfer  of  stock  without  their  consent.  Ac- 
cordingly a  by-law  declared  that  no  transfer  of  the  stock  should 
be  made  without  the  consent  of  the  board  of  directors  by  any 
shareholder  who  was  indebted  to  the  bank,  and  certificates  of 
stock  were  to  contain  this  provision.  After  the  adoption  of  this 
by-law  Watts,  Crane  &  Co.  became  the  owners  of  150  shares  of 
stock,  and  Crane,  one  of  the  firm,  of  50  shares ;  certificates  were 
issued  for  these  shares  in  conformity  with  the  above  by-law. 

Watts,  Crane  &  Co.  did  business  with  the  Evansville  National 
Bank,  and  were  indebted  to  the  bank  from  the  time  they  became 
holders  of  the  stock  for  money  loaned  upon  bills  drawn,  endorsed 
or  accepted  by  them  in  the  usual  course  of  trading. 

On  the  15th  of  September  1866,  Watts,  Crane  &  Co.  borrowed 
$30,000  of  the  Metropolitan  National  Bank  of  New  York,  and 
they  and  Crane  delivered  their  certificates  of  stock  as  a  pledge 
to  secure  the  money  so  borrowed,  and  attached  to  the  certificates, 
bills  of  sale,  and  power  of  attorney  for  the  transfer  of  the  stock. 

On  the  15th  of  April  1867,  Watts,  Crane  &  Co.  became 
indebted  to  the  Evansville  National  Bank  on  an  acceptance  for 
$25,000.  At  this  time  the  Evansville  Bank  had  no  notice  of  the 
pledge  previously  made  to  the  Metropolitan  Bank.  The  members 
of  the  firm  of  Watts,  Crane  &  Co.  were  declared  bankrupts  by 
the  United  States  District  Court  of  Indiana,  March  3d  1868. 
The  District  Court  held  that  the  pledge  to  the  Metropolitan  Bank 
was  binding,  notwithstanding  the  by-law  under  which  the  Evans- 
ville Bank  claimed  a  lien  upon  the  stock. 

The  opinion  of  the  court  was  delivered  by 

Drummond,  J. — The  only  question  in  the  case  is,  whether  this 
by-law  was  valid  under  the  law  of  1864  already  cited.  The  8th 
section  of  that  act  authorizes  the  board  of  directors  to  make  by- 
laws, but  declares  they  must  not  be  inconsistent  with  its  pro- 
visions. 

The  35th  section  declares  that  no  association  shall  make  any 
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loan  or  discount  on  the  security  of  the  shares  of  its  own  capital 
stock,  nor  be  the  purchaser  or  holder  of  any  such  shares  unless  to 
prevent  loss  on  a  debt  previously  contracted  in  good  faith. 

The  counsel  of  the  plaintiff  in  the  able  argument  he  has  pre- 
sented, claims  that  the  operation  of  the  by-law  upon  the  shares 
of  stock  because  of  the  indebtedness  of  Watts,  Crane  k  Co.,  and 
their  transfer  to  the  Metropolitan  Bank  without  the  consent  of 
the  board  of  directors,  was  not  a  loan  or  discount  made  on  the 
security  of  the  shares ;  that  there  should  be  a  distinct  assignment 
or  hypothecation  of  the  stock  as  security  for  a  loan  or  discount 
made  ;  and  some  authorities  have  been  cited  which  seem  to  main- 
tain that  principle.  But  if  there  is  a  by-law  which  declares  in 
substance  and  effect  that  for  all  loans  or  discounts  made  to  the 
shareholder  a  lien  shall  exist  against  his  stock,  the  result  would 
be  the  same  as  if  there  was  a  separate  transaction  and  security 
given  in  each  case.  The  shareholder  always  has  the  credit  on 
the  security  of  his  stock,  and  thus  the  very  object  is  accomplished 
which  the  85th  section  sought  to  prevent — the  absorption  of  the 
shares  into  the  assets  of  the  bank.  And  it  will  be  observed  that 
the  law  only  allows  the  stock  to  be  taken  by  the  bank  as  security, 
or  purchased  to  hold  to  avoid  loss  on  a  debt  previously  contracted 
in  good  faith,  and  on  these  the  stock  is  to  be  retained  by  the  bank 
only  a  limited  time. 

An  extended  examination  of  the  authorities  cited  by  counsel  is 
unnecessary,  because  in  the  case  of  2%e  First  National  Bank  of 
South  Bend  v.  Lanier,  recently  decided  by  the  Supreme  Court  of 
the  United  States,  (11  Wallace  ^69),  the  question  involved  here 
is  discussed  by  that  court,  and  a  principle  established  that  is 
decisive  of  this  case. 

In  that  case  the  bank  had  made  a  by-law  declaring  that  the 
stock  of  the  bank  should  be  transferred  only  subject  to  the  provi- 
sions of  the  36th  section  of  the  Act  of  1863  (by  which  a  share- 
holder was  prevented  from  transferring  his  stock  when  he  owed 
the  bank).  The  bank  sought  to  avail  itself  of  this  by-law  notwith- 
standing the  repeal  of  the  36th  section  by  the  Act  of  1864,  and 
the  court  held  that  could  not  be  done.  This  is  in  effect  decid- 
ing that  no  such  by-law  could  be  in  force  under  the  provisions  of 
the  Act  of  1864.  The  language  of  the  court  is,  "  Congress  evi- 
dently intended,  by  leaving  out  of  the  law  of  1864  the  36th  sec- 
tion of  the  Act  of  1863,  to  relieve  the  holders  of  bank  shares 
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from  the  restrictions  imposed  by  that  section.  The  policy  on  the 
subject  was  changed,  and  the  directors  of  banking  institutions 
were  in  effect  notified  that  thereafter  they  must  deal  with  their 
shareholders  as  they  dealt  with  other  people.  As  the  restrictions 
fell,  so  did  that  part  of  the  by-law  relating  to  the  subject  fall 
with  them." 

The  decision  of  the  District  Court  is  aflSrmcd. 


United  States  Circuit  Court.     Southern  District  of  Alabama. 
NEWTON  ST.  JOEIN  ».  THE  SOUTHERN  EXPRESS  COMPANY. 

The  reception  bv  an  express  company  of  a  packa^^e  for  transportation  directed 
to  a  point  beyond  its  roate,  and  the  receipt  of  the  entire  compensation  for  the 
transportation  to  that  point  is  sufficient  to  make  out  a  primd  facie  case  of  contract 
to  carry  and  deliver  the  package  to  that  point. 

To  aroid  liability  in  such  case  the  company  must  show  a  specific  contract  to 
carry  only  to  its  own  terminus,  or  a  settled  and  nniform  rule  not  to  assume  lia- 
bility beyond  that  point,  which  rule  must  be  brought  home  to  the  consignee  cither 
by  express  notice  or  by  a  notoriety  so  general  that  he  may  fairly  be  presumed  to 
have  had  notice. 

Plaintiff  delivered  a  package  marked  to  a  consignee  in  New  York,  to  defendants 
an  express  company  in  Mobile,  paid  the  freight  for  the  entire  distance,  and  took  a 
receipt  stating  '*  that  this  company  is  to  forward  the  same  to  its  agent  nearest  or 
most  convenient  to  destination  only,  and  then  to  deliver  the  same  to  other  parties, 
they  to  complete  the  transportation ;  such  delivery  to  terminate  all  liability  of 
this  company  for  such  package."  The  company's  route  extended  only  to  Lynch< 
burg,  but  it  had  an  arrangement  with  Adams  Express  Company  to  transport  such 
packages  to  any  point  on  the  latter's  route,  and  receive  a  pro  rata  share  of  the 
freight.  Held,  that  the  Adams  Express  Company  was  the  agent  of  defendants 
within  the  terms  of  the  receipt,  and  defendants  were  liable  for  failure  to  deliver 
in  New  York. 

If  an  express  company  have  a  settled  and  uniform  rule  that  money  packages 
must  be  sealed  and  endorsed  in  a  certain  manner,  and  such  rule  is  brought  home 
to  the  knowledge  of  the  consignor  who  neglects  or  intentionally  omits  to  comply 
with  it,  and  the  company,  in  ignorance  of  the  special  value  of  the  package,  takes 
ordinary  care  of  it  only,  the  company  will  not  be  liable  for  its  loss. 

If,  however,  the  money  is  stolen  or  conyerted  by  an  agent  of  the  company,  the 
latter  will  be  liable  for  its  value  on  a  count  for  money  had  and  received,  notwith- 
standing the  violation  of  its  rules  by  the  consignor. 

This  was  an  action  against  a  carrier  for  failure  to  deliver  goods 
delivered  to  it  for  transportation. 

R.  H.  Smith  and  T.  H.  HemdoUy  for  plaintiff. 
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Wm.  Q.  Joules  and  J".  P.  Southworthj  for  defendant. 

Woods,  J.,  charged  the  jury  as  follows : — 

Gentlemen  of  the  jury : — The  plaintiff  claims  that  the  defendant 
being  a  common  carrier,  on  the  26th  day  of  May  1866,  under- 
took and  agreed  with  plaintiff,  for  a  valuable  consideration,  to 
transport  from  Mobile,  Alabama,  and  to  deliver  to  J.  B.  Alex- 
ander &  Co.,  in  the  city  of  New  York^  a  sealed  package  which 
the  plaintiff  on  that  day  delivered  to  the  agents  of  defendant  in 
Mobile,  containing  six  thousand  dollars,  the  property  of  the 
plaintiff.  That  by  and  through  the  negligence  and  carelessness 
and  improper  conduct  of  the  defendant  and  its  servants,  said 
package  and  its  contents  were  wholly  lost  to  the  plaintiff. 

Plaintiff  further  avers  that  on  the  3d  day  of  June  1866,  the 
defendant  as  such  common  carrier,  undertook  and  agreed  with 
the  plaintiff  for  a  valuable  consideration,  to  transport  from  Mo- 
bile, Alabama,  and  to  deliver  to  J.  B.  Alexander  &  Co.,  in  New 
York  city,  another  sealed  package,  which  the  plaintiff  on  that  day 
delivered  to  the  agents  of  defendants  in  Mobile,  containing  five 
thousand  dollars,  the  property  of  the  plaintiff,  and  that  by  ^e 
negligence,  carelessness,  and  improper  conduct  of  the  defendant 
and  its  servants,  said  last-named  package  and  its  contents  were  also 
wholly  lost  to  the  plaintiff.  He  thereupon  seeks  to  recover  of 
the  defendant  the  amount  of  money  contained  in  said  packages, 
with  interest.  He  has  also  included  in  his  declaration  counts  for 
money  had  and  received,  and  upon  an  account  stated.  The  de- 
fendant pleads  the  general  issue,  with  leave  to  give  in  evidence 
any  matter  that  might  be  specially  pleaded. 

This  action  is  brought  against  the  defendant  as  a  common  car- 
rier. The  undertaking  of  a  common  carrier  is  to  deliver  the 
goods  intrusted  to  him  against  all  events  but  the  act  of  God,  or 
the  public  enemy,  unless  his  liability  is  limited  by  contract. 

Before  the  plaintiff  can  recover,  he  must  establish  his  case  by 
proof  substantially  as  he  has  stated  it.  Your  first  inquiry  will 
therefore  be,  did  the  plaintiff  deliver  the  packages  containing 
money,  or  either  of  them,  to  the  defendant,  to  be  carried  to  New 
York,  and  delivered  as  alleged,  and  did  the  defendant,  for  a  valua- 
ble consideration,  undertake  and  agree  to  convey  them  to  New 
York  city,  and  deliver  thenj  to  J.  B.  Alexander  &  Co.,  as  the 
plaintiff  avers,  and  has  the  defendant  failed  so  to  deliver  them? 
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On  the  question  of  the  delivery  of  the  packages  to  the  agent  of 
the  defendant  in  Mobile,  and  the  failure  of  the  defendant  to  de- 
liver them  to  J.  B.  Alexander  &  Co.,  in  New  York,  I  presume 
you  will  have  little  trouble.  I  do  not  understand  the  defendant 
to  controvert  these  facts.  They  must  be  proven,  however,  to 
your  satisfaction.  But  the  defendant  alleges  that  its  lines  of 
business  reach  only  as  far  north  as  Lynchburg,  Virginia,  on  the 
route  to  New  York  city ;  that  this  fact  was  known  to  plaintiff, 
and  that  its  agreement  was  not  to  convey  the  packages  to  New 
York,  but  to  convey  them  to  Lynchburg,  Virginia,  and  then  safely 
to  deliver  them  to  Adams*  Express  Company;  that  it  did  so 
transport  and  safely  deliver  the  packages,  and  that  it  is  therefore 
not  liable  to  plaintiff  for  any  loss  which  occurred  after  such  deli- 
very to  the  Adams  Express  Company. 

You  are  to  decide,  gentlemen,  from  the  facts  in  the  case,  and 
controlled  by  the  rules  of  law  as  I  shall  give  them  to  you,  what 
the  contract  of  the  defendant  with  the  plaintiff  was. 

I  instruct  you  that  the  reception  by  an  express  company  of  a 
package  for  transportation  directed  to  a  point  beyond  the  route 
of  the  express  company,  and  the  receipt  by  such  company  of 
the  entire  compensation  for  the  transmission  and  delivery  of  the 
package  to  the  point  to  which  it  is  directed,  makes  out  a  primd 
facie  case  of  a  contract  to  carry  and  deliver  the  package  accord- 
ing to  the  superscription,  and  will  bind  the  company  unless  a 
different  contract  is  shown,  or  a  settled  and  uniform  rule  estab- 
lished by  the  company  not  to  be  bound  beyond  its  own  line,  which 
rule  is  brought  home  to  the  consignor  either  by  express  notice  or 
by  a  notoriety  so  general  that  he  may  fairly  be  presumed  to  have 
had  notice. 

If  you  find  the  fact  to  be  that  the  defendant  received  the  pack- 
ages of  the  plaintiff  directed  to  J.  B.  Alexander  &  Co.,  New 
York,  for  transmission,  and  received  the  pay  for  the  entire  route 
from  Mobile  to  New  York,  then  I  instruct  you  that  primd  facie  the 
plaintiff  has  shown  a  contract  on  the  part  of  defendant  to  carry 
the  packages  to  New  York  and  deliver  them  according  to  the 
lirection,  and  that  the  Adams  Express  Company  and  its  servants 
rere  the  agents  of  defendant  to  complete  said  transmission  and 
lelivery.  This  proof  would,  however,  only  make  a  primd  facie 
case,  and  the  defendant  may  rebut  it  by  other  proof. 

It  was  competent  for  the  defendant  to  contract  that  it  was  to 
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be  bound  for  the  safe  transmission  of  the  packages  over  its  own 
lines  only,  and  if  it  has  satisfied  you  bj  proof  that  it  did  so  con- 
tract, then  it  cannot  be  held  liable  for  the  default  of  the  Adams 
or  any  other  company  which  undertook  to  complete  the  convey- 
ance of  the  packages. 

I  believe  it  is  not  claimed  that  the  defendant  made  any  such 
contract  expressly  with  the  plaintiff,  but  it  is  insisted  that  such 
contract  may  be  fairly  implied  from  the  form  of  receipt  given  by 
the  defendant  for  money  packages,  and  that  such  receipts  must, 
from  their  general  use  by  the  company,  have  been  known  to  the 
plaintifiF.  The  defendant  says  that  its  receipts  for  money  pack- 
ages contained  a  provision  in  these  words :  "  that  this  compaoy 
is  to  forward  the  same  to  its  agent  nearest  or  most  convenient  to 
destination  only,  and  then  to  deliver  the  same  to  other  parties, 
they  to  complete  the  transportation ;  such  delivery  to  terminate 
all  liability  of  this  company  for  such  packages." 

Tou  will  first  determine  from  the  proof  whether  the  contents  of 
this  receipt  were  brought  home  to  the  knowledge  of  the  plaintiff. 
If  you  find  they  were,  then  I  say  to  you,  that  the  true  construc- 
tion of  this  provision  is  that  the  defendant  undertakes  to  deliver 
packages  at  any  point  upon  its  own  routes  or  upon  the  routes  of 
any  other  company  with  which  it  has  an  arrangement  to  receive, 
convey,  and  deliver  packages  for  a  pro  rata  share  of  the  compen- 
sation paid  by  the  shipper,  but  when  the  terminus  of  its  own 
route  or  the  route  of  such  a  connecting  company  is  reached,  and 
the  package  is  to  go  to  a  point  beyond,  then  the  defendant  is  onlj 
bound  to  deliver  the  same  to  other  parties  to  complete  the  trans- 
portation, and  on  such  delivery  its  liability  ceases. 

I  instruct  you,  gentlemen,  that  if  you  find  from  the  proof  that 
there  was  an  understanding  between  the  defendant  and  the  Adams 
Express  Company,  by  which  the  latter  agreed  to  receive  from  the 
former  at  the  end  of  its  route  all  packages  for  transmission  over 
the  routes  of  tlie  Adams  Express  Company,  and  to  deliver  them 
according  to  the  superscription  at  any  point  on  the  routes  of  the 
Adams  Express  Company,  and  received  a  pro  rata  share  of  the 
money  paid  the  defendant  for  the  transportation  of  the  package, 
then  the  Adams  Express  Company  was  the  agent  of  the  defend- 
ant referred  to  in  the  language  of  the  receipt.  And  if  the  Adams 
Express  Company  had  an  agency  or  office  in  New  York,  it  would 
have  been  the  duty  of  this  defendant,  under  that  receipt,  to  carry 
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the  package  to  New  York,  either  by  itself  or  its  agent,  the  Adams 
Express  Company,  and  then  deliver  it  according  to  its  superscrip- 
tion. You  are  not,  however,  to  confine  your  consideration  upon 
this  point  to  the  terms  of  this  receipt  exclusively.  You  may 
examine  the  way-bills  and  other  blank  forms  of  the  defendant  to 
ascertain  what  its  contract  was,  and  you  may  take  into  considera- 
tion any  statements  you  may  find  to  have  been  made  to  plaintiff 
by  the  superintendent  or  other  agent  of  the  defendant  in  refer- 
ence to  the  transmission  of  these  or  other  packages,  or  any  spe- 
cial contract  or  understanding  made  by  defendant's  agent  with 
plaintiff. 

If  you  shalL  find  under  these  instructions  that  the  defendant 
only  contracted  to  carry  the  packages  of  the  plaintiff  over  its 
own  routes,  and  then  to  deliver  them  to  another  company  for 
transmission  to  its  destination,  and  that  it  has  performed  this  con- 
tract, then  that  is  an  end  of  the  case  against  the  defendant,  so 
far  as  its  liability  as  a  common  carrier  is  concerned.  If,  how- 
ever, you  find  that  the  defendant  undertook  to  convey  the  packages 
to  New  York  and  then  deliver  them  to  the  persons  to  whom  they 
were  addressed,  you  will  then  proceed  to  consider  another  branch 
of  the  defendant's  defence.  This  is,  that  the  rule  of  the  defendant 
was  that  packages  containing  money  should  be  sealed  in  a  certain 
way,  that  the  amount  of  the  contents  should  be  endorsed  upon 
the  package,  and  a  certain  rate  of  compensation  for  carriage  in 
proportion  to  the  abount  of  money  conveyed  should  be  paid. 
That  the  plaintiff,  well  knowing  this  rule,  placed  the  money  which 
he  alleges  was  lost  in  an  envelope  not  sealed  according  to  the 
rules,  nor  containing  a  statement  endorsed  upon  the  envelope  of 
the  amount  of  the  contents,  and  that  he  only  paid  the  rate  charged 
by  the  defendant  for  the  transmission  of  an  ordinary  letter  con- 
taining no  enclosure  of  value ;  and  that  by  reason  of  this  default 
on  the  part  of  the  plaintiff  the  packages  were  intrusted  to  an 
agent  of  the  Adams  Express  Company  in  New  York,  who  was 
only  employed  to  deliver  ordinary  letters,  and  not  valuable  pack- 
ages, and  was  thereby  lost. 

Upon  this  branch  of  the  defence  I  instruct  you,  that  the  rules 
of  the  company,  in  order  to  have  any  influence  upon  the  decision 
of  the  case,  must  have  been  known  to  the  plaintiff,  and  these  rules 
must  have  been  settled  and  uniform.  If  these  rules  were  not  by 
the  proof  brought  home  to  the  notice  of  the  plaintiff,  or  if  the 
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defendant  was  in  the  babit  of  departing  from  them,  and  allowing 
exceptions  to  be  made  to  them,  and  these  facts  were  known  to 
plaintiff,  or  if  there  was  any  understanding  or  agreement  between 
the  plaintiff  and  the  agent  or  superintendent,  that  the  rule  was 
not  to  be  enforced  against  the  plaintiff,  in  either  of  these  cases 
the  existence  of  the  rules  can  have  no  effect  upon  the  decision  of 
this  case.  In  short,  the  rule  must  be  settled,  uniform,  and  known 
to  plaintiff.  If  you  find  they  were  thus  settled,  uniform,  and 
known  to  the  plaintiff,  and  no  exception  was  made  by  the  agent 
of  defendant  in  his  favor  exonerating  him  from  a  compliance 
therewith,  and  you  find  that  the  contents  and  value  of  the  pack- 
ages sent  by  plaintiff  were  imjproperly  concealed  by  him  from  the 
defendant  for  the  purpose  of  depriving  the  defendant  of  a  part 
of  the  compensation  it  would  otherwise  have  claimed  for  the 
transportation  and  risk,  the  defendant  would  not  be  liable  if  using 
the  ordinary  vigilance  which  a  prudent  man  would  exercise  over 
his  own  property  of  the  same  apparent  value.  I  instruct  yon 
further,  that  if  by  reason  of  the  failure  of  the  plaintiff  to  comply 
with  the  rules  of  the  defendant  known  to  him,  the  defendant  was 
ignorant  of  the  value  of  the  package,  and,  in  consequence  thereof, 
was  induced  to  intrust  the  package  to  a  messenger  who  was  em- 
ployed only  to  deliver  packages  of  no  intrinsic  value,  and  failed 
to  place  it  in  the  hands  of  its  messenger  known  to  be  honest  and 
trustworthy,  who  was  uniformly  employed  to  deliver  yalnable 
packages,  and  by  the  dishonesty  of  the  messenger  to  whom  the 
package  was  intrusted,  it  was  lost,  in  that  case  the  defendant 
would  not  be  liable. 

If  you  should  find  for  the  defendant  upon  these  issues,  it  would 
,  nevertheless  be  your  duty  to  consider  that  branch  of  the  plaintiff's 
case  which  arises  upon  what  are  called  the  common  counts. 
Under  them  the  plaintiff  claims  that  the  Adams  Express  Company 
is  the  agent  of  the  defendant,  that  the  Adams  Company,  as  such 
agent,  has  not  lost  the  money  of  plaintiff,  or  all  of  it,  but  has  it 
or  a  large  part  of  it  in  its  possession,  or  has  converted  it  to  its 
own  use.  If  you  find,  under  the  instructions  already  given  you, 
that  the  Adams  Express  Company  is  the  agent  of  the  defendant, 
and  that  it  has  retained  the  money  of  the  plaintiff  in  its  posses- 
sion, or  has  recovered  it  from  any  person  who  stole  it,  then  yon 
should  find  a  verdict  for  the  plaintiff  for  the  amount  which  yon 
may  decide  has  come  to  the  possession  of  the  Adams  Express 
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Companj  and  is  retained  bj  it,  or  has  been  converted  by  it  to  its 
own  ase,  with  interest  from  the  date  of  demand  if  you  should  find 
that  a  demand  has  been  made,  if  not,  from  the  commencement  of 
this  suit.  For  although  the  plaintiff  may  have  knowingly  violated 
the  rules  of  the  defendant  in  the  manner  of  transmitting  this 
money,  still  that  does  not  divest  the  plaintiff  of  his  property  in 
the  money,  nor  authorize  the  defendant,  either  by  itself  or  its 
agent,  to  confiscate  it.  The  defendant  is  bound  to  pay  it  over  on 
demand  with  interest  from  the  date  of  demand. 


Supreme  Court  of  Pennsylvania. 
SCHUYLKILL  COUNTY  r.  PETER  COPLEY. 

Where  a  bond  is  signed  by  an  illiterate  person  upon  misrepresentations  as  to 
its  contents  it  is  not  his  deed,  but  is  Toid  ah  initio.  In  snch  case  it  is  not 
material  whether  the  obligee  had  knowledge  of  the  misrepresentation  or  not.  Bat 
where  the  contents  are  correctly  stated,  bat  the  obligor  is  induced  to  sign  it  by 
misrepresentations  of  facts,  it  is  his  bond,  though  he  may  avoid  it  for  the  fraud. 

It  is  not  the  nature  of  the  punishment  but  of  the  offence  which  determines  its 
infamous  character  so  as  to  disqualify  a  witness  convicted  of  it,  and  embesslement 
is  not  in  Pennsylvania  such  a  crime. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county. 

This  was  a  feigned  issue  to  try  the  question  whether  a  certain 
bond,  on  which  judgment  had  been  entered  under  a  warrant  of 
attorney,  was  the  deed  of  Peter  Copley,  as  one  of  the  sureties  of 
Thomas  Fogarty,  a  collector  of  taxes.  It  was  proved  on  the  trial 
that  Fogarty  obtained  the  signature  of  Copley,  who  was  an  illit- 
erate man,  by  representing  to  him  that  the  paper  was  a  petition 
to  the  county  commissioners  for  his  appointment  as  tax-coUector. 

The  opinion  of  the  court  was  delivered  by 

Agnbw,  J. — The  county  contended  that  the  deception  mattered 
not,  unless  it  be  shown  that  the  county  had  a  knowledge  of  the 
fraud  before  accepting  the  bond.  The  court  below  held  that  the 
misrepresentation  of  the  contents  of  the  paper  avoided  it  as  a 
bond.  The  issue,  therefore,  was  the  same  as  if,  to  a  declaration 
on  the  bond,  non  est  factum  had  been  pleaded.  The  instruction 
of  the  court  was  right  and  follows  the  distinction  stated  in  Qreen 
V.  NoHh  Buffalo  Tp.,  6  P.  F.  Smith  114,  between  a  defence 
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resting  upon  facts  which  are  misstated  in  order  to  induce  a  party 
to  enter  into  a  bond,  the  contents  of  which  he  knows ;  and  one 
resting  on  a  misrepresentation  of  the  contenU  of  the  instrument 
itself,  to  an  illiterate  person.  In  the  former  it  was  said  the  bond  i$ 
the  obligation  of  the  partj  who  seals  it,  but  is  avoided  b;  the 
false  inducement  to  enter  into  it ;  in  the  latter  it  is  not  his  deed 
or  bond  at  all.  No  authority  was  cited  for  this  elementary 
principle,  and  it  is  argued  that  the  second  proposition  is  unsound. 
But  it  was  the  first  resolution  in  Thoroughgood'a  Case,  in  the  time 
of  Lord  CoKB,  2  Reports  9  b,  in  these  words :  "  First,  that 
although  the  party  to  whom  the  writing  is  made,  or  other  by  his 
procurement,  doth  not  read  the  writing ;  but  a  stranger  of  his 
own  head  read  it  in  other  words  than  it  in  truth  is ;  yet  it  shall 
not  bind  the  party  who  delivereth  it ;  for  it  is  not  material  who 
readeth  the  writing,  so  as  he  who  maketh  it  be  a  layman,  and 
being  not  lettered,  be  (without  any  covin  in  himself)  deceived, 
and  that  is  proved  by  the  usual  form  of  pleading  in  such  a  case, 
that  is  to  say,  that  he  was  a  layman  and  not  learned  and 
that  the  deed  was  read  to  him  in  other  words,  &;c.,  genemlly, 
without  showing  by  whom  it  was  read.*'  The  second  resolu- 
tion in  Thoroughgood^ s  Case  was  that  an  illiterate  man  need 
not  execute  a  deed  before  it  is  read  to  him  in  a  language  he 
understands ;  but  if  he  do,  without  desiring  it  to  be  read,  the 
deed  is  binding.  And  see  2  Blackst.  Com.  "^304-308.  And 
says  Mr.  Chitty,  in  his  Pleadings,  vol.  1,  *483.  The  defendant 
may  give  evidence  under  the  plea  of  non  est  factum  that  the 
deed  was  void  at  common  law  ah  initio ;  or  that  it  was  obtained 
hy  fraud;  or  whilst  the  party  was  drunk,  a  married  woman^ 
or  a  lunatic ;  or  that  it  became  void  after  it  was  made  and  before 
the  commencement  of  the  action,  by  erasure,  alteration,  addi- 
tion, &c.  See  also  1  Saunders  on  PL  k  Ev.  *407.  The  verv 
point  in  this  case  was  decided  in  Stover  v.  Weir,  10  S.  k  R.  25. 
That  was  an  action  on  a  single  bill  to  which  a  defence  was  set  up 
that  the  writing  had  been  obtained  by  falsely  reading  it  as  a 
receipt,  and  requesting  the  defendant  to  sign  it  as  a  witness.  The 
plea  setting  forth  the  facts  specially  was  treated  as  a  special  non 
est  factum.  See  also  Bauer  v.  Roth,  4  Rawle  93,  94,  per  Ken- 
nedy, J.  These  authorities  show  that  the  learned  judge  com- 
mitted no  error  in  his  charge. 

But  we  think  the  court  erred  in  the  rejection  of   Thomtfl 
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Fogarty  as  a  witness  on  the  ground  of  infamy.  Fogarty  had 
been  convicted  and  sentenced  for  embezzlement  of  the  county's 
money,  as  a  tax-collector,  under  the  65th  section  of  the  Act  of 
8l8t  March  1860,  Brightly's  Dig.  229,  pi.  73 ;  and  was  in  prison 
under  his  sentence.  The  punishment  of  the  offence  of  embezzle- 
ment under  this  section  is  imprisonment  by  separate  or  solitary 
confinement  at  labor  not  exceeding  five  years,  *and  a  fine  equal  to 
the  amount  of  the  money  embezzled.  The  punishment  is  the 
same  in  kind  as  that  inflicted  for  infamous  offences  in  Pennsylvania ; 
bat  it  is  now  settled  that  it  is  not  the  nature  of  the  punishment, 
but  of  the  offence,  which  determines  its  infamous  character:  2 
Russell  on  Crimes  974 ;  1  Greenleaf  Ev.  §  372,  in  note  3 ;  3 
Casey  465.  Infamous  crimes  are  treason,  felony,  and  every 
species  of  the  crimen  falsiy  such  as  forgery,  perjury,  suborna- 
tion of  perjury,  and  offences  affecting  the  public  administration 
of  justice;  such  as  bribing  a  witness  to  absent  himself  and  not  to 
give  evidence,  and  conspiracies  to  obstruct  the  administration  of 
justice,  or  falsely  to  accuse  one  of  an  indictable  crime :  2  Russell 
on  Crimes  973 ;  1  Greenleaf  s  Ev.  §  373.  This  is  clearly  the 
limitation  of  the  infamous  crimes  as  understood  in  this  state ;  as 
may  be  seen  in  the  following  cases :  Commonwealth  v.  Shaver^  3 
W.  &  S.  342-3 ;  BickeVa  Exr.  v.  Fa9ig'%  Admr.,  9  Casey  464-5. 
And  see  argument  of  counsel  in  Oommomvealth  for  use  v.  Ohio  ^* 
Pennsylvania  It.  R.  Company^  1  Grant  331,  2,  3,  4.  There  are 
many  offences,  involving  both  falsehood  and  fraud,  which  are 
punished  as  infamous  crimes  are  usually  punished  in  this  state, 
and  yet  are  not  infamous  crimes,  and  will  not  exclude  the  offenders 
as  witnesses :  Commonwealthy.  Shaver j  and  Commonwealth  v.  Ohio 
tf  Pennsylvania  R.  R.  Co.^  supra,  1  Greenleaf  s  Ev.  §  373.  In 
Massachusetts  it  is  held  that  the  offences  of  receiving  stolen  goods 
knowingly,  and  cheating  by  false  pretences,  will  not  render  the 
offenders  infamous :  Commonwealth  v.  Rogers,  7  Metcalf  500 ; 
Utley  V.  Menich,  11  Metcalf  302;  and  see  1  Whart.  C.  L.  §  761. 
As  remarked  by  Woodward,  J.,  in  BicheTs  Exr.  v.  Fasig's  Admr.y 
9  Casey  465,  the  tendency  of  the  judicial  mind  is  against  objec- 
tions  to  competency.  Such  also  is  the  direction  of  legislation,  to 
be  seen  in  §  181  of  the  Act  of  3Ist  March  1860,  Brightly's 
Dig.  247,  pi.  190,  which  gives  to  a  convict  who  endures  his  punish- 
ment, for  a  felony  or  any  misdemeanor  punishable  with  imprison- 
ment at  labor,  the  advantage  of  a  full  pardon,  except  as  to  wilful 
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and  corrupt  perjury.  Fulfilling  his  sentence,  therefore,  restoree 
the  offender  to  competencj  as  a  witness.  The  Act  of  15th  April 
1869,  declaring  that  no  interest  or  policy  of  law  shall  exclude  a 
party  or  person  from  being  a  witness  in  any  ciyil  proceeding, 
runs  in  the  same  direction.  In  all  these  cases  the  objection  goes 
to  the  credibility  of  the  witness  rather  than  to  his  competency. 
For  the  error  in  rejecting  the  witness,  the  judgment  is  reversed 
and  a  venire  de  novo  awarded. 


United  States  Oireuit  Court.    Districte  of  Musouri. 

STATE  NATIONAL  BANK  v.  FREEDMEN'S  SAVINGS  AND  TRUST 

COMPANY. 

A  certificate  of  deposit  payable  to  the  order  of  depositor  on  the  retnm  of  the 
certificate  was  issued  bj  Bank  A.  to  T.  D.,  who  could  not  write.  The  bank  took 
his  mark  on  its  signature  book,  and  wrote  a  description  of  him  opposite.  Sbortlj 
afterwards  the  certificate  was  stolen  from  T.  D.  and  presented  to  Bank  B.  bj  a 
stranger  who  gare  his  name  as  T.  D.  and  said  he  coald  not  write.  Thereopoa 
the  cashier  of  Bank  B.  endorsed  the  certificate  to  his  own  order  with  the  name  of 
T.  D.  to  which  the  stranger  made  his  mark,  and  an  employee  of  Bank  B.  added 
his  fiignatare  as  "witness  to  mark."  The  cashier  then  endorsed  the  certificate 
and  sent  it  through  a  correspondent  to  Bank  A.,  which  thereupon  paid  it,  and  the 
money  was  handed  over  to  the  stranger.  Thereafter  the  real  T.  D.  appeared  at 
Bank  A.,  and  on  discovery  of  the  forgery  Bank  A.  paid  him  the  amount  and 
brought  suit  against  Bank  B.  to  recover  the  payment  on  the  forged  endorsement. 
Heldy  that  Bank  A.  had  a  right  to  rely  on  the  identification  of  T.  D.  by  Bank  B. 
and  could  recover. 

On  the  7th  day  of  November  1870,  Tim  Dunivan  deposited  in 
the  State  National  Bank  at  Keokuk,  Iowa,  nine  hundred  dollars, 
and  received  therefor  a  certificate  of  deposit,  of  which  the  following 
is  a  copy : — 
"  3900  State  National  Bank,  Keokuk,  Nov.  7,  1870. 

Tim  Dunivan  has  deposited  in  this  Bank  Nine  Hundred  Dollars 
current  funds,  payable  to  the  order  of  himself  hereon  in  like 
funds  on  the  return  of  this  certificate. 

In  currency  ^900.  [No.  4991.] 

G.   W.   HORTON, 

for  Teller." 

Tim  Dunivan  was  unable  to  write,  and  therefore  placed  upon 
the  signature  book  of  the  bank  his  mark,  the  officers  of  the  bank 
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at  the  same  time  writing  his  description  opposite  the  mark  on  the 
book. 

Duniyan  went  off  on  the  river,  and  on  or  about  the  20th  of 
Novenlber  the  certificate  was  stolen  from  him. 

About  the  1st  of  December  a  man  presented  the  certificate  at 
the  counter  of  the  Freedmen's  Savings  and  Trust  Company,  and 
asked  the  cashier  to  cash  it.  The  cashier  refused,  on  the  ground 
that  the  person  presenting  it  was  a  stranger  to  him,  but  offered  to 
take  it  for  collection.  To  this  the  stranger  acceded.  The  cashier 
asked  him  if  his  name  was  Tim  Dunivan ;  he  replied  ^'  yes."  He 
then  asked  him  if  he  could  write  his  name,  and  receiving  an 
answer  in  the  negative,  the  cashier  himself  wrote  the  following 
endorsement :  "  Pay  to  the  order  of  W.  N.  Brant,  cashier.  Tim 
j^  Dunivan,"  the  party  himself  making  the  cross-mark.  The 
mark  was  then  witnessed  by  W.  P.  Brooks,  a  man  who  did  odd 
jobs  about  the  bank,  as  follows :  ^^  Witness  to  mark,  W.  P.  Brooks, 
St.  Louis,  Mo."  Neither  Mr.  Brant  nor  Mr.  Brooks  was  ac- 
quainted with  the  man  offering  the  certificate. 

The  certificate  was  then  endorsed  by  Mr.  Brant,  as  follows : 
"  Pay  Bower,  Barclay  &  Co.,  for  collection,  acct.  of  W.  N.  Brant, 
Cashier,"  and  forwarded  to  Bower,  Barclay  &  Co.  for  collection, 
by  whom  the  certificate  was  collected  and  the  proceeds  remitted 
to  Mr.  Brant,  and  by  him  paid  to  the  party  who  had  left  the  cer- 
tificate for  collection.  On  the  22d  of  December,  Tim  Dunivan 
appeared  at  the  bank  in  Keokuk,  and  claimed  that  the  endorse- 
ment was  a  forgery,  and  that  he  had  never  received  the  money. 
Thereupon  the  Keokuk  bank  paid  him  the  amount  and  brought 
this  suit  against  the  Freedmen's  Saving  and  Trust  Company  to 
recover  the  amount  paid  it  through  its  correspondent. 

The  evidence  adduced  at  the  trial  disclosed  the  above  facts.  It 
furtheY  appeared  that  the  cashier  of  the  Keokuk  bank,  when  the 
certificate  was  presented  from  Bower,  Barclay  k  Co.,  simply 
looked  at  the  back  of  it,  and  remarked  that  ^'  he  guessed  it  was 
all  right — the  endorsers  were  good."  No  information  was  given 
by  plaintiff's  officer  to  Bower,  Barclay  &  Co.,  or  to  defendant,  as 
to  the  description  of  Tim  Dunivan  which  had  been  placed  upon 
its  books ;  and  there  was  no  evidence  as  to  when  the  plaintiff  gave 
notice  of  the  forgery,  except  that  the  cashier  of  defendant  testified 
that  notice  was  not  given  him  until  some  time  after  the  discovery. 
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Noble  and  Hunter ^  for  plaintiff. 

E.  W.  Pattuorij  for  defendant. — Conceding  that  Brooks's 
attestation  meant  that  he  knew  the  man  signing  to  be  Tim  Dani- 
van,  it  does  not  follow  that  he  knew  him  to  be  the  Tim  Danivan 
to  whom  the  certificate  was  issued. 

All  the  cases  we  have  been  able  to  find  with  reference  to  the 
force  of  an  attestation  are  cases  where  the  question  has  arisen 
upon  the  effect  of  proof  of  the  handwriting  of  a  dead  or  absent 
subscribing  witness. 

Many  of  these  cases  go  to  the  length  of  holding  that  where 
such  subscribing  witness's  signature  is  proved,  this  is  not  only 
primd  facie  evidence  that  the  name  signed  to  the  instrument  as 
a  party  is  genuine,  but  of  the  identity  of  the  party  sought  to  be 
charged  if  the  name  which  is  signed  is  his. 

On  the  contrary  there  is  a  respectable  number  of  cases  whicb 
hold  that  the  identity  must  be  proved  aliunde.  Of  these  latter 
we  cite  Whitclock  v.  Musgrove^  1  Cr.  &  Mees.  511 ;  Middleton  v. 
Sandfordy  4  Camp.  34 ;  Parkins  v.  ffawkshaw^  2  Stark.  239 ; 
Nelson  v.  Whitallj  1  B.  &  Aid.  19 ;  and  Amorican  cases,  Robards 
v.  Wolfe^  1  Dana  155.     See  also  2  Philips  on  Evid.  505-7. 

But  all  these  were  cases  of  actions  on  the  instruments,  and  the 
utmost  extent  to  which  they  go  is  that  when  the  attesting  witness's 
signature  is  proved  identity  of  the  party  executing  the  instrument 
with  the  party  sought  to  be  charged  will  be  presumed,  subject, 
however,  to  be  rebutted  by  showing  that  it  was  really  executed 
by  a  different  person. 

But  it  is  claimed  here  that  the  mere  fact  that  there  is  an  attest 
ing  witness  will  authorize  plaintiff  to  presume  that  the  man  sign 
ing  the  certificate  is  their  customer  to  whom  they  issued  it,  whost 
mark  is  on  their  books  and  whose  description  is  there  too ;  so  that 
they  need  trouble  themselves  no  more  about  it. 

It  may  be  remarked  that  actual  identification  here  is  impossible. 
The  most  that  Mr.  Brooks  could  say  was  that  he  knew  the  man 
writing  to  be  a  Tim  Dunivan.  See  Qraves  v.  Am.  JExch.  Bank, 
17  N.  Y.  205. 

Why  should  the  fact  that  this  depositor  signed  by  a  mark 
change  the  duty  of  the  plaintiff,  or  relieve  it  of  any  exercise  of 
care? 

It  has  been  held  that  a  mark  is  an  endorsement :   Crearge  v. 
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Surrt/,  Moody  &  M.  516  (without  attestation);  so  the  initials, 
**P.  W.  S.:"  MercJiants'  Bank  v.  Spieery  6  Wend.  443;  so  the 
figures,  "  1,  2,  8 : "  Brown  v.  Butchers'  Bank,  6  Hill  443. 

Now,  if  these  are  all  siffnatureSy  and  the  bank  is  bound  to  know 
the  signatures  of  its  customer  (as  the  authorities  show :  Smith  v. 
Mercery  6  Taunt.  76 ;  Stout  v.  Bewisty  39  Mo.  277,  and  many 
other  cases),  why  should  it  not  be  bound  to  know  initials,  or 
figures,  or  a  mark,  as  well  as  a  name  ?  That  the  former  are  more 
easily  counterfeited  than  the  latter  should  increase  the  vigilance 
of  the  bank  issuing  the  certificate,  but  does  not  change  the 
law. 

Suppose  the  deposit  had  been  made  in  the  usual  way  and  a 
pass-book  giren,  and  somebody  had  drawn  a  check,  signed  it 
Tim  V  Duniyan,  and  it  had  been  attested ;  would  not  the  bank 
have  to  bear  the  loss  if  it  paid  it  ?  Gould  it  recover  it  back  from 
the  holder  of  the  check  ? 

2.  Conceding  that  Brooks's  attestation  meant  that  he  knew  the 
man,  it  docs  not  follow  that  plaintiff  had  a  right  to  presume  that 
W.  N.  Brant,  cashier,  knew  the  man  to  be  Tim  Dunivan,  or  that 
he  guarantied  the  endorsement  in  any  way.  He  (Brant)  had  a 
right  to  depend  on  the  fact  that  plaintiff  would  know  its  own 
customer. 

We  insist  that  there  was  negligence  on  the  part  of  plaintiff — 
in  this — 

1.  It  should  have  taken  some  pains  to  ascertain  whether  its 
customer  had  really  endorsed  the  certificate. 

2.  It  should  have  notified  defendant  of  the  forgery  promptly — 
this  it  did  not  do. 

Mr,  Morse,  in  his  work  on  Banks  and  Banking  (p.  300),  ex- 
presses thia  very  succinctly : — 

''  It  is  unquestionable  that  if  the  payee  has,  upon  the  strength 
of  the  payment,  released  any  security  or  abandoned  or  lost  any 
possible  safeguard  or  protection  from  loss,  it  is  too  late  for  the 
bank  to  undo  the  error  at  his  expense.*' 

And  further  he  says,  "  Where  the  bank  seeks  to  recover  from 
the  payee  it  is  held  rigorously  to  make  the  discovery  of  the  forgery 
and  to  give  notice  of  it  to  the  holder  with  great  promptitude.** 

Indeed,  in  such  a  case  as  this  the  doctrine  laid  down  in  Cocks 
V,  Mastermariy  3  Barn.  &  Cress.  92,  and  other  cases  which  have 
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• 

followed  it :   Wilkinson  v.  Johnsouj  Id.  428 ;  Price  v.  Nealy  S 
Burr.  1354,  and  other  cases,  does  not  seem  too  strong. 

The  very  mildest  case  involving  this  principle  is  that  of  Canal 
Bank  v.  Bank  of  Albany ^  1  Hill  292 ;  yet  there  it  is  held  that 
reasonable  diligence  in  giving  notice  is  necessary. 

Treat,  J.,  charged  the  jury  as  follows : — 

Gentlemen  of  the  jury : — The  case  you  are  trying  turns  mainly 
on  the  question  of  negligence.  The  fact  that  defendant  is  a  cor- 
poration isin  proof.  You  have  then  the  plaintiff  a  corporation 
and  the  defendant  a  corporation. 

The  rule  of  law  usually  is,  that  where  a  certificate  of  deposit 
is  issued  by  a  bank,  and  it  comes  back  to  the  bank  issuing  it  with 
the  endorsement  of  the  depositor  through  the  hands  of  bond  fide 
innocent  parties,  the  endorsement  being  forged,  the  bank  paying 
the  deposit  certificate  must  lose  it ;  for  they  are  presumed  to 
know  the  signatures  of  their  customers,  and  the  bank  issuing  the 
certificate  has  the  means  of  verifying  the  signature. 

This  is  a  different  case.  Here  was  a  person  who  could  not  write. 
The  bank  gave  him  the  certificate  and  took  his  description.  The 
ordinary  mode,  where  a  person  signs  by  his  mark,  is  to  have  him 
identified,  so  that  a  piece  of  paper  coming  back  to  the  Keokuk 
Bank  through  respectable  institutions,  with  the  depositor's  mark 
on  the  back  of  it  witnessed  by  another  party,  the  bank  issuing 
the  certificate  would  have  the  right  to  suppose  that  the  bank  send- 
ing the  certificate  had  so  identified  the  man  making  his  mark. 
The  witness's  signature  is  proven.  Mr.  Brooks  himself  says  he 
signed  it.  The  simple  fact,  then,  that  the  paper  comes  back  to 
the  bank  at  Keokuk  with  a  mark  witnessed  by  Mr.  Brooks,  which 
means  that  he  knew  Mr.  Dunivan  to  be  the  person  who  made  that 
mark,  is  sufiicient  to  justify  the  Keokuk  bank  in  paying  the 
draft. 

This,  gentlemen,  is  all  there  is  of  the  matter. 

The  jury  found  a  verdict  for  the  plaintiff. 


Supreme  Court  of  Mississippi. 
JUSTINE  MEZEIK  v.  PATRICK  H.  McGRAW. 

Where  a  complainant  in  chancery  amends  his  bill  after  answer  filed  the  defeod- 
ant  is  entitled  to  be  informed  of  the  nmendment  either  by  notice  under  roles  of 
court  or  by  service  of  process  under  the  amended  bill. 
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After  8ucb  notice  or  senrice  the  complainant  mast  hare  a  decree  that  the 
amended  bill  be  taken  pro  etm/esso  for  want  of  an  answer  before  be  can  be  entitled 
to  a  final  hearing  and  decree. 

A  statute  of  Mississippi  enacted  that  any  promissory  note  or  other  contract  for 
the  payment  of  money  executed  in  that  state  between  March  1st  1862  and  May  1st 
1865,  should  be  primd  facie  payable  in  Confederate  notes  unless  it  appeared  other- 
wise on  the  face  of  the  contract.  On  a  bill  in  chancery  to  foreclose  a  mortgage 
giren  to  secure  such  a  note  and  a  decree  pro  confetao  for  want  of  an  answer,  there 
being  no  proof  to  show  the  note  to  be  payable  in  other  money,  the  reference  to  the 
master  should  hare  been  to  ascertain  the  value  of  Confederate  notes. 

Appeal  from  the  Chancery  Court  of  Adams  county. 

Claudius  Mezeik,  on  the.  10th  day  of  September,  1862,  at 
the  city  of  Natchez,  in  the  county  of  Adams,  Miss.,  made  his 
promissory  note  for  $2400,  payable  to  Patrick  H.  McGraw  one 
year  from  date,  and  on  the  16th  day  of  September,  1862,  the  said 
Claudius  Mezeik  and  Justine  his  wife  executed  a  deed  of  mortgage 
to  Patrick  H.  McGraw  on  certain  lands  situate  in  said  county  of 
Adams,  to  secure  the  payment  of  said  note.  *  In  the  year  1865 
the  said  Claudius  Mezeik  departed  this  life,  leaving  a  will  by 
which  he  gave  to  his  said  wife  Justine  Mezeik  all  his  property, 
real  and  personal,  and  appointed  her  executrix  of  his  said  will.. 

The  said  Patrick  H.  McGraw  filed  his  original  bill  of  complaint 
to  the  October  Term  of  the  Chancery  Court  of  said  Adams  county, 
1867,  against  the  said  Justine  Mezeik  for  a  foreclosure  of  the  said 
mortgage  and  the  sale  of  the  property  therein  specified  for  the 
payment  of  said  note  and  interest.  The  defendant  appeared  and 
demurred  to  the  bill  for  want  of  equity  upon  its  face.  Which 
demurrer  was  overruled  by  the  court,  and  the  defendant  then 
answered  the  bill,  setting  up  therein  certain  proceedings  in  the 
military  court  at  Natchez  as  a  defence  to  the  bill.  At  the  Octo- 
ber Term  1868  of  said  court,  by  leave  thereof,  the  complainant 
filed  an  amended  bill,  and  without  any  legal  notice  thereof  to  the 
defendant,  or  service  of  process  upon  her  to  appear  and  answer 
the  same,  the  court  proceeded  to  a  final  hearing  of  the  cause. 
Without  an  answer  to  the  said  amended  bill,  or  taking  the  same 
pro  confesao  for  want  of  an  answer,  the  court  ordered  a  reference 
to  the  clerk  to  take  and  state  an  account  of  the  principal  and 
interest  on  said  note,  and  that  he  report  the  same  to  the  court ; 
and  in  compliance  with  said  order  of  reference,  the  clerk  reported 
that  the  sum  of  $3584.60  was  due  complainant  of  principal  and 
interest  on  said  note.     To  the  report  the  defendant  filed  her  ex- 
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ceptions,  on  the  ground  that  the  note  was  primd  facie  evidence 
that  the  payment  thereof  was  to  be  made  in  Confederate  treasury 
notes,  and  that  there  was  no  proof  of  the  value  qf  Confederate 
treasury  notes.  The  exceptions  were  overruled,  the  report  con- 
firmed, and  the  court  decreed  that  the  defendant  pay  to  the  com- 
plainant the  amount  then  found  due  him  within  thirty  days,  and 
in  default  thereof  that  the  property  be  sold  and  proceeds  applied 
to  the  payment  of  the  money  found  due  to  the  complainant. 

From  this  decree  the  defendant  brought  the  cause  to  this  court 
by  writ  of  error. 

The  opinion  of  the  court  was  delivered  by 

Peyton,  J. — The  plaintiff  in  error  makes  several  assignments 
of  error,  of  which  in  the  present  attitude  of  the  case  it  is  neces- 
sary to  notice  only  the  second,  fourth,  and  fifth,  which  are  the 
following : — 

2d.  The  court  erred  in  proceeding  to  make  an  interlocutory 
order  for  an  account,  immediately  after  said  bill  was  amended, 
without  notice  to  said  defendant  or  an  opportunity  for  her  to 
answer  said  bill  as  amended. 

4th.  The  court  erred  in  directing  a  reference  to  a  commissioner 
to  report  an  account  of  principal  and  interest  due  complainant 
upon  the  note  and  mortgage.  The  said  note  being  dated  10th 
September  1862,  and  due  at  twelve  months,  was  payable  prima 
facie  in  Confederate  treasury  notes,  whereas  said  order  of  refer- 
ence, if  made  at  all,  should  have  been  made  for  the  value  of  Con- 
federate money  with  interest. 

5th.  The  court  erred  in  overruling  the  defendant's  exceptions 
to  the  report  of  the  commissioner,  and  also  in  confirming  the 
report. 

By  the  English  Chancery  Practice,  if  the  amendment  of  the 
bill  be  before  answer,  it  seems  that  no  additional  subpoena  need 
be  served  upon  the  defendant,  but  he  is  entitled  to  the  full  time  for 
answering  from  the  when  time  ho  is  served  with  notice  after  amend- 
ment. If  the  amendment  be  after  answer,  and  a  further  answer 
be  required,  a  subpoena  must  be  served,  but  service  on  the  de- 
fendant's solicitor  is  sufficient :  Daniers  C.  P.  27.  Although  it 
is  the  practice  to  call  a  bill  altered  an  amended  bill,  the  amend- 
ment is  in  fact  esteemed  but  as  a  continuation  of  the  original  bill, 
and  as  forming  a  part  of  it  for  both  the  original  bill  and  the 
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amended  bill  form  but  one  record,  so  much  so  that  when  an  ori- 
ginal bill  is  fully  answered,  and  amendments  are  afterwards  made 
to  which  the  defendant  does  not  answer,  the  whole  record  may  be 
taken  pro  confesBo  generally,  and  an  order  to  take  the  bill  pro 
confe89o  as  to  the  amendments  only  will  be  irregular :  1  Daniel's 
C.  P.  403. 

Where  the  complainant  amends  his  bill  after  answer,  if  a  fur- 
ther answer  to  the  bill  becomes  necessary,  and  is  not  waived,  the 
defendant  must  put  in  a  further  answer  to  the  amendment,  or  the 
complainant  will  be  entitled  to  an  order  taking  the  whole  bill  as 
amended  as  confessed :  Trust  and  Fire  Ins.  Co,  v.  Jenkins^  2 
Paige  589,  and  Sedder  v.  Stiles^  16  Georgia  1.  A  rule  of  the 
chancery  practice  in  this  state  requires  that  whenever  the  com- 
plainant shall  file  an  amended  bill  or  supplemental  bill,  he  shall 
give  notice  thereof  in  writing  to  the  opposite  party  or  his  soli- 
citor within  twenty  days  after  the  same  shall  be  filed ;  and  no 
decree  pro  confesso  on  such  amended  or  supplemental  bill  shall 
be  taken  without  proofs  of  such  notice,  unless  process  shall  have 
been  served  upon  the  opposite  party  under  the  amended  or  sup- 
plemental bill.  The  amendments  to  the  original  bill  were  of  such 
a  character  as  to  entitle  the  defendant  to  notice  of  them  either 
in  writing  or  by  service  of  process.  The  court  below  therefore 
erred  in  proceeding  to  hear  the  cause  without  giving  the  defend- 
ant an  opportunity  to  answer  the  amended  bill,  and  even  had  she 
been  notified  of  the  amendments  to  the  bill,  it  would  have  been 
error  te  proceed  to  a  final  hearing  of  the  case  without  having 
previously  taken  the  bill  as  amended  as  ^nfessed,  for  want  of 
an  answer :  Beville  v.  Mcintosh^  41  Miss.  516.  The  Statute  of 
1867  provided,  in  all  cases  founded  on  any  promissory  note,  open 
account,  or  other  contract  for  the  payment  of  money  executed  in 
this  state  after  the  1st  day  of  March  1862  and  before  the  1st  May 
1865,  that  fact  shall  be  primd  facie  evidence  that  the  payment  was 
to  be  made  in  Confederate  treasury  notes,  unless  the  contrary 
appear  on  the  face  of  said  contracts.  In  this  case  the  complainant's 
claim  is  founded  on  a  promissory  note  executed  in  this  state  on 
the  10th  day  of  September  1862,  which  is  primd  facie  payable 
in  Confederate  treasury  notes  ;  and  as  there  was  no  rebutting  or 
countervailing  proof  to  show  that  the  note  was  •  payable  in  any- 
thing else,  the  order  of  reference  should  have  been  for  the  value 
of  Confederate  treasury  notes,  with  interest,  from  the  date  of 
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said  note  in  United  States  currency ;  the  court,  therefore,  erred 
in  overruling  the  defendant's  exceptions  to  the  report  of  the  com- 
missioner and  in  confirming  said  report. 

For  these  reasons  the  decree  must  be  reversed,  and  cause  re- 
manded for  further  proceedings,  in  accordance  with  this  opinion. 


m» 
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COURT  or  APPEALS  OP  NEW  YORK.' 

supreme  court  of  pennsylvania.' 

Attorney. 

Negligence — Statute  of  Limitation$ — In  an  action  against  an  attorney 
for  neglect  to  collect,  the  statute  begins  to  run  from  the  time  the 
attorney  first  became  liable :  Rhtnes's  Adm'rs.  y.  Evans,  66  Pa. 

An  attorney  gave  a  receipt  for  a  note  "  for  collectioD,''  the  Statute 
of  Limitations  did  not  begin  to  run  in  his  favor  from  the  date  of  the 
note,  but  from  a  reasonable  time  afterwards  for  beginning  proceedings: 
Id. 

In  the  absence  of  peremptory  instructions,  the  attorney  is  allowed  a 
reasonable  discretion.  What  is  reasonable  most  frequently  depends 
upon  circumstances,  and  then  is  for  the  jury:  Jd. 

Where  the  duty  is  immediate,  the  right  of  action  arises,  and  the 
statute  begins  to  run  from  the  attorney's  receipt  of  the  money :  Id. 

Suit  for  neglect  in  not  commencing  proceedings  was  brought  against 
an  attorney  seven  years  and  five  months  after  a  note  had  been  placed  in 
his  hands  for  collection.  Held,  as  matter  of  law,  that  the  statute  was 
a  bar :  Id. 

Bank. 

Balance  to  Credit  of  Depositor — Appropriation  of. — Chase  having 
balances  in  a  bank  requested  them  to  pay  a  debt  for  him,  agreeing  that 
if  they  would  do  so,  his  balances  should  be  applied  to  the  re{>ayment. 
The  bank  paid  the  debt  and  Chase  gave  his  note  for  the  amount;  it 
being  agreed  that  the  balances  should  be  adjusted  iu  a  short  time. 
Before  they  were  adjusted  the  bank  failed  and  went  into  the  hands  of  a 
receiver.  Held,  that  there  had  been  an  appropriation  of  the  balances 
to  the  note,  and  that  *in  a  suit  by  the  bank  on  the  note  the  balances 
wore  to  be  deducted :  Chase  v.  Petroleum  Bank,  66  Pa. 
•  The  transaction  was  a  contract,  the  appropriation  of  the  balances  being 
the  consideration  for  the  advance.  After  the  advance  by  the  bank, 
Chase  could  not  have  checked  out  the  balances,  nor  could  the  balances 
have  been  attached  by  Chase's  creditors :  Id. 

'  From  S.  Hand,  Esq.,  Reporter ;  to  appear  in  44  N.  Y.  Rep. 

*  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  66  Fenna.  State  Bep. 
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Bankbuptoy. 

Effect  of  Proceedings — Evidence. — A  judgment  for  purchase-money 
was  entered  against  Green ;  afterwards,  January  29th,  he  applied  for  the 
benefit  of  the  Bankrupt  Law  and  was  discharged  as  of  February  24th. 
Barr  bought  his  land  May  8th,  under  the  judgment;  the  land  was  set 
apart  to  Green  under  the  bankrupt  exemption,  and  he  sold  to  Fehley. 
In  ejectment  by  Barr,  Fehley  alleged  that  Barr  concealed  his  title  and 
encouraged  Fehley  to  buy.  Held,  that  evidence  that  Fehley  had  been 
informed  by  a  stranger  of  Barr's  title  was  relevant :  Fehley  v.  Barr, 
66  Pa. 

Fehley  testified  on  cross-examination  that  he  did  not  know  whether 
the  stranger  had  informed  him.  Heldj  that  this  was  not  collateral  and 
he  might  be  contradicted :  Id. 

The  record  of  proceedings  in  bankruptcy  is  only  primd /acie  evidence 
of  the  facts  stated  in  it  and  may  be  contradicted  by  parol :  Id, 

A  purchaser  at  sherifTs  sale  acquires  the  interest  of  the  defendant  at 
the  date  of  the  judgment,  although  he  may  have  been  adjudged  a  bank- 
rupt before  the  sale :  Id. 

A  judgment  under  which  the  land  was  sold  being  for  purchase-money, 
there  was  no  exemption  under  the  Bankrupt  Law :  Id. 

The  Court  of  Common  Picas  in  which  a  judgment  is  entered  has 
jurisdiction  after  the  defendant  has  been  adjudged  bankrupt,  and  a  sale 
by  the  sheriff  would  pass  a  perfect  title  to  the  purchaser :  Id. 

The  assignee  in  bankruptcy  is  not  a  judicial  officer,  his  setting  apart 
exempt  property  is  not  conclusive :  Id. 

The  assignee's  setting  apart  land  as  exempted,  does  not  divest  the 
lien  of  judgment  clear  of  exemption  :  Id. 

Common  Carrier. 

I}ufi/  as  to  Delivery  to  Consignee. — The  duty  of  common  carriers  by 
railroad,  as  to  the  delivery  of  goods  at  the  place  of  destination,  is  subject 
to  the  following  rules :  If  the  consignee  is  present  upon  their  arrival,  he 
must  take  them  without  unreasonable  delay.  If  he  is  not  present  but 
lives  at  or  in  the  immediate  vicinity  of  the  place  of  delivery,  the  carrier 
must  notify  him  of  their  arrival,  and  he  then  has  a  reasonable  time 
within  which  to  remove  them.  If  he  is  absent,  unknown,  or  cannot  be 
found,  then  the  carrier  can  place  them  in  its  freight-house,  and,  if  the 
consignee  does  not  call  for  them  in  a  reasonable  time,  the  liability  as-  a 
common  carrier  ceasea.  If  the  consignee  has  a  reasonable  opportunity 
to  remove  them  and  does  not,  he  cannot  hold  the  carrier  as  an  insurer : 
Fenner  v.  The  Buffalo  and  State  Line  R,  Co.,  44  N.  Y. 

When  the  consignee  has  notice  of  the  arrival  of  his  goods,  and, 
without  any  refusal  or  unwillingness  to  deliver  on  the  part  of  the 
carrier,  agrees  with  the  latter,  for  their  mutual  convenience,  that  the 
goods  be  left  over  night  in  the  freight-house,  the  liability  as  a  common 
carrier  has  ceased,  and  the  goods  being  destroyed  by  fire  during  the 
night,  the  company  cannot  be  held  as  an  insurer :  Id. 

When  goods  are  shipped  by  railroad  to  a  specified  point,  whence  the 
owner  intends  to  remove  them  to  their  final  destination,  the  railroad 
company  is  not  an  intermediate  carrier,  and  the  rules  applicable  are 
those  which  govern  at  a  place  of  destination  :  Id. 
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Liability  in  Case  o/ Jettison. — Where  a  jettison  becomes  necesstry, 
for  the  preservation  of  the  remainder  of  a  cargo,  by  reason  of  a  violent 
gtorm,  the  loss  is  by  act  of  God,  although  occasioned  through  the  imme- 
diate agency  of  men  :  Price  v.  Hurtsfiomj  44  N.  Y. 

In  order  to  extend  the  liability  of  common  carriers  to  such  a  \cs^, 
there  must  be  an  express  agreement,  unequivocally  and  Deeessarily 
evincing  that  such  was  the  intention  of  the  parties  :  Id. 

The  provision  in  the  bill  of  lading,  *^  damage  or  deficiency  in  quaDtity 
iipecified,  if  any,  to  be  deducted  from  charges  by  consignees,''  does  not 
express  a  warranty  of  safe  delivery,  or  a  special  contract  extending  the 
jiability  of  the  carrier,  but  refers  to  any  damage  or  deficiency  resulting 
irom  his  default  or  negligence  :  Id. 

The  opinions  of  experts  as  to  the  necessity  of  a  jettison  are  compe- 
tent: Id. 

The  plaintiff,  a  common  carrier,  received  a  cargo  of  barley,  under  bill? 
of  lading,  specifying :  Shipped  in  good  order,  to  be  delivered  in  like  good 
order  at  the  place  of  destination,  as  consigned,  without  delay ;  damage 
or  deficiency  in  quantity  specified,  if  any,  to  be  deducted  from  chains 
by  consignees;  freight  payable  on  delivery.  In  the  course  of  his 
voyage  he  was  overtaken  by  a  violent  storm  and  compelled  to  throw 
overboard  a  portion  of  the  cargo,  in  order  to  save  the  residue  and  the 
boat.  Ileldy  that  he  was  entitled  to  recover  freight  upon  the  amount 
delivered,  without  any  deduction  on  account  of  the  loss  so  occasioned: 
LI. 

Contribution. 

For  Nef/li'gcnce. — A  traveller  passing  over  a  bridge  which  was  main- 
tainable by  two  counties,  was  injured  by  its  breaking  down.  He  recov- 
ered damages  in  an  action  for  negligence  against  one  of  the  counties. 
Held,  that  county  might  recover  contribution  from  the  other :  Armstrohj 
County  V.  Clarion  County y  66  Pa. 

The  rule  that  there  cannot  be  contribution  between  wrongdoers  is 
confined  to  cases  where  the  plaintiff  must  be  presumed  to  know  that  be 
was  doing  an  unlawful  act :  Id. 

A  promise  to  indemnify  against  an  act  not  known  at  the  time  to  be 
unlawful,  is  valid :  Id. 

ContrilDution  is  fixed  on  general  principles  of  natural  justice,  and 
does  not  spring  from  contract :  Id. 

Corporation. 

Mortgage — Execution  against. — Robinson  issued  execution  and  levied 
on  land  as  belonging  to  a  railway  company ;  he  thereby  affirmed  the 
company's  title  :  Robinson  v.  Atlantic  and  G.   W,  R.  Co.,  66  Pa. 

A  company  owning  land  and  having  power  to  mortgage,  gave  a  mort- 
gage  of  all  their  estate  and  property  real  and  personal ;  the  mortgage 
covered  the  land,  whether  it  was  necessary  to  the  enjoyment  of  its 
franchises  or  not :  Id. 

A  receiver  of  all  the  mortgaged  property  having  been  appointed,  tbe 
land  was  in  legal  custody  and  could  not  be  levied  on  :  Id. 

Whether  the  land  should  pass  into  th^  hands  of  a  receiver,  could  be 
determined  only  by  the  court  that  appointed  him :  Id. 

Damages.     See  Sale;  Telegraph  Company. 
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Deed. 

Boundary  Lines. — Calls  in  a  deed  are  always  to  be  controlled  by  lines 
on  the  ground :   Craft  v.  Yeanei/,  66  Pa. 

Heath  sold  a  subdivision  of  a  warrant,  marking  the  east  line  on  the 
ground,  west  of  the  east  line  of  the  warrant ;  the  deed  called  for  the  east 
line  of  the  warrant  as  the  boundary.  Eeldf  that  the  call  was  controlled 
by  the  marked  line  :  Id, 

Ileath  brought  ejectment  for  the  portion — which  was  unseated — east 
of  the  subdivision,  and  recovered  a  verdict  and  judgment;  a  habere  was 
not  issued.  Ileldf  that  he  might  maintain  trespass  on  his  constructive 
possession :  Id. 

Equity. 

Irreparable  Damofje — Legal  Rights. — The  Act  of  December  14th 
1863  (Landlord  and  Tenant)  is  a  complete  system  for  obtaining  posses* 
sion  by  a  landlord :  Brown's  Appeal,  66  Pa. 

A  landlord  commenced  proceedings  before  a  justice  to  recover  pos- 
session; before  judgment,  the  magistrate  and  plaintiff  were  enjoined  by 
the  Common  Pleas.  Held  to  be  error,  and  out  of  the  jurisdiction  of  the 
court.     The  remedy  for  the  tenant  was  by  certiorari  or  appeal :  Id. 

Where  there  is  a  positive  statutory  remedy,  which  may  be  pursued, 
equity  cannot  interfere  on  the  ground  of  irreparable  mischief.  Lex 
nemini  facit  injuriam :  Id. 

Irreparable  damage  cannot  be  alleged  against  statutory  remedies 
legally  pursued :  Id. 

Fraud — Subrogation. — Irwin  bought  land  by  articles  and  paid  part 
of  the  purchase-money;  Lamberton  entered  a  judgment  against  him; 
afterwards,  Irwin  assigned  the  articles  to  Bleakley,  antedating  the 
assignment  to  precede  the  judgment,  to  defraud  Lamberton,  and  Bleakley 
paid  the  vendor  the  balance  of  the  purchase-money.  Lamberton  bought 
Irwin's  title  under  his  judgment.  Lamberton  was  entitled  to  specific 
performance  from  the  vendor  without  repaying  Bleakley:  Bleakley* s 
Appeal,  66  Pa. 

Bleakley  was  not  entitled  to  subrogation  to  the  vendor's  rights.  Sub- 
rogation is  of  pure  equity  and  benevolence,  not  of  contract :  Id. 

One  attempting  to  defraud  another  by  payment^  cannot  ask  repayment 
from  him  attempted  to  be  defrauded  :  Id. 

The  payment  was  not  on  a  bargain  with  the  vendor,  but  was  volun- 
tary :  Id. 

Evidence. 

Letter-Press  Copies. — Letter- press  copies  of  correspondence  are  not  in 
any  sense  originals,  but  must  be  proved  as  other  secondary  evidence : 
Foot  V.  Bentley^  44  N.  Y. 

Lost  Instrument — Secondary  Evidence.-— To  make  a  copy  of  a  lost  in- 
strument admissible,  the  evidence  of  the  genuineness  of  the  original 
must  be  of  the  most  positive  kind  :  Krise  v.  Neason  et  al.,  66  Pa. 

V.  and  G.  executed  an  agreement,  and  jointly  delivered  it  to  K.  to 
keep;  he  was  the  agent  of  both  for  that  purpose :  Id. 

It  was  R.'s  duty  not  to  partirith  it  to  any  one,  and  to  furnish  a  copy, 
when  required,  to  either  party :  Id. 
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R.'s  acknowledgment  of  a  paper  produced  by  bim  as  the  original,  was 
primd  facie  evidence  of  its  genuineness:  Id. 

One  witness  swearing  to  the  handwriting  in  a  paper  is  sufficient  to 
take  it  to  the  jury,  although  he  may  be  contradicted  by  any  number  of 
witnesses  or  circumstances :  Id. 

The  question  of  admissibility  for  the  court  is  always  the  prima /acies  ; 
the  sufficiency  is  for  the  jury :  Id, 

R.  died ;  search  amongst  his  papers  was  all  that  was  required  to  admit 
secondary  evidence :  Id. 

R.  was  called  on  for  the  paper;  he  made  a  copy  which  he  gave  to 
the  witness,  to  whom  he  read  the  original,  for  comparison.  R.  being 
the  agent  of  both,  the  presumption  was  that  he  read  correctly :  Id, 

Whether  one  reading  the  original  to  another  holding  a  copy,  or 
whether  the  copy  and  original  should  not  change  hands ;  not  decided : 
Id. 

EXECUTOB  AND  ADMINISTRATOR. 

Purchase  hy  Executor  of  Testator* s  Property. — The  rule  which  forbids 
an  executor  to  purchase,  or  be  interested  in  the  purchase  of  real  estate 
sold  to  pay  debts,  is  violated,  if  the  executor  becomes  interested  before 
confirmation,  although  not  until  after  the  property  is  struck  off;  and  the 
sale  is  thereby  rendered  void :   Terwilliger  v.  Brown^  44  N.  Y. 

The  facts  that  the  fair  value  of  the  premises  was  bidden,  and  the  sale 
was  afterward  confirmed,  ex  parte^  will  not  give  it  validity :  Id. 

Nor  is  it  material  that  the  agreement,  by  which  the  executor  became 
interested,  might  be  void  under  the  Statute  of  Frauds :  Id. 

In  a  proceeding  under  the  statute  for  the  sale  of  real  estate  to  pay 
debts  of  a  testator,  B.,  an  auctioneer  empKiyed  by  the  executor,  bid  in 
the  premises  himself,  and,  before  confirmation  of  the  sale,  made  an 
arrangement  with  the  executor  by  which  they  were  to  be  jointly  inter- 
ested in  the  purchase. '  The  sale  was  subsequently. confirmed  by  the 
surrogate,  ex  parte j  and,  a  few  days  afterward,  the  executor  executed  a 
deed  of  the  premises  to  B.,  and,  on  the  same  day,  received  from  B.  a 
deed  to  himself  of  one-half  thereof.  Held^  that  the  sale  was  void,  both 
because  B.,  who  purchased,  was  an  agent  of  the  executor  in  making  the 
sale,  and  because  the  executor  became  interested  before  the  sale  was 
consummated:  Id. 

Insurance. 

Bunting  of  Boiler. — A  policy  of  insurance  (marine)  which  excepts 
loss  by  the  bursting  of  boilers,  but  covers  that  "  occurring  subsequent  to 
and  in  consequence  of  such  bursting/'  does  not  cover  a  total  loss  occa* 
sioned  by  an  explosion  so  violent  as  to  tear  open  the  sides  of  the  Tcssel 
to  such  an  extent  that  the  water  admitted  sinks  her  in  five  or  ten 
minutes.  As  the  vessel  was  manifestly  worthless  the  moment  the  ex- 
plosion  had  occurred,  the  loss  was  immediate  upon,  not  subsequent  tO| 
the  explosion,  within  tho'  meaning  of  the  policy :  Evans  v.  Cdumhia/i 
Ins.  Co.,  44  N.  Y. 

Particular  Average — Total  Loss. — Owners  of  merchandise  insured 
against  perils  of  the  seas,  "  free  of  particular  average  only,"  are  entitled 
to  recover  as  for  a  total  loss,  although  some  portion  of  the  goods  may  be 
brought  into  the  port  in  specie,  if  the  right  to  abandon  is  exercised 
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during  the  continuance  of  the  peril  and  there  is  a  total  loss  of  value  to 
the  owner.  Total  physical  loss  is  not  necessary :  Wallerstein  v.  Colum- 
bian Ins.  Co.,  44  N.  Y. 

Judgment. 

Regularity  of. — A  suit  was  brought  against  two  defendants  ]  one  was 
returned  not  served,  a  general  appearance  was  entered,  the  declaration 
was  against  the  one  served  '^  interpleaded  with  **  the  others ;  some  steps 
in  the  suit  were  as  to  " defendants,*'  some  as  to  ^'defendant ;"  the  final 
one  was  "  the  defendants  confess  judgment.  B.  &  S.,  attorneys  for  de- 
fendants." The  court  below  refused,  after  hearing  depositions,  to  vacate 
the  judgment.  Beldf  that  the  judgment  was  valid:  Hatch  v.  Stitty 
66  Pa. 

Limitations,  Statute  of.    See  Attorney, 

Buns  against  Municipal  Corporation. — The  Commonwealth  by  Act 
of  Assembly  granted  to  the  borough  of  £rie  the  '^  3d  section  "  of  certain 
lands,  reserving  100  acres  to  be  selected  by  commissioners  for  a  poor- 
house  for  Erie  county.  The  commissioners  located  the  100  acres  ''  at 
the  south-west  corner  "  of  section  3,  leaving  a  strip  between  its  west  line 
and  the  west  line  of  the  section.  The  strip  belonged  to  the  borough  of 
Erie :  Evans  v.  Erie  County,  66  Pa. 

Evans  was  in  possession  of  the  strip  at  the  passage  of  the  act ;  the 
Statute  of  Limitations  began  to  run  in  his  favor  against  Erie  from  that 
time :  Id. 

The  statute  runs  against  a  county  or  other  municipal  corporation. 
Nullum  tempus  occurrit  reipuhlicx,  applies  to  the  sovereign  only :  Id. 

Master  and  Servant. 

Liability  for  Servants  Incompetency  or  Negligence. — Where  the  de- 
fendant (a  gas  company),  being  informed  that  gas  was  escaping  in  the 
cellar  of  an  occupied  house,  sends  its  employee  to  ascertain  the  location 
of  the  leak,  (it  being  responsible  for  the  loss  and  repairs,  if  the  leak  was 
in  the  service  pipe),  and  the  person  so  sent,  by  lighting  a  match  in  the 
cellar,  caused  an  explosion,  by  which  the  plaintiff  is  injured,  such  em- 
ployee, although  acting  for  the  benefit  of  the  occupants  of  the  house  aa 
well  as  of  the  defendant,  is  the  agent  of  the  defendant  only,  and  the  de- 
fendant is  liable  for  his  negligence :  Lannen  v.  The  Albany  Gas  lAght 
Cb.,  44N.Y. 

If  such  agent  is  incompetent  or  ignorant,  it  is  negligence  to  select 
him  or  to  send  him  without  proper  instruction.  If  competent,  the  com- 
pany is  liable  for  his  careless  performance  of  his  employment.  If  the 
service  was  the  business  of  the  defendant,  although  beneficial  to  the  oc- 
cupants, it  was  bound  to  exercise  ordinary  care  and  prudence.  Even 
if  it  was  gratuitous,  it  is  still  bound  to  exercise  some  care  and  liable  for 
gross  negligence :  Id. 

The  act  of  the  plaintiff's  father  (the  plaintiff  being  an  infant)  in 
causing  the  leak,  if  proved,  would  be  too  remote  to  become  contributory 
negligence,  and  the  fact  is  immaterial :  Id. 

Neolioenge.    See  Attorney;  Master  and  Servant;  Telegraph  Company, 
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Sale. 

Remedies  of  Vendor  on  Failure  of  Purchaser  to  Perform  Contract— 
Damages. — On  failure  of  the  purchaser  to  perform  a  contract  for  the 
Bale  of  personal  property,  the  vendor,  as  a  general  rule,  has  the  election 
of  three  remedies:  1.  To  hold  the  property  for  the  purchaser,  and  re- 
cover of  him  the  entire  purchase-money.  2.  To  sell  it  after  notice  to 
the  purchaser,  as  his  agent  for  that  purpose,  and  recover  the  difference 
between  the  contract  price  and  that  realized  on  the  sale.  3.  To  retain 
it  as  his  own,  and  recover  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  delivery :  Dustan  v.  McAndn\r. 
44N.  Y. 

Where  the  purchaser  assigns  his  interest  in  the  contract  to  parties 
who  agree  to  perform  it  on  his  part,  and,  on  their  failure  to  perform, 
himself  fulfills  and  takes  the  property,  he  becomes  the  vendor  as  to  such 
assignees.  The  consideration  for  the  assignment  added  to  the  amoaot 
paid  by  him  to  the  original  vendor  forms  the  contract  price ;  and  if  he 
sells  the  property,  after  notice,  the  difference  between  this  sum  aad  the 
amount  realized  on  such  sale  is  the  true  measure  of  his  damages :  Id, 

Surety. 

Notice  to  Creditor  to  proceed — Xeyhgence. — A  request,  made  by 
sureties  to  a  creditor,  to  enforce  securities  held  by  the  latter  from  their 
principal,  to  the  end  that  they  may  be  discharged  by  satisfaction  of  the 
debt,  does  not  impose  upon  the  creditor  an  absolute  duty  tb  enforce  saeh 
securities  without  delay.  It  is  only  necessary  that  the  creditor  act  in 
good  faith  and  be  free  from  gross  neglect :  Black  River  Bank  v.  Fagt, 
44N.  Y. 

If  the  creditor  unreasonably  delays,  or  acts  in  bad  faith,  or  is  groeslj 
negligent,  whereby  the  value  of  the  securities  is  impaired,  the  loss  thos 
occasioned  is  a  defence,  to  that  extent,  available  to  the  sureties ;  bat 
mere  delay  will  not  suffice  to  discharge  them  :  Id. 

Telegraph  Company. 

Negligence — Delay  in  transmitting  Message. — The  plaindfis'  message, 
instructing  their  brokers  to  "  buy  five  Hudson,"  was  transmitted  and 
delivered  by  the  defendant,  a  telegraph  company,  "  buy  five  hundred." 
Learning  of  the  error,  the  plaintiffs  telegraphed  again  to  their  brokers; 
but  owing  to  the  delay  so  occasioned,  the  plaintiffs  lost,  by  the  advaDce 
in  price  of  the  stock  so  ordered,  $1375.  Held,  that  this  sum  was  the 
measure  of  their  damages,  for  which  the  defendant  was  liable:  and, 
sembky  that  the  action  could  have  been  maintained,  if  do  purchase  had 
been  made,  on  proof  of  the  rise  in  the  Value  of  the  stock ;  Rittenhoufc 
V.  Independent  Line  of  Telegraphy  44  N.  Y. 

Tender. 

Pai/ment  into  Court. — Tender  is  a  good  plea  in  har^  and  if  followed 
up,  protects  the  defendant.  The  sum  brought  into  court  becomes  the 
money  of  the  plaintiff,  and  the  verdict  goes  for  the  defendant,  carn'ing 
with  it  costs  :    Wheeler  v.  Woodward,  66  Pa. 
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ACCOUNT  RENDER.     See  Assumpsit,  9. 

ACKNOWLEDGMENT.     Sec  Landlorp  and  Tenant,  3. 

1.  Taking  an  acknowledgment  of  a  deed  is  a  ^»ri5t  judicial  act,  and  cannot 
be  performed  by  a  party  interested.     Uumpton  v.  Stevens,  107. 

2.  A  trustee  in  a  mortgage  or  deed  of  trust  to  hold  in  i)lcdge,  with  power 
of  sale,  &c.,  is  so  far  a  party  in  interest  that  ho  is  not  competent  to  take  the 
acknowledgment  of  the  deed.     Id. 

3.  The  want  of  proper  acknowledgment  does  not  affect  the  validity  of  the 
deed,  but  prevents  it  from  being  legally  recorded.     Id. 

4.  If  a  deed  shows  upon  its  face  that  it  was  not  legally  acknowledged  (as 
where  the  acknowledgment  was  taken  by  a  party),  it  is  not  entitled  to  bo 
recorded,  and  though  it  is  in  fact  entered  on  the  records,  it  is  not  constructive 
notice  to  subsequent  purchasers  ;  but  if  the  acknowledgment  is  regular  on  its 
face,  then  it  is  properly  recorded,  and  its  record  operates  as  notice,  notwith- 
standing there  may  be  some  hidden  defect.     Id. 

5.  But  even  with  a  patent  defect  in  the  acknowledgment,  and  therefore 
without  legal  record,  a  subsc'i'icnt  purchaser  with  notice  in  fact  will  take 
subject  to  the  deed.     Id, 

6.  A  deed  acknowledged  by  the  husband  is  entitled  to  record  notwith- 
standing defective  acknowledgment  by  the  wife.     Rayner  v.  Lee,  601. 

ACTION.     See  Betting  ;  Damages,  6  ;  Highway,  4  ;  Inpant,  4 ;  Railroad, 
16 ;  Real  Estate. 

1.  An  action  of  tort  will  lie  for  property  wrongfully  converted  by  a  mort- 
gagor in  a  chattel  mortgage.     Matter  of  Uicks,  476. 

2.  Where  an  injury  is  the  combined  result  of  a  defect  in  a  highway  and 
an  accident  which  occurred  without  the  fault  of  the  plaintiff  though  it  deprived 
him  at  the  time  of  the  injury  of  the  power  of  exercising  the  usual  care  and 
prudence  of  a  traveller,  the  plaintiff  is  not  in  pari  delicto  and  may  recover 
from  the  town.     Alanderschied  y.  Dubuque,  526. 

3.  Plaintiff  averred  that  he  was  driving  a  sleigh  and  his  horse  becoioiug 
frightened  and  unmanageable  without  his  fault,  ran  away,  threw  plaintiff  out 
of  the  sleigh,  and  stepping  into  a  hole  in  the  highway,  broke  his  leg.  Held^ 
that  a  good  cause  of  action  was  set  forth.     Id, 

4.  An  action  will  lie  by  a  party  holding  property  as  security,  to  recover 
damages  for  fire  from  a  locomotive,  under  R.  S.  c.  51,  {  31  of  Elaine.  Bean 
T.  Atlantie  and  St,  L.  R.  R,,  531. 

5.  And  insurers  of  the  property  may  recover  the  whole  amount  of  injury 
in  the  name  of  the  plaintiff,  who  assigned  to  them.     Id, 

6.  The  licensee  of  land  is  liable  in  an  action  to  the  licensor  for  injuries 
resulting  to  cattle  from  his  negligence.     Eaton  r.  Winnie,  540. 

7.  An  action  of  deceit  will  not  lie  for  breach  of  a  promise  to  execute  a 
bond  to  reconvey  real  estate,  where  the  promtssor  induced  the  plaintiff  to 
convey  to  him,  in  consideration  of  a  loan  and  such  promise.  Long  t» 
Woodman,  601. 

ACTS  OF  CONGRESS.  I 

1807,  March  3.     See  Ejectment,  1. 
1862,  June  7.  'See  Taxation,  7. 
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ACTS  OF  CONGRESS. 

1862,  July  17.     See  Confedbbate  States,  19,  21. 

1863,  March  12.     See  Confedebate  States,  4. 
1865,  March  3.     See  Taxation,  7. 

1865,  March  2.     See  Constitutional  Law,  7. 

1866,  Julj  13.     See  Stahi-,  2. 

1868, .     See  Attobhet,  4. 

1870,  May  31.     See  Election,  2. 

ADMINISTRATOR.     See  Executob, 

ADMIRALTY. 

1.  A  service  of  a  libel  in  a  proceeding  in  personam  on  a  maritime  contract, 
against  a  citizen  of  another  district  by  attachment  of  his  property,  is  a  good 
serTice  and  the  court  obtains  jurisdiction.     Manchester  t.  SotchkUs,  379. 

2.  A  defendant  does  not  wairo  his  right  to  object  to  the  jurisdiction  of  the 
court  in  an  admiralty  proceeding  by  filing  a  stipulation  for  costs  and  to  abide 
the  decree  of  the  court,  &c.,  under  Rule  4  in  Admiralty.     Zf. 

3.  Service  of  a  libel  in  personam  in  a  maritime  cause,  in  the  admiraltr 
court  of  one  district,  upon  a  citizen  of  another  district  by  attachment  of  his 
property,  is  not  a  good  service  and  confers  no  jurisdiction.  Insurance  Co.  v. 
D,  and  C,  Steam  Navigation  Co.^  383. 

4.  In  a  proceeding  in  personam  on  a  maritime  contract,  in  a  court  of  admi- 
ralty of  one  district  against  a  citizen  of  another  district,  service  by  attach- 
ment of  his  property  is  not  sufficient,  and  confers  no  jurisdiction.  Atkim  v. 
Fibre  Co.,  389. 

5.  For  the  purposes  of  such  a  question  a  corporation  is  to  be  held  a  citiseo 
of  the  state  in  which  it  is  incorporated.     Id, 

6.  An  entry  on  the  record  that  '*  Mr.  B.  appears  for  respondent  and  has  a 
week  to  perfect  an  appearance  and  answer,"  does  not  show  such  an  appear- 
ance as  amounts  to  a  voluntary  submission  to  the  jurisdiction.    Id, 

AGENT.     See  Assumpsit,  3  ;  Bankbuptct,  16. 

1 .  When  factors  have  made  large  advances  or  incurred  expense  on  account 
of  the  consignment,  the  consignor  cannot  by  subsequent  orders  control  their 
right  to  sell  at  such  a  time,  as  in  the  exercise  of  a  sound  discretion  they  may 
deem  best  to  secure  indemnity  to  themselves  and  promote  the  interests  of  the 
consignor,     ftdd  v.  Farrington,  61. 

2.  The  managing  agent  of  a  steamboat  employed  to  secure  freights,  cannot 
speculate  on  such  freights  for  his  own  advantage.     Rea  est  al.  y.  Copelin^  61. 

3.  The  statements  of  an  agent  are  admissible  to  charge  the  principal,  only 
when  they  are  part  of  the  res  gestas.     Whiteside  v.  Margaret,  122. 

4.  Agency  cannot  be  proved  by  the  statement  of  the  agent  alone.    Id. 

5.  It  is  a  well  settled  rule  of  equity,  that  all  gifts,  contracts,  or  benefits 
from  a  principal  to  an  agent  are  constructively  fraudulent  and  void.  Corn- 
stock  V.  Cotnstock,  123. 

6.  Agents  are  not  permitted  to  deal  with  their  principal  except  upon  shov- 
ing the  most  entire  good  faith.     Id, 

7.  Where  an  agent  receives  certain  shares  of  stock,  ''to  do  the  best  he 
caYi  with  it,  and  hare  one-half  the  proceeds,"  he  has  no  interest  in  the  stock 
until  it  is  sold,  and  must  account  with  his  principal  for  the  whole  amount 
and  the  dividends  received  on  it.      Wight  v.  Wood,  124. 

8.  Ordinarily,  an  agent  contracting  in  behalf  of  the  government,  or  of  the 
public,  is  not  personally  t>ound  by  the  contract.  Perrin  v.  Lfman^s  AdmWx, 
188. 

9.  A  quartermaster  in  the  army  of  the  United  States  during  the  late  rebel- 
lion employed  a  person  as  a  clerk,  put  hianame  on  the  government  pay-rolls, 
with  the  names  of  the  other  clerks  of  his  department,  and  paid  him  #75 
monthly  out  of  the  funds  of  the  United  States,  said  clerk  signing  the  usual 
vouchers.  He  worked  for  the  government,  and  performed  no  service  what- 
ever for  the  quartermaster  individually.  Held,  that  .the  quartermaster  was 
not  personally  liable  to  such  clerk.     Id, 
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AGENT. 

10.  The  declarations  of  an  agent  not  made  in  the  coarse  of  his  agency  are 
not  binding  on  his  principal.     Bennett  y.  Holmes,  193. 

1 1 .  An  agent  attending  a  sale  for  his  principal  has  no  right  to  buy  for 
himself  or  any  one  else  at  a  less  price  than  would  secure  his  principal's 
claim.      Walker  y.  Hill,  276. 

12.  A  del  credere  agent  is  primarily  liable  to  satisfy  his  principal  the  price 
of  goods  sold.     Lewi$  y.  Brehme,  469. 

13.  An  agent  will  not  be  personally  liable  on  a  written  contract  signed  as 
agent.     McCleman  y.  Hall,  531. 

14.  Where  the  defendant's  agent  wrote  to  plaintiffs  (a  bank),  that  he  had 
deposited  certain  moneys  to  plaintiffs'  credit,  who  thereupon  credited  the 
defendants,  they  will  not  be  bound,  if  it  appears  the  agent  only  deposited  his 
check  which  turned  out  worthless.     Savings  Inst.  y.  AUentown  Bank,  532. 

15.  A  check  .is  not  money.     Id, 

16.  The  defendants  were  responsible  for  the  acts  of  their  agent,  as  if  they 
had  deposited  a  worthless  check.    Id, 

17.  Refusal  by  an  agent  to  perform  a  contract,  is  the  refusal  of  his 
employer,  and  occasions  a  breach  of  contract  on  the  part  of  the  principal. 
Keeney  v.  Grand  Trunk  R.  Co.,  662. 

AGREEMENT. 

1 .  An  agreement  to  send  plaintiffs  all  the  iron  lying  at  a  certain  place,  is 
not  a  warranty,  and  if  the  iron  is  not  there  an  omission  to  send  is  no  breach. 
Robinson  y.  Mint,  342. 

2.  The  term  **  secures  the  payment  of  the  purchase-money"  in  an  agree- 
ment for  the  sale  of  real  estate,  does  not  signify  payment  in  money,  but 
implies  a  term  of  credit.     Foot  y.  Webb,  470. 

3.  An  agreement  to  sell  real  estate,  that  fails  to  fix  the  term  of  credit  or 
the  security  for  the  purchase-money  is  yoid  for  uncertainty.   Foot  y.  W^,  47 1. 

AMENDMENT.     See  Pleading,  5  ;  Practiob,  14. 

1.  A  court  which  has  jurisdiction  of  the  parties,  may  amend  the  ad  damnum 
so  as  to  bring  it  within  the  jurisdiction  as  to  amount.     Merrill  y.  Curtis,  124. 

2.  The  court  will  amend  or  conform  a  complaint  to  the  facts  duly  proyed, 
after  judgment.     Fullerton  y.  Dalton,  343. 

3.  Correcting  a  mistake  in  the  name  of  a  party  by  amending,  is  no  ground 
for  reyersal.     Dewy  y.  McLain,  471. 

ARBITRATION. 

1.  A  court  of  equity  has  jurisdiction  oyer  awards,  but  will  not  exercise  it 
in  case  of  awards  which  by  agreement  are  made  rules  of  court.  West  Jersey 
R,  Co.  y.  Thomas,  343. 

2.  No  court  will  reyiew  and  correct  an  award.    Id. 

3.  If  the  arbitrators  proceed  without  the  knowledge  of  either  party,  or 
decide  without  any  evidence,  it  is  such  misconduct  as  will  set  aside  the  award. 
Id. 

4.  The  giying  of  a  note  for  the  amount  of  an  award  is  a  waiyer  of  irregu- 
larities in  the  proceedings.     Miller  y.  Brumbaugh,  403. 

6.  An  award  of  arbitrators  as  soon  as  filed  has  the  form  and  substance  of 
a  judgment  and  continues  so  until  reyersed.     Wilkinson^ s  Appeal,  538. 

ASSIGNMENT.     See  CHAMPERTr  ;  Mortgage,  24. 

1.  An  absolute  transfer  of  stock,  and  a  written  memorandum  of  the  trans- 
action of  the  same  date,  are  to  be  construed  together.  Parks  y.  Comstock, 
471. 

2.  One  seal  will  sufiice  for  both.     Id. 

ASSUMPSIT.     See  Infant,  6  ;  Joint  Liability,  1  ;  Office  and  Officeb,  3. 

1.  The  relation  between  a  son-in-law  and  his  father-in-law,  rebuts  the 
presumption  of  an  implied  promise  of  the  father-in-law  to  pay  for  board. 
Daubenspeck,  Executor  y.  Powers,  62. 

2.  An  action  for  money  paid,  will  lie  to  recover  money  paid  for  an  object 
never  accomplished,  and  which  has  become  impossible  to  accomplish.  Church' 
hill  y.  Stone,  342. 
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ASSUMPSIT. 

3.  An  action  to  recover  money  paid  for  the  sale  of  an  agencj,  will  lie, 
where  there  was  fraud  in  the  party  selling,  be  haying  no  right  to  make 
snch  sale.     Baker  v.  Spencer\  347. 

4.  Where  the  defendant  has  received  goods  wrongfully,  the  owner  may 
waive  the  tort  and  recover  for  goods  sold  and  delivered.  Ikysker  v.  Triebd^ 
402. 

5.  Assumpsit  for  money  had  and  received  lies  where  one  tortiously  in  po<)- 
scssion  of  another's  goods  converts  them  into  money.     Id, 

6.  The  count  for  money  had  and  received  is  governed  by  equitable  princi- 
ples and  only  lies  where  the  defendant  ex  cpquo  et  bono  ought  to  refund.    Id. 

7.  Where  there  has  been  no  fraud  or  deceit  and  the  defendant  may  with  a 
good  conscience  retain  the  money  he  cannot  be  compelled  to  repay  on  a  count 
for  money  had  and  received.    Id. 

8.  Will  lie  for  a  balance  struck  between  partners.     Knerr  v.  Hoffman^  541. 

9.  Account  render  is  the  remedy  if  no  balance  is  struck.     Id. 

10.  If  the  parties  to  an  illegal  contract  are  not  in  pari  delicto^  the  one  taken 
advantage  of,  may  recover  money  paid,  in  an  action  for  money  had  and  re- 
ceived.    Inhabitants  of  Concord  y.  Del aney^  664. 

ATTACHMENT.     See  Admiralty,  1,  3;  Debtor  and  Creditor,  18,  19; 
Judgment,  1 ;  Landlord  and  Tenant,  4. 

1.  Proceedings  in  attachment  partake  of  the  character,  both  of  suits  in 
rem  and  in  personam.     Cooper  v.  lieynofds,  62. 

2.  The  law  regards  the  attachment  of  a  mortgage  debt,  as  an  assignment 
of  the  mortgage,  so  as  to  enable  the  attaching  party  to  maintain  a  scire  facias 
in  his  own  name.     Rushton  v.  R&we,  344. 

3.  Interest  will  not  cease  after  the  service  of  the  attachment,  where  the 
delay  is  occasioned  by  the  unreasonable  conduct  of  the  garnishee.     Id. 

4.  Garnishee  may  avoid  liability  for  interest  by  paying  monev  into  court. 
Id. 

5.  The  defendant  in  foreign  attachment  in  account  render  is  not  a  party 
in  a  scire  facias  against  the  garnishee,  nor  non-resident  partner  in  attachment 
execution.     A'^nerr  v.  Iloffman,  541. 

6.  A  balance  struck  between  partners  may  be  attached.     Id. 

ATTORNEY.    See  Limitations,  15  ;  Partnership,  13. 

1.  An  attorney,  employed  or  consulted  as  such,  to  draw  a  deed  or  an  ap- 
plication for  an  original  title  to  laud,  is  in  the  line  of  his  profession,  and  is 
precluded  from  buying  in,  for  his  own  use,  any  outstanding  title.  Smith  v. 
Brcikerlinef  50. 

2.  The  relation  between  him  and  his  client  is  confidential,  and  whether  be 
acts  upon  information  derived  from  him,  or  from  any  other  source,  he  is 
affected  with  a  trust.     Id, 

3.  But  where  an  attorney  was  consulted  and  drew  an  application  for  certain 
land  on  which  the  client's  improvements  were  supposed  to  be,  and  it  appeared 
afterwards  by  a  more  accurate  survey  that  the  improvements  were  on  a  dif- 
ferent tract,  the  subsequent  purchase  of  the  latter  tract  by  the  attorney  in 
ignorance  of  the  fact  that  his  client's  improvements  were  on  it,  will  not  be 
held  to  be  in  trust.     Id. 

4.  The  Act  of  1868,  c.  2,  s.  5,  requiring  the  courts  to  administer  the  abjura- 
tion of  the  Ku-Klux  to  "  all  officers,"  did  not  apply  to  attorneys.  Ingersol! 
V.  Howard,  193. 

5.  Attorneys,  solicitors,  and  counsel  have  a  lien  upon  property  recovered 
by  their  services.     Hunt  v.  McClanahan,  193. 

6.  While  the  suit  is  pending,  the  client  cannot  dispose  of  &e  subject- 
matter  in  suit.    Id, 

7.  An  attorney  or  solictor,  who  is  also  counsel  in  a  cause,  has  a  lien  on 
moneys  collected  therein  for  his  fees  and  disbursements  in  the  cause,  and  in 
any  suit  or  proceeding  brought  to  recover  other  moneys  covered  by  the  same 
retainer.     State  of  Texas  v.  Whitey  232. 

8.  If  the  attorney  is  guilty  of  no  bad  faith  or  improper  conduct,  and  claims 
to  have  a  fair  set-off  against  his  client,  which  the  latter  refuses  to  allow,  a 
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motion  to  pay  into  oonrt  the  moneys  collected  will  not  be  granted,  but  the 
parties  will  be  loft  to  their  action.     State  of  Texas  r.  White,  232. 

9.  A  party  has  a  general  right  to  change  his  attorney,  and  a  rale  for  that 
purpose  will  be  granted,  leaving  to  the  attorney  the  advantage  of  any  lien  he 
may  have  on  papers  or  moneys  in  his  hands  as  security  for  his  fees  and  dis- 
bursements.    Id, 

10.  An  attorney  acknowledging  service  on  the  back  of  a  summons  is  pre- 
sumed to  have  authority.     Hendrix  v.  Fuller,  403. 

11.  The  Legal  Profession  in  England  and  America,  753.  ^ 

AUCTION. 

The  highest  bidder  is  one  who  makes  the  highest  bid  in  good  faith.  Gray  v. 
Viers^  471. 

BAILMENT. 

A  bank  is  only  bound  to  take  ordinary  care  of  bonds  deposited  as  collateral 
security  for  a  note  discounted.     Jenkins  v.  Bank  of  Bowdoinham,  59 S. 

BANK  AND  BANKER.     See  Bailment;  Confsderatb  States,  25  ;  Pay- 
MBNT,  2  ;  Troybr,  3. 

1 .  Where  0.  who  was  cashier  of  a  bank  and  also  town  treasurer,  embez* 
zled  the  funds  of  the  bank  by  means  of  loans,  on  notes  made  as  such  treas- 
urer, in  a  suit  by  the  bank  on  such  notes,  it  was  Held: 

( I ) .  That  the  votes  of  the  town  and  the  reports  of  the  town  treasurers  were 
admissible  in  evidence  upon  the  question  of  the  authority  of  C.  to  borrow 
money  for  the  town. 

(2) .  (By  a  majority  of  the  court).  That  as  C.  was  engaged  in  an  extensive 
fraud  upon  the  bank,  and  in  view  of  all  the  facts,  it  was  fairly  presumable 
that  he  made  the  note  in  the  form  in  which  he  did  as  a  false  representation 
and  cover  by  which  to  perpetrate  a  fraud  on  the  bank,  and  with  no  intention 
to  bind  the  town. 

(3).  But  that,  if  he  intended  to  bind  the  town,  his  own  fraud  as  treasurer 
was  known  to  him  as  agent  of  the  bank,  and  was  therefore  the  knowledge  of 
the  bank,  and  that  the  plaintiffs  therefore  could  not  recover.  First  National 
Bank  v.  New  Milford,  572. 

2.  Deposits  made  with  a  private  banker  are  not  due  until  demand  is  made. 
Fort  V.  McCully,  598. 

3.  If  a  banker  transfers  a  depositor's  notes  before  demand  madepf  the 
deposit,  the  latter  cannot  set  off  the  deposit  against  the  holder.     Id, 

4.  Any  language  whether  verbal  or  written,  used  by  a  bank  office  repre- 
senting a  check  drawn  upon  the  bank  as  good,  estops  the  bank  from  afterwards 
denying  that  there  are  funds  to  pay  the  same.     Pope  v.  Bank  of  Albion,  599. 

5.  A  bank  collecting  drafts  deposited  in  another  bank,  as  its  agent,  cannot 
hold  the  proceeds  against  the  depositor  of  the  drafts,  for  a  debt  of  the  bank, 
in  the  absence  of  evidence  to  show  that  a  specific  loan  was  made  on  the  faith 
of  the  drafts.     Dml  v.  Fourth  National  Bank  New  York,  599. 

6.  A  transfer  of  stock  in  a  banking  corporation,  organized  under  the  Act 
of  June  3d  1864,  to  a  bond  fide  holder,  is  valid  though  the  seller  or  pledgor 
be  at  the  time  indebted  to  the  bank,  and  a  by-law  of  the  bank  declared  that 
no  transfer  of  the  stock  by  any  shareholder  indebted  to  the  bank  should  bo 
made  without  the  consent  of  the  board  of  directors.  Such  a  by-law  in  effect 
attempts  to  create  a  lien  upon  stock  for  debts  of  the  holder,  and  the  result  is 

.  the  same  as  if  a  loan  were  made  upon  the  security  of  the  stock — a  transaction 
forbidden  by  the  35th  section  of  the  Act.  Evansville  Bank  v.  Metropolitan 
Bank,  774. 

7.  A  certificate  of  deposit  payable  to  the  order  of  depositor  on  the  return 
of  the  certificate  was  issued  by  Bank  A.  to  T.  D.,  who  could  not  write.  The 
bank  took  his  m&rk  on  its  signature  book,  and  wrote  a  description  of  him 
opposite.  Shortly  afterwards  the  certificate  was  stolen  from  T.  D.  and 
presented  to  Bank  B.  by  a  stranger  who  gave  his  name  as  T.  D.  and  said  he 
could  not  write.  Thereupon  the  cashier  of  Bank  B.  endorsed  the  certificate 
to  his  own  order  with  the  name  of  T.  D.  to  which  the  stranger  made  his 
mark,  and  an  employee  of  Bank  B.  added  his  signature  as  ^'  witness  to  mark." 
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The  cashier  then  endorsed  the  certificate  and  sent  it  through  a  correspondent 
to  Bank  A.,  which  thereupon  paid  it,  and  the  monev'was  handed  over  to  the 
stranger.  Thereafter  the  real  T.  D.  appeared  at  Bank  A.,  and  on  discorerj 
of  the  forgerj  Bank  A.  paid  him  the  amount  and  brought  suit  gainst  Bank 
B.  to  recover  the  payment  on  the  forged  endorsement.  H^d^  that  Bank  A. 
had  a  right  to  rely  on  the  identification  of  T.  D.  by  Bank  B.  and  cocdd 
recover.     State  Bank  v.  Savings  Co.,  786. 

BANKRUPTCY.     See  Time,  2. 

I.  Juritdiction. 

1.  A  proceeding  in  bankruptcy  from  the  filing  of  the  petition  to  the  dii- 
eharge  or  refusal  to  discharge  the  bankrupt  is  a  single  case,  and  is  subject  to 
appeal  or  writ  of  error  as  such,  but  there  may  be  a  large  number  of  cases  or 
questions  arising  in  the  course  of  it,  and  these  may  be  the  subject  of  review 
by  the  Circuit  Court  by  writ  of  error  or  appeal  or  petition  to  review,  according 
to  their  nature.     Citizens*  Bank  v.  Ober,  36. 

2.  If  the  matter  is  a  suit  at  law  or  in  equity,  or  a  dispute  by  the  assignee 
of  a  creditor's  claim  allowed,  or  a  claim  by  a  creditor  wholly  or  in  part 
rejected,  then  it  must  be  brought  before  the  Circuit  Court  by  writ  of  error  or 
appeal.     Id. 

3.  But  all  other  cases  or  questions  arising  in  the  progress  of  a  case  in 
bankruptcy  fall  within  the  supervisory  jurisdiction  of  the  Circuit  Courts  and 
must  be  brought  before  it  by  bill  or  petition  to  review.     Id. 

4.  The  settlement  of  the  status  of  a  creditor's  claim  as  to  priority  with 
respect  to  other  liens  is  not  the  allowance  or  rejection  of  the  claim  meant  bj 
sect.  8,  by  which  an  appeal  is  given,  and  the  proper  mode  of  bringing  such 
a  matter  before  the  Circuit  Court  is  by  petition  to  review.     Id. 

5.  An  assignee  made  a  sale  of  real  estate  of  the  bankrupt  at  which  ceriain 
creditors  purchased.  The  District  Court  confirmed  the  sale  against  the  ex- 
ceptions of  other  creditors,  and  made  an  order  as  to  the  priority  of  certain 
liens.  Ileldj  that  this  was  a  proceeding  witliin  the  supervisory  power  of  the 
Circuit  Court,  and  should  be  brought  before  it  by  petition  to  review.     Id. 

II.  Acts  of  Bankruptcy. 

6.  The  35th  and  39th  sections  of  the  Bankrupt  Act  are  not  in  conflict  with 
respect  to  this  question.  The  latter  section  enumerates  the  various  acts  which 
subject  a  person  to  involuntary  bankruptcy,  and  that  is  the  main  purpose  of 
the  section,  and  the  fact  that  a  preference,  given  by  a  debtor  to  a  creditor 
within  six  months  next  before  the  filing  of  the  petition  against  him  in  con> 
travention  of  the  terms  of  this  section,  is  denounced  as  an  act  of  bankruptcy  : 
and  that  the  money  so  paid  may  be  recovered  back  by  the  assignee,  is  not 
inconsistent  with  the  limitation  of  the  right  in  the  35th  section  to  ca$e^ 
occurring  within  six  and  four  months  of  the  commencement  of  bankruptcy 
proceedings.     "Bmn  v.  BrookmirCy  181. 

7.  The  35th  and  39th  sections  having  set  up  a  rule  at  variance  with  the 
common  law  and  with  the  statutes  of  most  of  the  states,  by  which  certain 
payments  and  transfers  of  property  are  declared  void,  very  properly  limit 
and  define  the  circumstances  within  which  this  new  rule  should  operate.    Id. 

III.  Effect  of  Proceedings. 

8.  An  assignment  in  bankruptcy  takes  effect  as  if  made  at  the  commence- 
ment of  the  proceedings.     Mays  v.  Manufacturers^  Bank,  344. 

9.  The  assignment  transfers  only  the  property  which  the  bankrupt  owned 
at  the  filing  of  the  petition.     Id. 

1 0.  The  whole  world  is  bound  to  take  notice  of  the  assignment  by  operation 
of  law.     Id. 

11.  It  is  the  duty  of  a  court  of  bankruptcy  to  see  that  the  property  to  which 
a  bankrupt  is  entitled  is  secured  to  him,  as  much  as  to  see  that  he  surrenders 
^be  balance  to  his  creditors.     U<f  Stevpns^  523. 

12.  Personal  property  exempt  by  the  laws  of  tbe  state  where  the  bankrupt 
resides  and  where  the  petition  is  filed,  will  be  protected  wherever  it  may  be 
actually  situated.     Id. 

13.  Personal  property  of  a  debtor  residing  in  Wisconsin  was  attached  in 
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Illinois.     Pending  the  attachment  the  debtor  filed  a  petition  in  bankruptcy  in 
Wisconsin.     The  property  was  exempt  by  the  laws  of  Wisconsin.     Held  : 

(1).  That  the  property  was  exempt  under  the  Bankrupt  Act  and  the  attach- 
ment dissolyed. 

(2).  The  Bankruptcy  Court  will  not  consider  whether  the  property  was 
exempt  under  the  laws  of  Illinois. 

(3).  The  officer  in  possession  of  the  property  under  the  attachment  writ 
cannot  retain  the  property  until  his  fees  are  paid.  His  only  remedy  is  by 
application  to  the  court  to  be  paid  out  of  funds  in  the  hands  of  the  assignee. 
Mays  V.  Manufacturers*  Bank,  344. 

IV.  Practice. 

14.  That  part  of  the  14th  section  of  the  Bankrupt  Act  which  adopts  the 
state  exemption  laws  in  force  in  1864  as  the  measure  of  property  to  be  ex- 
empted under  proceedings  in  bankruptcy,  is  uniform  in  its  operation  among 
the  states,  and  is  therefore  constitutional.     In  re  Bexkerford^  57. 

15.  By  the  exemption  laws  of  Missouri,  in  force  in  1664,  a  homestead 
may  be  set  apart  to  a  debtor  out  of  a  leasehold  in  real  estate,  or  where  such 
leasehold  is  not  susceptible  of  division  he  may  retain  $1000  out  of  the  pro- 
ceeds of  it.     Id, 

V.  Discharge, 

16.  Debts  due  a  principal  by  a  factor  for  goods  sold  on  commission  are  not 
discharged  by  the  discharge  in  bankruptcy.     Lenke  v.  Bootht  743. 

VI.  RigfUs  and  Duties  of  Assignee. 

17.  Money  paid  by  a  debtor  to  his  creditor  more  than  four  months  before 
the  commencement  of  proceedings  in  bankruptcy  by  or  against  such  debtor, 
cannot  be  recovered  back  from  such  creditor  by  the  assignee  of  the  bankrupt, 
although  the  creditor  knew  that  such  payment  was  made  to  him  by  way  of 
preference,  and  that  the  debtor  was  insolvent  at  the  time  of  making  such 
payment  and  that  the  same  was  made  in  contemplation  of  insolvency  or 
bankruptcy.     Bean  v.  Brookmire,  181. 

18.  The  two  clauses  of  the  35th  section  of  the  Bankrupt  Law  differ  in  this, 
that  the  first  clause  is  limited  to  a  creditor  or  a  person  having  a  (jlaim  against 
the  bankrupt,  or  who  is  under  liability  for  him,  and  who  receives  money  or 
property  by  way  of  preference  ;  and  the  second  clause  applies  to  the  purchase 
of  property  of  the  bankrupt  by  any  person  who  has  no  claim  against  him  and 
is  under  no  liability  for  him.     Id, 

19.  The  word  **  payment"  in  the  first  part  of  the  second  clause  of  this 
section  is  used  either  inadvertently  or  in  a  loose  sense  with  respect  to  some 
of  the  acts  mentioned  in  this  clause,  but  is  intentionally  omitted  from  the  list 
of  transactions  which  are  declared  void  under  this  clause  of  the  section.     Id. 

20.  A  sale  by  an  assignee  under  the  Bankrupt  Act,  will  not  pass  the  real 
estate  to  the  vendee  discharged  of  the  dower  of  the  bankrupt's  wife.  In  re 
Angier^  190. 

21.  The  assignee  in  bankruptcy  is  not  a  judicial  ofiicer,  his  setting  apart 
exempt  property  is  not  conclusive.     Fehley  v.  Barr,  795. 

22.  The  assignee's  setting  apart  land  as  exempted,  docs  not  divest  the  lien 
of  judgment  clear  of  exemption.     Id. 

BETTING. 

Either  depositor  of  a  bet  on  a  race  may  maintain  an  action  against  the 
stakeholder  for  the  deposit  before  the  race.     Cleveland  v.  Wolf  403. 

BILL  OF  LADING. 

*'  Damage  or  deficiency  in  quantities  specified,  if  any,  to  he  deducted  from 
charges  by  consignees,"  in  a  bill  of  1ml ing,  is  not  a  warranty  of  safe  deli- 
very.    Price  V.  Hartshorn,  796. 

BILLS  AND  NOTES.     See  Confederate  States,  17;   Cokpokation,   12; 
Mortgage,  25;  Partnership,  9;  Pleading,  2-,  Kixeipt,  2. 

1.  A  promissory  note  given  for  the  purchase  of  slaves,  after  the  presi- 
dent's proclamation  of  1861,  is  void.      Carsonv,  Hunter,  64. 

2.  Where  a  note  is  given  in  consideration  of  the  sale  of  land  to  be  con- 
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▼eyed  upon  payment  of  the  money,  the  payee  cannot  recorer  withoat  tender 
of  a  ccnreyance.     Deitrich  t.  fVanz,  64. 

3.  The  secretary  of  a  corporation  is  not  liable  on  a  promissory  note  signed 
with  his  own  name  with  *^  Sec'y.*'  affixed,  and  bearing  the  seal  of  the  corpo- 
tion.     Means  ▼.  Swomutedti  64. 

4.  In  an  action  on  a  note  since  the  Code,  in  New  York,  the  defendant  has 
a  right  to  prove  that  the  plaintiff  is  not  the  real  owner.     Eaton  ▼.  Alger,  70. 

^  5.  A  payee  of  a  note  will  not  be  allowed  to  get  rid  of  a  defence  of  want 

of  consideration,  by  transferring  a  share  of  the  obligation  to  another.     Sax- 
ton  Y.  Dodgey  124. 
•      6.  Restoring  a  note  to  its  original  condition  by  erasing  an  alteration  is 
not  a  fraud  on  the  endorser.     Kountz  t.  Ketmedify  193. 

7.  There  is  no  rule  of  law  independent  of  intention,  by  which  an  altera- 
tion not  affecting  ultimate  liability  makes  the  instrument  Toid.     Id. 

8.  The  transfer  by  one  partner  to  another  of  the  assets  of  the  firm,  is  a 
good  consideration  for  a  promissory  note.     Springer  t.  Dwyer,  344. 

9.  Where  the  endorsee  produces  the  note  on  trial,  it  is  to  be  presumed  he 
is  the  holder  in  good  faith,  and  that  he  received  it  before  maturity.     Id. 

10.  The  law  does  not  presume  that  the  endorser  is  to  be  compensated  in 
the  case  of  an  accommodation  endorsement.     Perrine  t.  Hotchkiss,  345. 

11.  Under  pica  of  want  of  consideration  to  a  promissory  note,  the  defend- 
ant may  offer  testimony  of  any  want  of  consideration,  and  plaintiff  maj 
prove  any.     Miller  v.  Brumbaugh^  403. 

12.  The  endorser  of  a  note  will  not  be  liable  even  to  a  bondjide  holder  on 
a  forged  endorsement  unless  he  ratified  or  sanctioned  it  prior  to  the  matniitT 
of  the  note.      Woodruff -v.  Munroe^  403. 

13.  The  payment  after  maturity  of  a  note  secured  by  mortgage,  by  the 
owner  of  the  mortgaged  premises,  extinguishes  the  note.  Appledam  t. 
Streeter,  403. 

14.  Possession  of  a  note  by  one  of  two  joint  endorsees  for  four  years  after 
its  maturity,  and  until  his  death,  is  evidence  of  his  ownership,  and  of  his 
right  to  appropriate  it  to  the  payment  of  a  claim  by  maker  against  such  en- 
dorsees.    Birkey  v.  McMakin^  404. 

15.  That  the  defendant  was  induced  to  purchase  by  false  representations, 
is  a  defence  in  bar  of  an  action  on  a  note  for  the  purchase-money,  though  de- 
fendant has  not  surrendered  the  article  purchased.     Groff  v.  HoHsel,  408. 

16.  An  offer  to  pay  part  in  discharge  of  the  whole,  is  not  admissible  in 
a  suit  on  a  note  against  the  maker,     id. 

17.  An  endorsement  will  not  create  a  liability  where  none  was  intended 
to  exist.     Lewis  v.  Brehme^  470. 

18.  A  promise  by  an  endorser  to  pay  a  draft  subsequent  to  its  dishonor  is 
presumptive  evidence  that  it  had  l)een  presented  in  due  time,  and  that  he  had 
notice  of  its  being  dishonored.     Id. 

19.  A  note  given  for  the  sale  of  land,  to  which  the  Indian  title  is  not  ex- 
tinguished, is  void.      Vickroy  v.  Pratt,  532. 

20.  Where  no  place  of  payment  is  named,  a  note  is  construed  according 
to  the  law  of  the  place  where  it  is  made.     Stickney  v.  Jordan,  532. 

21.  Compound  interest  is  recoverable  in  Maine  on  a  note  payable  there. 
Jd. 

22.  Interest  cannot  be  claimed  on  prepayments  of  a  note,  payable  on  time, 
without  interest.     Parker  v.  Moody,  532. 

23.  When  the  drawee  of  a  bill  of  exchange  refuses  to  pay  at  maturity, 
notice  of  such  refusal  must  be  given  to  the  drawer  or  he  will  be  released. 
Liggett  v.  Weed,  600. 

24.  When  the  acceptance  is  conditional  the  drawee  is  not  liable  until  con- 
dition is  fulfilled.     Id. 

25.  The  maker  of  a  promissory  note  not  governed  by  the  law  merchant, 
may  impeach  the  note  for  want  of  consideration  in  a  suit  by  the  assignee, 
though  the  note  is  accompanied  by  a  writing  stating  that  it  is  all  right. 
Jacqua  v.  Montgomery,  662. 

26.  Where  a  note  with  surety  has  been  given  upon  an  agreement  that  the 
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payee  shall  ileliTcr  to  the  maker  another  note,  and  the  payee  fails  to  deliver, 
the  consideration  for  the  note  fails.     Ueeg  v.   \yeigandy  750. 

27.  If  such  note  is  given  as  security  for  the  surety  on  the  old  note,  and  he 
pays  the  debt,  he  may  recover  against  the  surety  on  the  new  note.     Id, 

28.  A.  held  the  promissory  note  of  the  defendant,  obtained  of  him  by 
fraud,  and  which  the  defendant  had  demanded  back  immediately  on  discover- 
ing the  fraud.  The  note  was  payable  to  A.'s  order  and  on  time,  and  before 
due  A.  endorsed  it  to  the  plaintiff  in  trust  in  part  for  certain  creditors  and 
the  balance  for  A.*s  wife,  the  plaintiff  having  no  knowledge  of  the  infirmity 
of  the  note.  The  creditors  accepted  the  transfer  and  directed  the  plaintiff  to 
bring  suit  on  the  note  when  due.  Held,  1.  That  so  far  as  the  trust  for  A.'s 
wife  was  concerned,  the  plaintiff  took  the  note  as  agent  of  A.,  and  therefore 
with  its.  infirmity.  2.  That  the  entire  transaction  by  which  the  note  was 
transferred  to  the  plaintiff  was  out  of  the  regular  course  of  busine.is,  and 
that  the  note  therefore  remained  open  to  the  defence  of  fraud.  Roberts  v. 
Hall,  760. 

29.  The  wife  of  A.  was  living  apart  from  him,  but  was  not  divorced.  Hehl 
not  to  affect  the  case.     Id. 

30.  The  taking  of  negotiable  paper  as  payment  of  or  security  for  a  pre- 
existing debt  is  not  out  of  the  regular  course  of  business.     /</. 

31.  The  question  whether  negotiable  paper  was  taken  in  the  regular  course 
of  business  resolves  itself  into  the  inquiry  whether  mercantile  paper  is  ordi- 
narily used  in  the  manner  in  which  the  paper  in  question  was  used,  and 
whether  a  business  man  would  ordinarily  have  received  the  paper,  in  the 
circumstances  in  which  it  was  offered,  and  parted  with  his  property  for  it.  Id. 

32.  A  statute  of  Mississippi  enacted  that  any  promissory  note  or  other 
contract  for  the  payment  of  money  executed  in  that  state  between  March  \st 
1862  and  May  1st  1865,  should  be  primd  facie  payable  in  Cuntederate  notes 
unless  it  appeared  otherwise  on  the  face  of  the  contract.  On  a  bill  in  chan- 
cery to  foreclose  a  mortgage  given  to  secnre  such  a  note  and  a  decree  pro 
confesso  for  want  of  an  answer,  there  being  no  proof  to  show  the  note  to  be 
payable  in  other  money,  the  reference  to  the  master  should  have  been  to 
ascertain  the  value  of  Confederate  notes.     Mezeik  v.  McGraw^  790. 

BOND.     See  Municipal  Corporatiok,  6  ;  Surety,  5. 

1.  A  bond  will  not  be  reformed  by  striking  out  portions  alleged  to  be 
erroneous,  in  the  absence  of  evidence  showing  that  it  is  not  in  conformity 
with  a  previous  agreement.     Garner  v.  Bird  et  aL,  ExWa.y  62. 

2.  The  fact  that  the  obligor  employed  a  lawyer  who  gave  him  bad  advice 
and  thereby  induced  him  to  sign  the  bond,  furnishes  no  authority  to  a  court 
to  alter  the  contract.     Id. 

3.  Inattention  or  forgetfulness  of  the  time,  place,  or  person  to  whom  a 
bond  is  to  be  paid  will  not  excuse  the  non-payment.     Spring  v.  Fisk,  276. 

4.  Where  a  bond  is  signed  by  an  illiterate  person  upon  misrepresentations 
as  to  its  contents  it  is  not  his  deed,  but  is  void  ab  initio.  In  such  case  it  is 
not  material  whether  the  obligee  had  knowledge  of  the  misrepresentation  or 
not.  But  where  the  contents  are  correctly  stated,  but  the  obligor  is  induced 
to  sign  it  by  misrepresentations  of  facts,  it  is  his  bond,  though  he  may  avoid 
it  for  the  fraud.     Schuylkill  Co,  r,  Copley,  783. 

BOUNDARY.     See  Deed,  1  ;  Ejectment,  1 ;  Evidence,  24. 

1.  A  lot  of  land  was  described  in  a  grant  as  "  beginning  at  a  stake  stand- 
ing on  the  bank  or  edge  of  Round  Lake,  thence,"  &c.  (describing  three  lines 
of  the  lot),  "  to  a  stake  standing  on  the  westerly  bank  or  edge  of  the  said 
lake,  and  thence  following  the  several  courses  of  the  said  bank  or  edge  to  the 
place  of  beginning.'*  Held,  1.  That  the  title  under  the  grant  extended  to 
the  margin  of  the  lake,  and  was  not  limited  by  a  stake  standing  on  the  bank. 
2.  That  the  grantee  was  entitled  to  land  formed  in  front  of  the  lots  by  the 
gradual  receding  of  the  waters  of  the  lake.  Under  a  grant  of  a  *Waite," 
reserving  to  the  grantor  all  mines  and  minerals,  the  soil  of  the  lake  passes. 
Burke  V.  A'i7«.-j,  1 1 8, 

fh  A  line  established  under  a  parol  compromise  will  be  supported  and  is 
not  affected  by  the  Statute  of  Frauds.    Kellum  t.  Smithy  533. 
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S.  A  line  as  actually  ran,  takes  precedence  of  one  given  in  a  deed.  Knmdu 
V.  Toothaktr,  601. 

4.  Calls  in  a  deed  are*  always  controlled  by  lines  on  the  ground.  Craft  t. 
Yeaneijy  797, 

BRIDGE.     See  Contract,  2;  Highway,  3. 

BROKER. 

1.  A  real  estate  broker  finding  a  purchaser  for  the  land  of  his  principal  is 
entitled  to  his  com  missions,  although  the  principal  vary  the  price  or  terms 
of  the  sale.      Woods  v.  Stephens,  193. 

2.  The  compensation  for  procuring  the  loan  of  money  being  fixed  by 
statute,  cannot  be  enlarged  in  a  particular  case  by  any  testimony.  Perrine  ▼. 
Hotchkinsy  34.5. 

3.  One  employed  to  sell  real  estate  and  setting  on  foot  negotiations  result- 
ing in  a  sale,  cannot  be  deprived  of  compensation  by  discharge  previous  to 
the  consummation.     Giilet  v.  CVum,  402. 

4.  A  broker  buying  stock  for  another  and  being  ready  at  any  time  to  deli* 
vcr  it,  may  recover  for  the  money  advanced,  though  there  might  have  been 
times  when  no  stock  was  in  his  name.      Wynkoop  v.  Seal^  404. 

5.  Shares  of  stock  are  the  same  and  a  transfer  made  by  another  of  the 
stock  would  have  been  a  compliance  with  the*  broker's  contract.     Id, 

6.  The  defendant  in  the  month  of  March  put  into  the  hands  of  the  plaintiff, 
a  real  estate  broker,  for  sale,  a  house  in  a  certain  city  street,  at  the  price  of 
$6500 ;  the  plaintiff  to  receive  a  commission  of  1  per  cent,  if  he  sold  the 
house,  the  defendant  to  have  the  right  to  sell  it  himself  without  being  liable 
to  a  commission,  and  the  plaintiff  not  to  advertise.  The  plaintiff  entered  the 
house  on  his  books,  and  in  December  and  January  following  advertised  houses 
for  sale  on  that  street.  G.,  who  lived  on  the  street  and  was  desirous  of  find- 
ing a  house  near  by  for  a  friend,  saw  the  advertisement  and  went  to  the  plain- 
tiff's office  and  learned  that  the  defendant's  house  was  for  sale.  He  informed 
his  friend,  and  the  latter  went  to  the  defendant  and  negotiated  with  him  for 
it  and  finally  purchased  it.  The  purchaser  did  not  see  the  plaintiff  nor  go  to 
his  office,  and  G.'s  action  in  the  matter  was  wholly  voluntary  :  Held,  that  the 
plaintiff  was  entitled  to  his  commission.     Lincoln  v.  MrClatchie,  634. 

7.  A  sale  made  by  the  defendant,  upon  which  the  plaintiff  was  to  have  do 
commission,  held  to  mean  a  sale  to  a  purchaser  found  by  the  defendast 
wholly  without  the  plaintiff's  procurement.     Id, 

8.  The  plaintiff,  by  some  misunderstanding,  had  altered  the  entry  of  the 
price  on  his  books  from  $6500  to  $6000,  and  gave  the  latter  price  to  6.  when 
he  inquired.  The  defendant's  price  remained  $6500,  and  he  sold  the  house 
for  $6400 :  Held,  that  the  plaintiff  was  still  entitled  to  his  commission.    Id. 

CANAL.     See  Corpohation,  4. 

CAPTURE.     See  Wab,  1. 

CASES  APPROVED,  OVERRULED,  &c. 

V. ,  3  C.  £.  Green  454,  commented  on.  Cowart  v.  Perrine,  202. 

Post  V.  Avery,  5  W.  &  S.  509,  commented  on.    Forrester  v.  Torrenee,  9b2, 

Peoples  V.  Knowlcs,  15  Mich.  408,  approved.     Fisher  v.  Peopie,4S0, 

Millingar  v.  Sorg,  5  P.  F.  Smith  215,  commented  on.  Lawrence  v.  Luhr, 
535. 

Martin  p.  Highway  Commissioners,  4  Mich.  557,  approved.  Tawnsidp  of 
Leoni  v.  Taylor ^  537. 

Lindauer  v.  Fourth  National  Bank,  55  Barb.  75,  approved.  Dod  v.  Foarik 
National  Bank,  600. 

Dickerson  v,  Wason,  54  Barb.  230,  commented  on.  Dod  v.  Fourth  Naiiwal 
Bank,  600. 

Landon  v.  Litchfield,  11  Conn.  251,  overruled.     Lord  v.  Litchfield,  493. 

Atwater  v.  Woodbridge,  6  Conn.  223,  overruled.     Lord  v.  Liicl{fieldy  493. 

Osborne  v,  Humphrey,  7  Conn.  335,  overruled.     Lord  v.  Litcf{/Uld,  493. 
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Trado  v.  Anderson,  10  Mich.  357,  approTed.     Ballou  v.  O^Brien^  669. 

Franklin  Fire  Ins.  Co.  t*.  UpdegrafT,  7  Wright,  350,  distingaished.  Beatty 
V.  Lycoming  Ins,  Co.^  745. 

Inland  Ins.  Co.  v,  Scauffer,  9  Casey,  397,  distinguished.  Beatty  y.  Lycoming 
Ins.  Co,f  74.5. 

CHAMPERTY. 

Assignment  of  a  bid  at  a  chancery  sale,  after  the  sale  is  set  aside  and  a 
resale  made,  is  yoid  for  champerty.     Newland  y.  Gaines^  194. 

CHARITABLE  USE. 

1.  The  statute  of  1702  with  regard  to  gifts  for  charitable  uses  proyides 
that  all  lands  and  estates  that  have  been  or  shall  be  giyen  by  the  General 
Assembly  or  by  any  town  or  person  for  the  maintenance  of  the  ministry  of 
the  gospel  or  for  any  other  public  and  charitable  use,  shall  for  ever  remain 
and  be  continued  to  such  use,  and  shall  be  exempt  from  the  payment  of  taxes. 
Held^  that  this  statute  did  not  constitute  a  contract  between  the  state  and 
either  the  donors  or  the  donees  of  such  charitable  gifts,  that  the  property  so 
given  should  for  erer  be  exempt  from  taxation,  and  that  therefore  a  statute 
making  it  taxable  in  certain  cases,  was  not  unconstitutional.  Lord  y.  Litch- 
Jield,  493. 

2.  If  to  be  regarded  as  such  a  contract,  a  lease  of  the  property  for  999 
years  for  a  gross  sum,  without «  reservation  of  rent,  would  be  such  a  viola- 
tion of  the  condition  of  the  contract  that  the  state  would  no  longer  be  bound 
by  it.     Id. 

CHECK.     See  Agent,  15. 

CHURCH.     See  Courts,  5  ;  Frauds  of  Statute,  7. 

CITIZEN.     See  Admiralty,  3,  5. 

COMMON  CARRIER.     See  Railroad,  9. 

1.  Showing  that  a  loss  was  by  some  vis  majors  as  a  flood,  is  excused  with- 
out affirmative  proof  that  ho  was  guilty  of  no  negligence.  Reading  Railroad 
Co.  v.  Reeves,  63. 

2.  Steam  towboats  or  tugs  are  not  common  carriers  as  regards  the  vessels 
they  have  in  tow  and  their  cargoes.     Brown  v.  Clegg,  63. 

3.  In  the  late  civil  war  the  troops  of  the  United  States  were  a  ^'  public 
enemy,''  against  whose  act  a  common  carrier  did  not  insure.  Southern  Express 
Co.  V.  Womack,  194. 

4.  The  fact  that  tbe  freight  has  been  paid  in  an  illegal  currency,  does  not 
affect  the  liability  for  loss  from  negligence.     Id. 

5.  Where  goods  are  delivered  to  a  transportation  company  to  be  trans- 
ported over  a  continuous  line  of  several  railroads,  an  intermediate  company 
is  liable  for  a  loss  happening  upon  its  part  of  the  line.  Barter  ^  Co.  v.  Wheeler, 
195. 

6.  Where  a  contract  is  made  in  one  state  to  transport  goods  over  a  line 
extending  through  two  or  more  states,  the  parties  will  be  governed  by  the 
laws  of  the  state  where  the  loss  happens.     Id. 

7.  The  exception  of  a  loss  by  fire  in  a  bill  of  lading  of  common  carriers 
by  water,  does  not  extend  to  losses  by  fire  on  railroads  forming  part  of  the 
route.     Id. 

8.  Where  several  common  carriers  are  associated  in  a  continuous  line  of 
transportation,  and  in  the  course  of  the  business,  goods  are  carried  through  the 
connected  line  for  one  price  under  an  agreement  by  which  the  freight-money 
is  divided  among  the  associated  carriers,  in  proportions  fixed  by  the  agree- 
ment ;  if  the  carrier  at  one  end  of  the  line  receives  goods  to  be  transported 
through  marked  for  a  consignee  at  the  other  end  of  the  line,  and  on  delivery 
of  the  goods  takes  pay  for  transportation  through,  the  carrier,  who  so  receives 
the  goods,  is  bound  to  carry  them,  or  see  that  they  are  carried,  to  their  final 
destination,  and  is  liable  for  an  accidental  loss  happening  in  any  part  of  the 
connected  line.     Lock  Co.  v.  Railroad  Co.,  244. 

9.  In  an  action  against  a  carrier  for  injury  to  j;oods,  an  instruction  that 
"  if  the  jury  believe  from  the  evidence  that  the  loss  of  the  cortce  in  contro- 
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vcrsj  was  within  one  of  the  exceptions  contained  in  the  bill  of  lading — that 
is  to  say,  if  it  was  occasioned  by  perils  of  navij^ation  of  the  lakes  and  rirers, 
then  the  burden  of  showing  that  this  loss  might  hare  been  avoided  by  the 
exercise  of  proper  care  and  skill  is  upon  the  plaintiff;  then  it  is  for  him  to 
show  that  the  loss  was  the  resnlt  of  negligence,"  was  a  correct  statement  of 
the  law,  and  should  have  been  given.  Western  Transportation  Co,  v.  Domer^ 
360. 

1 0.  Where  the  carrier  has  given  evidence  from  which  the  jury  may  infer 
that  the  injury  occurred  from  a  cause  excepted  in  the  bill  of  lading,  the  bur- 
den is  cast  on  the  plaintiff  to  show  negligence.     Id. 

11.  An  instruction  that  ''the  bill  of  lading  in  this  case  excepts  the  defend- 
ant from  liability  from  perils  of  navigation,  it  is  incumbent  on  the  defendant 
to  bring  itself  within  the  exception,  and  it  is  the  duty  of  the  defendant  to 
show  that  it  has  not  been  guilty  of  negligence,"  is  erroneous.     Id. 

12.  The  terms  "  dangers  of  lake  navigation"  include  all  the  ordinary  perils 
which  attend  navigation  on  the  lakes,  and  among  others,  that  which  arises 
from  shallowness  of  the  waters  at  the  entrance  of  harbors.     Id. 

13.  A  presumption  of  negligence  from  the  simple  occurrence  of  an  accident 
seldom  arises  except  where  the  accident  proceeds  from  an  act  of  such  a  char- 
acter that,  when  due  care  is  taken  in  its  performance,  no  injury  ordinarilr 
ensucs  from  it  in  similar  cases,  or  where  it  is  caused  by  the  mismanagement 
or  misconstruction  of  a  thing  over  which  the  defendant  has  immediate  control, 
and  for  the  management  or  construction  of  which  ho  is  responsible.     /</. 

14.  Are  liable  in  two  capacities ;  one  as  insurers  and  one  as  warehoa«e- 
men — in  the  former  they  are  liable  for  any  injury  unless  from  the  act  of  GoJ 
or  public  enemies,  in  the  latter  unless  they  have  exercised  due  care  a5  ware- 
honsemen.     G^wdwin  v.  Baltimore  and  Ohio  Railroad,  404. 

15.  Are  bound  to  deliver  the  goods  transported  by  them,  and  merely  placing 
the  goods  on  their  wharf  where  they  cannot  be  obtained  by  consignee  is  not  s 
delivery.     Id. 

IG.  After  arrival  of  goods  and  notice,  and  the  elapsing  of  a  reasonable 
time,  the  liability  as  insurers  ceases.     Id. 

17.  If  negligence  is  proved  common  carriers  are  liable  though  their  duty 
as  such  has  ended.     /(/. 

18.  The  measure  of  damages  in  an  action  for  failure  to  transport,  where 
plaintiff  could  not  procure  another  conveyance,  does  not  apply  where  snch 
conveyance  might  have  been  obtained.     Grund  v.  Pendergastf  405. 

19.  General  expressions  of  exemption  from  liability  do  not  apply  to  inju- 
ries resulting  from  wrongful  acts.    Keeney  v.  Grand  Trunk  Railroad  Co.,  662. 

20.  A  general  carrier  of  freight  has  no  right  to  discrimioate  in  forwarding 
freii^ht,  in  favor  of  one  class  to  the  prejudice  of  others.  Keeney  v.  Grand 
Trunk  R,  Co.y  663. 

21.  The  reception  by  an  express  company  of  a  package  for  transportation 
directed  to  a  point  beyond  its  route,  and  the  receipt  of  the  entire  compensa- 
tion for  the  transportation  to  that  point,  is  sufficient  to  make  out  a  prima /acit 
case  of  contract  to  carry  and  deliver  the  package  to  that  point.  *S3f.  John  t. 
Southern  Express  Co.^  777, 

22.  To  avoid  liability  in  such  case  the  company  must  show  a  specific  con- 
tract to  cnrry  only  to  its  own  terminus,  or  a  settled  and  uniform  rule  not  to 
assume  liahiliry  beyond  that  point,  which  rule  must  be  brought  home  to  the 
consignee  either  by  express  notice  or  by  a  notoriety  so  general  that  he  may 
fairly  be  })resunie(l  to  have  had  notice.     Id, 

23.  Plaiiiiifl'  delivered  a  package  marked  to  a  consignee  in  New  York,  to 
defendants  an  express  company  in  Mobile,  paid  the  freight  for  the  entire  dis- 
tance, and  took  a  receipt  stating  "  that  this  company  is  to  forward  the  same 
to  its  airent  nearest  or  most  convenient  to  destination  onlv,  and  then  to  deli- 
ver  the  same  to  other  parlies,  they  to  complete  the  transportation;  snca 
delivery  to  terminate  all  liability  of  this  company  for  such  package,"  The 
company's  rouf*  extended  only  to  Lynchburg,  but  it  had  an  arrangement 
with  Adams  Express  Company  to  transport  such  packages  to  any  point  on 
the  hitter's  route,  a?id  receive  a  pro  rata  share  of  the  freight,  //e'ti,  that  the 
Adams  Express  Company  was  the  agent  of  defendants  within  the  terms  ot 
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the  receipt,  and  defendants  were  liable  for  failure  to  deliver  in  New  York. 
St,  John  V.  Southern  Express  Co,^  777. 

24.  If  an  express  company  have  a  settled  and  uniform  role  that  money 
packages  must  be  sealed  and  endorsed  in  a  certain  manner,  and  such  rule  is 
brought  homo  to  the  knowledge  of  the  consignor  who  neglects  or  intention- 
ally omits  to  comply  with  it,  and  the  company,  in  ignorance  of  the  special 
value  of  the  package,  takes  ordinary  care  of  it  only,  the  company  will  not 
be  liable  for  its  loss.     Id. 

25.  If,  however,  the  money  is  stolen  or  converted  by  an  agent  of  the  com- 
pany, the  latter  will  be  liable  for  its  value  on  a  count  for  money  had  and 
received,  notwithstanding  the  violation  of  its  rules  by  the  consignor.     Id. 

26.  The  consignee  of  goods  carried  by  railroad,  if  present  on  their  arrival, 
must  remove  them  without  unreasonable  delay,  if  he  is  not  present  the  car- 
rier must  notify  him.     Fenner  v.  Buffalo  Railroad ^  795. 

27.  If  consignee  cannot  be  found,  and  the  carrier  places  the  goods  in  his 
storehouse,  his  liability  as  carrier  ceases  after  a  reasonable  time.     Id. 

28.  Where  a  jettison  becomes  necessary  by  reason  of  a  storm,  the  loss  is 
by  act  of  God,  and  in  order  to  make  the  carrier  liable,  there  must  be  an  ex- 
press agreement  to  that  effect.     Price  v.  Hartshorn,  796. 

CONDITION. 

1.  The  burden  of  proof  is  on  the  party  entering  on  land  for  breach  of  con- 
dition, to  show  that  such  entry  is  justifiable.     Marble  Co.  v.  Ripley^  198.  'i 

2.  Where  a  city  charter  provides  that  in  opening  streets  compensation  shall 
be  made  by  a  jury,  where  no  agreement  can  be  made,  the  attempt  to  make 
an  agreement  is  a  condition  precedent  to  the  other  power.  Leslie  v.  St. 
Louis,  602. 

CONFEDERATE  STATES.     See  Bills  and  Notes,  32 ;  Customs,  2  ;  Mobt- 

OAGE,  2. 

1 .  During  the  late  civil  war  the  courts  of  South  Carolina  had  no  jurisdic- 
tion over  parties  residing  in  Maryland  by  which  their  rights  conld  be  injuri- 
ously affected,  although  suit  was  commenced  by  said  parties  in  the  courts  of 
South  Carolina  before  the  war,  and  the  proceedings  were  in  regard  to  land 
in  that  state.  The  jurisdiction,  however,  it  attached  was  suspended  during 
the  war.     Livingston  v.  Jordan,  51. 

2.  The  stepfather  as  next  friend  of  two  infants  filed  a  petition  in  chancery 
in  South  Carolina,  asking  a  decree  to  confirm  a  certain  sale  of  land  of  the 
infants,  situate  in  South  Carolina.  After  reference  to  a  commissioner  a 
decree  of  confirmation  was  made  and  a  deed  executed  by  the  commissioner 
to  the  purchaser.  The  stepfather  and  infants  resided  in  Maryland,  and  the 
petition  set  forth  that  the  stepfather  was  guardian,  but  in  fact  both  infants 
had  at  the  time  of  filing  the  petition  attained  the  age  at  which  guardianship 
ceased  in  Maryland,  and  both  became  Bui  juris  by  the  laws  of  South  Carolina 
before  the  decree.  Held,  that  the  court  of  equity  had  no  jurisdiction  to  make 
the  decree,  and  no  title  passed  to  the  purchaser.     Id. 

3.  The  rights  of  parties  inside  the  Confederate  lines  were  not  affected  by 
proceedings  to  foreclose  a  mortgage  inside  the  Federal  lines  during  the  war. 
Dean  v.  Nelson,  69. 

4.  Property  was  not  subject  to  seisure  as  abandoned  under  the  Act  of  Con- 
gress of  March  12th  1863,  unless  the  owner  was  engaged  in  the  rebellion, 
either  in  arms  or  otherwise.     Hart  v.  Reynolds,  191. 

5.  Property  left  in  the  care  of  another  person  under  a  colorable  sale,  is 
not  abandoned.     Id. 

6.  To  bring  a  payment  in  Confederate  currency  within  the  rule  as  to  exe- 
cuted contracts  it  is  not  necessary  that  the  payment  be  of  the  entire  sum  due, 
nor  that  it  be  endorsed  as  a  credit  on  a  note.     Cross  v.  Sells,  195. 

7.  A  party  who  has  sold  property  for  Confederate  notes  cannot  refuse  to 
accept  them,  and  bring  trover  for  the  property.     Williams  v.  Elkins,  195. 

8.  Confederate  notes  during  the  existence  of  the  ''  Confederate  States" 
possessed  sufficient  elements  of  value  to  support  a  contract.  Naff  v.  Craw- 
jford,  195. 

9.  The  judgment  in  Thorington  v.  Smith,  9  Wall.  1,  holding  that  the  use 
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of  Confederate  notes  by  parties  who  had  no  illegal  purpose,  was  not  unlaw- 
ful, approved.     Sherfy  v.  Argenbrighty  196. 
.  10.  Confederate  notes  as  a  consideration  f^m  one  in  the  Confederate  lines 
to  one  in  the  loyal  states,  are  not  a  yalid  and  legal  consideration.     Comleg  t. 
BursoUf  196. 

1 1 .  A  power  of  attorney  from  one  in  the  loyal  states  to  one  in  the  Con- 
federate, to  sell  land,  was  revoked  by  the  war.     Id, 

12.  A  note  placed  in  the  hands  of  an  agent  for  collection  and  paid  in 
Confederate  notes,  did  not  release  the  debtor.     Scruggs  t.  Luster^  196. 

1 3.  Where  a  debtor  transferred  a  note  payable  in  Confederate  notes,  to  be 
credited  if  paid,  otherwise  he  to  stand  bound,  it  was  not  a  contract  to  pay  in 
Confederate  notes.     MarshaU  t.  Dodsan,  196. 

14.  The  seizure  by  a  Confederate  colonel ,  within  the  Confederate  lines,  of 
arms,  was  justifiable  under  the  belligerent  rights  of  the  Confederate  States. 
Cummings  y.  Diggs,  196. 

15.  The  exclusion  of  evidence  of  the  official  character  of  the  defendant  was 
error.     Id, 

16.  In  an  action  of  trespass  a  plea  attempting  to  justify  an  act  under  the 
belligerent  powers  of  the  Confederate  States,  is  defective  if  it  fails  to  show 
the  defendant  was  a  soldier.     Bayltss  v.  EsleSy  196. 

17.  It  is  no  defence  to  a  note,  that  it  was  given  for  a  horse  which  the  seller 
knew  was  to  be  used  in  the  **  rebel  service."     Qillam  v.  Looney^  197. 

18.  A  payee  taking  payment  in  Confederate  notes,  being  at  the  time  within 
Confederate  lines,  but  there  being  no  threats  or  force  nsed  by  the  payor,  is 
not  sufficient  duress  to  avoid  the  payment.     Rollings  v.  Cate^  198. 

19.  The  voluntary  residence  of  a  person  within  the  Confederate  lines 
during  the  rebellion,  did  not,  under  the  Act  of  July  17th  1862,  incapacitate 
him  from  making  a  will ;  at  any  rate,  not  further  than  as  against  the  United 
States.     Corbutt  v.  NuU,  206. 

20.  The  payee  of  a  note  payable  in  two  years  in  current  banhxUe  fvnds^ 
given  during  the  Confederacy,  is  entitled  after  its  overthrow  to  recover  in 
United  States  currency.     Taylor  v.  Turley^  472. 

21.  Only  the  life  estate  is  sold  where  realty  is  seized,  confiscated,  and  sold 
under  the  Act  of  Congress  of  July  17th  1862 — and  the  limitation  law  of 
February  20th  1864  of  the  state  of  Kansas  does  not  prevent  recovery  by  the 
reversioner.     Dewy  v.  McLain,  472. 

22.  Judgments  of  the  courts  of  Georgia  during  the  war  are  valid  judg- 
ments so  far  as  relates  to  parties  within  their  jurisdiction.  French  v.  IWts, 
641. 

23.  A  judgment  of  a  court  of  Oeorgia,  in  November  1861,  for  the  pur- 
chase-money of  slaves,  was  a  valid  judgment  when  entered,  and  may  be 
enforced  now.     Id, 

24.  The  provisions  of  the  Constitution  of  Georgia  that  '*  no  court  shall 
have  jurisdiction  to  enforce  any  debt  the  consideration  of  which  was  a  sltre 
or  the  hire  thereof,"  so  far  as  it  relates  to  contracts  valid  when  made,  is 
repugnant  to  the  Constitution  of  the  United  States,  and  void.     Id, 

25.  A  bank  incorporated  by  the  state  of  Georgia  in  1854  having  become 
insolvent,  suit  was  brought  by  a  holder  of  its  notes  and  judgment  recovered 
at  law.  The  creditor  then  filed  a  bill  against  some  of  the  stockholders  for 
the  unpaid  balance  of  their  subscriptions.  The  stockholders  set  up  in  dffoiee 
that  the  notes  on  which  the  judgment  was  founded  were  issued  by  the  bask 
directors  to  the  Confederate  States  and  in  aid  of  the  rebellion,  and  were  there- 
fore void  under  the  Constitution  of  Georgia  of  1868,  which  nullifies  all 
contracts  made  during  the  war  and  in  aid  thereof,  and  all  notes  or  other 
evidences  of  such  contracts.  Held^  that  if  such  defence  existed  it  should 
have  been  made  to  the  action  at  law,  and  the  court  of  equity  could  not  now 
go  behind  the  judgment.     Marsh  v.  Burroughs^  718. 

26.  But  even  if  such  defence  were  still  open,  the  Constitution  of  Georgia 
could  not  impair  the  obligation  of  contracts  existing  at  its  adoption.     Id. 

27.  The  fact  that  the  Constitution  of  1868  was  revised  by  Congress  and 
certain  conditions  imposed,  before  the  admission  of  the  state  to  representa- 
tion, did  not  give  such  Constitution  the  force  of  an  Act  of  CongreFs.     Id. 
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28.  Whatever  may  have  been  the  precise  status  of  Georgia  after  the  war , 
the  adoption  of  the  Constitution  of  1868  has  been  recognis^  by  the  political 
department  of  the  Federal  Government  as  the  act  of  the  people  of  Georgia, 
and  it  most  therefore  be  so  regarded  by  the  conrts.    Marsh  v.  Burroughs y  718. 

CONFLICT  OF  LAWS.     See  Confedekatb  States,  2. 

1.  The  statute  of  the  state  where  the  suit  is  brought  is  alone  applicable  to 
a  cause  of  action  accruing  in  another  state.     Carson  v.  Hunter,  64. 

2.  A  contract  for  the  payment  of  money  made  and  to  be  executed  in  a 
foreign  country,  is  payable  only  in  the  lawful  money  of  that  country.  Corn- 
stock  V.  *Sn«7A,'600. 

3.  The  proof  of  the  value  of  foreign  money  is  such  as  will  enable  the  jury 
to  express  the  value  of  the  sum  in  our  money.     Id, 

CONSTITUTIONAL  LAW.     See  Cokfedebatk  States,  24,  26,  27  ;  Taxa- 
tion, 4. 

I.  Power  of  Legislature, 

1.  An  act  of  the  legislature  creating  a  reform  school,  and  providing  for 
the  summary  commitment  to  it  of  children  who  are  *' destitute  of  proper 
parental  care  and  growing  up  in  mendicancy,  ignorance,  idleness,  or  vice,*' 
is  unconstitutional,  as  it  prescribes  a  virtual  imprisonment  without  due  pro- 
cess of  law.     People  v.  Turner ,  366. 

2.  Besides  the  objection  to  the  summary  method  of  proceeding  prescribed, 
such  an  act,  so  far  as  it  restrains  liberty  for  any  cause  except  actual  crime,  is 
in  violation  of  the  Bill  of  Rights,  which  declares  that  all  men  have  certain 
inherent  rights,  among  which  is  liberty.     Id, 

3.  The  rights  of  the  state  and  of  parents  over  children,  stated  and  discussed 
by  Thornton",  J.     Id. 

4.  A  state  statute  providing  that  in  all  suits  founded  on  any  debt  or  con« 
tract  made  prior  to  1865  or  in  renewal  thereof,  the  plaintiff  should  not  have 
a  verdict  or  judgment  until  he  had  made  it  clear  to  the  tribunal  trying  the 
same,  that  all  legal  taxes  chargeable  by  law  upon  the  same  had  been  duly 
paid  for  each  year  since  the  making  of  the  debt  or  contract ;  and  that  the 
giving  in  of  the  debt  for  ti^ation  and  payment  of  the  taxes  should  be  a  con- 
dition precedent  to  a  recovery,  is  unconstitutional,  as  far  at  least  as  regards 
debts  or  contracts  made  before  its  passage.     Lathrop  v.  Brown^  638. 

5.  A  law  providing  for  the  expenditure  of  certain  taxes  on  two  distinct 
roads  and  for  the  construction  of  a  third,  is  repugnant  to  the  20th  section  of 
article  4  of  the  Constitution  of  Michigan,  *<  providing  that  no  law  shall 
embrace  more  than  one  subject."     People  ex  rel.  Estes  v.  Denahy^  664. 

6.  A  statute  providing  that  no  person  shall  sell  intoxicating  liquors  with- 
out a  permit,  to  be  granted  by  the  county  judge,  if  on  application  he  shall 
be  satisfied  that  the  applicant  is  a  person  "of  good  moral  character,"  and 
that  certain  other  requisites  of  the  law  are  complied  with,  is  constitutional. 
In  re  Ruth,  767. 

II.  Power  of  Congress. 

7.  No  citizen  of  Maine  can  be  deprived  of  his  right  to  vote  under  the 
Act  of  Congress  of  March  2d    1865,  c.  79,  until  after  conviction  and  sen 
tence  of  a  court  martial  of  the  United  States.    State  y.  Symonds^  135. 

CONTRACT.     See  Fraud,  6. 

1.  Where  the  minds  of  the  parties  to  a  contract  do  not  meet  upon  the 
whole  terms  of  such  contract,  the  same  is  void.    FuUerton  v.  DaUon,  345. 

2.  A  contract  for  the  construction  of  all  the  grading,  earthwork,  and  ma- 
sonry for  the  road-bed  of  a  railroad  from  a  certain  station  to  the  Kennebec 
river,  includes  work  on  the  foundation  of  a  bridge  across  the  said  river. 
Rogers  v.  Hogan,  664. 

CONTRIBUTION. 

1.  A  traveller  passing  over  a  bridge  which  was  maintainable  by  two  coun- 
ties, was  injured  by  its  breaking  down.  He  recovered  damages  in  an  action 
for  negligence  against  one  of  the  counties.  Held,  that  county  might  recover 
contribution  from  the  other.     Armstrong  County  v.  Clarion  County,  796. 
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2.  Contribation  is  fixed  on  general  principles  of  natural  justice,  and  does 
not  spring  from  contract.     Armstrong  County  ▼.  Clarion  County^  796. 

CONVERSION.     See  Will,  16. 

CORPORATION.     See  Bills  and  Notes,  3. 

1 .  The  acceptance  of  an  Act  of  Assembly  by  a  corporation  may  be  inferred 
from  the  exercise  of  corporate  powers.  Lyons  v.  0.  A.  and  M.  Railroad  (V, 
125. 

2.  By  accepting  the  privileges  conferred  by  a  charter,  the  grantees  will  be 
reqaired  to  perform  the  conditions  imposed.     Id. 

3.  A  corporator  cannot  plead  an  amendment  of  the  charter  made  withoat 
his  consent  when  sued  npon  a  contract  with  the  corporation.  HopeMvl.  Ftrt 
Ins.  Co,  V.  Deekman,  197. 

4.  The  use  of  a  canal  of  an  incorporated  company  cannot  be  restrained 
by  injunction  on  allegations  of  injuries  to  private  parties  by  its  use  or  con- 
struction.    Union  Canal  Co.'i?  Appeal y  405. 

5.  The  Constitution  does  not  require  consequential  injuries  to  propertv  to 
be  prepaid.     Id. 

6.  The'  stockholders  in  a  railroad  are  not  competent  as  jurors  to  determine 
the  necessity  or  compensation  of  taking  land  for  the  use  of  the  railroad. 
Peninsular  Railway  v.  Howard,  405. 

7.  The  liability  imposed  upon  the  directors  and  officers  of  a  corporation, 
to  pay  all  debts  exceeding  the  amount  of  capital  paid  in,  is  a  penalty,  and 
can  only  be  enforced  in  the  state  chartering  such  corporation.  First  Nat. 
Bank  V.  Price,  472. 

8.  A  corporation  has  no  other  powers  than  such  as  are  specifically  grante«J 
in  its  charter,  or  such  as  arc  necessary  for  the  purpose  of  carrying  imo  effect 
those  expressly  granted.     Vandall  v.  Dock  Co.,  506. 

9.  A  corporation  formed  "  to  buy,  improve,  lease,  sell,  &c.,  real  estate/' 
may  expend  its  funds  for  any  purpose  the  direct  and  proximate  tendency  of 
which  is  to  enhance  the  market  value  of  its  land,  though  the  money  is  not 
expended  on  the  land  itself,  «.  g.,  it  may  assess  its  stockholders  for  aid  to  a 
railroad  which  does  not  touch  its  lands,  but  which  by  giving  increased  facili- 
ties of  access  enhances  their  value.    Id. 

10.  The  word  '^  improve"  used  in  such  connection  with  real  estate,  means 
to  enhance  its  market  value.     Id, 

11 .  A  corporation  taking  a  greater  rate  of  interest  than  is  authorized  by 
its  charter  may  be  proceeded  against  for  a  forfeiture.  Attorney-General  v. 
Boatmen* 8  Sav,  Inst,,  743. 

12.  The  note  of  a  corporation  signed  by  the  secretary,  as  secreury,  is  not 
the  note  of  the  secretary  personally.     Gaff  v.  Theis,  743. 

13.  A  company  owning  land  and  having  power  to  mortgage,  gave  a  mort- 
gage of  all  their  estate  and  property  real  and  personal ;  the  mortgage  covered 
the  land,  whether  it  was  necessary  to  the  enjoyment  of  its  franchises  or  not. 
Robinson  v.  Atlantic  ^  G,  W.  R,  Co.,  796. 

14.  A  receiver  of  all  the  mortgaged  property  having  been  appointed,  the 
land  was  in  legal  custody  and  could  not  be  levied  on.    Id. 

15.  Whether  the  land  should  pass  into  the  hands  of  a  receiver,  could  be 
determined  only  by  the  court  that  appointed  him.     Id, 

COSTS. 

The  costs  of  a  defendant  incurred  in  partition  at  law  arrested  by  a  court  of 
equity,  will  be  allowed  out  of  the  proceeds  of  the  sale.    Hall  v.  Piddotk,  S50. 

COURTS.     See  Confederate  States,  1. 

1.  The  county  courts  of  different  states  bounded  by  a  river,  have  con- 
current jurisdiction  of  crimes  committed  on  the  river  opposite  to  socii 
counties.     Carlisle  v.  The  State,  64. 

2.  Where  the  record  of  a  suit  at  the  time  it  is  removed  from  a  state  to  a 
Federal  court  under  the  Act  of  1789,  shows  the  matter  in  dispnt«  to  exceed 
$500,  a  subsequent  reduction  of  the  demand  by  the  plaintiff  in  his  pleadings 
will  not  entitle  him  to  have  the  case  remanded.     Roberts  y.  Nelson,  1 15. 
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3.  Nor  will  the  fnct  that  the  suit  as  developed  by  the  pleading  subsequent 
to  the  rcmoral,  includes  a  claim  not  cognisable  in  a  Federal  court,  entitle  it 
to  be  remanded.  The  jurisdiction  of  the  Federal  court  having  once  attached, 
no  subsequent  event  can  divest  it.     Roberts  v.  AV/xon,  115. 

4.  In  Au«;u!*t  1870  an  action  wae  commenced  in  the  Supreme  Court  of 
New  York  by  summons,  commanding  defendant  to  appear  or  have  judgment 
entered  against  him  for  $330,  with  interest  from  July  Ist  1858.  Before  any 
other  steps  were  taken  the  defendant  appeared  and  filed  a  petition  to  have 
the  case  removed  to  the  United  States  Circuit  Court  on  the  ground  tlmt  I  o 
was  a  citizen  of  Minnesota.  The  state  court  granted  the  petition  and  r)ij 
cause  was  removed.  PlaintifF  then  filed  his  declaration  in  the  Circuit  Court 
showing  a  claim  for  (187.25,  with  interest  from  January  Ist  1859,  and  also 
another  claim  for  $43.25,  as  assignee  of  one  Pierce,  a  citizen  of  New  Jersey, 
and  thereupon  moved  to  remand  tiie  case  to  the  New  York  court.  //e/J,  that 
the  cause  could  not  be  remanded.     /</. 

5.  Civil  courts  will  interfere  with  churches  or  religious  associations 
when  rights  of  property  or  civil  rights  are  involved,  but  where  there  is  .no 
other  ri^ht  involved  than  the  clerical  office,  the  decision  of  an  ecclesiastical 
court  as  to  its  own  jurisdiction  under  the  canons  of  the  association,  is  con- 
clusive.    C/iase  v.  Cheney,  295. 

6.  The  right  to  preach  the  gospel  to  all  who  choose  to  listen  is  free  to  twerr 
citizen,  but  the  right  to  preach  it  as  a  clergyman  of  an  organized  church  with 
established  doctrines  and  forms  of  worship,  is  limited  by  the  will  of  the 
church,  and  when  a  minister  enters  a  church  he  becomes  bound  by  the  rules 
and  subject  to  the  authoritv  of  the  ecclesiastical  government  of  the  church. 
Id. 

7.  By  the  canons  of  the  Episcopal  Church  when  a  presentment  against  a 
presbyter  for  non -conformity  is  made  in  due  form  and  citation  is  issued  and 
.served,  the  ecclesiastical  court  has  jurisdiction  to  proceed  to  determine  the 
cause.     Id. 

8.  Tiie  recital  by  the  Bishop  in  the  commission  that  he  acted  on  "  credible 
information"  docs  not  affect  the  regularity  of  the  proceedings.  The  canon 
requires  the  bishop  to  appoint  three  persons  to  examine  and  make  presentment, 
aud  such  appointment  need  not  be  in  w^riting.     Id. 

9.  The  presentment  is  the  substantial  foundation  of  the  proceedings,  and 
its  sufiicicncy  cannot  be  inquired  into  by  a  civil  court.     Id, 

10.  Even  if  the  sufficiency  of  the  presentment  could  be  inquired  into  by  a 
civil  court,  it  is  not  to  be  tested  by  the  strict  rules  of  criminal  pleading,  and 
sufficient  certainty  to  enable  the  accused  to  know  the  nature  and  substance 
of  the  charge  is  all  that  can  be  required.     Id,  * 

11.  Per  Lawrence,  C.  J.,  and  Sueldox,  J.,  dissenting:  The  civil  courts 
ought  to  take  cognisance  of  the  case  so  far  as  to  ascertain  whether  the  eccle- 
siastical court  is  constituted  in  accordance  with  the  canons  of  the  church. 
By  joining  the  church,  which  is  a  voluntary  organization,  the  presbyter  agrees 
to  submit  to  the  jurisdiction  of  a  tribunal  organized  in  accordance  with  the 
canons,  but  he  has  not  agreed  to  submit  to  any  other,  and  if  a  court  impro- 
perly constituted  assumes  to  try  him  for  an  offence  which  may  involve  loss  of 
his  ecclesiastical  office,  he  has  a  right  to  invoke  the  protection  of  the  civil 
courts  of  the  state.    Id, 

12.  The  acts  of  a  court  are  valid  and  binding  when  once  legally  opened, 
until  it  adjourns  sine  die  or  the  term  expires  by  law.  Union  Pacific  R,  R, 
v.  Hand^  472. 

13.  During  the  progress  of  a  cause  the  court  has  entire  control  of  the  pro- 
ceedings, and  may  correct  mistakes  in  the  docket  entries.  Nesbitt  v.  Logan, 
474. 

14.  Mere  change  in  the  form  of  process,  to  make  it  conform  to  requirements 
instituted  by  a  Code,  does  not  put  an  end  to  an  action  begun  before  the 
adoption  of  the  Code,  nor  make  it  a  different  action.    Id, 

15.  There  is  no  law  for  the  removal  to  the  state  courts  of  causes  cognisable* 
in  the  district  or  circuit  courts  of  the  United  States.     McCoUom  y.  Pipe.  54a«. 
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COVENANT.     See  Equity,  4  ;  Warranty. 

1.  A  covenant  not  to  sue  on  an  obligation  for  a  limited  time  after  matoritj, 
cannot  be  pleaded  in  bar  of  a  suit  within  the  time.     Iront  v.  WoodJUl,  64. 

2.  The  general  covenant  to  warrant  and  defend  includes  the  covenant  for 
quiet  enjoyment,  and  is  only  broken  by  actual  eviction.  Rindskojf  v. 
Farmers^  Loan  Co,,  277. 

3.  Courts  of  equity  will  not  turn  independent  covenants  into  oondltiooal, 
because  it  will  diminish  litigation.     Coursen  v.  Canjield,  279. 

4.  A  covenant  in  a  deed  ^*  That  it  is  expressly  understood  that  the  booses 
which  may  be  erected  on  Gilbert  street  shall  be  set  back  ten  feet,''  runs  with  the 
land,  and  in  equity  may  be  enforced  by  a  purchaser.  Winfidd  v.  ffantng, 
346. 

5.  A  covenant  to  pay  taxes  on  another's  land,  and  one  to  make  up  any 
deficiency  in  its  sale  below  a  certain  sum,  are  independent.  Eldridgt  v. 
Bliae,  472. 

CRIMINAL  LAW. 
li  In  general. 

1.  A  variance  between  the  allegation  in  the  indictment  and  the  proof  as  to 
where  an  offence  was  committed  is  not  material  if  both  places  are  within  the 
jurisdiction  of  the  court.     Carlisle  v.  The  State^  64. 

2.  It  is  not  error  to  charge  "  that  if  there  is  a  well  reasoned  doubt  on  the 
whole  testinwny^ "  good  character  should  protect  the  prisoner.  Remsen  v.  The 
People  y  126. 

3.  A  prisoner  who  puts  his  general  character  in  issue  takes  the  risk  of  its 
being  proved  bad.     Burdick  v.  The  People,  276. 

4.  The  neglect  to  aver  facts  essential  to  the  description  of  an  offence  in  aa 
im formation  is  fatal.    Enders  v.  People^  473. 

5.  A  statute  which  directs  that  notice  of  a  special  criminal  term  '*  shall  be 
posted  up  at  the  court-house  door  ten  days  before  its  commencement ''  n 
directory  only,  and  a  person  convicted  at  such  term,  notice  of  which  was 
posted  only  eight  day 9,  b  not,  for  that  reason,  entitled  to  a  new  trial.  Blyuk 
V.  Commonwealth,  577. 

6.  Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation 
to  cases  not  plainly  and  unmistakably  within  their  terms.  United  J&ates  v. 
Clayton,  737. 

7.  In  statutes  creating  and  defining  criminal  offences,  the  courts  will  not, 
by  construction,  engraft  words  in  one  section  upon  those  of  another,  unless 
the  legislative  intention  be  plain  and  clear.    Id, 

II.  Murder, 

8.  The  question  as  to  whether  a  homicide  is  justifiable  or  not,  is  essentially 
one  of  fact,  and  for  the  jury  under  the  evidence.  Burdick  v.  7%«  PeopU, 
276. 

9.  Under  an  information  where  in  one  count  charging  murder  in  first 
degree  all  the  degrees  of  homicide  are  also  charged,  a  verdict  finding  the 
prisoner  guilty  as  charged  cannot  be  sustained.     The  State  v.  Beddiek,  406. 

10.  Drunkenness  may,  under  peculiar  circumstances  repelling  malice,  reduce 
the  grade  of  the  crime  of  homicide  from  murder  to  manslaughter.  Blynn  t. 
Commonwealth^  577. 

III.  Burglary, 

1 1 .  Mere  possession  by  a  person  of  stolen  goods  taken  on  the  occasion  of  a 
burglary,  without  other  facts  indicative  of  gnilt,  is  not  primd  facie  evidence 
that  such  person  committed  the  burglary.     PhiUipe  v.  People,  125. 

12.  An  indictment  charging  the  commission  of  a  burglary  on  a  day 
subsequent  to  the  finding  of  the  indictment  may  be  amended  on  demurrer. 
State  V.  Blaiisdell,  197. 

IV.  Forgery, 

13.  Where  a  person  intrusted  with  checks,  signed  in  blank,  for  a  particular 
purpose,  uses  them  for  his  own  account,  it  is  forgery.     State  r,  Kroeger^  744. 

V.  Larceny. 

14.  On  an  indictment  for  larceny  of  promissory  notes,  evidence  that  tbej 
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were  of  the  carrency  denominated   greenbackSf  of  the  denomination  of  $100 
bills,  was  safficient  to  sustain  a  conviction.     Renutn  t.  Pwple,  126. 

VI.  Forcible  Entry  and  Detainer, 

15.  In  an  action  of  forcible  entry  and  detainer,  the  title  as  between  the 
parties  is  not  a  matter  in  issae.     Van  Eaman  v.  Walker,  200. 

VII.  Maliciaus  Prosecution, 

1 6.  A  criminal  prosecution  begun  merely  for  the  purpose  of  compelling  a 
debtor  to  pay,  is  primd  facie  evidence  of  want  of  probable  cause,  and  malice. 
Schmidt  y.  Weidman,  203. 

17.  Civil  liability  is  no  probable  cause  for  instituting  criminal  proceed- 
ings.   Id, 

CUSTOM.    See  Insukancis,  U. 

s 

CUSTOMS. 

1.  Payment  of  duties  to  a  Confederate  collector  of  customs  during  the 
war  was  not  in  effect  a  payment  to  the  Unitejl  States,  and  is  no  defence  to  an 
action  on  the  customs  bond.     United  States  v.  Lowe^  455. 

2.  The  fact  that  such  payment  was  made  under  threat  of  a  sale  of  the 
goods  by  the  Confederate  authorities,  did  not  make  such  payment  a  defence 
to  the  bond.  The  Confederate  officer  as  to  this  matter  was  a  mere  tres- 
passer.   Id. 

3.  By  the  acceptance  of  a  bond  for  payment  of  duties  within  three  years, 
the  goods  meanwhile  to  remain  in  the  public  stores  at  the  port  of  entry,  the 
United  States  did  not  assume  any  duty  as  insurer  or  even  as  bailee  of  the 
goods ;  and  the  facts  that  for  several  years  there  was  no  United  States  col- 
lector present  at  that  port  to  receive  the  duties  and  deliver  the  goods,  and 
that  the  goods  were  taken  possession  of  by  an  insurrectionary  government, 
do  not  constitute  any  defence  to  the  bond.     Id. 

DAMAGES.    See  Common  Cabbier,  18 ;  Election,  1 ;  Injunction,  2 ;  Rail- 
road, 3 ;  Seduction  ;  Vendor  and  Purchaser,  8. 

1.  Where  the  defendant  ftfiled  to  notify  the  plaintiff  of  his  determination 
not  to  accept  an  engine  furnished  under  agreement  that  it  should  be  satisfac- 
tory, and  allowed  defects  to  be  remedied,  it  was  held  to  be  a  waiver  of  all 
claims  for  damages  on  account  of  such  defects.     Cassidy  v.  Le  Feore,  124. 

2.  In  trespass  de  bonis  asportatis  against  an  officer  for  selling  one  man's 
goods  under  an  execution  against  another,  the  damages  are  compensatory 
only,  in  the  absence  of  malice.     Beveridge  v.  Rawsony  133. 

3.  The  measure  of  damages  in  an  action  for  detention  of  water  from  plain- 
tiffs' manufactory  is  the  value  of  the  use  of  the  waters,  and  not  the  profit  on 
the  goods  they  could  have  manufactured.     Pollitt  v.  Long^  277. 

4.  Smart-money  may  be  allowed  as  damages  in  actions  of  tort  founded  on 
the  malicious  or  wanton  misconduct  or  culpable  negligence  of  the  defendant. 
Welch  V.  Durandf  566. 

5.  The  expenses  of  litigation  may  be  taken  into  consideration  in  assessing 
the  damages  in  any  case  where  smart-money  may  be  allowed.     Id. 

6.  Where  the  defendant  fired  a  pistol,  the  ball  of  which  glanced  and  hit 
the  plaintiff,  and  it  was  found  that  the  injury  was  unintentional  but  was  the 
result  of  gross  and  culpable  carelessness  on  the  part  ot  the  defendant,  it  was 
held — 1.  That  trespass  vi  et  armis  would  lie.  2.  That  the  expenses  of  the 
litigation  might  be  considered  in  awarding  damages  to  the  plaintiff.     Id. 

7.  The  damages  for  forcibly  taking  possession  of  certain  wheat  and  selling 
it,  is  the  highest  price  of  the  wheat  at  any  time  between  the  taking  and  sale. 
Ellis  V.   Wire,  665. 

8.  The  damages  for  delay  to  transmit  an  order  to  buy  stock,  in  a  suit 
against  a  telegraph  company,  is  the  amount  lost  by  the  advance  of  the  stock. 
Rittenhouse  v.  Independent  T.  Co.,  800. 

DEBTOR  AND  CREDITOR. 

I.  Sale  or  Conveyance  Fraudulent  as  to  Creditors. 

1.  If  an  insolvent  debtor  takes  notes  payable  to  his  wife  where  the  consid- 
eration moves  from  him,  with  intent  to  delay  his  creditors,  the  notes  will  be 
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treated  as  an  assignment  to  the  wife  and  frandalent  as  to  creditors.    Rfppy  t. 
Reppy,  65. 

2.  Althongh  one  may  have  intended  to  defraud  the  creditors  of  another  by 
taking  and  converting  his  property  into  cash,  such  intention  will  become 
harmless  by  his  subsequently  delivering  the  proceeds  of  sale  to  the  debtor  or 
his  wife.     Cramer ,  Receiver^  ^c,  t.  Blood,  65. 

3.  To  constitute  an  indirect  conveyance  of  real  estate  to  a  married  woman 
by  her  husband  within  the  meaning  of  R.  S.  c.  61,  {  1,  Maine,  the  deed 
from  him  must  be  one  step  in  the  conveyance  to  her,  for  her  benefit.  Beaa 
V.  Boothbyy  67. 

4.  Only  a  judgment  creditor  can  seek  relief  in  cqnity,  on  the  ground  that 
real  estate  paid  for  by  his  debtor,  has  been  fraudulently  conveyed  to  his  wife. 
Griffin  v.  Nitcher,  68. 

5.  To  avoid  a  sale  upon  the  ground  that  it  was  fraudulent  as  to  creditors, 
it  must  appear  that  both  the  vendor  and  vendee  were  parties  to  the  fraud. 
Gridley  v.  Bingham,  127. 

6.  The  conveyance  of  a  party's  property  to  his  creditor  is  satisfaction  of 
his  debt,  and  then  receiving  back  security  for  the  support  of  himself  and  wife 
for  life,  is  fraudulent  and  void  as  to  the  grantor's  creditors.  Morrison  v. 
Morrison,  197. 

7.  A  wife  who  had  commenced  proceedings  for  divorce,  was  held  to  stand 
in  the  relation   of  creditor  and  might  avoid  the  conveyance.     Id. 

8.  A  subsequent  or  even  contemporaneous  attempt  to  convey  or  encumber 
property  so  as  to  delay  creditors,  cannot  affect  a  mortgage  fairly  given  to 
secure  a  bond  fide  creditor.     Stillman  v.  Stillman,  346. 

9.  In  Masssachusetts  a  court  of  equity  will  set  aside  a  fraudulent  assign- 
ment by  a  debtor  of  his  choses  in  action  to  enable  a  creditor  to  proceed  agaioft 
them.      Tantum  v.  Green,  346. 

10.  The  creditor  is  entitled  to  have  mortgage-debts  due  the  judgment-debtor 
collected  by  a  receiver.     Id. 

1 1 .  An  assignee  to  be  protected  most  have  purchased  for  value  and  without 
notice.     Id, 

12.  The  intention  to  prevent  creditors  from  recovering  their  ju?t  debts,  bv 
an  act  which  withdraws  the  debtor's  property  from  their  reach,  is  fraud  in  fan. 
McKihhin  v.  Martin,  406. 

13.  Where  a  husband  takes  the  title  to  land  paid  for  by  the  wife,  and  then 
conveys  to  another  according  to  agreement,  it  is  not  a  fraud  on  his  creditors. 
Sackett  V.  Spencer,  533. 

14.  If  a  creditor  would  hold  land  conveyed  to  the  wife  by  husband's  grantee 
paid  for  out  of  husband's  property,  he  must  proceed  by  bill  in  equity  and  not 
by  levy.      Webster  v.  Folsom,  603. 

15.  The  New  York  Statute  of  Uses  and  Trusts  only  makes  conveyanoes 
fraudulent  and  void  as  against  creditors  of  the  grantor  at  the  time  of  the  con- 
veyance.    Lovemore  v.  Campbell,  744. 

16.  Even  though  voluntary,  it  may  be  upheld  against  subsequent  creditors. 
Id* 

11.  Assignment  for  Creditors. 

17.  An  assignment  for  the  benefit  of  creditors  is  not  void  per  se,  Johnson, 
Garnishee,  v.  Tngeraoll,  473. 

18.  Property  held  under,  a  valid  assignment  is  not  subject  to  attachment. 
Id, 

19.  An  attachment  will  be  sustained  against  a  debtor  who  has  assigned  his 
property  to  defraud  his  creditors.     Johnson  v.  Laughlin,  473. 

20.  An  assignee  and  creditors  are  not  purchasers  for  value  within  the  Re- 
cording Act  of  March  18th  1775.     Spademan  v.  Ott,  534. 

ni.   Other  Matters. 

21.  A  judgment-creditor  who  has  exhausted  his  remedy  at  law,  may  file  ft 
bill  against  persons  holding  property  of  his  debtor  which  cannot  be  reached 
by  execution,  and  he  need  not  join  other  creditors  as  complainants.  MarA 
T.  Burroughs,  718. 
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23.  If  in  such  case  it  appears  by  the  pleadings  or  otherwise  that  distriba- 
tion  must  be  made  pro  rata  among  a  certain  class,  the  court  will  frame  its 
decree  for  the  benefit  of  all.     Marsh  v.  Burroughs,  718. 

23.  So  a  judgment-creditor  may  pursue  any  equitable  interest  of  his  debtor 
in  whosoever  hands  it  may  be  without  making  third  parties,  although  the 
party  sued  may  be  entitled  to  contribution  or  indemnity  from  such  third  per- 
son.    Id. 

24.  Subscriptions  to  capital  stock  of  a  corporation,  wholly  or  partly  un- 
paid, are  assets,  eren  though  never  called  in  by  the  corporate  authority,  and 
may  be  made  available  by  creditors  for  the  payment  of  their  debts.     Id. 

DECEDENT'S  ESTATE.     See  Fraud,  2 ;  Set-Off,  6. 

1.  Advancement  is  always  a  question  of  intention.    Weaver's  Appeal^  192. 

2.  It  is  always  a  presumption  that  a  parent  means  to  treat  his  children 
equally.     Id. 

3.  All  declarations  of  intent  made  by  an  ancestor  in  settling  his  property 
among  a  set  of  children  are  admissible  in  evidence.     Duling  v.  Johnson,  192. 

DECEIT.     See  Actiow,  7. 

Fraudulent  intent  being  the  gist  of  an  action  for  deceit,  it  must  be  proved 
that  the  party  making  the  representations  knew  them  to  be  false.  Robinson 
V.  Flint,  346. 

DEED.     See  Homkstbad,  4;  Stamp,  1,  3  ;  Vendob  and  Purchasbr,  2. 

1 .  A  deed  which  refers  to  a  plat  of  land  for  one  of  the  lines  of  a  boundary 
m^y  be  read  in  evidence  without  the  production  of  the  plat.  Dreerg  v.  Cray, 
62. 

2.  Manure  in  a  stable-cellar  does  not  pass,  by  a  conveyance  of  the  stable. 
Proctor  Y.G'dson,  200. 

3.  The  grantees  of  a  quarry  are  not  to  be  limited  in  the  amount  of  stone 
they  are  to  take,  unless  there  is  an  obvious  restriction  in  the  grant.  Marble 
Co.  V.  Ripleg,  201. 

4.  The  grantor  in  an  absolute  conveyance  cannot  show  by  a  parol  agree- 
ment, that  the  grantee  was  to  hold  for  his  benefit,  unless  he  proves  fraud, 
mistake,  or  accident.     Morrall  v.  Water  son,  407. 

5.  Uusevered  crops  pass  by  a  conveyance  of  the  land.  Tripp  v.  Hasceig, 
473. 

6.  Equity  will  only  reform  a  mistake  in  a  deed  where  it  is  committed  by 
both  parties  and  is  admitted  or  proved.     Id. 

7.  To  constitute  delivery  it  is  necessary  that  the  grantor  should  part  with 
all  control  over  the  deed.     Burton  v.  Boyd,  534. 

8.  A  deed  in  possession  of  grantor  at  his  death  is  to  be  presumed  as  not 
delivered.     Id. 

9.  Courts  of  equity  will  not  change  deeds  of  conveyance  or  written  evi- 
dences of  title,  by  proof  of  verbal  agreements.     Case  v.  Peters,  665. 

10.  There  can  he  no  delivery  of  a  deed  except  by  the  express  or  presumed 
assent  of  the  grantee.     Rogers  v.  Carey,  743. 

DESCENT. 

When  a  canon  of  descent  makes  the  right  of  inheritance  to  depend  on  per- 
sonal status,  such  status  must  be  ascertained  from  the  lex  domicilii.  Harvey 
V.  BaU,  65. 

DONATIO  MORTIS  CAUSA. 

1 .  Evidence  showing  the  affection  and  regard  of  the  decedent  for  the  do- 
nee, is  admissible  to  sustain  a  gift  as  a  donatio  causa  mortis.  Rhodes  v. 
Chiids,  347. 

2.  Donationes  causa  mortis  are  revocable  by  the  donor,  and  ambulatory 
during  life.     Id. 

EASEMENT. 

Where  a  grantor  conveys  certain  lots  bounding  on  a  street  or  alley,  neither 
he  nor  his  assigns  can  afterwards  close  the  said  street  or  alley.  Cox  v.  James, 
601. 
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EJECTMENT.     See  Tbnaht  in  Coxmon,  1. 

1.  In  ejectment,  plaintilTi  title  vas  deriyed  from  a  ttle  for  taxes  hj  rhi 
treasurer  of  Cambria  countj  in  1822.  The  lands  in  suit  were  on  or  neu*  the 
boundary  line,  and  from  the  generality  of  the  description  of  the  boandarr 
lines  in  the  act  incorporating  the  county,  it  could  not  be  ascertained  whether 
the  lands  were  in  the  county  or  not.  By  a  later  Act  of  1849  oommissioaers 
were  appointed  to  '*  correctly  run  and  distinctly  mark  the  bonndary  line,  &c., 
agreeably  to  the  acts  defining' '  the  same.  Held,  that  in  the  absence  of  eridence 
proving  the  existence  and  recognition  of  a  different  line  by  the  officers  of  the 
county  at  the  time  of  the  sale  in  1822,  the  line  established  by  the  commis- 
sioners under  the  Act  of  1849  must  be  treated  as  the  original  and  troe  line. 
Smith  V.  Brotherline^  50. 

2.  A  defendant  claiming  title  under  the  Act  of  Congress  of  March  Sd 
1807,  must  plead  it  in  bar  as  an  equitable  defence,  in  an  action  of  ejectment. 
Lebeau  t.  Armitagef  126. 

ELECTION. 

1 .  A  registered  voter  whose  rote  has  been  wilfully,  corruptly,  and  franda- 
lently  refused  by  the  judges  of  an  election  is  entitled  to  recover  such  exem- 
plary damages  as  the  jury  may  consider  proper.     Elbin  v.  Wilson,  408. 

2.  The  governor  of  a  state  is  not  **  an  officer  <^ election^*  within  the  meaning 
of  section  22  of  the  Act  of  Congress  of  May  31st  1870  (16  Stats,  at  Large 
145),  which  makes  it  criminal  for  any  '*  election  officer"  fraudulently  to  make 
any  false  certificate  of  the  result  of  any  congressional  election.  United  Stales 
V.  Clayton,  737. 

3.  The  relations  of  a  state  to  the  General  Grovemment,  and  of  the  gov- 
ernor to  both,  referred  to  as  showing  the  improbability  that  Congress  would 
(if  its  power  be  conceded)  provide  for  the  trial  and  imprisonment  of  this 
officer  for  omitting  or  fraudulently  performing  election  duties  prescribed  by 
state  laws.     Id, 

EMINENT  DOMAIN.     See  Highway,  7. 
ENTRY.     See  Cokdition,  1. 

EQUITY.     See  Arbitration,  1  ;  Dbbd,  9  ;  Partition,  S. 

1 .  The  authority  of  a  court  of  equity  to  reform  a  written  instrument,  docs 
not  extend  to  any  alteration  of  a  contract  made  under  a  mistake  of  law. 
Garner  v.  Bird,  66. 

2.  An  allegation  in  an  answer  entirely  impertinent  to  the  bill  cannot  be 
used  as  evidence  for  the  defendant.     Grinnell  v.  Bird,  70. 

3.  An  objection  to  the  jurisdiction  of  chancery  on  the  ground  of  an  ade- 
quate remedy  at  law,  is  too  late  after  answer  tiled.     Mapee  v.  jfagte,  128. 

4.  A  court  of  equity  cannot  strike  out  part  of  the  covenants  in  a  deed, 
because  they  are  oppressive  to  the  grantee,  where  a  corporation  has  voluntaiilt 
bought  lands  charged  by  such  covenants.     Marble  Co.  r.  Bipley,  197. 

5.  It  is  the  settled  doctrine  that  if  the  answer  admits  a  contract,  without 
stating  that  it  was  not  in  writing,  and  setting  up  the  Statute  of  Frauds,  the 
statute  cannot  be  used  as  a  defence.      Walker  v.  Hill,  276. 

6.  Non-performance  of  a  beneficial  parol  agreement  is  not  such  a  fraud  as 
will  induce  equity  to  compel  performance.     Id. 

7.  Courts  of  equity  have  peculiarly  cognisance  of  matters  of  fraud,  and 
over  instruments  affected  by  fraud,  and  will  declare  them  void  on  that  account. 
Monmouth  Co.  v.  Hutchinson,  348. 

8.  A  court  of  equity  will  never  lend  its  active  aid  to  a  party  who,  by  supe- 
rior knowledge  and  artful  silence,  has  gained  an  unfair  adrantage.  Erie 
Railroad  Y.  Del.  and  L.  Railroad,  351. 

9.  A  bill  praying  that  the  conveyance  of  certain  lots  be  decreed  void,  on 
the  ground  that  the  respondent  induced  such  conveyance  by  false  and  fraod- 
ulcnt  representations,  will  be  sustained.     Clark  v.  Robinson,  537. 

10.  Where  there  is  a  positive  statutory  remedy,  which  may  be  pursued, 
equity  cannot  interfere  on  the  ground  of  irreparable  mischief.  Lex  neaini 
facit  injur iam.     Brown* s  Apjual,  797. 

11.  Irreparable  dniniij;e  cannot  be  alleged  against  statutory  remedies  legallr 
pursued.     Id, 
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EKROK  AND  APPEAL.     See  Confederate  States,  15  ;  CRUf  xwal  Law,  2  ; 
Evidence,  2  ;  Justice  of  the  Peace  ;  Practice,  3  ;  Slander,  2. 

1.  The  erroneous  instruction  of  the  coart  in  regard  to  the  effect  of  a  deed, 
18  no  ground  of  reyersal,  if  the  plaintiff  had  no  title  on  which  the  jury  could 
find  in  his  faror.     Dreery  v.  Cray^  66. 

2.  A  party  against  whom  no  judgment  has  heen  rendered  or  final  order 
made,  has  no  ground  for  a  writ  of  error.     Burton  v.  Bojfd^  534. 

3.  A  court  of  error  will  not  reverse  unless  the  jury  have  been  misled  by 
the  instruction  of  the  court  below.     Id, 

4.  A  court  of  error  will  not  reverse  for  refusal  to  grant  a  new  trial.  Pacific 
Railroad  Co.  t.  Naah^  535. 

5.  Where  the  gist  of  the  action  is  negligence  it  is  not  error  to  admit  testi- 
mony of  all  facts  showing  the  degree  of  care  necessary.     Id. 

6.  The  Supreme  Court  will  reverse  where  the  court  below  has  violated  or 
disregarded  its  own  rules.     Brennan*s  Estate,  535. 

7.  In  an  equity  action,  a  court  of  error  will  not  reverse  on  account  of  the 
admission  of  improper  evidence  if  such  evidence  could  not  hare  changed  the 
result.     King  v.  Whaley,  536. 

8.  A  reviewing  court  will  not  set  aside  the  finding  of  a  court  made  without 
a  jury,  where  it  is  in  accordance  with  the  preponderance  of  the  evidence. 
Carson  v.  ATerr,  602. 

ESTATES. 

1.  Contin{2:ent  estates  and  interests  are  assignable  in  equity.  P.,  W*  and 
B.  Railroad  v.   Woelpper^  411, 

2.  The  creation  and  failure  of  an  intermediate  trust  estate  will  not  defeat 
an  ultimate  remainder  in  fee  limited  upon  two  lives  in  being.  King  v. 
Whalty,  535. 

ESTOPPEL.     See  Bank,  4  ;  Insurance,  33. 

1.  Where  a  party  acting  under  a  mistake  of  law  or  of  fact  does  acts  which 
mislead  the  adverse  porty  he  is  estopped,  as  well  as  if  he  was  not  acting 
under  such  mistake.     Garner  v.  Bird,  66. 

2.  Estoppel  shuts  the  mouth  of  a  party  whether  his  original  act  or  declara- 
tion was  intended  to  deceive  or  not.     Kirk  v.  Hartman^  70. 

3.  Admission  by  the  wife,  that  certain  property  levied  on  belonged  to  her 
husband,  would  not  be  binding  as  an  estoppel,  in  favor  of  other  parties  not 
influenced  by  such  admission.      Whedon  v.  Ckamplin,  475. 

4.  Silence  will  estop  only  where  it  is  a  fraud,  it  is  different  as  to  positive 
acts.     Lawrence  v.  Lnhr,  535. 

5.  A  reservation  in  a  lease  which  becomes  the  subject  of  an  agreement 
witii  a  third  party,  will  not  estop  the  lessor  unless  the  lessee  is  a  party  to 
such  agreement.     Chope  v.  Lorman^  602. 

6.  A  person  entitled  to  redeem  real  estate  from  sale  on  execution,  is  not 
estopped  by  having  toM  a  purchaser  to  buy,  and  that  he  should  not  be  dis- 
turbed.    Carithers  v.  Weaver,  607.      • 

EVIDENCE.  See  Agent,  3;  Confederate  States,  15  ;  Deed,  1  ;  Donatio 
Mortis  Causa,  I  ;  Judgment,  5  ;  Limitations,  5  ;  Partnership,  8  ;  Sale, 
2;  Shipping,  12;  Slander,  7  ;  Stamp,  3;  Usury,  2;  Will,  2;  Wit- 
ness, 1. 

I.   Generally. 

1.  The  question  of  the  effect  of  a  deed  delivered  as  an  escrow,  and  its  effect 
as  the  evidence  of  a  written  contract  to  avoid  the  Statute  of  Frauds,  are  not 
identical  and  should  not  be  confounded.     Cogger,  Adm^x.  v.  Lansing^  126. 

2.  It  is  error  to  permit  Uy  defendant  to  prove  the  "disloyalty"  of  the 
plaintiff,  in  an  action  of  tres^ss  for  taking  goods.     Hart  v.  Reynolds,  200. 

3.  If  the  political  status  is  to  be  proved  it  must  be  done  by  acts  and  not  by 
reputation.     Id. 

4.  Proof  that  a  horse  was  captured  by  Federal  soldiers  from  two  or  three 
persons  dressed  as  rebel  soldiers,  is  not  sufficient  to  defeat  the  right  of  the 
owner  from  whom  it  had  been  stolen.      Cliesney  v.  Rodgers,  200. 

5.  The  insanity  of  the  endorser  of  a  note  from  the  time  of  its  issue  until 
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his  death,  is  admissible  to  prove  the  inTalidity  of  the  transfer.     Hiotnaki  t. 
Sheldon,  471, 

6.  The  summons,  returns,  pleadings,  and  all  other  proceedings  are  admis- 
sible under  a  plea  of  nul  tid  record.     Neshitt  t.  Logatif  474. 

7.  In  replevin  for  oats  harvested  by  defendant  from  land  cultivated  for 
several  years  by  him,  the  plaintiff  cannot  offer  title-papers  to  the  land  in 
evidence.     Caldwell  v.  Custard,  535. 

8.  In  a  suit  against  the  defendant  as  endorser  of  a  promissory  note,  the 
question  being  whether  the  endorsement  was  genuine  or  forged,  and  the 
defendant  claiming  that  his  name  had  been  forged  to  a  largo  number  of  notes 
of  the  same  maker,  and  that  this  was  one  of  them,  the  plaintiffs  introduced  a 
witness  who  testified  that  he  received  the  note  from  the  maker  and  sold  it  to 
one  £•,  from  whom  it  appeared  that  the  plaintiffs  received  it.  Held,  that  on 
cross-examination  he  might  be  inquired  of  as  to  having  purchased  other  notes 
with  the  defendant's  name  endorsed  thereon,  sach  evidence  tending  to  show 
that  the  witness  might  be  mistaken  in  relation  to  the  particular  note  by  con- 
founding it  with  some  of  the^others.     Ttfler  v.  Todd,  627. 

9.  The  defendant  testified  in  his  own  behalf  that  he  had  received  forty- 
eight  notices  of  protest  as  endorser  of  notes  of  the  same  maker  from  banks 
within  a  few  months,  and  stated  the  amounts  of  the  notes.  Ilefd,  that  this 
evidence  was  admissible  in  connection  with  his  previous  testimony  that  he  had 
endorsed  but  one  of  the  notes  protested,  as  tending  to  prove  that  there  was  a 
large  number  of  forgeries,  a  fact  material  to  be  shown  in  order  to  establish  an 
alleged  confederacy  between  the  maker  of  the  notes  and  certain  other  parties. 
Id. 

10.  Questions  of  this  character,  involving  a  great  variety  of  transactions 
with  the  accompanying  circumstances,  often  require  the  testimony  to  take  a 
wide  range.     Jd. 

11.  Wiiere  it  does  not  appear  clearly  on  what  ground  testimony  objected 
to  was  admitted,  and  it  was  admissible  for  any  purpose,  the  court  cannot 
regard  it  as  having  been  admitted  for  an  improper  purpose.     2d, 

12.  Where  an  objectionable  question  was  asked  and  was  permitted  on 
objection  by  an  auditor,  but  the  witness  in  his  answer  stated  onlv  a  fact  that 
was  admissible  in  evidence,  it  was  held  that  the  impropriety  of  the  question 
was  not  a  sufHcient  reason  for  setting  aside  the  auditor's  report.     Id. 

13.  Where  the  same  question  was  repeated  and  the  witness  answered  it  in 
a  manner  that  was  in  itself  inadmissible,  but  the  counsel  at  once  disclaimed 
it  as  evidence,  it  was  held  that  the  impropriety  of  the  question  and  answer 
was  not  a  sufficient  reason  for  setting  aside  the  auditor's  report.     Id. 

14.  In  a  complaint  for  fraud  in  negotiating  a  sale  of  land,  words  used  by 
the  vendor,  but  not  inserted  in  the  complaint,  may  be  given  in  evidence  if 
they  sustain  the  allegation.     Updyke  v.  Abel,  743. 

15.  The  record  of  proceedings  in  Wnkruptcy  is  only  prim^ /aci«  evidence 
of  the  facts  stated  in  it,  and  may  be  contradicted  by  parol.  Feldey  v.  Barr, 
795. 

II.  Admissions,  Declarations,  ffc.     See  Estoppel,  3. 

16.  The  declarations  of  a  grantor  after  the  grant,  cannot  be  received  to 
affect  the  title  of  his  grantee.     Pier  v.  Duff,  66. 

17.  The  admission  during  his  tenancy,  by  one  under  whom  plaintiff  claims, 
affects  such  plaintiff  only.     Id. 

18.  Declarations  of  tenants  in  common  are  not  admissible  against  each 
other.     Id. 

19.  A  declaration  or  admission,  to  be  admissible  in  evidence,  must  be 
entirely  voluntary.     Phillips  v.  The  Peo/^  125. 

20.  On  the  trial  of  an  indictment  for  stealing  a  horse,  it  is  not  erroneous 
to  admit  evidence  of  the  accused  taking  a  wagon  on  the  same  night.     Id. 

21.  Tlie  statements  of  a  vendor  of  land  made  after  sale,  are  not  admissible 
to  affect  the  vendee's  title.     Gridley  v.  Bingham,  127. 

22.  The  declarations  of  one,  of  several  owners  of  land,  who  enters  iito 
poHsession,  are  competent  to  show  such  entry  is  not  adverse.  King  v. 
Whaley,  536. 
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III.    CopieSf  Hearsay. 

23.  Pedifrree  and  boundary  are  the  excepted  cases  wherein  reputation  and 
hearsay  of  deceased  persons  are  receired  in  eridence.  AfcCausland  y.  Flem- 
ing^ 63. 

24.  Ancient  maps  and  surreys  are  evidence  to  ascertain  boundaries  and 
fix  monuments.     Id 

25.  Drafts  offered  for  title  must  bear  an  official  character,  but  not  when 
offered  for  boundary.     Id. 

26.  The  unauthenticated  roll  of  a  company  is  not  evidence  of  a  member's 
desertion.     State  v.  SymondSf  135. 

27.  The  books  of  a  bank  are  not  competent  to  show  the  amount  of  paper 
discounted  for  the  defendant,  in  a  suit  between  third  parties.  Perrine  v. 
Hotckkiss,  347. 

28.  An  item  of  six  dollars  and  sixty  cents  is  the  largest  amount  provable 
by  party's  book  and  suppletory  oaih.     Kelton^s  Adm*x  v.  Hillj  536. 

29.  When  any  part  of  a  chancery  record  is  read  in  evidence,  the  whole  is 
evidence.     Thayer  v.  McGee,  536. 

30.  The  record  of  a  New  York  court  showing  that  the  parties  had  been 
personally  summoned  is  conclusive.      Weiherill  v.  Stiilmariy  536. 

31.  Proof  of  jurisdiction  cannot  be  required,  if  the  court  has  assumed  to 
exercise  it  legally.     Id. 

32.  Unexecuted  papers  are  not  evidence.     Green  v.  Gohle,  602. 

33.  Letter-press  copies  of  correspondence  are  not  originals,  but  must  be 
proved  as  secondary  evidence.     Foot  v.  Benfleyt  797. 

34.  To  make  a  copy  of  a  lost  instrument  admijisible,  the  evidence  of  the 
genuineness  of  the  original  must  be  of  the  most  positive  kind.  Krise  v. 
Neason^  797. 

35.  V.  and  6.  executed  an  agreement,  and  jointly  delivered  it  to  R.  to 
keep  ;  he  was  the  agent  of  both  for  that  purpose.     Id. 

36.  R.'s  acknowledgment  of  a  paper  produced  by  him  iois  the  original,  was 
pritnd  facie  evidence  of  its  genuineness.     Id. 

37.  One  witness  swearing  to  the  handwriting  in  a  paper  is  sufficient  to 
take  it  to  the  jury,  although  he  may  be  contradicted  by  any  number  of  wit- 
nesses or  circumstances.     Id. 

38.  The  question  of  admissibility  for  the  court  is  always  the  pritna  fades ; 
the  sufficiency  is  for  the  jury.    Id. 

39.  R.  died  ;  search  amongst  his  papers  was  all  that  was  required  to  admit 
secondary  evidence.     Id. 

IV.  Experts.     See  Witness,  4,  7,  8. 

40.  The  opinion  of  witnesses  is  no  evidence.  In  re  Sale  of  Infants^ 
Lands,  278. 

41.  Opinions  of  witnesses  are  not  competent  to  fix  a  price  for  the  use  of 
credit.     Perrine  v.  Hotchkiss,  345. 

42.  In  an  action  against  a  surgeon  for  negligence  and  unskil fulness,  in 
consequence  of  which  the  plaintiff  lost  his  hands  and  feet,  and  where  the 
evidence  is  conflicting,  medical  men  called  as  scientific  witnesses  to  give 
their  opinions,  cannot  be  asked  questions,  the  answers  to  which  involve  the 
point  which  the  jury  have  to  determine,  viz. :  the  negligence,  &c.,  of  the 
defendant ;  ns,  to  what  they  would  attribute  the  loss  of  the  plaintiff's  hands 
and  feet.     Kay  v.  Thompson,  594.  m 

43.  Tho  opinions  of  experts  as  to  the  necessity  of  a  jettison  are  competent. 
Price  V.  fJart shorn,  796. 

EXECUTION.     See  Homestead,  3  ;  Judgment,  8;  Surety,  6. 

1.  The  sheriff  cannot  sell  lands  not  previously  levied  on,  under  a  vendi- 
tioni exponas.     Maupin  v.  Emxnons^  748. 

2.  A  purchaser  at  sheriff's  sale  acquires  the  interest  of  the  defendant  at 
the  date  of  the  judt^mcnt,  although  he  may  have  been  adjudged  a  bankrupt 
before  the  sale.     Fehley  v.  Barr,  795. 

3.  A  jiiilirinent  under  which  the  land  was  sold  being  for  purchase-money, 
there  was  no  exemption  under  the  Bankrupt  Law.     Id. 

4.  The  C(»urt  of  Common  Fleas  in  which  a  judgment  is  entered  has 
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jarisdiction  after  the  defendant  has  been  adjudged  bankrupt,  and  a  sale  bj 
the  sheriff  would  pass  a  perfect  title  to  the  purchaser.     lyUey  t.  Barr,  795. 

EXECUTORS  AND  ADMINISTRATORS.     See  Wabramtt. 

1.  Commissions  to  accountants  are  due  at  the  time  the  seryices  are  per- 
formed.    Parker^a  Efttate^  408. 

2.  It  is  improper  and  unlawful  for  an  executor  to  tkiix  the  funds  of  the 
estate  with  his  own.     Id. 

3.  An  executor  is  not  chargeable  with  interest  when  he  pays  wiikin  a 
reasonable  time  after  the  funds  are  received.     Id. 

4.  Until  the  executor  qualifies  he  has  no  title  to  the  personalty.  Siagg  t. 
Green^  602. 

5.  An  administrator  who  delays  settling  his  account  for  ten  yean,  and 
uses  the  money  in  his  own  speculations,  is  chargeable  with  compound  interest, 
and  annual  rests  are  to  be  made  in  his  account  for  that  purpose.  Johumi's 
Adin'x  V.  Hedrick,  670. 

6.  A  probate  decree  settling  an  executor's  account  is  not  conclnsiTe  eri- 
dence  of  his  liability  in  money  for  the  balance  with  which  he  is  charged. 
That  sum  represents  a  balance  of  the  estate  undisposed  of  remaining  for  dis- 
tribution, and  the  decree  while  it  stands  is  conclusiTo  evidence  that  he  had  in 
his  hands  those  items  of  personal  property.     Seltew^s  Appeal^  708. 

7.  But  where  a  mistake  has  been  made  in  the  settlement  of  the  aoooont, 
and  property  with  which  the  executor  is  charged  proves  in  fact  to  have  been 
lost  Of  destroyed  when  supposed  to  have  been  in  existence  or  is  subsequently 
taken  from  the  executor  by  a  paramount  title  when  it  was  supposed  to  belong 
to  the  estate,  the  equity  power  of  the  court  of  probate  is  sufficient  for  the 
correction  of  the  mistake,  which  correction  may  be  made  upon  an  applicatioa 
by  the  executor  to  the  court  for  relief.     Id, 

8.  And  where  the  same  person  is  executor  and  trustee  under  a  will,  and 
after  the  settlement  of  his  account  as  executor  there  is  a  loss  ot  property 
without  his  fault,  the  court  of  probate  may  afford  him  relief  in  the  settlemeni 
of  his  trustee  account.     Id, 

9.  In  such  a  case  the  trustee  ought  to  charge  himself  with  the  whole 
amount  which  the  court  had  ordered  to  be  distributed  to  him  and  to  credit 
himself  with  any  loss  or  depreciation  of  the  property,  and  the  finding  of  the 
court  of  probate  ought  expressly  or  by  necessary  implication  to  determine 
the  fact  that  he  is  entitled  to  those  credits.    Id, 

10.  Where  an  executor  was  also  a  trustee  under  the  same  will  and  by  the 
settlement  of  his  account  as  executor  was  charged  with  a  certain  sum,  and 
by  a  later  settlement  of  his  trustee  account  was  charged  with  a  less  sum,  the 
difference  representing  the  loss  or  depreciation  of  property  in  his  hands,  it 
was  held  on  an  appeal  from  a  probate  decree  settling  the  trustee  account, 
that,  as  the  record  did  not  show  precjsely  what  the  decree  appealed  from  was, 
the  mere  fact  of  the  difference  between  the  two  accounts  was  not  a  sufficient 
reason  for  reversing  the  decree.     Id. 

11.  A  will  gave  property  to  a  trustee  for  the  benefit  of  a  daughter  of  tbt 
testator,  the  income  to  be  paid  to  her  annually  until  she  should  reach  the  ag% 
of  twenty-five  years,  at  which  time  the  property  was  to  be  conveyed  to  her 
absolutely,  with  a  right  on  the  part  of  the  trustee  in  his  discretion  to  convey 
all  the  property  to  her  before  reaching  that  age,  and  with  a  bequest  over  U 
other  relatives^f  the  testator  in  case  the  daughter  should  die  without  issnt 
lietorc  the  property  was  so  conveyed  to  her.  The  daughter  died  without  issue 
bcl'ore  arriving  at  the  age  of  twenty-five  years.  Previous  to  her  death  the 
trustee  had  delivered  to  her  a  small  portion  of  the  trust  estate  :  Hrld^  that 
the  trustee  under  the  provision  authorizing  him  to  convey  to  her  all  the  pro- 
perty in  his  discretion  before  she  should  reach  the  age  of  twenty-five,  had  a 
right  to  deliver  to  her  such  portion  of  the  property  as  he  thought  best.     16. 

12.  Under  the  Statute  of  Missouri  an  administrator  is  not  authorized  ih 
pay  claims  allowed,  until  an  order  of  court  is  made.  Dullard's  Adm^x  v. 
Hardy,  742. 

13.  The  rule  which  forbids  an  executor  to  purchase,  or  be  interested  in  the 
purchase  of  real  estate  sold  to  pay  debts,  is  violated,  if  the  executor  becomes 
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interested  before  confirmation,  although  not  nntil  after  the  property  is  struck 
ofi^;  and  the  sale  is  thereby  rendered  void.     Tenoilliger  y.  Brown^  798. 

14.  The  facts  that  the  fair  ralae  of  the  premises  was  bidden,  and  the  sale 
was  afterward  confirmed,  ex  partej  will  not  give  it  validity.     Id. 

15.  Nor  is  it  material  that  the  agreement,  by  which  the  executor  became 
interested,  might  be  void  under  the  Statute  of  Frauds.    Id, 

FACTOR.     See  Agent. 

FORCIBLE  ENTRY  AND  DETAINER.     See  Cbiminal  Law. 

FORFEITURE      See  Ikbcrance,  34  ;  Vkkdob  and  Pubcuasek,  7. 

FRAUD.     See  Bakk  and  Banker,  I ;  Bond,  4  ;  Equity,  7  ;  Husband  and 
Wife,  15. 

1.  Where  one  purchases  land  for  several  associates,  it  is  a  fraud  to  charge 
them  more  than  the  price  actually  paid,  and  the  excess  may  be  recovered. 
Short  V.  Stevenson,  67. 

2.  Where  the  presentation  of  a  claim  within  the  proper  time  has  been  pre- 
vented by  the  fraudulent  concealment  of  a  deceased  party,  a  bill  in  equity  lies 
to  obtain  satisfaction  out  of  the  surplus  in  the  hands  of  the  heirs.  Sugar 
River  Bank  v,  Fairbanks j  197. 

3.  A  delay  to  commence  proceedings  for  four  years  after  discovery  of  the 
claim,  is  too  long.     Id. 

4.  Actual  fraud  is  for  the  jury,  legal  fraud  where  the  facts  are  ascertained 
is  for  the  court.     McKibbin  v.  Martin,  406. 

5.  The  retention  of  possession  by  the  vendor  of  chattels  whenever  they  are 
capable  of  delivery  is  a  fraud  in  law.     Id. 

6.  A  party  defrauded  in  a  contract  is  not  debarred  of  his  rights,  unless  his 
delay  to  assert  them  amounts  to  a  waiver.     Martin  v.  Ash^  533. 

FRAUDS  OF  STATUTE.     See  Equity,  5  ;  Husband  and  Wife,  4. 

1.  Where  a  judgment-creditor  agrees  to  accept  the  promise  of  a  vendee  of 
land,  to  pay  the  judgment-debt  which  is  a  lien  against  it,  and  such  debt  is 
credited  against  the  purchase-money,  the  contract  is  not  within  the  statute. 
B (shears  v.  Rowe,  67. 

2.  A  purchaser  in  possession  of  land,  who  has  paid  a  portion  of  the  consi- 
deration and  promised  to  pay  the  rest,  cannot  set  up  the  statute,  in  a  suit  by 
the  vendor  for  the  balance  of  the  money.     Cogger  v.  Lenning,  135. 

3.  An  agreement  to  sell  **  in  consideration  of  the  sum  of  $700,'*  is  sufficient 
to  satisfy  the  Statute  of  Frauds,  if  signed  by  both  parties.    Foot  v.  Webb,  471. 

4.  A  parol  agreement  made  by  the  vendees  of  land  at  the  time  of  a  con- 
veyance to  them,  cannot  be  enforced.     Kidd  v.  Carson,  474. 

5.  Any  credit  given  to  a  third  party,  prevents  a  recovery  against  a  defend- 
ant on  a  parol  guarantee.     Norris  y.  Graham,  474. 

6.  A  parol  promise  to  pay  the  debt  of  another  in  consideration  of  forbear- 
ance to  sue  the  original  debtor,  is  within  the  statute  and  cannot  be  enforced. 
Thomas  v.  Delphy,  474, 

7.  The  right  to  us^e  a  church  edifice  for  worship,  is  all  interest  in  real 
estate,  and  must  be  in  writing  and  signed  by  the  party,  to  be  valid.  Brum- 
field  V.  Carson^  665. 

8.  An  agreement,  made  by  the  owner  of  property,  sold  under  a  mortgage, 
with  the  purchaser,  for  the  owner  to  remain  in  possess^n  and  after  paying 
the  debt  and  expenses  take  a  reconveyance,  being  by  parol,  is  void  by  the 
Statute  of  Frauds.     Loomis  v.  Loomis,  744. 

GIFT. 

1.  Money  deposited  by  a  grandmother  in  a  savings  bank,  to  the  credit  of 
her  grandchildren,  will  be  hield  on  her  death  to  be  a  perfected  gift  for  them. 
Gardiner  \.  Merritt,  127. 

2.  A  gift  obtained  by  one  standing  in  a  confidential  relation  to  the  donor, 
U  primd  facie  void,  and  the  burden  of  proof  is  on  the  donee  to  show  that  it 
was  free,  voluntary,  and  unbiassed.     Todd  v.  Grove,  408. 

3.  The  testimony  of  the  wife  is  insufficient  to  prove  the  gift  of  a  note,  of  a 
third  person,  from  the  husband  to  the  wife.     Trowbridge  v.  Ilolden,  537. 
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GUARANTY.     Sec  Sdrbtt,  2. 

Failure  of  a  lessor  to  notify  the  gaarantors  of  the  rent  on  a  two  retrs' 
lease,  of  non-payment,  for  ten  months,  does  not  release  their  liability. 
Leonard  y.  SkirtSy  744. 

HABEAS  CORPUS. 

A  party  held  under  arrest  by  virtue  of  legal  process  of  a  court  of  compe- 
tent jurisdiction,  cannot  be  discharged  upon  habeas  corpus,  on  the  ground  that 
the  statute  creating  the  otTcnce  is  unconstitutional.     Jn  re  Harris,  67. 

HEIR.     See  Warraktt  ;  Will,  8. 

HIGHWAY.     See  Action,   2;    Constitltiokal  Law,   5;    Railroad,   12; 
Riparian  Owner,  2. 

1.  The  legislature  of  Michigan  have  free  power  over  the  subject  of  laying 
out,  altering,  or  discontinuing  highways,  and  this  power  they  may  exercise 
directly  or  delegate  to  the  Board  of  Supervisors.  People  ex  rel.  Bristol  v. 
SupervisorSy  475. 

2.  The  right  to  pass  and  repass  upon  a  highway  is  hardly  snch  a  vested 
right  that  the  legislature  would  be  incompetent  to  take  away.     Id. 

3.  Townships  arc  under  no  legal  obligation  to  keep  in  repair  bridges  and 
culverts  within  their  limits.     Township  of  Leoni  v.  Taylor^  537. 

4.  The  fact  that  when  a  resident  of  a  city  was  injured  by  reason  of  a  de- 
fective way,  which  the  city  was  bound  to  keep  in  repair,  he  was  driving  at  a 
'^faster  rate  than  six  miles  an  hour,"  in  violation  of  a  city  ordinance,  is  no 
bar  to  his  right  to  recover  damages  for  such  injury,  if  such  driving  did  not 
in  any  degree  contribute  to  produce  it.     Baker  v.  Citif  of  Portland^  559. 

5.  The  fact  that  the  jury  failed  to  agree  upon  the  answer  to  the  question 
whether  the  plaintiff  was  driving  at  a  faster  rate  than  six  miles  an  hoar, 
does  not  render  it  reasonably  certain  that  a  general  verdict  for  the  plaintiff, 
in  such  action,  is  erroneous.     Id. 

6.  Tlie  law  imposes  no  duty  upon  the  inhabitants  of  a  town  to  remove  an 
obstrnetion  from  a  highway  unless  he  is  a  town  officer.  Ham  v.  Inhabitants 
of  Wales,  603. 

7.  A  neighborhood  road  is  not  a  private  road,  and  the  right  of  eminent 
domain  docs  not  apply.     Kissinger  v.  Ilanselman^  665. 

HOMESTEAD.     See  Bankrcptct,  15. 

1.  Homestead  and  Exemption  Laws  of  the  Southern  States,  1, 
139. 

2.  Upon  bill  filed  by  a  party  paying  the  purchase-money  of  land;  against 
the  purchaser  who  went  into  possession  and  occupied  it  as  a  homestead,  pro- 
mising to  execute  a  mortgage  for  the  repayment,  the  defendant  cannot  assert 
a  homestead  exemption.     Magee  v.  Afagee,  127. 

3.  Neither  the  Constitution  nor  the  statute  exempts  a  contemplated  future 
homestead.     Coolidge  v.  Wells,  409. 

4.  A  deed  by  a  husband,  not  signed  by  his  wife,  of  homestead  premises,  is 
wholly  invalid.     Phillips  v.  Stanch,  665. 

HUSBAND  Al^  WIFE.     See  Estoppel,  3;  Joint  Tenant,  1. 

I.  Marriage,  Divorce  and  Alimony, 

1.  Alimony  is  regarded  as  an  allowance  to  the  wife  for  present  support, 
and  the  busbiind  must  contribute  it  where  the  wife  chooses.  Morrison  v.  Afor- 

rison,  198. 

2.  A  mnrringe  ceremony  performed  in  jest  and  not  intended  to  be  a  contract 
of  marriage,  will  be  declared  void  by  a  Court  of  Chancery.  McClurg  ▼. 
Ferry,  279. 

3.  While  in  a  bill  for  a  divorce  on  the  ground  of  cruelty,  the  specific  arts 
on  which  the  charge  rests  must  be  set  out,  the  evidence  is  not  nece^sarly 
limited  to  the  particular  facts  charged.     Briggs  v.  Briggs,  409. 

4.  A  parol  contract  to  marry,  not  to  be  performed  for  more  than  a  year,  is 
void  under  the  Statute  of  Frauds.     Nichols  v.  Wearer,  410. 

5.  An  organic  defect  in  the  female  permanent  and  incurable,  prevennnp 
copulation,  is  a  ground  of  divorce  a  vinculo.    J.  G.  v.  H  (/.,  476. 
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6.  Courts  of  equity  sitting  in  divorce  suits  mast  be  governed  by  the  principles 
of  ecclesiastical  courts  in  England.     «/.  G,  r.  H.  G.,  476. 

7.  A  voluntary  deed  of  separation  is  no  bar  to  subsequent  application  for 
divorce.     Id. 

8.  Abandonment  to  authorize  divorce  a  vinculo  matrimonii^  must  be  the 
deliberate  act  of  the  party  complained  of.     Lynch  v.  Lynch^  476. 

9.  Violent  and  outrageous  conduct  on  the  part  of  the  wife  will  justify  a 
divorce  a  mensa  et  thoro.     Id. 

10.  A  decree  stating  that  *'  the  allegations  of  the  libel  being  satisfactorily 
proved,  a  divorce  a  mensa  is  decreed,"  is  conclusive  between  the  parties  as  to 
their  matrimonial  relations  to  the  date  of  the  decree.     Slade  v.  Slade,  604. 

11.  TIic  parties  are  entitled  to  exceptions  to  rulings  of  a  judge  at  nisi 
prius,  admitting  testimony  though  the  libel  is  tried  without  a  jury.     2d. 

II.  Curt'ctty  and  Dower.      See  BANKRUPTCY,  20.  , 

12.  A  widow's  dower  before  assignment  is  a  mere  right  in  action.  Rayner 
V.  L««,  602. 

13.  Assignment  of  Dower  undbr  mistake  of  fact,  610. 

III.  S»'}>arate  Estate  of  wife. 

14.  A  married  woman  possessed  of  a  separate  estate,  executing  a  note 
with  her  husband  will  be  presumed  to  intend  to  bind  her  estate.  Kimm  v. 
Weifftrtand  HT/V,  128. 

15.  Husband  cannot  recover  the  value  of  government  bonds  deposited  with 
a  bailee  and  subsequently  obtained  from  him,  by  the  wife  on  a  forged  order, 
the  huaband  being  responsible  for  the  fraud  of  his  wife.  Knowing  t.  Manley^ 
128. 

16.  The  will  of  ti  feme  covert  professing  to  dispose  of  her  property,  must 
be  admitted  to  probate  in  the  same  manner  as  that  of  any  other  person. 
Schull  V.  Murray,  128. 

17.  By  the  laws  of  Maryland  a  married  woman  is  competent  to  dispose,  by 
a  will  made  without  her  husband's  consent,  of  property  settled  to  her  sole  and 
separate  use,  if  the  instrument  is  silent  as  to  the  mode  of  disposition.     Id, 

18.  Where  a  wife  is  possessed  of  a  term  of  years  at  the  time  of  marriage, 
a  subsequent  purchase  of  the  reversion  by  the  husband  will  not  extinguish  the 
term  by  merger^  but  it  will  survive  to  the  wife  on  her  husband's  death.  Clark 
▼.  Tenison^  415. 

19.  A  married  woman  having  a  separate  estate  may  purchase  a  boat  and 
carry  on  the  business  of  boating,  and  employ  her  husband  as. master.  Whedon 
y.  Champlin,  475. 

20.  Creditors  have  no  lien  on  the  husband's  labor,  nor  can  they  force  him 
to  labor  for  them.    Id. 

21.  If  he  has  acquired  property  by  labor  and  enhanced  his  wife's  separate 
estate,  they  may  follow  it.     Id. 

22.  In  all  such  cases  the  question  is  one  of  fraud.     Id. 

23.  On  wife's  death  intestate  and  without  issue  the  husband  is  entitled  to 
her  personal  property,  limited  by  will  to  her  sole  and  separate  use.  Cooney 
y.  Administrator  y.  Woodbum,  476. 

24.  The  presumption  is  that  a  hnsband  receives  his  wife's  money  for  her 
use,  and  the  burden  is  on  him  to  show  the  contrary.     Young^a  Estate,  538. 

25.  The  silence  of  the  wife  at  the  time  he  receiyos  it,  is  not  sufficient  to 
raise  a  presumption  of  a  gift  to  him.    Id. 

IV.  Actions  by  and  against  Jffusband  and  Wife. 

26.  A  party  lending  money  secretly  to  a  wife  for  her  ase,  cannot  maintain 
an  action  against  the  husband  for  the  loan.     Franklin  y.  Foster,  410. 

27.  A  husband  cannot  even  with  his  wife's  consent,  maintain  an  action  in 
his  name,  for  an  injury  to  his  wife's  horse.     Oreen  y.  North  Yamumthf  603. 

28.  After  divorce,  a  woman  may  maintain  an  action  against  her  former 
husband,  on  a  note  given  during  coverture  for  borrowed  money.  Webster  v. 
Webster^  603. 

INFANT. 

1.  Upon  an  application  for  sale  of  an  infant's  reyersionary  interest,  the 
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question  is,  will  the  property  bring  as  mach  now  as  at  the  death  of  the  tenant 
for  life.     In  re  Sale  of  Infant's  Lands,  278. 

2.  The  primarjr  motive  of  judicial  action  in  regard  to  the  permanent  ens- 
tody  of  infants,  is  the  well-being  of  the  infants  ;  the  technical  right  yf  the 
parents  will  not  control  the  decision.     The  State  t.  Baird,  348. 

3.  An  infant  who  has  legally  avoided  a  contract  for  labor,  stands  precisely 
as  if  it  had  never  been  made.     Derocher  v.  Continentai  Mills,  603. 

4.  An  infant  may  .maintain  an  action  by  his  mother,  on  an  express  contract 
after  his  father's  death.     Boynlon  v.  Clajf,  603. 

5.  An  infant  is  liable  in  assumpsit  for  money  stolen.     Shaw  v.  Coffin,  604. 

INJUNCTION.     See  Cobpohation,  4  ;  Railroad,  5 ;  Rivsn,  I  ;  TAXAnoir, 
17  ;  Trade-Mark,  3. 

1.  An  injunction  which  is  too  broad,  will  be  modified  on  appeal.  MarhU 
Co.  V.  Ripley,  199. 

2.  Where  an  injunction  was  modified  so  as  to  allow  the  defendant  to  remove 
certain  machinery,  upon  furnishing  a  sufiicient  bond,  conditioned  to  pay  the 
plaintiff  such  sum  as  the  court  upon  final  decision  might  award,  it  was  hdd 
that  the  obligors  upon  final  decree  were  not  necessarily  to  pay  the  entire  sum 
due  from  defendant,  but  only  such  damages  as  plaintiff  suffered  by  the 
removal.     Moulton  Adm^x  v,  Richardson,  199. 

3.  In  injunction  to  restrain  proceedings  at  law  on  a  sealed  bill,  alleging 
undue  infiuence  in  its  execution,  complainant  is  entitled  to  a  discovery  of  the 
consideration  of  the  bill.     ShortwelVs  AdaCx  v.  Struber,  205. 

4.  Will  not  be  dissolved  for  new  matter  in  avoidance  alleged  in  the  answer 
and  not  responsive  to  the  bill.      West  Jersey  Railroad  Co,  v.  TTiomas,  343. 

5.  Equity  will  restrain  a  municipal  corporation  from  selling  land  for  taxes 
illegally  assessed.     Leslie  v.  St.  Louis,  602. 

6.  Equity  will  not  restrain  a  special  tribunal  condemning  land,  manifestly 
without  authority,  so  that  its  judgments  are  clearly  void.  Anderson  v.  St. 
Louisy  602. 

INSOLVENT.    See  Debtor  and  Creditor. 

INSURANCE.    See  Action,  4. 

1.  Where  no  objection  has  been  made  to  the  form  of  notice  of  a  loss  under 
a  policy  of  fire  insurance,  though  not  according  to  the  terms  of  the  policy, 
all  exception  is  waived.      Works  v.  Farmers*  M.  F.  Ins.  Co.^  68. 

2.  An  assessment  of  ninety-five  per  cent,  additional  to  the  actual  losses  in 
a  certain  class,  upon  the  premium  notes  of  a  mutual  insurance  company  to 
*<meet  estimated  bad  debts,  interest,  expenses,  and  costs  of  collection,"  is 
illegal.     York  County  Mut,  Fire  Ins.  Co,  v.  Bowden,  68. 

3.  A  provision  in  a  policy  of  life  insurance  that  it  shall  be  void  if  the 
assured  *^  shall  die  by  his  own  hand,"  includes  all  kinds  of  voluntary  self- 
destruction.  If  the  assured  commit  suicide,  comprehending  the  physical 
nature  and  consequences  of  his  act  and  intending  to.  destroy  his  life,  the 
policy  is  void,  though  he  may  not  have  been  able  to  comprehend  the  moral 
nature  of  the  act.     Nimick  v.  Ins,  Co.,,  101. 

4.  In  an  action  on  such  a  policy,  the  burden  is  first  on  the  insurer  to  show 
that  the  insured  died  by  his  own  hand  ;  and  this  being  done,  it  then  rests  upon 
the  plaintiff  to  prove  that  the  insured  was  of  such  insane  mind  that  he  did 
not  commit  the  act  with  the  knowledge  and  intent  that  jt  should  result  in 
death.     Id, 

5.  Payment  of  the  premium  is  a  condition  precedent  to  the  attachment  of 
the  risk,  and  if  the  property  is  destroyed  before  the  premium  is  paid,  thf 
company  are  not  liable.     Bradley  v.  Potomac  Ins.  Co.,  129. 

6.  An  insurance  on  a  locomotive  and  car  contained  in  the  car-honse  No.  1, 
will  not  cover  a  loss  occurring  while  they  are  not  in  the  car-house.  Annapols 
Railroad  Co,  v.  Baltimore  Ins,  Co.,  129. 

7.  The  memoranda  upon  the  margin  of  a  policy  are  a  part  of  the  contrset 
of  insurance.     MclMuyhlin  v.  Atlantic  Ins.  Co.,  130. 

8.  The  taking  possession  of  a  vessel  by  the  United  States  for  the  purp«M 
of  sending  a  cargo  to  Santiago,  is  not  a  capture  within  the  clause  of  warraity 
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against  capture  from  belligerents.      Murray  t.  Harmony  Fire  attd  Marine 
Ins.  Co.,  279. 

9.  If  the  assured,  before  abandonment,  either  recovers  the  subject  insured, 
or  receives  an  indemnity  for  its  loss,  he  cannot  elect  afterwards  to  abandon. 
Id. 

10.  A  policy  of  insurance  containing  a  clause  that  if  the  ''title  of  the  pro- 
perty is  transferred  or  chanf^d,'*  or  *'  if  the  policy  is  assigned,'*  the  policy 
shall  be  void,  is  not  avoided  by  the  bankruptcy  of  the  assured  and  the  assign- 
ment of  his  estate  to  an  assignee  in  bankruptcy,  and  the  assignee  may  recover 
on  it  in  case  of  a  loss.     Starkweather  v.  Cleveland  Ins,  Co.,  333. 

1 1 .  Where  insurance  company  pays  the  loss  occasioned  by  the  fault  of  a 
railroad,  if  the  assured  afterwards  recovers  damages  from  the  railroad,  he 
holds  them  in  trust  for  the  insurers.     Monmouth  Co.  v.  Hutchinson,  348. 

12.  If  the  railroad  company  pays  the  damages,  knowing  the  insured  has 
received  them  from  the  insurers,  it  is  liable  to  a  suit  by  the  insurance  com- 
pany,  and  a  release  by  the  insured  would  be  no  defence.    Id. 

13.  In  a  valued  policy,  every  shipment  is  a  distinct  insurance,  to  be  deter- 
mined by  the  endorsement  made  at  the  time  of  application  as  to  its  terms. 
Schae/er  v.  Baltimore  Ins,  Co.,  410. 

14.  Words  are  to  be  construed  in  a  maritime  policy  in  their  ordinary  and 
popular  sense,  unless  by  the  usage  of  trade  they  have  a  different  meaning. 
Cobb  V.  Lime  Rock  Ins.  Co.,  604. 

15.  The  construction  of  particular  words  in  Boston  will  not  affect  a  policy 
upon  a  vessel  made  at  Rockland,  Maine.     Id. 

16.  In  a  suit  by  the  receiver  of  an  insurance  company,  to  recover  assess- 
ments on  a  premium-note,  a  transcript  of  the  appointment  need  not  accom- 
pany the  complaint.     Boland  v.  Whitmmi,  666. 

17.  By  agreement  between  the  insured  and  the  directors  of  a  mutual 
insurance  company,  the  risk  may  be  terminated  before  the  time  mentioned  in 
the  policy.     Id. 

18.  It  is  no  defence  to  a  suit  on  a  premium-note,  that  assessments  are 
made  more  frequently  than  was  represented.     Id. 

19.  Fraudulent  representations  as  to  the  solvency  of  a  company,  made  at 
the  time  a  note  was  given,  is  a  defence.    Id. 

20.  The  insured  is  not  liable  to  be  assessed  on  his  note,  for  losses  occurring 
to  property  after  he  has  sold  and  conveyed  it.     Id. 

21.  Tub  Liabilitt  of  Life  Insdrawce  Compaitxbs  iv  Cases  of 
Suicide,  673. 

22.  One  Moore  was  the  general  agent  of  the  United  Life,  Fire,  and  Marine 
Insurance  Company,  and  of  the  Kenton  Insurance  Company,  in  Iiouisville. 
On  the  1 5th  of  November  1867,  S.  &  0.  obtained,  through  him,  a  policy  of 
insurance  on  stock  and  fixtures  from  the  former  company ;  and  on  the  day 
following  they  obtained,  also  through  him,  a  policy  of  insurance  of  the  same 
property  from  the  latter  company.  A  considerable  portion  of  the  goods  was 
lost.  The  first  policy  contained,  inter  alia,  the  following  clauses :  '*  If  there 
is  or  hereafter  shall  be  made  any  further  insurance  on  the  property  hereby 
insured,  or  any  part  thereof,  without  being  notified  to  this  company,  and  its 
consent  thereto  written  hereon,  then  and  in  that  case  this  policy  shall  be  of 
no  binding  force  on  this  company.*'  **  No  agent  of  this  company  has  power 
to  change  or  modify  the  terms,  conditions,  and  requirements  of  this  policy 
*  *  *  without  express  written  authority  from  the  principal  office  at  Coving- 
ton,^^ Moore  had  at  the  dates  named  no  such  written  authority  ;  and  the  con- 
sent of  the  insurers  to  the  second  insurance  was  not  written  on  the  policy 
as  required ;  nor  was  it  directly  or  indirectly  solicited ;  nor  was  formal  notice 
given  to  any  of  the  company *s  officers  or  agents,  either  of  the  application  for, 
or  the  procuring  of,  the  second  insurance.  Van  Bories  v.  United  Life  Ins. 
Co.,  680. 

23.  Held:  (1).  That  the  United  Life,  Fire,  and  Marine  Insurance  Com- 
pany had,  through  Moore,  constructive,  if  not  actual,  notice  of  the  double 
insurance ;  that  by  the  second  insurance  the  first  policy  was  not  rendered 
absolutely  void,  but  only  voidable  at  the  option  of  the  company ;  and  that 
good  consc'ence  required  that  it  should  cancel  the  policy  (by  returning  a 
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proper  proportion  of  the  prern'mms  paid),  within  a  reasonable  time  if  a  for- 
feiture was  to  be  insisted  on.     Van  Bories  v.  thiited  Life  Ins,  Co.,  680. 

24.  (2).  That  it  waii  Mooro*s  duty,  when  he  obtained  the  second  ingaraoce 
for  O.  &  S.,  to  notify  them  that  a  compliance  with  their  request  might  work 
a  forfeiture  of  the  policy  he  had  issuc<l  to  them  the  day  before,  unless  they 
obtained  the  consent  of  the  first  company  in  the  manner  prescribed  ;  that 
although  they  might  be  assumed  to  have  known  this  themselves  from  their 
I)olicy,  every  principle  of  fair  and  open  dealing  demanded  that  he  should  call 
their  attention  to  it  ;  and  that  his  inaction  under  the  circumstances  was  xnaX- 
culated  to  mislead  and  deceive  them.     Id. 

25.  (3).  That  O.  &  S.  had  the  right  to  expect  that,  if  the  company  disap- 
proved of  the  conduct  of  its  trusted  agent  in  granting  them  the  secoud 
insurance,  it  would  take  steps  to  cancel  the  policy,  or  at  least,  notify  thera 
of  such  disapproval  ;  that,  because  the  company  did  not  cancel  the  policy, 
and  because,  in  the  absence  of  such  notification,  the  assured  were  pennitte«i 
to  rely  upon  the  validity  of  the  same  until  after  the  fire,  the  former  bad 
waived  the  forfeiture,  and  were  estopped  from  setting  it  up.  And  it  was  not 
an  answer  to  these  positions  to  say,  what  was  the  fact,  that  the  company  bad 
actually  no  notice  wliatever  in  the  premises,  since  notice  to  their  general 
agent  was  notice  to  them,  and  accordingly,  his  conduct  and  default  were 
theirs.     Id. 

26.  (4).  That  the  clause  limiting  the  power  of  the  agent  to  change  or  modify 
the  contract  did  not  aflect  the  conclusion,  1st.  Because  it  was  not  pretended 
that  Moore  attempted  so  to  do ;  and,  2d.  Because  the  estoppel  which  pre- 
vented the  company's  escaping  its  liability  on  the  policy,  did  not  depend 
upon  whether  or  not  any  such  change  or  modification  had  been  made.     Id. 

27.  (5).  That  for  these  reasons  the  company  was  liable  for  the  insurance.  Id. 

28.  Where  the  insured  in  a  policy  issued  by  a  mutual  insurance  company 
is  discharged  by  a  bankrupt  or  insolvent  law  from  all  his  debts  and  contract^. 
and  among  them  his  premium -note,,  the  consideration  for  the  policy  fails,  enil 
the  company  is  not  liable  to  make  good  a  subsequent  loss.  RejfnoLis  v.  2rt- 
surance  Co.,  715. 

29.  The  receipt  by  the  company  of  interest  upon  his  premium-note,  after 
the  filing  of  his  petition  in  bankruptcy,  but  without  actual  notice  thereof,  ii 
not  a  waiver  of  its  right  to  treat  the  policy  as  at  an  end.     Id. 

30.  Where  a  condition  in  a  policy  is,  that  notice  of  a  fire  shonld  be  given 
to  the  **  secretary  forthwith,"  it  will  be  a  compliance,  if  the  insured  calls 
with  the  agent  the  morning  after  a  fire  on  the  premises,  and  the  next  day  his 
statement  is  sent  to  the  secretary.     Reatly  v.  Lycoming  Ins.  Co.,  745. 

31.  A  condition  requiring  '*  a  particular  account  of  a  loss,'*  is  not  com 
plied  with,  by  a  notice  of  "household  furniture  |367,  groceries  $239/'  the 
same  as  in  the  policy.     Id. 

32.  To  constitute  a  waiver  of  notice,  there  most  be  some  official  act,  mere 
silence  is  not  enough.     Id. 

33.  Where  it  is  agreed  in  a  policy  that  the  aggregate  amount  insured  in 
this  and  other  companies  shall  not  exceed  two-thirds  of  the  estimated  cash 
value,  it  is  taken  to  mean  the  value  at  the  time  of  the  insurance.  Elliott  v. 
Lycoming  Ins.  Co.,  745. 

34.  After  receiving  notice  of  over-insurance  if  a  company  makes  and  col- 
lects assessments  it  is  estopped  from  setting  np  a  forfeiture.     Id, 

35.  Where  an  insurance  is  on  a  house  and  stable  and  an  oyer-insarance  is 
made  on  the  house,  and  both  are  burned,  the  company  tendering  payment  for 
the  stable,  are  not  estopped  from  setting  up  a  forfeiture  as  to  the  house.     Id. 

36.  A  marine  policy  excepting  loss  from  bursting  of  boilers,  bat  coverin( 
those  occurring  subsequent  to  and  in  consequence  thereof,  does  not  cover  i 
loss  of  a  vessel,  where  the  bursting  tore  out  the  side  of  the  vessel  so  that  sle 
sank  in  five  or  ten  minutes.     Evans  v.  Columbian  Ins.  Co.,  798. 

37.  Owners  of  goods  insured  against  perils  of  the  seas,  '*  free  of  particabr 
average,"  may  recover  as  for  a  total  loss,  if  there  is  an  abandonment,  though 
some  of  the  goods  are  brought  into  port.  Wallerstein  r.  Columbian  iiu.  G., 
798. 
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INTEREST.    See  Attachment,  3  ;  Bills  ak d  Notes,  21,  22 ;  CoBroRATiov, 
1 1 ;  ExECUTOH  AKD  Administbatob,  8y  5 ;  Usury,  4. 

1.  Interest  is  allowable  on  the  whole  of  a  judgment  eren  where  costs  are 
included  in  it.     Wether  ill  r.  Stillman,  537. 

2.  The  interest  law  of  Indiana  of  1867,  authorizing  ten  per  cent.,  gorems 
contracts  made  before  the  law  took  effect.     Pattison  v.  Jenkins,  667. 

JOINT  LIABILITY. 

1.  To  maintain  assumpsit  for  goods  sold  and  deliyered  against  two  defend^ 
ants,  plaintiff  roust  show  a  joint  promise.     Fuller  r,  Miller,  130. 

2.  In  an  action  against  two  persons  on  a  special  agreement,  plaintiff  can- 
not recover  unless  he  avers  and  proves  a  joint  undertaking.  Lee  v.  Bolles, 
413. 

JOINT  TENANT. 

1.  An  estate  made  to  husband  and  wife  during  coverture,  does  not  consti- 
tute a  joint  tenancy  or  tenancy  in  common,  both  are  seised  of  the  entirety. 
McCurdy  v.  Canning^  347. 

2.  Neither  can  dispose  of  any  part  without  the  other's  consent,     hi. 

3.  A  purchaser  at  sheriff's  sale  under  judgment  against  the  husband,  can- 
not recover  possession  during  the  wife's  life.    Id. 

JUDGMENT.     See  Interest,  1. 

1 .  Where  there  is  a  valid  writ  and  levy,  the  judgment  of  a  court  in  attach- 
ment suits,  cannot  be  held  void  collaterally  in  other  suits.  Cooper  v.  Rejf- 
noldSf  62. 

2.  In  favor  of  or  against  a  dead  man  is  not  a  nullity.  Carr  v.  Townaen^s 
Executors,  201. 

3.  In  a  scire  facias  on  a  judgment,  the  defendant  cannot  go  behind  the  ori- 
ginal judgment.     Id. 

4.  The  judgment  of  a  court  of  another  state,  if  properly  authenticated,  has 
the  same  conclusiveness  in  a  foreign  state  as  at  home.  Wetherill  v.  Stillman^ 
536. 

5.  A  judgment  insufficiently  authenticated  cannot  be  read  in  evidence.   Id. 

6.  A  judgment  obtained  by  wilful  perjury  may  be  vacated.  Laithe  v. 
McDonald,  538. 

7.  An  erroneous  judgment  or  execution  is  not  void.  Wilkinson* s  Appeal, 
538. 

8.  No  one  but  the  defendant  can  take  advantage  of  an  irregular  execu- 
tion.    Id. 

9.  A  judgment  by  default  on  a  service  of  a  summons  on  the  return-day  is 
not  void.     Armstrong  y.  Grant,  604. 

10.  A  judgment  in  favor  of  a  trustee,  in  an  action  by  the  principal  defend- 
ant in  another  action  previously  begun  by  trustee  process,  is  not  conclusive- 
upon  the  question  of  trustee's  discharge.     Wi^ster  r.  Adcms,  604. 

11.  An  auditor  cannot  declare  a  judgment  on  an  amicable  scire  facias  void 
and  no  lien,  for  want  of  a  stamp.    EdSoards*s  Appeal,  746. 

12.  An  irregular  judgment  may  be  rerersed  on  error  bat  is  good  until  then, 
and  an  auditor  cannot  disregard  it.    Id. 

13.  A  confession  of  judgment  ^'by  defendants"  in  a  suit  against  two^ 
where  only  one  is  served,  is  valid.     Hatch  v.  Stitt,  799. 

JUROR.    See  Corporation,  6. 

1.  The  expression  of  the  opinion  that  the  defendants  ''ought  to  have 
received  the  votes  of  all  registered  persons,"  does  not  disqualify  one  as  a 
juror  in  an  action  against  such  defendants,  as  judges  of  an  election,  for  re- 
fusing a  vote.    Elbin  v.  Wilson,  407. 

2.  A  grand  juror  cannot  be  required  to  state  what  efforts  he  made  to  pro- 
cure an  indictment,  what  opinions  were  expressed,  or  what  was  the  action  of 
any  juror.     Id. 

JUSTICE  OF  THE  PEACE. 

The  granting  of  an  appeal  by  a  justice  is  a  jodicial  act,  and  he  is  noft 
liable  for  refusing.    Jordan  r.  Hanson,  201 . 
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LANDLORD  AND  TENANT.    See  E»toi»fkl,  5  ;  Title,  7. 

1 .  Attornment  is  unnecessarj  in  Pennsylvania.      Tilford  y.  FUadng,  410. 

2.  An  alienee  may  proeeed  in  his  own  name  to  recover  possession  of  pre- 
mises let  by  his  alienor.     Id, 

3.  An  executed  lease  of  land  is  inoperative  if  the  lessor's  wife  refnses  to 
acknowledge  it,  and  it  may  be  destroyed  by  the  lessor  or  refused  by  the  lessee. 
TcUham  V.  Lewis  j  539. 

4.  An  attachment  on  order  of  conrt  of  tenant's  goods  is  not  an  execution 
within  the  meaning  of  the  statute  of  8  Anne,  ch.  14,  sect.  I,  but  landlord  is 
eiHitled  to  his  rent  out  of  the  proceeds  of  the  sale.  Thomson  v.  Baltimore 
Steam  Co.,  539. 

5.  A  tenancy  under  a  written  lease  may  be  proved  by  parol.  Baynor  v. 
Lee,  605. 

6.  Where  the  lessee  under  a  lease  for  the  term  of  one  year,  with  the  option 
three,  continues  in  possession  after  the  first  year,  he  elects  to  hold  for  the  full 
term.     Delashman  v.  Berry,  667. 

7.  The  Act  of  December  14th  1863  of  Pennsylvania  is  a  complete  system 
for  obtaining  possession  by  a  landlord.     Brovm^s  Appeal^  797. 

LEGACY. 

A  gift  of  the  interest  of  a  sum  during  life,  and  at  the  death  of  4enant  for 
life,  of  the  principal  to  another,  is  a  vested  legacy  in  the  latter.  Thamau^s 
ExWs,  v.  Anderson* s  ExWs.y  349. 

LEGAL  TENDERS. 

The  Lboal  Tender  Decibiohs,  73. 

LICENSE.     See  Actioic,  6. 

LIEN.    See  Husband  and  Wife,  20;    Shipping,  7;  Vendob  and  Pus- 
chaser,  4. 

A  judgment-creditor  who  advances  money  on  the  faith  of  an  unencumbered 
title  by  the  record,  and  without  notice,  has  priority  of  lien  to  the  vendor  for 
unpaid  purchase-money.    Hulett  v.  Whipple^  349. 

LIMITATIONS.    See  Confedebatb  States,  21 ;  Mobtoaob,  14. 

1.  The  operation  of  the  Statute  of  Limitations  by  a  cause  not  mentioned 
in  the  statute,  will  not  be  prevented  for  a  longer  time  than  such  suspension 
is  an  enforced  one.     Braun  v.  Saurwein,  69. 

2.  Mutual  accounts  to  save  the  running  of  the  statute,  must  be  open  and 
current,  and  show  a  reciprocity  of  dealing.     Waster  v.  Byrnes^  130. 

8.  A  defence  complete  under  the  Statute  of  Limitations  cannot  be  taken 
away  by  statute,  ordinance,  or  constitutional  amendment.  Girdner  v.  Heis- 
keil,  201. 

4.  A  suit  to  recover  for  the  death  of  a  person  under  section  784  of  the 
Code  of  Indiana  must  be  commenced  within  two  years.  Hanna  v.  Jefferson- 
villeR.  Cb.,  201. 

5.  An  agreement  not  to  plead  the  statute,  cannot  be  given  in  evidence, 
upon  a  replication  to  a  plea  that  there  was  no  promise  within  six  years. 
Cowart  V.  Perrine,  202. 

6.  The  promise  should  be  alleged  in  the  bill,  and  if  omitted  by  inadvertence, 
the  complainant  may  amend.     Id, 

7.  The  statute  is  a  good  plea  to  a  bill  for  account  of  trust  funds,  where  the 
trust  arises  only  by  implication.    McClane's  Adm*x  v.  Shepherd^ m  Ex.,  279. 

8.  A  payment  on  account  of  an  existing  debt  is  an  unequivocal  acknowl- 
edgment and  will  take  it  out  of  the  Statute  of  Limitations.  Barclay' t  Appml, 
349.      • 

9.  The  statutes  of  limitations  of  the  state  of  Georgia  passed  during  the 
war,  however  defective  they  may  have  been  in  point  of  original  anthority. 
were  ratified  by  the  Constitution  of  1868,  and  are  valid.     Davis  v.  Baidter 
519. 

10.  The  death  of  a  creditor  does  not  suspend  the  running  of  the  statute 
Green  Adm*x  v.  Goble,  589. 

11.  The  acknowledgment  must  be  in  writing  to  take  a  claim  out  of  tie 
statute.    Id, 
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12.  The  effect  of  eyidence  of  continaoas  posseflsion  u  the  bAflU  of  a  claim 
of  title,  is  not  diminished  by  proof  of  occasional  interrnptions.  Raynor  y. 
Lee,  604. 

IS.  Where  a  sherifTs  rendee  refuses  to  comply  with  a  sale,  and  the  land 
is  sabseqnently  sold,  the  statate  begins  to  run  from  the  time  of  refusal. 
f)mk  ▼.  Smith,  749. 

14.  The  failure  to  pay  was  the  breach  from  which  the  canse  of  action 
arose,  the  promise  to  pay  being  the  bid.    Id. 

15.  In  an  action  against  an  attorney  for  neglect  to  collect,  the  statute  be- 
gins to  run  from  the  time  the  attorney  first  became  liable.  Rhinee's  Admire 
v.  Evantt,  794. 

16.  Suit  for  neglect  in  not  commencing  proceedings  was  brought  against 
an  attorney  seven  years  and  five  months  after  a  note  had  been  placed  in  his 
hands  for  collection.    Held,  as  matter  of  law,  that  the  statute  was  a  bar.  Id. 

17.  The'  statute  runs  against  a  county  or  other  municipal  corporation. 
^^Ntdlum  tempus  oecurrit  reipublioB,  applies  to  the  soveretgn  only.  Evans  ▼. 
Erie,  799. 

LIS  PENDENS. 

1.  Purchaser  of  land  during  suit  takes  subject  to  plaintiff's  rights. 
Haughwout  y.  Murphy,  202. 

2.  Lis  pendens  only  takes  effect  from  seryice  of  the  aubpana.     Id. 

3.  A  subsequent  purchaser  of  land  is  only  protected  as  to  money  actually 
paid  before  notice.    /</. 

MANDAMUS. 

1.  Will  lie  to  reinstate  a  city  attorney,  wrongfully  removed  from  office. 
City  of  Madison  y.  Korhly,  70. 

2.  The  writ  cannot  be  properly  granted  to  one  who  has  previously  institu- 
ted proceedings  in  equity  for  the  same  canse  of  complaint.  Hardcastle  v. 
Maryland  R.  Co.,  130. 

3.  Will  lie  by  a  volunteer  to  compel  the  officers  of  a  town  to  pay  a  bounty. 
People  ex  rd.  Vanderlin  v.  Iforf tn,  411. 

4.  Will  not  lie  where  a  statute  has  provided  an  adequate  remedy  at  law. 
State  ex  rd.  Wheeler  y.  McAuliff,  605. 

MARRIAGE.    See  Husband  and  Wxfb,  I. 

MASTER  AND  SERVANT. 

1.  An  agreement  to  pay  an  agent  ^'  ^3000  in  eqoal  quarterly  payments," 
creates  a  hiring  fo^  a  year.     Kirk  v.  ffartman,  69. 

2.  One  hired  for  no  definite  time,  is  a  hiring  at  the  will  of  both  parties, 
and  the  servant  may  be  discharged  without  notice.     2d. 

3.  Debt  will  lie  on  a  contract  for  service  for  a  determinate  time  and  fixed 
compensation,  when  the  servant  is  dismissed  before  its  expiration.    Id. 

4.  A  railroad  employee  having  knowledge  of  the  unfitness  of  a  co-em- 
ployee, and  who  does  not  give  notice  to  his  employer,  takes  the  risk  of 
injury  from  such  unfitness.     Davis  v.  D.  and  M.  Railroad  Cb.,  477. 

5.  Where  employer  and  employee  have  equal  knowledge,  and  the  latter 
continues  the  service,  each  party  takes  the  risk,  unless  the  employer  gives 
special  directions.    Id. 

6.  Principal  is  liable  for  his  servant's  incompetency  or  negligence,  and 
also  for  his  careless  performance  of  his  employment.    Zaimsa  v.  Albany  Gas 

^  Co.,  799. 

MISNOMER. 

Misnomer  of  one  of  the  partners  is  unimportant,  if  the  name  of  the  firm 
is  correct.     Rushton  v.  Rowe,  344. 

MONET.     See  Comtliot  of  Laws,  8. 

MORTGAGE.    See  Action,  1 ;  Attacrmsnt,  2 ;  Confsderatb  States,  3 ; 

CORFOBATION,  13;  DeBTOR   AND  CREDITOR,  8,  10;   FRAUDS  OF  StATUTB, 

8 ;  Partnership,  1 1 ;  Shipping,  3. 
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MOKTGAGE. 

1 .  Parties  haying  a  substantial  interest  in  the  property  are  entitled  to  be 
made  defendants  in  a  snit  to  foreclose.     Boies  ▼.  Miller^  69. 

2.  A  mortgagee  could  not  foreclose  his  mortgage  by  proceedings  in  a 
court  within  the  Union  lines  during  the  rebellion,  when  the  mortgagor  was 
within  the  Confederate  lines.  A  notice  to  the  mortgagor  by  publicatiou  in  a 
newspaper  was  not  a  legal  notice,  and  proceedings  founded  thereon  were 
wholly  Toid.     Dean  r.  Nelson,  221. 

3.  A  mortgage  made  for  future  adrances  is  good  against  a  subsequent  par- 
chaser  or  mortgagee.     Famum  Y.Bumetty  203. 

4.  An  instrument  under  seal  is  good,  though  no  consideration  was  given  for 
it.     Id. 

5.  A  mortgagee  who  has  been  paid,  is  liable  to  a  penalty  for  refusal  to  enter 
satisfaction  on  the  record.     Verge*  t.  Gibony^  203. 

6.  The  failure  of  a  mortgagee  to  keep  his  covenants  is  no  defence  to  a 
suit  for  foreclosure.     Coursen  v.  Ca^field^  279. 

7.  A  hondjide  purchaser  for  valuable  consideration  holds  subject  to  every 
equity  and  defence  to  which  the  mortgage  is  subject  in  the  hands  of  the  mort- 
gagee.    Id, 

8.  The  purchase  of  a  mortgage  by  the  executors  of  the  mortcragor,  where 
a  third  party  owns  the  premises,  does  not  satisfy  it.  Stillman*8  ExWs  v.  Still- 
man^  349. 

9.  A  mortgagor  who  has  sold  land  subject  to  the  mortgage  as  part  of  the 
consideration,  is  entitled  to  be  subrogated  to  the  mortgngC)  and  repaid  what 
he  has  paid  on  his  own  bond,  if  he  is  the  donee  of  the  mortgage.     Id. 

10.  Where  land  subject  to  a  mortgage  is  conveyed  in  two  parcels,  and  the 
parcel  last  conveyed  is  released,  the  other  parcel  must  pay  such  proportion 
of  the  mortgage  as  its  value  bore  to  the  whole  tract  at  the  time  of  the  con- 
veyance of  such  parcel.    Id, 

11.  A  deed  absolute  on  its  face,  but  given  as  security  for  the  payment  of 
money,  is  a  mortgage,  and  subject  to  redemption.     Crane  v.  Decamp,  351. 

12.  A  mortgage  will  pass  all  structures  or  fixtures  that  may  be  afterwards 
erected  on  the  land  by  the  mortgagor.  P.  W.  and  B*  Railroad  v.  Woelpper, 
411. 

13.  Whenever  there  is  an  advance  of  money  to  be  returned  within  a  speci- 
fied time  upon  the  security  of  an  absolute  conveyance,  it  is  a  mortgage  what- 
ever the  form  adopted  or  the  understanding  of  the  parties.  Harper's  Appeal^ 
411. 

14.  The  Statute  of  Limitations  is  no  bar  to  a  reconveyance  in  such  a  case. 
Id, 

15.  The  mortgagee  in  possession  will  be  allowed  for  reasonable  improve- 
ments.   Id, 

16.  A  mortgage  of  property  "to  be  thereafter  acquired,"  is  good  and 
binding.     P,  W*  ^  B»  Railroad  y,  Woelpper,  411. 

17.  One  may  grant  the  future  accretions  of  any  subject  ha  owns  at  the 
time  of  the  grant.     Id, 

18.  Equity  will  treat  a  mortgage  of  property,  whether  real  or  pcrwnal,  to 
be  subsequently  acquired,  as  a  binding  contract.    Id. 

19.  A  mortgage  of  real  estate  is  valid  without  attestation.  Carrioo  v. 
Farmers*  Bank,  414. 

20.  A  chattel  mortgage  can  be  avoided  for  usury  by  a  judgment-creditor 
of  the  mortgagor.     Carow  v.  Kelly,  600. 

21.  Under  the  laws  of  1859  of  Maine,  the  mortgagee  of  personal  property 
could  aot  commence  an  action  against  the  officer  attaching  such  property 
until  he  had  given  him  forty-eight  hours'  notice.     Nichols  r.  Perry,  605. 

22.  The  fact  that  the  officer  knew  of  the  mortgage  does  not  excuse  want 
of  notice.     Id. 

23.  By  the  statute  of  Colorado  a  mortgage  is  not  assignable  so  as  to  cu' 
out  any  defence  of  the  mortgagor,  and  the  fact  that  it  was  given  as  securit; 
for  a  negotiable  note  does  not  alter  its  character  in  that  respect.  Longen  v 
Carpenter,  650, 

24.  The  assignment  of  a  negotiable  note  secured  by  mortgage  carries  tie 
mortgage  with  it  as  an  incident,  but  this  is  so  only  in  equity,  and  if  tie 
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assignee  comes  into  equity  to  foreclose  the  mortgage  he  will  be  made  to  do 
equity  in  regard  to  any  defence  the  mortgagor  may  have  against  the  original 
mortgagee.     Lougen  y.  Carpenter^  650. 

25.  A  promissory  note  though  secared  by  mortgage  is  still  negotiable,  and 
•  when  a  holder  for  yaiue  who  took  in  good  faith  before  maturity  sues  on  the 

note  at  law  he  will  bo  entitled  to  judgment  for  the  full  amount  of  the  note  ; 
but  if  he  goes  into  equity  to  foreclose  the  mortgage  the  court  will  let  in  any 
defence  that  would  have  been  good  against  the  mortgagee  himself.     Id. 

26.  A.  made  a  promissory  note  to  B.  and  secured  it  by  a  mortgage,  and 
also  by  a  quantity  of  wheat  delivered  to  B.  to  be  sold  and  the  proceeds  applied 
in  payment  of  the  note.  B.  sold  a  portion  of  the  wheat  but  did  not  apply  the 
proceeds  to  A.*s  credit,  and  subsequently  assigned  the  note  and  mortgage  to 
C.  On  a  bill  in  equity  by  C  to  foreclose  the  mortgage,  it  was  held  that  A. 
could  recoup  the  value  of  the  wheat  sold  by  B.  before  the  assignment.    Id, 

MUNICIPAL  CORPORATION.    See  Limitations,  17  ;  Rivbk,  4. 

1.  A  municipal  corporation  created  by  legislative  act  is  not  dissolved  by  its 
failure  to  elect  officers.     Welch  v.  St.  Genevieve,  512. 

2.  In  this  country,  officers  do  not,  in  the  sense  of  the  English  books,  con- 
stitute an  integral  part  of  the  corporation,  but  they  are  the  mere  agents  or 
servants  of  the  corporate  body.    Id, 

3.  Municipal  corporations  cannot  be  dissolved  by  the  courts  for  non-user 
or  misuser  of  their  powers  or  franchises.    Id, 

4.  Where  a  judgment  existed  against  a  municipal  corporation,  having  no 
property  subject  to  sale,  and  whose  duty  it  was  to  levy  and  collect  a  special 
tax  to  pay  the  judgment,  and  where  the  corporation  was  without  officers,  and 
would  not,  though  having  the  power,  supply  itself  with  officers,  the  court 
appointed  its  marshal  to  assess,  levy,  and  collect  the  requisite  tax ;  but  sus- 
pended the  order  so  as  to  allow  the  corporation  to  reorganize  and  itself  to 
collect  the  tax.     Id. 

5.  The  Ousting  Ordinance  passed  by  the  Constitutional  Conventioi^  of 
Missouri  and  the  General  Town  Incorporation  Act  of  that  state,  construed 
and  applied.     Id, 

6.  Bonds  issued  by  a  municipal  corporation  though  not  authorized  by  an 
existing  statute,  become  binding  if  they  are  subsequently  ratified  by  the  legis- 
lature.    Steines  v.  Franklin  Co.^  746. 

NEGLIGENCE.     See  Comvon  Cabbibr,  9,  13,  17  ;  Railroad,  14. 

1.  It  is  negligence  on  the  part  of  a  railroad  not  to  furnish  comfortable 
sitting  room  for  all  of  its  passengers  unless  the  train  is  unexpectedly  crowded 
by  a  large  party  going  a  few  miles.     Quinn  v.  Illinois  C,  Bailroadf  132. 

2.  It  is  negligence  on  the  part  of  a  passenger  to  stand  on  the  platforms  if 
there  is  standing  room  in  the  cars.    Id. 

3.  A  city  railroad  company  will  be  liable  for  an  injury  occurring  at  a 
street  crossing,  resulting  from  the  work  having  been  done  in  an  unskilful 
and  improper  manner,  although  such  work  meet  the  approval  of  a  city  in- 
spector, appointed  by  an  ordinance  to  oversee  such  work.  Delzell  v.  Ind,  and 
Cin,  Railroad  Co.,  204. 

4.  An  owner  of  a  wreck  sunk  in  navigable  waters  is  not  liable  for  injuries 
to  navigators.     Winpenny  v.  Philadelphia,  540. 

5.  The  negligence  of  the  party  relying  on  false  representations  is  no 
answer  to  an  action  for  damages  resulting  therefrom.     Eaton  v.  Winnie,  540. 

6.  The  owner  of  a  tow-boat  on  a  river,  is  not  responsible  for  injury  to  one 
of  the  tow,  without  proof  of  negligence  or  want  of  skill.  Tafl  v.  Carter, 
540. 

7.  When  the  facts  are  agreed,  what  constitutes  negligence  is  a  question  of 
law.     Kansas  Pacijic  Railroad  v.  Butts,  668. 

8.  It  is  not  negligence  per  se  to  permit  standing  grass  and  weeds  on  a  rail- 
way track.     Id, 

9.  In  an  action  for  negligence  if  the  plaintiff  makes  out  a  primi[ facie  case, 
the  burden  is  on  the  defendant  to  disprove  care.  Penna,  Canal  Co,  v. 
Bentley,  746. 

10.  If  the  plaintiff's  case  discloses  contributory  negligence  he  cannot 
recover.    Id. 
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1.  The  court  will  order  a  new  trial  where  the  amoont  of  damages  showi 
that  the  jury  were  infiaenced  bj  passion  and  prejudice.  Unifm  Pacific  Rail- 
road y.  Handy  478. 

2.  As  a  general  rule,  where  improper  evidence  has  been  receiyed  afler 
objection,  the  party  prejudiced  by  it  has  a  right  to  a  new  trial.  Kaji  v. 
Thotnpaon^  594. 

3.  Where  defendant  died  after  yerdict,  and  pending  a  motion  for  a  new 
trial  on  his  behalf,  the  ordering  the  new  trial  was  suspended  to  enable  the 
plaintiff  to  apply  to  the  court  to  impose  terms  on  making  the  rule  absolute. 
Id, 

4.  To  entitle  the  defendant  to  a  new  trial  on  the  ground  that  the  plaintiff 
has  not  proved  his  case,  it  must  appear  that  the  cause  is  unproved  in  its  entire 
scope.     Updike  v.  Abel^  747. 

NUISANCE. 

The  question  of  nnisaace  must  be  determined  by  general  and  fixed  lam. 
Yatea  v.  Milwaukee^  207. 

OFFICE  AND  OFFICER.     See  Aoknt,  9;   Elkction,  2;  Quo  Wassasto, 
4 ;  Taxation,  19. 

1.  A  person  legally  entitled  to  an  office,  may  demand  the  office,  and  cannot 
be  restricted  to  compensation.     City  of  Madison  v.  Korhley,  70. 

2.  Title  to  an  office  is  derived  from  election  or  appointment.  A  commis- 
sion is  merely  evidence  of  title.     Hunter  y.  Chandler^  440. 

3.  An  action  Tbr  money  had  and  received  will  lie  in  favor  of  a  person 
legally  entitled  or  in  possession  of  an  office,  against  one  who  has  usurped  or 
intruded  into  it,  for  the  recovery  of  the  fees  received  by  the  intruder ;  but 
where  a  party  claiming  the  title  has  not  been  in  actual  possession,  and  his 
claim  is  disputed,  he  must  first  establish  his  title  by  some  appropriate  legal 
proceeding.  The  title  to  an  office  cannot  be  determined  in  an  action  for 
fees.     Id. 

4.  The  official  acts  of  an  officer  de  facto  are  valid  while  he  is  in  possession. 
Board  of  Auditors  v.  Benoit,  541. 

5.  No  claim  can  be  enforced  against  a  county  for  a  salary  except  for  the 
period  the  claimant  was  incumbent.     Id, 

PARTNERSHIP.     See  Abbumpsit,  8. 

1.  In  a  suit  against  two  as  partners  on  contract,  the  question  would  be 
whether  they  were  partners  in  that  contract.     Kirk  v.  Hartman,  70. 

2.  Where  one  partner  has  had  entire  charge  of  the  business,  he  is  to  be 
debited  with  the  whole  capital,  as  well  as  the  proceeds  of  sales  made  by  him. 
Gunnell  v.  Bird^  70. 

3.  One  partner  cannot  become  the  owner  of  the  partnership  property  with- 
out the  consent  of  the  others.     Comstock  v.  Buchanafij  131. 

4.  Nor  can  one  partner  sell  the  property  to  himself,  though  he  may  to  third 
parties.     Id. 

5.  Equity  will  enjoin  one  partner  from  violating  the  rights  of  his  copartner. 
Marble  Co.  v.  Ripley,  204. 

6.  Declarations  of  one  partner  admissible  to  prove  partnership.  Benndtt 
V.  Holmes,  204. 

7.  Cbiteria  op  Partnership,  209. 

8.  In  a  question  as  to  E.  being  a  partner,  H.  of  the  firm  of  H.  &  F.  testi- 
fied to  J.  being  a  partner,  and  that  E.  asked  for  the  books  and  said  he  had 
as  much  interest  as  J.  Held,  that  the  books  of  H.  &  F.  were  admissible. 
Frick  V.  Barbour,  407. 

9.  To  entitle  the  holder  to  recover  against  the  partners,  on  a  note  made 
by  a  member  of  the  firm  he  must  prove  either  that  the  money  was  borrowed 
on  the  credit  of  the  partnership,  or  that  it  was  used  in  the  business  of  the 
firm.     National  Hank  v.  In  graham,  412. 

10.  If  the  money  was  loaned  on  the  individual  credit  of  the  maker  of  toe 
note,  the  using  of  the  money  by  the  firm  would  not  render  the  firm  liable.   Id. 

11.  The  mortgagee  of  an  undivided  half  of  real  estate,  owned  by  a  part- 
nership but  mortgaged  by  a  member  of  the  firm  for  his  debt,.cannot  foredoM 
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as  against  the  sheriiTa  Tendee  of  the  land,  sold  under  a  Jodgment  against 
the  firm  for  a  debt  contracted  before  the  execution  of  the  mortgage.  Jxistner 
V.  SindlingeTf  667. 

12.  Under  the  code  of  Indiana  a  partner  can  soe  his  partner.  Page  r, 
Thompion^  667. 

IS.  Where  attorneys  as  partners,  recoTer  a  judgmenti  and  after  dissolntion 
one  collects  and  fails  to  paj  it  over,  the  other  is  liable  to  an  action  for  the 
money.     Bryant  t.  Hawkins,  746. 

PARTITION. 

1.  The  surrender  of  the  entire  interest  of  a  sister  in  real  estate  descended 
to  her  and  others,  for  a  gross  sum,  constitutes  a  sale.  Thomat  ▼.  Farmert* 
Bank,  131.    . 

8.  The  claim  of  a  parcener  who  haa  surrendered  her  interest  for  a  sum  in 
gross,  bears  no  resemblance  to  a  charge  for  owelty  of  partition.     Id, 

3.  A  court  of  equity  will  not  interfere  with  proceedingfs  in  partition  begun 
at  law,  unless  necessary  to  protect  a  party  from  fraud.    Hall  t.  Piddock,  349. 

4.  A  tenant  in  common  who  has  made  improvements  on  the  land  is  entitled 
to  an  equitable  partition.     Id, 

5.  It  is  no  bar  that  such  improvements  were  made  by  the  tenants  in  rever- 
sion during  the  life  estate.    Id, 

6.  The  report  of  a  referee,  not  in  accordance  with  the  decree  in  partition, 
is  erroneous  and  must  be  set  aside.     Hobart  v.  Hohart,  412. 

7.  Where  the  rights  of  parties  in  partition  hare  been  adjudged  by  the 
decree  to  be  different  from  what  tliey  are  in  law,  the  decree  must  be  reversed.  Id, 

8.  Advancements  made  to  a  child  during  parents'  lifetime  must  be  pro- 
vided for  in  the  decree.    Id, 

PASSENGER.    See  Railroad,  2,  13. 

PAYMENT.     See  Agbbement,   2 ;  Bills  aicd  Notes,   13 ;    Confederate 
States,  6,  18;  Customs,  I ;  Practice,  8;  Taxation,  12. 

1.  Appropriation  of  payments  made  by  mutual  assent  cannot  be  revoked 
without  such  assent.     Plummer  v.  Er skint,  541. 

2.  Where  a  bank  pays  a  debt  of  one  of  its  depositors,  and  takes  his  note  under 
an  agreement  that  the  balance  in  bank  shall  be  applied  in  repayment,  it  is  an 
appropriation,  and  the  balances  may  be  deducted  in  a  suit  by  a  receiver  of 
the  bank,  on  the  note.     Chase  v.  Petroleum  Bank,  794. 

3.  One  attempting  to  defraud  another  by  payment  cannot  ask  repayment 
from  him  attempted  to  be  defrauded.     Bleakley^s  AppecU,  797. 

PLEADING.    See  Release  ;  Tender. 

1.  In  trespass  quare  clausum  f regit ^  ''not  guilty''  puts  the  plaintiflTs  pos- 
session in  issue.     McCausland  v.  Fleming,  63. 

2.  In  a  suit  on  a  promissory  note  it  is  sufficient  to  allege  that  the  defend- 
ant executed  the  notes  ;  the  question  of  authority  is  one  of  evidence  and  not 
of  pleading.     Slivin  v.  Rippeg,  70. 

8.  The  non-joinder  of  a  party  in  actions  ex  ddicio  can  only  be  taken 
advantage  of  by  plea  in  abatement.     Cooper  v.  Grand  Trunk  Railroad,  204. 

4.  A  petition  stating  sufficient  facts  to  constitute  a  cause  of  action,  is  suffi- 
cient.    FitzpairickY,  Gebhart,  54\, 

5.  Amendments  of  pleadings  may  be  in  three  ways :  1st.  By  interlineation  ; 
2.  By  writing  on  separate  paper ;  3.  By  re-writing  the  original  pleading.    Id, 

6.  An  objection  to  a  petition  for  insufficiency  is  only  good  when  there  is  a 
total  failure  to  allege  some  matter  essential  to  the  relief  sought.  Laithe  v. 
McDonald,  542. 

7.  Under  the  common  count  of  goods,  wares,  and  morchnndise  sold  and 
delivered,  evidence  of  the  sale  of  oxen  is  admissible.  Weston  v.  McDowell, 
605. 

8.  A  plea  in  abatement  must  be  direct  and  positive.     Stiverg  v.  Ni/e^  667. 

9.  The  pendency  of  an  action  of  trespass  against  a  deputy,  for  wrongful 
acts,  cannot  bo  pleaded  in  abatement  in  an  action  against  the  sheriff  for  the 
same  cause.    Id, 
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10.  Nor  is  the  pendency  of  snch  suit  against  the  deputy  a  release  of  the 
latter  action.     Severy  t.  Nye^  667. 

11.  A  complaint  for  damages  for  fraud alent  representations  in  the  sale  of 
real  estate,  must  contain  an  averment  that  rendee  relied  upon  such  represen- 
tations.    Goings  Y.  White,  671, 

12.  A  suit  brought  by  an  insurance  company  in  its  name,  on  a  note  made 
to  N.  B.,  **  agent  of  the  company,"  is  properly  brought.  Black  y.  Enterprisn 
Ins.  Co.,  746. 

13.  An  answer  to  a  suit  on  a  note,  alleging  that  the  plaintiff  is  a  foreign 
insurance  company,  but  failing  to  show  a  non-compliance  with  the  require- 
ments of  the  Act  of  December  21st  1865  of  Indiana,  is  bad  on  demurrer.   U. 

14.  An  answer  to  a  suit  on  a  note  alleging  that  it  was  given  to  a  third 
person  for  goods  bought  by  the  defendant  and  was  only  made  payable  to  the 
plaintiff  that  he  might  collect  it  as  agent,  and  for  no  other  pur^se,  is  bad, 
because  it  does  not  allege  that  plaintiff  was  not  the  owner.  WaddU  ▼.  Har- 
heck,  747. 

POWERS.     See  Will,  9. 

1.  The  intention  of  the  donee  of  a  power  is  the  criterion  to  determine  its 
execution.     Bingham* s  Appeal,  413. 

2.  The  subject  of  a  power  is  the  property  of  the  donor  not  of  the  donee  in 
whom  it  is  only  a  trust.    Id, 

3.  The  law  of  the  sittu  of  the  subject  of  the  power  controls  its  execution.  Id. 

PRACTICE.     See  Admiralty,  1,  3,  6  ;  Inbubaitce,  16  ;  Judgxekt,  9 ;  New 
Tbial,  3. 

1.  A  verdict  for  '^  all  land  lying  in  C.  county  down  to  the  line  established 
by  G.  and  V.  in  1849,"  the  said  line  being  the  public  recorded  boundary  line 
of  a  county,  is  sufficiently  certain.     Smith  v.  Brotherline,  50. 

2.  The  assignee  of  an  account  must  sue  in  his  own  name  as  plaintiff.  Long 
T.  Heinrich,  192. 

3.  A  court  having  once  stated  the  law  correctly  in  its  charge,  it  is  not 
error  to  refuse  a  restatement.     Gillet  v.  Ccrvm,  402. 

4.  A  plaintiff  may  join  in  one  action  as  defendants  the  maker  and  guar- 
antor of  a  note.    IJendrix  v.  Fuller^  403. 

5.  A  statement  of  the  facts  of  a  case  by  a  judge  of  the  Superior  Court  for 
the  purpose  of  reserving  the  case  for  the  advice  of  the  Supreme  Court,  is  not 
a  part  of  the  record  in  the  case.     Lord  v.  Litchjield,  493. 

6.  Where  both  parties  to  a  suit  move  for  a  new  trial  or  file  motions  in 
error,  the  party  should  go  forward  in  the  argument  whose  right  it  was  to  go 
forward  in  the  court  below.     Sellew*s  Appeal,  708. 

7.  A  judge  is  not  bound  to  submit  a  mere  spark  of  evidence.  EUiMY. 
Lycoming  Ins,  Co,,  745. 

8.  Payment  of  money  into  court,  where  the  declaration  is  on  a  special 
contract^  supersedes  the  necessity  of  proving  it.     Id, 

9.  It  is  an  acknowledgment  of  the  right  of  action  to  the  amount  brought 
in,  but  not  beyond.    Id. 

10.  Such  payment  waives  no  defence.    Id. 

11.  After  payment  the  defendant  may  take  a  defence  which  goes  to  the 
whole  cause  of  action.     Id. 

12.  After  judgment  it  is  too  late  for  the  unsuccessful  parly  to  object  that 
the  recovery  was  on  grounds  not  alleged  in  the  complaint.     Updike  v.  Ahei, 

747. 

13.  In  an  action  for  fraudulent  representations  of  the  vendor,  the  court 
charged  that  if  the  vendee  expressly  said  he  would  not  purchase  lands  held 
under  a  tax  title,  and  the  vendor  sold  him  a  tax  title,  fal|ely  representing  it, 
it  was  a  fraud :  Hdd,  to  be  correct.     Updyke  v.  Ahel^  750. 

14.  Where  a  complainant  in  chancery  amends  his  bill  after  answer  filed, 
the  defendant  is  entitled  to  be  informed  of  the  amendment  either  by  notice 
under  rules  of  court,  or  by  service  of  process  under  the  amended  bill,  ife- 
zeik  V.  McGraw,  790. 

15.  After  such  notice  or  service  the  complainant  must  have  a  decree  that 
the  amended  bill  be  taken  pro  con/esso  for  want  of  an  answer  before  he  can 
be  entitled  to  a  final  hearing  and  decree.     Id, 
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PROFESSIONAL  ETHICS. 

1.  Proper  Limits  of  Profbbsional  Bbsfonsibilitt  and  Dutt,  281. 

2.  Tub  Ukspomsibilitibb  and  Dutisb  or  thb  Leoal  Fkofbbsion,  545. 

QUO  WARRANTO. 

1.  Mast  set  forth  all  the  facts  which  show  that  the  relator  is  entitled  to  the 
office.     State  ex  rel,  Kempfy.  Boaly  132. 

2.  Is  the  proper  remedy  against  persons  usurping  the  office  of  trustees  of 
a  chartered  church.     Com.  ex  rel,  Gordon  t.  Graham,  413. 

3.  A  motion  to  quash  must  be  for  defects  in  the  suggestion  itself.    Jd, 

4.  The  judgment  on  a  quo  warranto,  at  the  suit  of  the  Attorney-General 
acting  for  the  state,  settles  the  title  as  between  the  state  and  the  defendant, 
but  does  not  fix  the  rights  of  another  person  claiming  to  be  the  rightful  officer. 
Hunter  ▼.  Chandler,  440. 

5.  If  proceedings  on  such  quo  voarranto  are  commenced  during  the  incum- 
bency of  defendant,  his  subsequent  death  or  resignation,  or  the  expiration  of 
the  term  of  office,  will  not  prevent  the  information  from  being  prosecuted  to 
judgment.     Id, 

RAILROAD.     See  Nsgliobncb,  1,8;  Taxation,  8. 

1.  A  common  carrier  of  passengers  is  responsible  for  the  wilful  miscon- 
duct of  his  servant  toward  a  passenger.    Goddard  v.  Grand  Trunk  Railway^  17. 

2.  A  passenger  who  is  assaulted  and  grossly  insulted  in  a  railway  car  by  a 
brakeman  employed  on  the  train,  has  a  remedy  therefor  against  the  com- 
pany.   Id, 

3.  If  a  brakeman,  employed  on  a  railway  passenger  train,  assault  and 
grossly  insult  a  passenger  thereon,  and  the  company  retain  the  offending 
servant  in  their  service  after  his  misconduct  is  known  to  them,  they  will  be 
liable  to  exemplary  damages.    Id, 

4.  If  two  railroads  have  authority  to  run  a  railroad  between  the  same 
termini,  neither  can  take  exception  to  an  irregularity  in  the  other,  unless  it 
shows  particular  injury.    Erie  R.  R.  v.  Del.  4r  <^*  ^*  ^'t  3^^> 

5.  Where  a  railroad  has  irregularly  appropriated  lands  of  no  particular 
value  te  the  owner,  a  court  of  equity  will  not  enjoin  their  use  by  the  com- 
pany.   Id, 

6.  A  railroad  company  not  being  in  fault  as  to  the  quality  or  character  of 
its  equipments,  the  special  risks  incident  to  property  on  account  of  proximity 
to  the  trains,  must  be  borne  by  those  placing  themselves  in  such  localities, 
Michigan  Central  R,  v.  Anderson,  477. 

7.  Railroad  companies  are  required  to  use  the  utmost  human  sagacity  and 
foresight  in  the  construction  of  roads,  to  prevent  accidents.  Union  Pacific 
R.  V.  Hand,  478. 

8.  A  defect  in  the  track  anywhere,  may  be  shown  if  it  contributed  to  the 
injury.    Id, 

9.  A  railroad  company,  like  any  other  common  carrier,  must  serve  all 
persons  alike  so  far  as  equally  within  its  power.  It  is  the  duty  of  such  com- 
pany, therefore,  to  deliver  grain  in  bulk  in  the  regular  course  of  business  to 
any^levator  along  its  line,  as  directed  in  the  consignment.  It  is  no  excuse 
that  the  company  has  made  contracts  with  the  owners  of  certain  elevators  to 
deliver  exclusively  to  them.     Railvoay  Co,  v.  People,  585. 

10.  But  a  railroad  company  cannot  be  made  to  deliver  beyond  its  own 
line,  even  though  there  is  a  connecting  track  between  its  terminus  and  the 
placis  of  consignment,  over  which  it  has  a  right  to  run  its  cars  on  payment 
of  certain  track  fees.    Id, 

11.  A  railroad  corporation  contracting  to  transport  a  passenger  from  one 
station  to  another,  does  not  obligate  itself  to  famish  him  safe  egress  and 
ingress  at  an  intermediate  station.     State  v.  Grand  Trunk  R.  Co.,  605. 

12.  A  railroad  corporation  whose  track  is  in  a  highway  may  unload  its 
cars  there,  if  it  does  not  unreasonably  interfere  with  the  use  of  the  way  for 
ordinary  travel.     Mathews  v.  Kelsey,  606. 

13.  If  a  person  enters  the  saloon-car  of  a  freight  railway  train,  and,  when 
the  train  starts,  withoat  being  requested  or  directed  to  leave,  remains  there  as 
a  passenger,  contrary  to  the  rules  of  the  company,  but  with  the  knowledge 
of  the  conductor,  who  receives  from  him  the  usual  fare  of  a  first-class  pas- 
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senger,  the  corporation  incars  the  sftme  liability  for  his  safety  aa  if  he  were 
in  their  regalar  passenger  train,     ^an  t.  Grand  Trunk  R,  R,,  615. 

14.  It  is  negligence  in  a  traveller  crossing  a  railroad  not  to  stop  and  look 
up  and  down,  because  he  is  boand  to  presume  a  train  is  coming.  Pmtna,  Cb- 
nal  Co,  V.  Bentley,  746. 

15.  Where  a  duty  is  defined,  a  failure  to  perform  it  is  negligence,  and  may 
be  BO  declared  by  the  court.     Id. 

16.  Where  the  property  of  a  landowner  is  unnecessarily  damaged  in  the 
construction  or  repairing  of  a  railroad  by  any  want  of  skill,  care,  or  prudenee 
for  his  protection,  he  may  recover  therefor  in  an  action  for  damages  as  at 
common  law,  notwithstanding  a  statutory  method  is  provided  in  the  charter. 
Terrs  Ilaute  ^  I.  R.  R.  Co,  v.  McKinleyy  748. 

REAL  ESTATE.     See  Sals,  3. 

An  owner  of  real  estate  is  not  without  a  remedy  for  injuries  done  to  the 
same,  under  chapter  113  of  the  Statutes  of  Kansas,  because  he  is  not  in  poa- 
session  at  the  time.     Fttzpatrick  v.  Gebhart,  668. 

RECEIVER.     See  CoBFOBATioy,  14,  15. 

RECEIPT. 

1.  Is  open  to  contradiction,  explanation,  or  correction.  Rusndl  v.  CSbvid, 
542. 

2.  A  written  ncknowledgment  that  the  subscriber  had  received  a  promissoiy 
.note,  and  that  the  maker  was  to  have  certain  shares  of  stock  when  issued,  is 

not  a  contract  for  the  future  sale  of  the  stock,  but  recognises  the  shares  as 
the  consideration  of  the  note.     Hopt  Iron  Works  v.  Holden^  668. 

RECORD.  See  Ackitowledoxsnt,  6  ;  Debtob  ahd  Crbditob,  90 ;  Titls,  10. 

1 .  The  failure  of  a  recorder  to  enter  in  the  index  the  names  of  parties  to 
a  deed  properly  recorded,  does  not  prevent  the  record  being  notice  to  sabse- 
quent  purchasers.     Bishop  v.  Se/meider^  13S. 

2.  A  purchaser  claiming  title  against  a  prior  deed,  as  a  bondjida  purchaser 
without  notice,  must  prove  want  of  notice,  and  payment  of  the  value  before 
notice.     Id, 

RELEASE.    See  Sheriff,  4  ;  Trust  and  Trustee,  1. 

A  plea  of  release  is  not  void  because  it  fails  to  allege  that  it  was  obtiined 
without  fraud.     McClane  Adm*x  v.  Shepherd* a  Ex*,  280. 

REPLEVIN. 

1.  In  replevin  the  verdict  need  not  describe  the  property  more  specifically 
than  the  complaint.     Anderson  v.  Lane^  205. 

2.  The  owner  of  property  disposed  of,  by  the  person  having  tt  in  charge, 
may  bring  replevin  without  previous  demand.    Bailou  v.  O'Brien,  669. 

RIPARIAN  OWNER. 

1.  The  title  of  a  riparian  owner  on  the  Allegheny  (a  navigable  stream) 
does  not  include  an  island  opposite  his  land.     Waimcright  v.  McCuUwgh^  71. 

2.  The  title  of  a  riparian  owner  between  high  and  low  water  mark  is  sub- 
ject to  the  right  of  navigation  and  improvement  of  the  stream  as  a  highway. 
Id. 

3.  The  title  of  a  riparian  owner  on  the  Ohio  extends  to  low-water  mark, 
subject  to  the  easement  in  the  public  of  navigation.  Martin  y.  City  of 
EvansrilUj  71. 

4.  Log-owners  are  liable  to  the  riparian  owners,  for  damages  caused  by 
travelling  on  the  banks.     Hooper  r.  Hobson,  72. 

5.  The  state  is  the  absolute  owner  of  the  land  below  high- water  mark 
under  all  navigable  water  within  its  territorial  limits,  and  such  land  can  be 
granted  to  any  one,  either  public  or  private,  without  making  compensation  to 
8ie  owner  of  the  shore.     Railroad  Co,  v.  Stevens,  165. 

6.  By  the  local  custom  of  the  state  the  shore  owner  can  reclaim  the  land 
between  high  and  low  water  marks,  but  such  privilege  is  a  mere  license  which 
the  legislature  may  revoke  at  any  time  before  execution.    Id. 
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7.  The  rights  conferred  bj  the  Whan  Act,  are  also  rerocable  before 
execution  by  the  landowner.     Railroad  Co,  r,  Sttnent,  165. 

8.  A  statute  giving  a  railroad  company  the  right  to  lay  their  road  along  a 
riTer  and  to  acquire  the  rights  of  the  shore  owners,  will  not  be  construed  to 
give  by  implication,  the  right  to  take  the  land  of  the  state  lying  below  the 
high-water  line.     Id. 

9.  A  riparian  t>wner  on  a  narigable  stream  has  a  right  of  free  aocess  to  the 
navigable  part,  and  a  right  to  make  a  landing  or  wharf  for  his  own  use. 
Yates  y.  Milwaukee,  207.  , 

10.  Such  rights  are  to  be  enjoyed,  subject  to  the  public  right  in  the  river 
as  a  navigable  stream.     Id, 

RIVER.     See  Cocrth,  1  ;  Ripabian  Owitir,  S,  5,  9  ;  Taxatxok,  3. 

1.  The  United  States  may  bring  an  injunction  in  the  proper  Circuit  Court 
to  protect  improvements  which  they  are  making  under  the  authority  of 
Congress  in  navigable  waters,  from  injury,  which  will  be  caused  by  works  of 
internal  improvement  within  state  limits  and  authorized  by  state  authority. 
The  power  of  the  Federal  Government,  when  called  into  exercise,  is  in  such 
cases  not  only  paramount  but  exclusive,  and  cannot  lawfully  be  interfered 
with  to  any  extent.     United  States  v.  Duluth,  449. 

2.  Whether  the  work  prosecuted  under  state  authority  will  have  the  effect 
to  interfere  with  that  prosecuted  under  the  Federal  authority,  is  a  question 
upon  which  the  opinions  of  the  government  engineers,  while  entitled  to  great 
consideration,  are  not  conclusive.    Id, 

3.  Where  the  injury  threatened  is  of  a  character  not  easily  remedied  if  the 
injunction  be  refused,  and  there  is  no  denial  that  the  act  charged  is  contem- 
plated, a  temporary  injunction  should  be  granted  unless  the  case  made  by  the 
bill  is  satisfactorily  refuted.     Id. 

4.  A  municipal  corporation  through  which  a  stream  passes  is  not  bound  to 
keep  it  navigable.     Winpenny  v.  Philadelphia,  540. 

5.  The  obligation  of  removing  obstructions  is  upon  the  United  States.    Id. 

ROAD. 

Damages  assessed  for  opening  a  road  through  land,  belong  to  the  owner  of 
the  land  at  the  time  the  road  is  opened.     Meginnis  v.  Nunamaker,  414. 

SALE.      See    Champerty;  Partition,    I;  Pleading,    11;    Receipt,  2  ; 
Stock  ;  Taxation,  18. 

1 .  Actual  delivery  of  possession  and  specification  of  price  is  necessary  to 
constitute  a  sale.     Bigley  v.  Riaher,  205. 

2.  Where  a  purchaser  never  was  in  possession,  but  the  sale  was  concluded 
in  and  evidenced  by  a  bill  of  sale,  it  is  the  best  evidence  of  the  fact. 
Bamett  v.  Williams^  407. 

3.  In  making  sales  of  real  estate  to  fix  contract  liability,  the  analogy  of 
sales  under  legal  process  will  furnish  the  rule  as  to  the  requisite  notice. 
Eldridge  v.  Bliss,  478. 

SCHOOL.     See  Constitutional  Law,  1. 

SEDUCTION. 

In  an  action  for  damages  for  breach  of  promise  to  marry,  the  jury  in  estima- 
ting the  damages  may  consider  the  fact  of  seduction.  .  Sauer  v.  Schulenherg^ 
478. 

SET-OFF.  ^ 

1.  The  right  of  set-off  is  wholly  regulated  by  statute.  Robinson  v.  Safford^ 
133. 

2.  A  mere  liability  as  endorser,  is  not  allowable  as  set-off.     Id, 

3.  But  money  received  by  plaintiff  for  hia  authorized  transfer  of  defend- 
ant's stock,  is.     Id, 

4.  Also  drafts  drawn  by  defendant  for  accommodation  of  plaintiff  and  paid 
by  the  former.     Id. 

5.  Also  amount  paid  by  defendant  to  redeem  stock,  pledged  by  plaintiff 
under  power  of  attorney,  for  money  loaned  by  a  bank  to  him.     Id. 

6.  A  judgment  for  costs  against  a  decedent's  estate  cannot  be  set  off  In  a 
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suit  by  the  administrator  against  the  jadgment  plaintiff,  on  a  note  executed 
by  the  latter  to  the  decedent.     Nave  t.  Wihon^  743. 

7.  But  a  judgment  on  a  claim  against  the  decedent  can.     Id, 

8.  In  a  suit  by  a  trustee,  the  defendant  may  set  off  a  debt  due  him  from  the 
cestui  que  trust.     Waddle  r.  Harbeck,  747. 

SHERIFF.     See  Plbadiko,  9  ;  Surety,  6  :  Title,  9. 

1 .  Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  sheriff's  sale, 
nor  is  it  per  se  proof  of  fraud.     Kloepping  v.  Stellmacher,  351. 

2.  Unexecuted  parol  agreements  to  buy  in  property  at  sheriff's  sale  for  the 
defendants  in  the  execution,  can  only  be  sustained  on  the  ground  of  fraud. 
Merritt  t.  Broum^  351. 

3.  A  sheriff  may  be  amerced  for  official  misconduct  after  his  term  has 
expired.     Armstrong  v.  Grants  669. 

4.  After  the  liability  of  a  sheriff  has  become  fixed  by  the  neglect  of  his 
deputy,  a  mere  agreement  by  the  plaintiff  not  to  commence  proceedings 
against  the  deputy  until  the  maturity  of  certain  notes,  will  not  operate  aa  a 
release  of  the  sheriff's  liability.     McKinley  t.  Tucker^  669. 

SHIPPING. 

1.  A  yessel  employed  on  the  lakes,  between  a  port  of  the  United  States 
and  a  foreign  port,  having  shipped  a  seaman  on  verbal  promise  of  certain 
wages,  and  no  shipping  articles  having  been  signed,  the  seaman  may  leave 
the  vessel  at  any  time.  If  the  seaman  has  drawn  the  full  wages  promised, 
and  does  not  demand  more  before  leaving,  be  cannot  recover  a  larger  amount. 
The  Propeller  Fremont,  340. 

2.  The  owners  of  a  ship  are  responsible  for  supplies  furnished  on  the  cap- 
tain's order,  though  in  a  home  port.      Winsor  v.  Maddock,  413. 

3.  The  assignee  of  a  mortgage  of  a  vessel  takes  it  with  all  the  powers  and 
rights  possessed  by  the  mortgagee.    Dalrymple  v.  Sheehan^  478. 

4.  The  master  of  a  vessel  is  responsible  for  the  necessary  supplies,  and  the 
interest  of  the  owners  in  the  freight  is  superior  to  the  master's  or  his  creditors', 
and  therefore  is  not  subject  to  attachment  for  supplies.    Stirling  v.  Loud,  542. 

5.  Whenever  there  is  a  risk  of  collision  it  is  the  duty  of  a  steamer  to  keep 
out  of  the  way  of  a  sailing  vessel.     P.  W,  4r  ^'  Railroad  v.  Kerr,  543. 

6.  There  may  be  dangers  and  difficulties  which  will  excuse  a  violation  of 
the  rule,  but  a  jury  must  then  determine.    Id, 

7.  The  writ  for  enforcing  a  laborer's  lien  on  a  vessel,  under  the  laws  of 
Maine  of  1858,  c.  15,  need  not  allege  whether  the  labor  was  done  before  or 
after  she  was  launched.     McCahe  v.  McRae,  671. 

8.  The  lien  attaches,  notwithstanding  the  labor  was  performed  for  one  who 
contracted  with  the  owner.    Id. 

9.  If  the  claimant  would  avoid  the  lien,  he  must  show  that  the  laborer  has 
knowingly  surrendered  or  waived  it.     Id. 

10.  A  person  claiming  a  lien,  for  labor  on  a  vessel,  is  required  to  state  in 
his  specification,  the  name  of  the  owner  only  when  he  knows  it.     Id. 

11.  It  is  no  defence,  to  an  action  for  enforcing  a  lien  on  a  vessel  after  she 
is  launched,  that  the  officer  making  the  attachment  took  a  receiptor.    Id. 

12.  Where,  in  an  action  to  enforce  a  lien  upon  a  vessel,  brought  by  a 
laborer  against  one  who  contracted  with  the  owner,  the  defendant  is  defaulted, 
such  default  is  not  evidence  against  the  claimant  as  to  the  amount  of  the 
lien  on  the  vessel.     Id. 

SLANDER. 

1.  Proof  of  a  repetition  of  the  original  charge  is  allowed,  for  the  purpose 
of  showing  the  degree  of  malice  with  which  the  slander  was  uttered.  JoAasoii 
V.  BroWn,  71. 

2.  It  is  not  error  for  the  judge  to  charge  in  an  action  of  slander,  that  if 
the  words  were  spoken  with  the  qualification,  "  if  reports  were  true,"  that 
will  not  change  the  actionable  nature  of  the  words.     Id. 

3.  It  is  not  necessary  that  all  the  words  laid  in  the  declaration  should  be 
actionable  in  slander.     Klumph  v.  Dtinn^  749. 

4.  All  the  words  spoken  at  the  time  may  be  given  in  evidence  as  showing 
the  animus.     Id.  f 
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5.  To  render  words  actionable  per  se  they  must  impute  an  offence  of  moral 
turpitude  punishable  criminally.     Klumph  v.  Dunn^  749. 

6.  The  law  as  to  the  offence  iu  the  country  in  which  the  words  are  spoken 
is  to  determine  their  charncter.     Id. 

7.  The  position  and  family  of  the  plaintiff  bear  on  the  question  of  dam- 
ages, and  are  admissible  in  evidence.     Id. 

SLAVE.    See  Bills  and  Notes,  1 ;  Confederate  States,  23. 

SPECIFIC  PERFORMANCE. 

1.  Equity  will  enforce  the  specific  performance  of  an  agreement  to  dispose 
of  property  in  a  certain  way  by  will,  if  made  upon  a  sufficient  consideration, 
or  if  a  failure  would  work  a  fraud.     Gupton  y.  Guptoti,  135. 

2.  Specific  performance  will  not  be  decreed  : — 

(a).  Agaiust  one  party  where  the  other  has  disregarded  his  reciprocal 
obligations. 

(6).  Nor  where  the  duties  to  be  fulfilled  by  the  grantee  involve  the  exer- 
cise of  skill,  personal  labor,  &c. 

(r).  Nor  where  there  is  want  of  mutuality. 

i<t).  Nor  where  the  grantor  has  a  complete  remedy  at  law.  MarbU  Co. 
V.  Ripley^  199. 

3.  A  delay  of  two  and  a  half  years  not  accounted  for  in  bringing  suit,  is 
fatal  to  relief.     Haughwout  v.  Murphy,  202. 

4.  A  party  who  seeks  Fpecific  performance  must  be  prompt  in  asking  the 
aid  of  the  courts.     Merritt  v.  Brovm^  351. 

5.  He  must  show  that  he  has  performed  or  been  ready  and  willing  to  per- 
form all  the  essential  terms  of  his  contract.     Crane  y.  Decamp^  351. 

6.  The  court  must  be  satisfied  that  the  claim  is  fair,  reasonable,  just,  and 
equal.     Id, 

7.  Though  the  granting  of  specific  performance  is  a  matter  of  discretion, 
yet  it  docs  not  rest  in  the  mere  caprice  of  the  judge.     Foot  v.  fFe66,  478. 

8.  Equity  will  not  make  a  decree  for  specific  performance  with  compensa- 
tion, where  the  adjustment  of  the  compensation  would  be  extremely  difilcult. 
Phillips  y.  Stauch^  666. 

STAMP.     See  Judome wt,  1 1 . 

1.  The  omission  to  stamp  a  deed  must  be  with  Intent  to  evade  the  statate, 
in  order  to  make  an  objection  to  it  available.     Cogger  v.  Lenning,  133.* 

2.  The  fraudulent  omission  to  stamp  a  note  under  the  Act  of  July  13th 
1866,  cannot  be  taken  advantage  of  on  demurrer.     Campbella  v.  Wilcox,  205. 

3.  United  States  stamps  are  not  essential  to  the  yalidity  of  a  deed,  nor  to 
its  admissibility  in  evidence  in  a  state  court.    Sporrer  v.  Eifler,  206. 

4.  An  instrument  made  within  the  Confederate  lines  is  not  void  for  want 
of  a  stamp.     Susong  v.  Williamt,  206.    * 

5.  Unstamped  Instbuhbnts,  481. 

STATUTES.     See  Ripabian  Owner,  8  ;  Usury,  4. 

1.  In  the  construction  of  statutes  the  meaning  of  the  legislature  is  the  end 
to  be  sought,  but  such  construction  should  not  be  repugnant  to  the  clear 
meaning  of  the  words.     Township  of  Lexmi  v.  Taylor,  537. 

2.  A  law  will  be  construed  to  have^a  prospective  op<;ration*only,  unless  a 
contrary  intent  plainly  appears.     Smith  v.  Humphrey^  670. 

STOCK.    See  Agent,  7  ;  Broker,  2. 

The  rule  of  caveat  emptor  applies  as  well  to  the  sale  of  stocks  as  of  other 
chattels,  the  vendor  is  only  liable  for  misrepresentation  or  fraud.  Radon  y. 
Maryott,  280. 

STREET.     See  Condition,  2 ;  Easement. 

The  purchaser  of  a  lot  calling  to  bound  on  a  street  not  yet  opened.  Is  enti- 
tled to  a  right  of  way  over  it  until  it  reaches  some  other  street.  Hatdey  v. 
Mayor  of  Baltimore,  588. 

SUBROGATION. 

Is  of  pure  equity  and  benevolence,  and  not  of  contract.  BleaJdey^s  Ap- 
peal,  797. 
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SURETY. 

1.  A  surety  is  boand  with  his  principal  as  an  original  promissor,  and  hii 
obligation  to  pay  is  equally  absolute ;  he  is  held  ordinarily  to  know  ererr 
default  of  his  principal,  and  cannot  protect  himself  by  the  mere  indulgence 
of  the  creditor  or  by  the  want  of  notice  of  the  default  of  the  principal,  how- 
ever  much  such  indulgence  or  want  of  notice  may,  in  fact,  injure  him. 
McMillan  t.  DtdVs  Bead  Bank,  431. 

2.  The  contract  of  a  guarantor  is  his  own  separate  contract.  He  is  not 
bound  to  do  what  the  principal  has  contracted  to  do,  like  a  surety,  hut  only  to 
answer  for  the  consequences  of  the  default  of  the  principal.  He  is  not  bound 
to  take  notice  of  the  non-performance  of  the  original  contract  of  the  princi- 
pal, and  the  creditor  should  giTe  him  notice  ;  and  if  the  guarantor  can  prore 
that  he  has  suffered  damage  by  the  failure  to  giTe  such  notice,  he  will  be  dis- 
charged to  the  extent  of  the  damage  thus  sustained.  He  cannot  be  sued  with 
his  principal.  One  contracting  jointly  with  the  principal  debtor  is,  it  seems, 
never  deemed  a  guarantor.    Id. 

3.  Qfiery  as  to  the  doctrine  of  notice  in  cases  of  guaranty.    Id. 

4.  A  surety  is  discharged  where  the  creditor  after  notice  and  request,  has 
been  guilty  of  a  delay  which  amounts  to  gross  negligence,  and  by  his  negli- 
gence the  surety  has  lost  his  security  or  indemnity.  But  the  omission  of  the 
creditor  to  sue  a  principal  residing  in  another  state  could  not,  under  any  dr- 
cumstanoes,  as  between  him  and  the  surety,  make  him  chargeable  with  gross 
negligence.     Davis  r.  Hatchery  519. 

5.  Where  a  party  authorizes  another  to  sign  an  official  bond  for  him  u 
surety,  prorided  it  is  also  signed  by  certain  others,  and  it  is  never  signed 
by  such  others,  he  will  not  be  bound.     Bagot  v.  State  ex  rel.  Dennison,  749. 

6.  A  sheriff's  return  to  an  execution  showing  the  collection  of  the  money, 
is  conclusiTe  upon  his  sureties,  in  a  suit  for  not  paying  it  over.    Id. 

7.  Unreasonable  delay  or  bad  faith  on  the  part  of  a  creditor  to  enforoe 
securities  against  the  principal,  upon  request  of  the  sureties,  will  be  a  defence 
by  the  latter,  to  the  extent  the  securities  may  depreciate.  Black  River  Bank  r, 
Pagey  800. 

TAXATION.    See  Chabitiblb  Use,  1 ;  Cokbtitutiowal  Law,  4 ;  Ikjihtc- 
TioN,  5  ;  Municipal  Corporation,  4. 

1.  If  a  tax  is  imposed  upon  a  county  or  other  limited  portion  of  a  state  it 
must  be  not  only  for  a  purpose  public  as  regards  that  county  but  al»o  local ; 
and  by  local  is  meant  that  it  must  give  the  county  such  special  and  peculiar 
benefits  as  amount  to  compensation  for  the  special  burden  laid  upon  it.  Gar^ 
rard  Co,  Court  v.  Navigation  Co.y  151. 

2.  The  improvement  of  a  navigable  river  cannot  be  considered  (at  least 
under  the  circumstances  of  this  case)  as  such  a  local  benefit  to  the  people  of 
the  counties  bordering  on  it.    Id. 

3.  The  distinction  between  navigable  rivers  and  other  highways  for  pur- 
poses of  local  taxation,  discussed  by  Hardin,  J.    Id, 

4.  Even  if  it  be  conceded  that  the  legislature  may  lease  a  public  improve- 
ment (as  e.  g.  the  navigation  of  the  Kentucky  river)  to  a  private  corporation 
and  authorize  the  adjoining  counties  to  subscribe  and  tax  the  people  to  pay 
for  stock  in  such  corporation,  yet  it  cannot  authorize  the  imposition  of  a  tax 
on  such  counties  to  pay  even  in  part  the  rent  reserved  ftom  such  corpontion 
to  the  state.    Id. 

5.  Where  a  statute  has  in  view  a  single  object,  and  one  of  the  means  pre- 
scribed, and  without  which  the  object  cannot  be  accomplished,  is  void  as 
beyond  the  power  of  the  legislature,  the  whole  i^tatnte  must  fail.    Id. 

6.  Statutes  authorizing  the  redemption  of  land  sold  for  taxes  are  to  be  con- 
strued favorably  to  the  owners.     Corhutt  v.  Nutty  206. 

7.  A  person  **  having  charge"  of  land  within  the  meaning  of  the  Act  of 
June  7th  1862  is  not  obliged  to  take  the  oath  required  by  the  Act  of  March 
Sd  1865.     Id. 

8.  Taxation  of  iNTXR-stATB  Travel,  418.  «    .«   «  t     -i 

9.  The  interest  of  the  General  Gtovemment  in  the  Union  Pacific  Bailrosii 
Company,  though  chartered  and  aided  by  Congress,  is  not  such  as  «<>  "enPj 
the  company  and  its  property  from  taxation  by  a  state  through  which  tiie 
road  is  located  and  operated.     Union  Pacific  Railroad  v.  Lincoln  Co,,  458. 
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10.  The  doctrine  of  the  implied  exemption  of  Federal  instrumentalities 
from  state  taxation  considered,  and  applied  to  this  corporation,  and  the  result 
reached  that  it  is  not  such  an  instrumentality,  and  if,  in  any  case,  it  is  such, 
that  the  paramount  rights  of  the  gorernment  would  not  be  affected,  and, 
under  the  Acts  of  Congress,  could  not  be  injured  by  any  subordinate  right  of 
the  state  to  tax  and  sell  the  property  of  the  corporation.  Union  Pacific  Bail- 
road  ▼.  Lincoln  Co,f  458. 

1 1 .  Under  the  legislation  of  Nebraska,  the  county  of  Lincoln  has  the  right 
to  tax  railroads  in  the  adjoining  territory  attached  to  it  for  revenue  purposes. 
Id, 

12.  The  bonds  of  a  corporation  in  Missouri  belonging  to  a  non-resident 
intestate,  when  held  by  an  administrator  in  the  state  are  subject  to  taxation. 
State,  ^c,  Lee*8  AdnCx  v.  St,  Louis  Co,,  606. 

1 3.  A  tax  paid  under  an  order  of  a  county  judge  requiring  the  same  to  be 
paid  with  costs  and  an  execution  directed  to  issue  therefor,  is  not  in  a  legal 
sense  a  voluntary  payment.     BaiUy  v.  Buell  et  aL,  606. 

14.  If  the  assessment  is  illegal  a  tax  may  be  recovered  from  the  assessors. 
Id, 

15.  Assessors  are  liable  in  an  action,  for  an  erroneous  assessment  of  a 
person,  not  an  inhabitant  of  the  town.     Id, 

16.  Chapter  124  of  the  laws  of  1869  of  Kansas  proriding  for  the  assess- 
ment of  railroad  property  is  neither  unconstitutional  nor  void.  Miaaouri  /2. 
Railroad  ▼.  Aforria^  Treas,,  607. 

17.  Irregularities  in  the  assessment  will  not  render  the  tax  Toid.    Id. 

18.  A  court  of  equity  will  not  set  aside  the  tax  nor  grant  an  injunction  to 
restrain  its  collection.     Id. 

19.  A  sale  for  taxes  for  a  year  for  which  the  taxes  were  paid  is  invalid. 
Radnor  t.  Lee,  607. 

20.  The  collector  is  not  personally  liable  for  taxes  erroneously  assessed 
and  levied.     St,  Louis  Mutual  Life  Ins,  v.  Charles,  750. 

TELEGRAPH.     See  Witness,  I. 

1 .  Telegraph  companies  may  make  reasonable  regulations  concerning  the 
transmission  of  messages,  but  cannot  avoid  liability  for  their  own  want  of 
care  or  skill  in  the  performance  of  what  they  undertake  to  do.  Graham  v. 
Union  Telegraph  Co.,  319. 

2.  A  regulation  that  messages  must  be  repeated  by  being  sent  back  from 
the  station  to  which  they  are  addressed  is  reasonable  ;  but  where  the  action  is 
not  for  incorrect  transmission  of  the  message,  but  for  failure  to  deliver  it  at 
all,  the  non-compliance  by  the  plaintiff  with  such  regulation  is  no  defence.  Id, 

3.  In  an  action  against  a  telegraph  company  for  failure  to  deliver  a  mes- 
sage to  ''ship  oil  as  soon  as  possible,"  the  plaintiff  cannot  recover  for  profits 
he  might  have  made  had  the*  message  been  promptly  delivered.  Such  profits 
cannot  be  considered  as  fairly  wi£in  the  contemplation  of  the  parties,  and 
are  too  speculative  and  contingent  in  their  nature  to  be  a  proper  element  in 
the  measure  of  damages.     Id, 

4.  A  telegraph  company  will  be  liable  for  delay  in  transmitting  a  message. 
Rittenhouse  v.  Independent  Telegraph  Co.,  800. 

TENANT  IN  COMMON.    See  Btidbvgb,  18 ;  Fabtitiov,  4. 

1.  One  tenant  in  common  cannot  bring  ejectment  against  his  co-tenant 
unless  there  has  been  an  ouster.    Hammond  t.  Morrison's  Lessee,  478. 

2.  The  possession  of  one,  of  several  owners  of  land,  though  under  a  deed 
purporting  to  convey  the  entire  interest,  will  not  be  presumed  as  hostile  to 
the  other  owners.    King  v.  Whaley,  '543. 

TENANT  FOR  LIFE. 

Is  bound  to  keep  the  premises  in  as  good  repair  as  when  he  entered.  In 
re  Sale  of  Infants*  Lands,  278. 

TENDER. 

Is  a  good  plea  in  6ar,  and  if  followed  np  protects  the  defendant.  Wheeler 
T.  Woodward,  800. 
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TIME. 

1.  The  general  rule  in  the  computation  of  time  within  which  an  act  is  to 
be  done  is  to  exclude  the  first  day  and  include  the  last.  Citizens*  Bank  t. 
06«r,  36. 

2.  This  is  the  rule  prescribed  by  the  Bankrupt  Act,  unless  the  last  dsr 
happens  to  fall  on  Sunday,  in  which  case  that  day  is  excluded  also.  In  all 
other  cases  Sundays  are  counted  as  other  days.    Id, 

TITLE.    See  Execution,  4;  Limitations,  12  ;  Vendor  and  Pubchaseb,  13^ 
18. 

1.  A  party  who  has  conveyed  land  by  deed  of  warranty  may  acquire  a 
subsequent  title  by  disseisin.     Traip  t.  Traip,  71. 

2.  The  title  of  the  United  States  to  personal  property  is  subject  to  be  con- 
tested by  a  citizen  who  has  a  claim  to  the  property.    Dawson  r.  Susong,  207. 

3.  The  brand  of  the  United  States  on  stock,  and  a  sale  of  it  at  public  sale, 
will  not  preclude  the  true  owner.    Id. 

4.  The  Pboprietart  Title  of  the  Penns,  487. 

5.  A  person  having  no  title  to  a  tract  of  land  cannot  question  one  of  the 
conveyances  in  the  claim  of  title  thereto.     Caritkers  v.  Weaver^  607. 

6.  Nor  one  simply  holding  a  tax  title.     Id. 

7.  A  lessee  of  land  contracting  to  pay  all  taxes,  cannot  acquire  a  valid 
tax  title  during  such  lease  to  the  land.     Id. 

8.  A  tax  deed  conveying  such  title  is  void.     Id. 

9.  A  purchaser  at  a  sherifFs  sale  knowing  a  third  party  is  in  possession, 
is  put  on  inquiry  as  to  the  title.     Maupin  v.  Emmons^  750. 

10.  An  unrecorded  deed  is  good  between  the  parties  and  persons  with 
notice  thereof.    Id. 

TRADE-MARK. 

1 .  One  tradesman  has  no  right  to  use  the  trade-marks  of  another.  iStom- 
hraker  v.  Stonthraker^  543. 

2.  Trade-marks  are  property.    Id. 

3.  The  use  of  trade-marks  without  the  consent  of  the  owner,  will  be  re- 
strained by  injunction.    Id. 

4.  A  trade-mark  is  not  different  in  principle  from  the  marks  or  brands 
owners  of  live-stock,  which  rnn  at  large,  put  upon  them.  The  object  is  the 
same,  and  that  is,  to  distinguish  the  property  bearing  it  from  that  of  another. 
Candee  v.  Deere,  694. 

5.  A  proprietor  can  have  but  one  trade-mark,  and  it  must  be  in  some 
manner  attached  to  the  article  manufactured.     Id. 

6.  It  must  have  a  practical  existence,  not  resting  in  the  mind  of  the  owner, 
but  stamped  or  impressed  or  attached  in  some  way  to  the  article  itself.    Id. 

7.  It  is  the  actual  use  of  the  trade-mark  affixed  to  the  merchandise  of  the 
manufacturer,  and  this  alone,  which  can  impart  to  it  the  elements  of  property. 
Id. 

8.  The  mere  declaration  of  a  person,  however  long,  and  however  exten- 
sively published,  that  he  claims  property  in  a  word  as  his  trade-mark,  cannot 
even  tend  to  make  it  his  property.    Id. 

9.  The  law  is  well  settled,  that  a  circular,  price-list,  or  advertisement,  no 
matter  how  frequently  repeated,  cannot  constitute  a  trade-mark.    Id. 

10.  When  words  have  acquired  a  generic  meaning,  one  manufacturer  has 
the  same  right  to  use  them  that  another  manufacturer  has.    Id, 

11.  There  can  be  no  property  in  letters  and  numbers,  or  a  combination  of 
letters  and  numbers,  where  they  are  used  to  denote  the  Tarioos  sixes  and 
qualities  and  patterns  of  the  article  manufactured.    Id. 

12.  Monopolies  are  odious,  and  a  manufacturer  cannot  acquire  property  in 
the  name  of  a  town  so  as  to  prevent  another  manufacturer  from  doing  th« 
same  business  in  the  same  town  and  from  advertising  the  fact,  so  as  to  let  the 
world  know  it.    Id. 

TRESPASS.     See  Confederate  States,  16. 

The  extortion  of  a  confession  of  larceny  by  threatening  one  with  hanging 
constitutes  an  aggravated  trespass,  and  renders  the  party  liable  in  damages. 
Stallings  v.  OwenSf  133. 
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T&OVEB.    See  Cokfbdbbatb  States,  7  ;  Vbudob  and  Pdbcbabbb,  13. 

1.  Where  the  plaintiff's  sheep  bavins  broken  out  of  his  lot  mingled  with 
the  defendant's  on  the  high  way,  and  were  driven  to  defendant's  yard  and  then 
separated,  it  does  not  amount  to  an  unlawful  taking  or  to  conversion.  Van 
Valkenburgh  v.  Thayer^  72. 

2.  Will  lie  against  the  wife  of  the  purchaser  of  land,  to  whom  the  deed 
has  been  made,  for  certain  plants  reserved  by  the  vendor  by  a  written  agree- 
ment, on  refusal  to  deliver  them.    Einy  v.  Billings,  135.  f 

8.  Cannot  be  maintained  against  a  bank  for  bonds  deposited  therein,  which 
have  been  lost  or  stolen.     Duu-bourn  v.  Union  National  Bank,  608. 

TRUST  AND  TRUSTEE.     See  Executor  and  Administrator,  8 ;  Limita- 
TJONS,  7  ;  Vbndor  and  Pubchaskb,  1. 

1.  Releases  from  eestuis  que  trust  without  a  settlement  of  the  trust  account 
are  looked  upon  by  the  law  with  jealousy,  but  fraud  must  be  shown  to  set 
them  aside.     Shartel*s  Appeal ,  352. 

2.  It  is  an  established  rule  in  equity  that  where  one  accepts  the  confidence 
or  trust  reposed  in  him  by  another,  he  will  be  converted  into  a  trustee  to  pro- 
tect the  interests  of  the  party  confiding.    Foote  v.  Foote,  352. 

3.  Implied  and  resulting  trusts  are  excepted  from  the  statute  relative  to 
uses  aqd  trusts.    Id, 

4.  A  party  taking  a  conveyance  of  property  in  good  faith  to  hold  for 
another  in  trust,  will  be  protected  by  equity  against  persons  claiming  that  he 
holds  as  true  and  lawful  owner.    Id. 

5.  The  section  of  the  statute  relative  to  fraudulent  conveyances  which 
requires  trusts  to  be  in  writing  has  no  application  to  such  a  case.     Id. 

6.  A  trustee  making  a  sale  cannot  become  the  purchaser  either  directly  or 
through  the  aid  of  another.     TerwUliger  v.  Brown,  47 S^. 

USURY.    See  Mortoaob,  20. 

1.  Under  the  Interest  Law  of  Illinois  of  1857,  a  note  bearing  12  per  cent, 
interest  per  annum  is  usurious.    Hamill  v.  Mason,  134. 

2.  The  statute  may  be  given  in  evidence  under  the  general  issue.    Id, 

3.  The  law  in  force  at  the  time  the  remedy  is  sought  npon  a  contract 
governs  as  to  questions  of  usury.     Perrin  v.  Lyman's  Adm^x,  188. 

4.  The  provision  of  the  Interest  Law  of  1867  (Acts  1867,  p.  151),  that 
"  all  interest  exceeding  the  rate  of  ten  per  centum  per  annum  shall  be  deemed 
usurious  and  illegal,  as  to  the  excess  only,  and  in  any  action  upon  a  contract 
affected  by  such  usury,  such  excess  may  be  recouped  by  the  defendant,  when- 
ever it  has  been  reserved  or  paid  before  the  bringing  of  the  suit,"  embraces 
contracts  made  before,  as  well  as  those  made  after,  the  passage  of  said  act. 
Id. 

5.  In  an  action  on  a  note  where  the  sole  question  is  as  to  whether  it  was 
usurious,  the  question  is  one  of  fact  entirely,  and  the  finding  of  the  jury  is 
conclusive.     Morton  v.  Moot^  750. 

VENDOR  AND  PURCHASER.    See  Deed,  2,  4,  5  ;  Fraud,  5  ;  Statute  or 
Frauds,  2 ;  Practice,  13 ;  Stock. 
I.  0/ Real  Estate. 

1.  If  the  purchaser  at  a  sale  under  a  deed  of  trust  pays  his  money  and 
takes  a  deed  before  he  has  notiee,  either  in  fact  or  constructively  by  legal 
record,  of  a  prior  deed,  his  title  is  protected,  even  though  his  vendors,  the 
trustee  and  beneficiary,  had  notice  in  fact  of  the  prior  deed.  Hampton  v. 
Stevens,  107. 

2.  A  deed  of  trust  recited  that  it  was  made  to  secure  a  promissory  note  due 
the  beneficiary,  whereas  in  fact  it  was  made  to  indemnify  him  as  surety  on  a 

.  note  to  a  third  person.  Heldf  that  the  amount  of  the  debt  being  correctly 
described,  and  the  transaction  being  without  fraud,  there  was  no  such  misde- 
scription as  shonld  affect  the  validity  of  the  deed.    Id, 

3.  Where  the  vendor  of  land  reserved  the  right  to  remove  certain  plants, 
by  a  written  agreement,  the  conveyance  of  the  legal  title  which  was  in  another 
party,  to  the  wife  of  the  purchaser  without  mentioning  the  reservation,  doefr 
not  defeat  the  vendor's  right.     Ring  v.  Billings ,  134. 

4.  The  vendor's  lien  for  unpaid  purchase-money  is  extinguished,  by  receiv- 
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ing  a  note  with  sccarity  from  the  purchaser,  and  deliyering  a  deed.     Carrteo 
T.  ITie  Farmers^  and  Merchants'  Basidc^  414. 

5.  Where  land  sold  hy  parol  is  afterwards  conreyed,  no  one  can  gainsay 
it.     Sackett  t.  Spencer ,  533. 

6.  A  purchaser  for  Talue,  though  his  aeed  is  not  recorded  will  not  be  post- 
poned to  creditors  under  a  yoluntary  assignment.     Spackman  y.  Ou^  534. 

7.  Where  a  contract  for  the  sale  of  real  estate,  contains  a  stipulation  that 
non-compliance  with  its  terms  shall  work  a  forfeiture,  upon  certain  condi- 
tions to  be  obserred  by  the  vendor,  such  conditions  must  be  strictly  obserred 
by  the  rendor.     Case  t.  WolcoUj  670. 

8.  The  measure  of  damages  in  an  action  by  rendee  against  vendor  for 
breach  of  contract  to  convey  real  estate,  where  TcnJee  has  made  improre- 
ments,  is  the  difference  between  the  unpaid  purchase-money  and  the  yaloe  of 
the  lands  at  the  time  of  breach.    Id. 

9.  Where  the  vendor  fails  to  deliver  possession,  having  received  the  pur- 
chase-money according  to  his  agreement,  he  is  liable  either  to  return  the  money 
or  deliver  possession.    Hoag  v.  Owen,  751. 

II.  Of  Personal  Property. 

10.  Where  the  vendor  of  personal  property  makes  fraudulent  representa- 
tions in  regard  to  its  value,  or  is  othewise  guilty  of  fraud  in  making  or  per- 
forming the  contract,  the  vendee  has  his  election  of  remedies  for  the  injury ; 
he  may  stand  to  the  bargain  even  after  he  has  discovered  the  fraud,  and  reco- 
ver damages  on  account  of  it,  or  he  may  rescind  the  contract  and  reoover 
back  what  he  has  paid.     Heastings  v.  McGee^  338. 

11.  If  he  elects  the  former  remedy  and  sues  in  case  for  the  deceit,  he  is 
not  bound  to  return  or  make  tender  of  the  property,     id. 

12.  The  title  to  property  is  not  changed  where  the  vendee  is  in  possession 
under  a  void  contract  of  sale.     FuUerton  v.  Dalton,  414. 

13.  The  use  of  such  property  by  vendee  after  demand  by  vendor,  is  a  con- 
version.    Id, 

14.  Where  there  is  a  contract  to  purchase  at  a  future  time  no  title  passe.*. 
Reitz'a  Appeal^  414. 

15.  Where  property  is  sold  with  a  stipulation  for  repurchase  at  same  price 
within  a  year,  the  vendor  is  not  bound  to  take  it,  if  it  docs  not  exi$t'in  the 
form  it  was.    Id. 

16.  Where  the  subject  of  a  sale  is  not  reasonably  capable  of  an  acmal  de- 
livery, as  in  the  case  of  the  fumitnrc  of  a  large  hotel,  a  constructive  deliveir 
will  be  sufficient.     McKihbin  v.  Afartinf  406. 

17.  The  possession  of  the  chattels  by  the  vendee  must  be  exclusive  of  the 
vendor.     Id, 

18.  On  a  sale  of  machinery  to  be  fixed  to  realty,  part  of  the  price  in  cash 
and  part  to  be  secured  by  a  chattel  mortgage,  the  title  will  pass  on  the  day  of 
sale,  though  delivery  of  mortgage  is  delayed.     Matter  of  Hicks^  477. 

19.  Notice  of  the  defective  quality  of  goods  purchased  by  sample  msst  be 
given  at  once  to  the  vendor,  in  order  to  make  him  liable  to  furnish  others. 

Woodward  v.  Libby^  600. 

20.  Where  full  opportunity  is  afforded  to  a  purchaser  for  examining  pro- 
perty, and  the  quantity  depends  on  the  payment,  he  cannot  after  sale  claim  a 
deduction  from  the  price  on  the  ground  of  misrepresentation  as  to  quantity. 
Pattison  r,' Jenkins,  669. 

21.  Right  of  stoppage  t»  transitu  is  not  lost  to  the  vendor  of  chattels  on 
the  insolvency  of  the  vendee,  where  the  chattels  are  sold  by  such  vendee  to 
another  before  they  arrive,  though  such  other  party  thoaght  they  had,  and 
was  ignorant  of  the  original  vendor  having  any  interest.  PuUisom  v.  Cnlton, 
748. 

22.  Where  the  purchase  of  property  is  with  a  fraudulent  intent,  the  de- 
livery will  give  no  title  sufficient  to  protect  it  from  the  claim  of  the  vendor, 
as  against  an  assignee  of  the  vendee,  even  if  mixed  with  other  property  of 
the  vendee.    Joslin  v.  Gnwc,  751. 

23.  Only  innocent  purchasers  who  purchase  property  converted  into  adif- 
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ferent  species  are  protected,  and  not  they,  if  they  take  title  from  a  wrong- 
doer.    Joslin  T.  CoweCif  751. 

S4.  The  owner  of  the  original  material  may  still  retake  it  in  its  improved 
state.    Id. 

25.  The  rendor  has  three  remedies  on  failure  of  purchaser  to  perform  his 
contract,  to  hold  the  property  for  him  and  recover  the  entire  purchase-money, 
to  sell  it  after  notice  and  recover  the  difference,  or  to  retain  it  as  his  own 
and  recover  the  difference  between  contract  price  and  the  market  price  at 
time  and  place  of  delivery.     Dustan  v.  McAndrew^  800.  ^ 

VERDICT. 

When  the  special  finding  of  facts  is  inconsistent  with  the  general  verdict 
the  former  controls,  and  judgment  may  be  rendered  accordingly.  Nichols  v. 
Weaver  J  414. 

VOTE.    See  Constitutional  Law,  7. 

WAGES.    See  Sbippino,  1. 

WAR. 

1.  The  legality  of  a  capture  of  private  property  in  time  of  war  is  not  to 
be  presumed,  it  must  be  proved.     Branner  v.  Ftlkner^  201. 

2.  A  private  soldier  cannot  make  a  capture  of  property  in  the  hands  of  a 
citizen  in  time  of  war.     Id. 

WARRANTY.     See  Aobbbmbitt,  1. 

Where  a  covenant  against  encumbrances  is  broken  in  the  lifetime  of  the 
covenantee,  the  administrator  and  not  the  heir  must  sue  for  the  damages. 
Frinkv.  BeUisy^lX. 

WATER  AND  WATERCOURSES. 

Where  a  stream  during  a  flood  makes  a  new  channel,  the  owner  af  the  land 
has  a  right  to  build  a  barrier  across  such  channel  and  restore  it  to  its  old 
course.     Pierce  v.  Kinney,  479. 

WAY.  See  Street. 

WHARE.     See  Ripabian  Owner,  7,  9. 

WILL.    See  Confederate  States,  19;  Exbcdtor  and  Administrator,  U  ; 
Spbcifio  Perform ancb,  1 ;  Witness,  1,2. 

1.  Where  a  testator  in  unambiguous  language  devised  a  lot  in  section  32 
of  the  town  of  Joliet,  parol  evidence  is  not  admissible  to  show  that  he  meant 
a  lot  in  section  31.     Kurtz  v.  Hibner,  93. 

2.  For  the  purpose  of  determining  the  object  of  testator's  bounty  or  the 
subject  of  disposition,  parol  evidence  may  be  received ;  but  in  this  case  the 
devise  was  certain  both  as  to  object  and  subject,  and  the  court  could  not  look 
beyond  the  instrument  itself.    Id. 

3.  In  a  bill  for  a  partition  of  land  devised  by  a  father,  parol  testimony  is 
admissible  to  show  that  one  of  the  parties  (a  daughter)  has  been  in  possession 
of  part  of  the  land,  and  has  made  valuable  improvements  under  a  promise  by 
testator  to  convey.  Such  evidence  is  not  to  affect  the  will,  but  the  rights  of 
parties  under  it,  and  the  daughter  is  entitled  to  have  the  part  improved  by  her 
set  out  in  her  purpart,  or  to  be  allowed  for  her  improvements  if  partition 
cannot  be  thus  made.    Id. 

4.  Proof  that  testator  was  of  disposing  mind  and  memory,  anterior  to  the 
time  of  making  will,  is  not  sufficient  to  establish  the  will.  HoUoway  v.  Gal- 
loway,  135. 

5.  The  attesting  witnesses  need  not  be  present  at  the  signing  of  a  will,  if 
the  testator  acknowledges  it  as  his  will,  and  requests  them  to  sign.     Id, 

6.  The  rule  in  Shelly's  Case  must  govern  in  the  construction  of  wills  made 
prior  to  June  Idth  1820  in  Massachusetts.     QuickCs  Ex.  v.  Quick,  207. 

7.  A  devise  to  such  heirs  of  a  tenant  for  lil'e,  ^*  as  the  law  directs'^  in  case 
of  dying  intestate,  means  as  the  law  was  at  the  time  of  making  the  will.     Id. 

8.  Where  two  persons  agreed  to  make  mutual  wills,  but  by  mistake  each 
signed  the  will  of  the  other,  and  one  died  :  //«/r/,  that  he  died  intestate. 
Alter^i  Appeal,  242. 
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9.  There  being  no  will  to  reform,  the  legislature  eoold  not  give  a  cosrt 
power  to  establish  it  upon  proof  of  the  intent  of  the  parties ;  snch  an  act  woo}d 
be  the  divesting  of  a  rested  estate.     Alter* 8  Appeal,  242. 

10.  A  power  of  sale  will  not  be  implied  in  a  will  because  it  is  necessarr  or 
convenient  to  the  execntion  of  the  directions  in  the  will.  Seeger's  Ex'rs  v. 
Seegevy  280. 

11.  Where  there  are  express  directions  to  sell  and  no  person  named,  the 
power  is  held  to  be  in  the  executor  by  implication.     Irt. 

12.  Parol  Testimont  in  thb  Cokbtruction  op  Wills,  353. 

13.  A  limitation  to  a  widow  during  her  widowhood  is  valid  and  elective. 
Clark  V.  Tennisortf  415. 

14.  That  no  provision  is  made  for  the  time  between  the  marriage  of  the 
widow  and  her  deaths  will  not  create  an  intestacy,  the  next  devisees  will  take 
if  children.     Id. 

15.  By  way  of  executory  bequest  personal  property  may  be  limited  over 
after  the  determination  of  a  life  interest,  in  like  manner  and  to  the  same 
extent  as  real  estate.     Williamson  v.  Hall,  465. 

16.  A.  by  his  will  directed  that  his  wife  should  *^  hold  and  have  the  use 
of  all  my  property,  both  real  and  personal,  during  her  natural  life,  to  raise 
and  school  my  children  with,  and  at  her  decease  an  equal  division  to  be  made 
between  my  children  ;  that  is  to  say,  ♦  ♦  ♦  my  daughters  shall  have  the 
movable  property,  to  be  divided  between  them.**  Held,  1.  That  the  will 
created  an  express  trust  of  the  personal  as  well  as  real  property,  for  the  main- 
tenance and  education  of  the  children.  2.  That  the  title  to  the  personti 
estate  was  in  the  widow  for  life,  with  remainder  to  the  daughters.     2d, 

17.  The  widow  having  converted  the  personalty,  and  invested  the  pro- 
ceeds in  real  estate  in  her  own  name  in  fee  simple,  it  was  held  that  in  eqaitj 
it  must  be  treated  as  if  slie  had  taken  the  title  to  herself  for  life,  with  remain- 
der to  the  daughters.     /</. 

18.  A  devise  over  which  never  can  take  effect  leaves  the  estate  in  first  taker. 
Smiley  v.  Bailey,  534. 

19.  When  a  testatrix  upon  making  certain  specific  bequests,  gave  the  re- 
mainder of  her  estate  to  her  heirs  at  law,  held,  that  notwithstanding  the 
executor  had  sold  the  land  devised  and  converted  it  into  money,  the  snrplns 
remaining  after  the  payment  of  debts  and  legacies  should,  for  the  purpose  of 
distribution,  be  treated  as  land,  and  go  to  the  heirs,  and  not  the  next  of  kin 
to  the  testatrix.  Held,  also,  that  the  remainder  should  be  disposed  of  pre- 
cisely as  if  no  will  had  been  made.     Richards  v.  Miller,  121 , 

20.  The  word  '*  heir'*  in  a  will,  when  used  in  connection  with  real  estate, 
is  to  be  strictly  construed,  unless  it  clearly  appears  from  the  instrument  that 
a  different  meaning  was  intended.  The  heirs  of  a  person  are  those  upon 
whom  the  estate  vests  by  operation  of  law,  and  the  husband,  in  respect  to  the 
real  estate  of  his  wife  dying  without  children,  is  included  in  that  description, 
and  the  fact  that  she  gives  him  a  pecuniary  legacy  does  not  necessarily 
exclude  his  right  of  heirship  in  any  relnainder  undisposed  of  by  the  will.  Id. 

WITNESS.     See  Will,  5. 

1.  Upon  a  caveat  to  a  will,  the  executor,  not  a  party  to  the  procceduigs  in 
the  capacity  of  executor,  is  competent  to  testify  upon  his  own  offer,  and  in 
his  own  behalf,  as  caveatee.     Schnll  v.  Murray,  128. 

2.  Under  the  Act  of  1867  of  Illinois,  the  devises  under  a  will  who  were 
defendants  in  a  suit,  are  only  competent  witnesses  of  facts  occurring  ajler  the 
testator's  death.     Holloway  v.  Galloway,  136. 

3.  A  distributee  who  releases  to  an  administrator  all  his  right  to  what  may 
be  recovered  in  a  suit  brought  by  the  administrator,  is  a  competent  witness. 
Forrester  v.  Torrence,  352. 

4.  A  witness  divesting  himself  of  a  mere  collateral  interest  in  the  suit,  is 
not  within  the  rule  in  Post  v.  Arery,  5  W.  &  S.  509  [Penna,  Rep.].    Id. 

WITNESS. 

1.  Telegraphic  communications  are  not  privileged,  and  a  tel^raphic 
operator  is  bound  to  testify  to  the  contents  of  a  message,  if  it  be  material 
and  relevant.     The  State  v.  Litchfield^  376. 
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2.  A  jnry  may  conrict  on  the  unsupported  testimony  of  an  accomplice. 
The  State  y.  Litd^fitld^  876. 

3.  There  is  no  rule  of  l%w  excluding  the  testimony  of  a  witness  who  admits 
that  he  perjured  himself  on  a  former  trial.     Fialur  y.  The  People^  480. 

4.  Where  a  witness  was  introduced  as  an  expert  in  judging  of  the  genuine- 
ness of  signatures,  it  was  held  to  be  proper  for  the  party  calling  him  to 
inquire  of  him  as  to  his  residence,  his  occupation,  and  the  length  of  time  he 
had  been  engaged  in  business  that  would  qualify  him  to  judge  of  signatures, 
and  also  to  his  actual  experience  in  such  matters  as  a  witness  in  court.  | 
TyUr  y.  Todd,  627. 

5.  Upon  the  question  whether  a  signature  is  genuine  or  forged  it  is  the 
practice  in  this  state  to  allow  the  disputed  signature  tp  be  compared  in  court 
with  others  that  are  genuine.     Id. 

6.  But  for  this  purpose  they  must  not  only  be  genuine,  but  must  be  admitted 
or  proyed  to  be  such  before  they  can  be  used,  and  a  sigpiature  of  which  the 
genuineness  is  not  thus  establishod  cannot  be  used  even  in  a  cross-examina- 
tion of  a  witness  to  test  his  accuracy  as  to  another  signature.     Id, 

7.  An  expert  ought  not  to  be  permitted  to  giye  an  opinion  as  to  the  genuine- 
ness of  a  signature  upon  a  comparison  of  signatures  not  before  the  court.    Id, 

8.  Where  an  expert  testified  as  to  his  opinion  from  a  comparison  of  sigpia- 
tures  made  out  of  court,  it  was  held  that  the  opposing  party  bad  a  right  to 
object  to  the  eyidence,  but,  not  taking  that  olfcction,  had  no  right  to  require 
the  production  of  the  signatures  so  examined.     Id, 

9.  A  witness  cannot  bo  inquired  of  in  cross-examination  as  to  irrelevant 
matters,  for  the  purpose  of  contradicting  him.     Id, 

10.  It  is  not  the  nature  of  the  punishment  but  of  the  offence  which  deter- 
mines its  infamous  character  so  as  to  disqualify  a  witness  convicted  of  it,  and 
embezzlement  is  not  in  Pennsylvania  such  a  ccime.  Schuylkill  Co.  y.  Copley^ 
788. 
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